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Suprême Conclave, Royai, Adelphia, v. Cappella et oZ. 
{CireiM Court, B. D. MieMgan. January 20, 1890.) 

U ILwruAL Bbwepit Insubancb — ^Riohts. op Bbnbficiart. 

In dases of polioies of insuranoe or beneflt certifloatea issued by mutual beneflt 
Bocleties, tbe béneflciar? bas no vested interest in ttie certificate until tbe death Of 
the insured. jnember. Up to tWs time tbe insured may cbauge bis désignation of 
benefloia;ry at will, and against tbe consent of suob beneflciary. 

8. Sàm?— Chanob of Bbneficiaet,' 

Tbe genertd rule tbat tbe insured is bound to make sucb change of benefiolaty in 
the mauner pointed ont by tbe policy and by-laws of tbe association is aubject to 
tbree exceptiobs: (1) If tbe society bas waived a strict compliance witb its own 
rules, and, in pursuauce of a request of tbe insured to change bis beneflciary, bas 
issned a new certificate, tbe original beneflciary wlH not be heard to complain tbat 
tbe course indicated by tbe régulations was not pursued. (3) If it be beyond tbe 
power of the Insured to oomply llterally witb tbe régulations, a court of equity will 
treat tbe change as bavingbeen legally made. (3) If tbe insured has pursued tbe 
course pointed out by the laws of tbe association, and bas done ail in bis power to 
change tbe beneflciary, but, before the new certificate is actUEUly Issued, ne dies, a 
court of equity wlU treat such certificate as having been issued. 

I, Same. 

-Plaintiffl had issued a certificate upon the life of K., in whicb bis annt was nàmed 
as beneficiary. Five days before bis death, be made a written request for a change 
In bis certificate in favor of bis fatber, in the form presoribed by tbe by-laws, stat- 
ing that the original certificate was in the hauds of bis annt, and tbat ne oould not 
Siake.an actual surrender of such certificate. This request for a change was deliv- 
ered to the company in the usual manner, but, before the certificate was made out, 
the insnired di^. PlaintifC filôd a bill of interpleader, and paid tbe money- int» 
«îourt. : Prier to the exécution and deliveryof this request, the insured bad handed to 
his aunt, tbe beneflciary, another similar request for a change of désignation In fa- 
vor of bis fatber to the extent of two-tbirds of tbe certificate. Sbe bad agreed to 
see tbat this change was made, but subsequently ref used to do so. Held. that sbe 
was estbpped to olaim that tbe change of beneficiary was invalid by reason of tbe 
nOn-sùrreuder of the original certificate, and the f allure to issue a new oue, and tbat 
tbe fatber wa« entltled to two-tbirds of tbe amouat 

{SvllaJyus by the Court.) 

In Equity. 

This was a bill of interpleader to settle the title to a certain beneflt cer- 
tificate issued by the plaintiff to Léo F. Krat2ach, a member of Garpen- 
v.4lF.no.l— 1 
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ter Conclave, No. 17, Royal Adelphîa, located at Milwaukee, and pay- 
able on its face to défendant Cappella, the aunt of the insured. Her title 
to this certificate, however, was disputed i>^ défendant Julius Kratzsch, 
father of the deceased raember, upon the following state of facts: 

The certificate in question, which was for the sum of $3,000, was 
originally issued Octdl)feKI2;l§85,: tOi.ïi$t? î'. Krat^SSîh, and made pay- 
able to his sister Emma, in accordance with the laws of the order, one 
of which provided as follows: 

"A member may at any time, when in good standing, surrender his beneflt 
certificate, ^nd a new onejhall be issued, payable to such beneflciary or ben- 
eficiarje?! (f^s ai|ch member iiiay direct, incotnpliaiice with the .l^ws&nd usages 
of WôMèr, and the payment of a fëe dif flfty cents. Said'ïntrender and di- 
rection must be made in writing, signed by the member, and forwarded un- 
der the seal of the subordinate conclave, with the beneflt certificate, tothe 
suprême secretary," who resided in -Betroit. 

In March, 1888, the insured member, being then afflicted with a pul- 
monary.disease, went to JF^orida for the benefit of his health. He re- 
turned in June by the way of St. Louis, and remained there for about three 
weeks, at the house of ono Pesch, for whom his aunt, Miss Cappella, was 
housekeeper. His aunt took care of him during his stay, and loaned 
him $,400; he saying to her that'he would "will her the policy," and 
tliat "be wapted her to hâve ît.'';, Sodn after his arrival„home, and on 
Jtine^Sâd^he sarrendered his certificate, and procured another to be is- 
sued in favor of the défendant Cappella. ïn the month.of August, the 
insuredi! being then at the résidence of his father, the défendant Julius 
Kratzàch, ^boUt 35 miles froni MilTi^aïikëe, and in the last stages of con- 
sumption, sent for the défendant Cappella, who came from St. Louis, 
whérè she resided, to KratzscK's house, There was soiue dispute as to 
what took place there, but it seems to hâve been agreed that the certifi- 
cate then iû forcé should be surrendéred, and a néw one issued, wherein 
Miss Cappella sHould be made a beneflciary to the extent of $1,000, and 
the défendant Julius Kratzsèhto the extent of $2,000. For the purpose 
of carrying ont euch arrangement, Léo made a request in writing, di- 
rected to the collector of Carpenter Conclave, No. 17, réquesting him to 
cause bis beiiéfit certificate to,be,Gixanged in accordance with such agree- 
ment; which rëqu'est was délivered to défendant Cappella upon hér prom- 
ise to haniî it,;toigether with th« tee of,50 cents, to tbe collector of such 
cônolave, to b|e forwarded to the suprême secretary at Détroit. Miss 
Cappella àlsb agreed to call upon oné Mueller, at Milwaukee, to whom 
Kratzsch ha.d given the certificate then in force, and procuré such 
certificate 6*om said Mueller, and deliver the same to the collector, Itoi be 
surrendéred by him to the suffteme secreta;ryi ' Up to this time Miss 
Cappella had never been in actual possession of the certificate thën in 
force. After leaving Kratzsch's house, Miss Cappella went to Milwau- 
kee, obtainpd the certificate tben in force from Mueller, but didnot, de- 
liver the request for the change 0^ the certificate tO the coUectoï of Car- 
penter Conclave, bût retàined possession of the oûé réceived of Mueller. 
Upon returning to St. Louis, and on the 26th of Atiguët, shie addressed 
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a lutter to thè iosured, Leo^ îin which, speakiqg of tbe certifiicate, sbe 
said;,, w'- ^t-' -y ■..'■. , 

"I Wént'tôHr. Eckstein. aînd he advised ïne not to tihvë it changea. If 
ahything would happen to you. dear Léo, while it is getting.chaiiged, they 
would not pay.the money. And he said you eould not wiite your name so 
plain any miore as you used, and then theycouid make trouble tlirough that. 
It takes fourio Bve weeks to change that policy. I think it is best to leave 
ît the Wày it Is, and I won't cheat your father eut of that inoney. " 

This letter, thpugh affectionate, was not entirelysatisfactory, and, on 
the 14th of September, Léo, being.then very near his end, signed and 
dnly executed and acknowledged an instrument in writing, directed to 
the suprême seoretary of the plaintiff, requesting plaintiff to change liis 
certificate in accordance with his original agreement with Miss Ca.ppella, 
and stating that he çould not make an actual surrender of the ce;rtificate 
then in force, because the same was in possession of the defefndant Cap- 
pella. This instrument was dnly attested by the secretary of Carpen- 
ter Conclave, No. 17, sealçd with the seal of the conclave, and on the 
18th of September delivered to and received by the suprême secretary 
of the plaintiff, tpgether with the fee of 50 cents required by the rules of 
the order. On the 19th of September the insured died at the résidence 
of his father. Due proof having been made of his death, the plaintiff 
audited the claini uppn which it became liable, by reason of his death» 
at the suça of $2,910, being the amount of the certificate, less the sum 
of $90 paid prior to his death. Suits having been begun by Miss Cap- 
pella in this court, and by the défendant Julius Kratzsch in the state 
court at Milwaukee, plaintiff filed this bill of interpleader to compel de- 
fendants to litigate their respective daims upon the fund, and paid into 
court the an^ount of the certificate as audited. 

JuKaw,(î. JDiciimson, for défendant Cappella. 

/. lî. Brewster, for défendant Kratzsch. 

Browiî, J. This is one of a dass of cases which hâve become quîte com- 
mon withipthe past 25 years, arising out of an inexpensive method of in- 
surance, by which persons in moderate circumstances may , by the paym«nt 
of asmall mônthly assessmient, secure a provision for themselves or their 
famili^ in case of sickness, accident, or death . Much of the law applicable 
to ordinflry cases of life insurance is equally applicable hère. In a few par- 
ticulars, however, it seems to be soniewhat less favorable to the person for 
whose benefit the policy is taken out. For instance, in case of at ordinary 
policy, the right of the person for whosebenefit a policy is issued cannot, be 
defeated by theseparate or joint actsof the assured and the company.withr 
out the consent of the beneficiary, (Bliss, Ins. § 318;) while it is entirely 
well settled that in cases of this description the beneficiary has novested 
interest in the benefiit certificate until the death of the insured member. 
IJp to this time he may change , his désignation of beneficiary at will, 
agaiqst the consent of such beneficiary, even though thelatter may hâve 
advanced the money tô pay the assessments upon the certificate; : Bac. 
Ben. Soc, 1306; ûmont y. Associatm, 30 Fed.i Rep,: 817; Fisjidt y. Le- 
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gîèn tf Bmw, 72 lowa, 682, 34 N. W. Bép. '470; ÂssocMîm v. Mont' 
gomery, 38 N. W. Rep. 588; Msk v. Union, 11 Atl. Rep. 84; Heïlenberg 
V. Distrid No. 1, 94 N. Y. 580; Society v, Burkhart, 110 Ind. 192, 10 
N. E. Rep. 79, and 11 N. E. Rep. 449; Rolland v. Taylar, 111 Ind. 
121, 12 N. E. Rep. 116; Lamont v. Grand Lod^e, 81 Fed. Rep. 177; 
SchÛlinger v. Êoea, 3 S. W. Rep. 427; Knights of Honor v. Watson, 15 
Atl. Rep. 125; BecUty's Âjppeal, Id. 861; Byme v. Casey, 70 Tex. 247, 
8 8. W. Rep. 38. 

In ûiaking such change bf beneficiary, Jiowever, the insured is bound 
to do it in the manner pointed out by the policy and the by-laws of the 
association, and any material déviation from this course will invalidate 
the transfer. Thus, if the certificaté provides that no assîgnment shall 
be valid uniess approved by the secretary, an assignaient without such 
approval will be invalid. Jïannàn v. ieiôis, 24 Fed. Rep. 97, 530. So, 
if it be provided that such change must be màde on a prescribed form 
or blank, the signature to which shall be attested before a notary, and 
the change entered upon thé bocks, an assignment to a créditer as col- 
latéral security, not made upon the prescribed blank, and of which the 
association had no notice until after the death of the member, was held 
to be fatally defective. Association v. Brovm, 33 Fed. Rep. 11. So, 
where the certificaté required every surrender to be in writing, attested 
by the reporter under the lodge seal, it was held that a conditional sur- 
render of the same by the holder, not to take effect until after bis death, 
aiid not made iti the présence of or attested by such lodge reporter, was 
invalid. Suprême Lodge v. Naim, 60 Mich. 44, 26 N. W. Rep. 826, 
See, also, Wèndt v. Légion of Honor, 72 lowa, 682, 34 N. W. Rep. 470; 
ÉUiottv.Whedbee, 94 N. 0. 115; Mellowsv. MeUows, 61 N. H. 137; High- 
land V. Highland, 109 III. 366, So, if the by-laws fix definitely the 
manner of changing the beneficiary by his action during bis life, aîi at- 
tenipt to divert the benefit by will bas usually been held to be aborbive. 
Holhmd V. Tayhr, 111 Ind. 121, 12 N. E. Rep. 116; Stephemon v. Ste- 
phmson, 64 loWà; 634, 21 N. W. Rep. 19 ; Inëuranoe Co. v. MiUér, 13 Bush, 
489; VoUman^s'Âppeal, 92 Pa. St. 50; Èmk v. Herrman Lodge, 2 Dem. 
Sur. 409; Danieli v. PraU, 143 Mass. 216, 10 N. E. Rep. 166. 

There are, however, three exceptions to this gênerai rule, requiring 
an exact conformity with the régulations ôf the association: 

(1) If the Society has waived a strict compliance with its own raies, 
and, in pursuance of a request of the insured to change his beneficiary, 
bas issued a new certificaté to him, thé original beneficiary will not be 
béard to complain that the course indicated by the régulations was not 
ptirsued. This naturally folio ws from the fact that, having no vested 
înterest in the certificaté during the life-time of the assurëd, he has no 
right to requirô, that the rules of the association, which are framed alone 
for its own protection and guidance, are not complîed with. Martin v. 
StuhUngs, 126 111. 387, 18 N. E. Rep. 657; Splavm v. Ohm, 60 Tex. 
632; Manning v. Andmt Order,5 S. W. Rep. 385; Society v. Lapold^ 101 
Pa. St.ltlp'Èroimy^ Mansm,5 Atl. Rep. 768; Knights of Honor v. Wat- 
son, 16 Atl. Rèpv 125; Bymev. Gasey, 70 Tex. 247, 8 S. W. Rep. 38; 
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Titsworth V. Titsworth, 20 Pac. Rep. 213. The case of Wendt v. Legim of 
Himor, 72 lowa, 682, 34 N. W. Rep. 470, appears upon its face to lay 
down a différent rule, but upon examination it will be seen that the 
change was attempted to be made by a paper which the insured called 
his last will, but which was no will in law; and the court held that, the 
interest of the benefieiary having beconie vested by the death of the in- 
sured, they had acqùired rights which could not be eut off, except in the 
manner prescribed in the contract. This case, evidently, has no appli- 
cation to a change made prior to the death of the insured. 

(2) If it be bèyond the power of the insured to comply literally with 
the régulations, a court of equity will treat the change as having been 
legally made. Thus, in the case of Grand Lodge v. Ohild, 38 N. W. Rep. 
1, the insured made his betrothed the benefieiary, and subsequently lost 
his certificate. His benefieiary having married another, he made a state- 
ment of the loss, and applied for a reissue of the certificate, maklng his 
son the benefieiary. His application was refused. The rules of the or- 
ganization required the change to be indorsed on the original certificate, 
but, by the advice of the officers, he attempted to make the change 
of benefieiary by giving a power of attorney to another to collect the 
amount which should accrue under the certificate. It was held that such 
aets constituted an équitable change of benefieiary, and that the son was 
entitled to the fund. The court held that the insured had done ail that 
he could, and ail that he was required in equity to do, to change the 
donee of the certificate. "The rules of the orderallowed him to do this, 
and it was not in the discrétion of the order to prevent it. * * * 
The law never requires impossibilities; and the rules of the order, which 
required the certificate to be surrendered when a change of the benefi- 
eiary was made, that it might be indorsed upon the certificate, could 
only be construed as requiring that to be done when the certificate was 
in existence. The existence of the right to share in the benefits of the 
order, and to direct who should receive the fund in case of the death of 
a member, was a right vested in the meraber as soon as he became en- 
titled thereto, and the certificate was only évidence of the existence of 
that right, and, when that évidence was lost, the right remained, and 
its existence could be established by any other compétent évidence; and 
the same is true of the existence of the change directed by the member 
of the benefieiary." 

(3) If the insured has pursued the course pointed out by the laws of 
the association, and has done ail in his power to change the benefieiary, 
but, before the new certificate is actually issued, he dies, a court of eq- 
uity will decree that to be done which ought to be done, and act as 
though the certificate had been issued. The case ol' Association v. Kirgin, 
28 Mo. App. 80, is an illustration of this exception. In this case, the 
insured, having met with a fatal accident, called a friend, and requested 
him to take his certificate to the association and surrenderit, pay the fee 
of 50 cents, and request them to issue a new one, payable tohis wife. 
This was' done, and a minute of the transaction was made on the records 
of the association for that day. On the following day the insured died.; 
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It waa held that In doing this he had donc ail thàt the laws of the order 
requiredtô be done oabis part in order to hâve a. new certificate; that 
hiôrjght to make th« change wasabsolute, and that thé association had 
noiright to refuse his request; and, further, that the fact that the certiû- 
oaite was issoed after his death Was îmmaterial, since the certificate was 
not the, right itself, but merely the évidence of the right. See, to the 
same effpct, Jifaî/er v. As80cidt'im,2 'N. Y. Supp. 79; Suprême Lodge v. 
Nairn, êOMich. 44, 26 N. W. Eep. 826; Kepler v. Suprême Lodge, 45 
Hun, 274. The ca^e of Ireîcmd.v. Ireland, 42 Hun, 212, is distinguish- 
ablefrdhi thèse in the fact that the'insuredmade howritten request for 
a change, as required by tbeirales,. but merely deliveredthe certificate to 
a friend, telling him he wanted it éàanged. This was manifestly insuf- 
flaient. , 

Wethink; the, case under considération falls within thèse exceptions. 
Five days before the death. of the insured, he signed and acknowledged 
beforea notary a written application for a change in his certificate in the 
form prescribed by the by-lawS, stating that the original certificate to 
Anna Cappella was in her possession, and beyond his control. This ap- 
plication was delivered to the secretary of the Carpenter Conclave at Mil- 
Waukee, who affixed the seal of the conclave, and forwarded it to the su- 
prême secretary.. Itistrue,hedidnotsurrender the original certificate, as 
required by the régulations; bût he had done ail in this connection which 
was within his power, or which he could reasonably be required to do. 
He had requested défendant Cappella to obtain it of Mueller, and deliver 
it to the proper officer at Milwaukee, and had taken her word that she 
would do so. She probably went to Milwaukee with that intention, but 
upon calling upon Mr. Eckstein, the coUector of the Carpenter Conclave, 
she says he advised her that it would take fourto five weeks to make a 
change, and she had better not do it. This was before she had obtaiued 
the certificate of Mueller. It is but just to Mr. Eckstein to say that he 
gives an entirely différent version of the transaction, and swears that she 
told him that she had been prevailed upon to make a change in the ben- 
efit certificate which was entirely satisfactory to her, saying that $1,000 
was ail she cared for, seeing that that was the àmount the insured was 
owing her. Says he: 

! "laskedher whethershehadsotnetbing written to that effect; thatitshould 
be made in that manner, or indorsed on the certificate. She said that nothing 
had been indorsed. on the certificate, but she waa perfectly willing to leave it 
as it was, and to givethe father bonds, ofsome security for the $2,000." 

Upon arriving at St. Louis, she writès Léo that she thinks it best to 
leave it the way it is, and that she will never cheat his father out of the 
money . Her purpose was illy concealed by this letter. Upon the stand 
shô explains thia by saying that Léo was being annoyed by his father 
about the certificate, and she wished to put his mind at rest, that he 
mîght die in peace, and that his father might understand that he was to 
hâve the benefil.of two-thirds of the certificatei In short, she leàves us 
to infer that she never really intended to make the change. Our im- 
pression, however, is that she did intend, at first, to comply with Leo's 
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request, but was overpersyaded by some one to change her mind. With 
regard to the writing which she received from Léo, she first says that it 
was destroyed, and then that it was lost; but, whichever it was, it is 
clear that the certificate was as much lost to the insured as if it had been 
destroyed. While the suprême secretary may hâve been justified in re- 
fusing to issue a new certificate without a surrender of the old one, ac- 
cording to the requirements of the order, it certainly does not lie in the 
mouth of Miss Cappella to set up this failure in a court of equity, when 
she herself is a cause of it, and the company has admitted its Ijability 
by the payment of the money into court. No maxim of the law is 
founded upon more substantial justice than that which déclares that no one 
shall take advantage of his own wrong. Under the by-laws of the com- 
pany, the insured had a légal right to change his beneficiary whenever 
he pleased; and the consent of the company does not seem to be re- 
quired, mûch less that of the beneficiary. Were the non-surrender of 
the certificate set ùp by the company in a common-law action brought 
by Kratzsch, it is possible the court might be compelled to hold thàt he 
had failed to establish his title; but when the conipany waives this dé- 
fense, or at least disclaims àny interest in the resuit of the controVersy, 
the objection cornes with ill grâce from one who is solely responsible for 
such non-surrender. A court of equity is seldom embarrassed by tech- 
nicalities, and will make such decree as the justice of the case mànifestly 
requires. The cases above cited, which establish the proposition that 
the failure to take the propër steps to change the désignation can only be 
taken advantage of by the company itself, are equally pertinent to show 
that it cannot be made available by one standing in the relation of Miss 
Cappella to this fund. The case of Hainerv. Légion of Hmwr, 43 N. W. 
Rep. 185, is instructive in this connection. In this case the deceased 
had made his certificate paya,ble to his mother. Upon the back was a 
printed blank designed for changing the désignation. After the issuance 
of the certificate, the insured married, and subsequently died, leaving a 
will, in which he bequeathed one-half of the amouiit due upon the cer- 
tificate'to his daughter. The association appeared, and paid into court 
the amount of the certificate. It was held that the mother, having 
known of the provisions of the will, and having made no objections 
thereto, but, on the contrary, having expressed her acquiescence in the 
same, and taken possession of certain real property devised to her, and 
otherwise having availed hërself of the benefits conferred upon her by 
the will, was estopped to claim the full amount of the certificate. . The 
court held that, although a change of beneficiaries by will was not 
such a compliance with the régulations of the company as would entitle 
the pereon named in the will to recover, yet the company having dis- 
claimed any interest in the controversy by the payment of the money 
into courte the original beneficiary was estopped by her conduct in tak- 
ing under the will to repudiate the provision by which oncrhalf of the 
certificate was bequeathed to the daughter. The case of Marsh v. Sw- 
preme Oomml, 21 N. E. Rep. 1070, is stiE more direct authority to the 
point that the original beneficiary cannot avail herself of her own mis? 
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couduct to aHege that the insured did not comply with the requiréments 
of thé association. 

There must be a deoree awarding one-third of the fund to défendant 
Gappelk, and the residue to the défendant Julius Kratzsch, with costs 
against Miss Cappella. 



.NÏercantile Trust Co. v. Missouri, K. & T. Ey. Co. et al. 
(Circuit Court, D. Kanaas. December 28, 1889.) 

L RAU.BOAI) COMPANIBS— MOKTOAGB POBEOLOSUBB— ReCEIVBBS— EXTENSIOU OP FOW- 
SBS. 

Where a railroad is in the hands of reoeirers pending Bults of foreolosure and 
settlétùent of the priority of liens, it Is proper, on the application of a lienholder 
claimlng, priority, to extend the receivership, as to suoh claim, over the portion of 
the road on whioh the priority is olainied. 

2. SÀMB — Motion to Consolidate Sbits. 

À. motion to consolidate three f oreclosure suits, where ail are not ripe for decree, 
aqd where nothing can be gained for the purpose of a hearing, will be denied. 

3. Samb— Leave to File Cboss-Bill. 

LeaVè to flle a oross-bill in a suit of f oreclosure, where It appears that the purpose 
is to âeciure, between an alleg<ed debtor and the mortgagor, an accounting not nec- 
essary to the détermination of the suit, will be denied. 

4. Same— Àllowance to Mobtqaoes fob Expenses. 

Anordermay be made ou the reoeivers for the payment of expenses incurred by 
a mort^i^gée in a suit of foreclosure, where the mortgage makes provision for such 
expenses. 
6. Same— Attoknet's Febs oï Moetgaqob. 

Thç mortgaged property being insuffloient to pay the mortgages, an order caunot 
be niadô for allowance of counsel fées of the mortgagor, to be paid ont of money in 
the hàndsof the reoeivers. 

6. SAMB-tLEABB OF ANOTHEK: RoAD— NOTICE TO MOBTOAGBES. 

The court has power, on consulting the reoeivers, and withoot notice to the mort- 
gàgeesî to order the lease of another road which is f ound necessary to the profitable 
management of the mortgaged property. 

7. SAMEnriPABTlBB. 

In a f dreclosure suit against a corporation, the légal title being in the mortgagor, 
an application to bring in its grantor as a défendant will be denied. 

In Eqnity. Où bill for foreclosure. For former report, see 36 Fed. 
Rep. 221. 

Simon Sterne j Charles F. Beach, Jr., aijd i. B. Wheat, for the Missouri, 
Kansas & Texa.i Railwaj' Company. 

Wheeler H. Peckham and Rosdngton, Smith & Dallas, for the Union Trust 
Company. 

Alexamkr & Green, {William W. Qreen, of counsel,) for the Mercantile 
Trust Company. 

DiUoh & SwayTie, {A. L. Williams, of counsel,) for George J. Gould and 
Russell Sage, trustées. 

Alexander Q. Cochran, ( Winslow S. Pierce, of counsel,) for the Missouri 
Pacific Railway Company. 

Brewer, C. J. In thèse foreclosure cases, duringthe last sis months, 
hâve accumûlated several motions and applications, which, by consent 



MERCANTILE TEUSt CO. V. MISSOURI, K. & T. BY. CO. 9 

of counseï, hâve been passed for hearing ïrom time to time, untîl week 
before last, when they were ail separately argued and presented. I sball 
notice them one by one, and briefiy state my conclusions. 

In the order appointing receivers, they were directed to keep their 
accounts so as to show the earnings and expenses of the separate divis- 
ions, and the auditor was thereafter orally instructed to keep the accounts 
on a milëage basis. The equity of such a basis, as between the northern 
and Southern divisions, having been challenged, in May last I appointed 
a committee to report an équitable basis therefor. It did make a report, 
and exceptions thereto were filed by the two trust companies. At the 
hearing last week no one seemed inclined to call this matter up. Neithet 
trust Company pressed its exceptions. I notified counsel that I would 
make some order. I think the basis reported by the committee just and 
équitable; and as' on May 22, 1889, in the order appointing the com- 
mittee, I directed that the accounts from and after April 1, 1889, should, 
upon the final détermination by this court of a true and équitable basis 
between such divisions, be kept and stated upon such basis, and sa no 
reasons bave been presented that the basis reported by the committee is 
not just and équitable, an order will be entered that the exceptions wili 
be overruled, the report approved, and the accounts from April 1, 1889, 
kept and stated on that basis. 

Another matter is the application of the Missouri, Kansas & Tex^ 
Eailway Company to bring in as a défendant the Missouri, KansaS & 
Texas Extension Railway Company. This application will be denied. 
The présent défendant holds the légal title; and in the foreclosure of a 
mortgage it is generally enough to hâve the mortgagee and the bolder of 
the légal title parties, without bringing in a grantor of such title. Ail 
questions as to the amounts of the various liens, and the portions of the 
road upon which they rest, can be settled without the présence of the 
extension company; and therefore it were useless to delay for the sake 
of bringing it in. 

Another matter is the application of the Union Trust Company to hâve 
the receivership extended in its behalf to 94 miles of road in Texas. 
The basis of this application is found in the amended bill and exhibits 
thereto attached. Upon the papers as thus presented, it would seem as 
though that trust company had a lien upon thèse miles; and therefore 
it is fitting that the receivership be extended as applied for, in order 
that, if the fact and priority of its lien be finally determined, and there 
be any surplus earnings derived from this portion of the road, they may 
be awarded to it. Of course, such an order carries no adjudication as to 
• the merits of the claim; nor, considering the lateness of this application, 
will the receivers make any change in their accounts. 

Another matter is this : There is a motion to consolidate the three 
cases pending in this court for foreclosures of différent mortgages given 
by the railway company. Nothing can be gained by consolidation, for 
the purposes of hearing. Whether consolidation could be had for pur- 
poses of decree and sale is a matter not necessary now for détermination. 
That the court hàs power to consolidate cases situated as thèse are, I faave 
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no doubt; and, if ail were now ripe' for decree, my impression îs that 
eqtilty wôuld require a consolidation. But the cases are not ripe for 
decree, and there is no certainty as to when either one will be. If one 
be delp^yed, while another is speedetî, it may be that consolidation will 
never be proper; for the mQrtgagee who is prompt. ought not to suffer for 
the delay of one who is a laggard;. , The motion to consolidate will there- 
forebedenied, with leave to renéw the same whën either case is ripe for 
■decree.:!', • .,;:■..■•. 

. Another matter: Leave ia asked by the Missouri, Kansas & Texas 
Eailway Company to file a cross-bill against the Missouri Pacific Railway 
Company and the trust companiesi. ïhis cross-bill seeks an accounting 
with the Missouri Pacific Railway^ Company, a decree terminating the 
lease withithe Missouri Pacific. Railway Company, and an adjustment 
between thei trust companies of their liens. Such a cross-bill is not nec- 
essary for the (protection of the rights of the Missouri, Kansas & Texas 
Railway Company; would tend to délay; and is therefore improper. Ail 
mattersbetwfieh the trust companies, as to the extent of their liens and 
the portions of road subjeet thereto^ iîan be fuUy settled without a cross- 
bill. It would; bestrange if a niôrtgagor could delay his mortgagee 
while he prôceeds to establish: an. accounting with an alleged debtor. 
If the Missouri Pacific Railway Company owes the Missouri, Kansas & 
Texas Railway 'Company anything, it should be sought by an original 
actioni:iAn<if while there issonaeiplausibility in the claim that there 
should be an affirmative decree àgainst the Missouri Pacific Railway Coni- 
xpany, canceling its lease, yet: thàt; is a mattér of spécial interest to the 
mortgageesi and it is safe to trust the matter to them. Their mortgages 
Were prior in time to the lease, andyof course, paramountj and a decree 
of foreclosure rendered in their fàvor against the Missouri Pacific Railway 
Company will ;bar it of any prêteuse of right Jounded thèreon. Generally 
6t)eaking, înreiference to this and/other matters, a court should not, in the 
foreclosure of a mortgage, unnecessarily incumber the record with parties 
or questions. So far as possible Mthout injustice to any, the simple mat- 
ter of the foreclosnrés should beattended to. . Ofcher matters and other 
'Xights shouldbe relegated to other suits, so that the foreclosure can be 
had as directly and speedily as possible. 

: Another matteris this: Application is made by the Union Trust Com- 
•ipàny for an alloWance to it for expénses already made, and services in 
îtàdiprosecutioh of ithis suit and itbé exécution bf its trust. The trust- 
ideed . pi^ovides for the payment of thèse expénses, as wellîjas compensa- 
«laon for the^exeoution of the trust* An order will thefèfore be entered 
,directing thei teceivers, out of thè moneys on hand, to pay over to the- 
Union Trust Company $5,000 on account of expénses and services. 
Ml Anotheri màtteris this: Application is made by the Missouri, Kansas 
i& Texas Railway Company foranallowance out of funds in the hands ■ 
sof the: trécei vers fpr the payment )of its counsel. That there is much 
litigatioh carried on by the : railway company, and that the services of 
cÉMînsel are easily worth the sum that is asked for, I bave no doubt; and 
■ it' wduld give me great pleasure to stistain the application, if I could see 
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any légal justification therefor. By a, mortgage'the bôcly of the property 
is pledged for the payment of the mortgage. When that mortgage is 
being foreclosed and a receiver is appointed, the income of that prop^ 
erty becomes also appropriated to the satisfaction of the mortgage. Now, 
whatever may be done in the way of arrangement and reorganization, it 
is very clear that upon a sale this property would not bting the mort- 
gage debt. Far from it. .Hence, to appropriate moneys in the handà 
of the receivers to the payment of the mortgagor's debts — and his coun- 
sel fées are his debts — would be to take money that is legally pledged 
and appropriated to the satisfaction of the mortgage; and that, too, when 
it is known that ail thus pledged and appropriated is insufEcient to pay 
the mortgage debt. It is suggested that certain sècurities were trans* 
ferred, by the voluntary act of the railway company, to the receivers; 
and that is urged as a reason why this appropriation should bô made. 
Twoanswersareobvious: Mret. No funds hâve been realized from those 
sècurities, and it is not certain that any ever mH be. To take funds out 
of the hands of the receivers, derived from the eamings of the road, would 
bé a forced loan on account ôf those sècurities, with no certairity of re- 
payment. Secondly. It is a disputed question whether those sècurities 
are not also subject to the mOrtgage lien. So, while it would give me 
great pleasure to make this allowance, and I bave thought over the ques- 
tion fora long time, it having been suggested last ispring, I cannot satisfy 
myself that tbere is any légal justification for making such appropriatioû 
out of thè funds in the hands of the receivers, and the application must 
be denied. 

A final matter that I shall consider is thé motion of the trust com- 
panies to set aside the order for the leasing of the Kansas City & Pacific 
Railroad. The motion is based solely on the ground of a want of power, 
and the lack of notice to the trust companies; and it is earnestly insisted 
that a court, in the management of a trust property through rebeivers, 
bas no power to risk that property in new enterprises, and that the mort^ 
gagées and owners of the property are entitled to be heard bèforè any 
such use ôf 'their property is attempted . It is important that the exact 
situation should be understood, as well as exactly what was done. Prior 
to the appoiritment of the receivers, the railway company had been ôper- 
ated by the Missouri Pacific Railway Company, for many years, under 
a lea?e. Its lines did not totïch Kansas City, St. Louis, or Chicago, the 
three great cities of the west, from which its business was to be expected. 
The St. Louis and Kansas City business reached its lines only over the 
tracks of the Missouri Pacific, the lessee road. A large amount of busi- 
ness came from Kansas City, It could continue its arrangements with 
the Missouri Pacific, or it could make arrangements with other roads for 
bringing that business to its Unes. It was the duty of the receivers to 
seek to do thàt business in the best manner possible for the property they 
had charge of, and to increase that business as much as possible. The 
Missouri Pacifi'c, the Kansas City & Southern^ thè Fort Scott, and the 
Kansas City & Pacific, ail furnished means of bringing that busiiless on- 
to itâ lines. With the first three roads it could ma,ketrai£c arrange- 
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men|t9;, the latter ît could lease, By arrangement with the latter it could 
also sépare the running of independent trains of its own into Kansas City. 
After carefully considering the situation for some weeks, the receivers, 
in consultation with myself, believed that the best interests of the prop- 
erty would be promoted by the lease of the Kansas City & Pacific. Now, 
this was a new business in the sensé that it was a new way of reaching 
the Kansas City business; but it wasnot new in the sensé of being a dis- 
tinct and independent matter, foreign to the work the road. was then do- 
ing. It is new, but in a very différent sensé from the leasing of a man- 
ufacturing establishment in an eastemcity, or the purchase of an hôtel at 
some Bummer resort. ; It was new; but, in a similar sensé, it was also 
new to lease a freight office in St. Louis or one in, Kansas City. It was 
not a new, "distinct, and independent enterprise, but simply a new way 
and meaps pf, doing that whioh ^.aa already being doue; that is, attende 
ing to,the carrj'ing lausiness: het.w§en Kansas City.aûd the south. Not^, 
receivers haveiivpiore thftn, one, instance, under the direction of thecourt, 
huilt miles of road; and suQh!a,Gtion has been approved by the suprême 
court,. Ir^gree perfectly with-fiounsel that matters of thi^ kind areto bé 
jenteresd uppn relflctantly, and 0B,]y, after careful examination and délibér- 
ation; ;andypisometimes the inteiiestsof the property, indeed almost the 
préservation ,ofi its business, inay require something more than the mère 
opération of.the trpst property. And, if the courts naay build a railroad, 
I think they,haye power to lease one already built, not for the sake of 
entering into new and independent enterprises, but simply for the sake 
of more successfully carrying on the work in hand. Counsel hâve not 
pressed, as a reason for setting aside, the order, the injurious effects upon 
the property; for pxperienoe has already demonstrated that it was most 
beneficiail. :,S>o ftiras the want of notice is concerned, the rulings of the 
çuprerae court are to the effect that, giyen. the; power, the lack of notice 
does not vitiate the action. Of course, as a gênerai thing, notice should 
fce given; and the question of giying notice waç duly considered. It 
^puld npti hâve been fair tp give notice to one party, and not to ail; and 
giving notice to.^U, itwas seen, would give knowledge of what was pro- 
ppsed to competing roads, who might easily, by better offers orotherwise, 
hâve prevented the consummation. ; Henco, not from a désire to do any- 
^hiug underhandedly, or to take advantage of the ignorance of the parties 
ip interest, but from niotives of business prudence,: notice was withheld. 
My conclusion, therefore, is that the; power existed; that a lack of notice 
àid not yitiate the action. The njotion to set aside the order wiU be 
oyerruled. » 

;! This closes ail the matters that were presented; a^id I might, perhaps, 
properly stop herp* , And yet,; as this is about thé last of my ofiieial con- 
^ect^onwith the na^nagement of this property, I may be pardoned if t 
inflige in a brief retrospect of what has been done during this repeiver- 
sîiip. Asheretofore stated, when the receivers werp appointed the rpad 
had been operàted for years by the Missouri Pacific Railway Company 
under, a;le^se, and practically ^a one of thp divisions of that System. It 
had npgeiieraJ offices otofficer^, no independent relations, with pther roads 
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or railway Systems. The receivers' had to secure a fiai! corps of gênerai 
oËBcers, and initiate the management of this road as an independent 
property; and in so doing my instructions to them were — and I believe 
they hâve faithfully carried them ont — to operate the road as an inde- 
pendent property, in no antagonism, spirit of revenge, or désire for in- 
jury, but with the simple désire to further and préserve the best interests 
of the property. That their administration has been successful, thèse 
figures will show: The earnings for the 12 months prior to their appoint- 
ment were $6,403,562.81; during the first 12 months of their appoint- 
ment, .noTv: just finished, $7,319,317.75. Comparing August, Septem- 
ber, and October, 1888, with the same months of 1889, we find the 
former show, respectively, $572,569.41, $597,725.70, and $601,253.48; 
and the latter, $696,395.71, $712,587.60, and $883,156,83. With qne 
exception, every month in this year has shown an increase in earnings 
over the prior month. Net only bave the earnings increased, but the 
priées of the bonds, also. When the receivers were appointed the 5's, 
6's, and 7's sold at 64, 60, and 92, respectively; now, at 64, 74, and 
109. Again, at the time of their appointment the road-bed \yas in many 
places in poor condition, and thesùpplies (in hand limited; indeed, so 
much so that in the summer before a conjmittee appointed by the Com- 
pany to carefuïïy examiné the property had repôrtèd the necessity of an 
expenditure of $3,000,000, to put it in good condition.. The reçe^i^ers 
hâve put upïon the road 1€, 704 tons of 63-pound steel rail, at a cost of 
$464,948.12; 828,810 héW:Cross-tiéa,at a cost of $398,194.13; havebal- 
lasted with rock and gravel 204 miles of road, at a cost of $94,638.44; 
hâve completed. 171 'miles Of side track, at a cost ôf $63,917.09;; hà^ 
purchased 7 passenger engines, at a cost of $62,075; 25 freight engines, 
at a cost of $199,987;35;' 500 coal-cSrs, at a cost of $190,250; hâve 
built 11 station-houses, at a cost of. $54,657; bave built and rebuilt 
45 bridges, at a cost of $36,510; bave built and rebuilt 474 tréâtles, 
at a cost of $161,682; hâve completed the road from Dallas to Waxa- 
hachie, upon which $144,000 had been spent before their appoint- 
ment, afà cost of $187,736.09; bave paid ail ihterest on the Booneville 
bridge bonds, the bonds on the Tebo Neosho and Hannibal Moberly di- 
visions. They bave not. issued a dollar in receivers' cértificatesyand ftave 
half a million dollars on hand. The road is no longer a mère subdivision 
of a System, but an independent road, with recognized prospects'àiJ,the 
future. Any one looking on the map can see at a glance that, if running 
arrangements for its trains ont from Chicago and St. Louis sipiil^r to 
those it now has out of Kansas City can be made, it will be the most 
yaluable north and south, railway property west of the Mississippi., I 
feel sure that the owners, when the facts are known, will•fed.und^f ;ft 
debt of gratitude to the receivers for the ability with which they, hâve 
paanaged, this property. . ■ 

One thing more: In the early fall the receivers began to consult with 
me as tp wliat was necessapy for the betterment of the road during ithe 
coming yeair. îdirected them to walie ail thjeir estimâtes and appliça- 
,tions, and présent them at a time when the counsel for the varioBS part^ 
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in iïfterést Should he présent at Topefâ. 'Thiis tliey did , and in cohsîdei!- 
inè tlioSè applications I hâve made ordef« looking for many improve- 
mèiitS fèr the conling 12 months. In some of the orders I hâve inserted 
àpebial limitations, and T hâve stated' orally to the receivers, and now 
rtepèat în writing, that the authority giveh to make purchases or im- 
pro^ements must in no case be exercised to siich a degree as to subject the 
pWperty to the risk bf receivers' certificates; that they must proceed with 
eaUtibn, and onlybuy' àS they hâve money with which to pay, or as they 
séewill certainly be in their hands by thé time payment is due. This is 
ail thàtl think that I nfeed say. I turn the administration of the property 
pVer'tb ray successdr in offibe, feeling sure that it is in good condition, 
and béliëVing that he will havelîttle wofk, beyond crowding the parties 
in intefést into a speedy foreolosure and sale* 



St. Joseph & G, I. R. Co. ». Peveeedx, Sherîff. 

(Circuit Ctnirtf p. Kcmsaa. Deoember 80, X889.), 

t. ftâlLitoÂtiCoMPANiES—TÀXiTioN— Bridges. '' 

; A roUcoad bridge, potiCQQStrticted as a partof the road, and used for gênerai pur- 
posgçrof ,travel, is s^bjeot to local taxation, and the return of the bridge to the rail- 
' roaa'kssessors of the state as à part of the road's mileage does not exempt it from 
.Btièb .taxation as an independent structure. 

3. STA1!B^B0Uïn>ART IjINB BETWEBN Ki.N8A9 AND IVjElSSOnBI. 

The act of congress approved Juae 7, 1836, iBeâitig to the state of Missouri the 
' ■■ str^o'f land known as thô "Platte Purohase, ^provided that"when the Indian title 
, .,to au the l^nds lying between the state of Missouri and the Uissouri river shall be 
èxtih!gùi&heâ, the jurisdictiûn: over said lands shall be hereby céded to the state of 
Missouri, and the vresterh boundary of said state shall be then extended to the Mis- 
souri rjvor, " etc. Heid,. tl^at by this act the western boundary of the state of Mis- 
souri was not flxed at the eaiBt'bànk of the river, but in thé penter bf the channel of 
said rlveri' 
8, Bamb— AqriOp CoNOEBSS. • r 

That;act is to be regarded not oaly as a grant, but as an aot of a compétent au- 
thority' estàbllshing the boundary Une of a statia. 

In Equitj^!. Bill to enjoin collection of a tax. 
^. £. Mfliama^ for complainant. 
Je L.GHUpatriÀ, fot deïendaxit. 

BSéWéBj Je This is a bill, filed by complaînâht, to éfijoîn the collec- 
tion of taxés otta bridge crossing the Missouri river at St. Joseph. The 
fentirè bWdgé was assessed by the county anthorities of Dottijjhan county 
as being an iiide pendent structure, and whôlly within the limits of the 
county. Tàë bridge was built underft spécial chartisr;"bnt afterwards 
became the property of the railroad conipany, the complainant. Com- 
plainânt tetùrnéd the bridgô'to the railroad assessors of the state as a 
part bf its ttiileage, and without in âny wise specifying that it was a 
bridge.' It'oost ovôr half a millibn of dollars, is riôw worth bver three 
htindred ihôusand, ànd is used nbtàitnply as a railroad bridgé^ but alsb 
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for gênerai travel. It crosses the Missouri river from the city of St. Jo- 
seph, jMo., to the Kansas shore. ; : , 

Two questions are presented: Pirst. Is it whoUy within the county 
of Doniphan? And that dépends upoQ where the boundaryline between 
the States of Kansas and Missouri is, — whether in the center of the main 
channel or on the east bank of the river. Secçmd. Did the return of this 
as a part of the railroad traek exempt it from taxation as an independ- 
ent structure in Doniphan county? , 

With respect to the latter question there can be little doubt. . The 
bridge was not constructed as a part of the i;ailroad. It is a costly struct- 
ure, used for purposes of gênerai travel; and the fact that the railroad 
Company has its rails upon and , runs its cars across it does not destroy its 
original character as an independent structure. It is clearly subject to 
local taxation. 

The ûrst question is, however, one of difficulty. Historically, the 
original western boundaryof the state of Missouri ■v^as defined by "a 
irmeridian line.passing through ihe middle of the mouthof the Kansas 
river, where the same empties into the Missouri, river» thence, from, the 
point aforesaid, north, along the said meridian Une, to the intersection 
_ of the parallel qf latitude which passes thrpugh the rapids of the riyer 
Des Moines." Açt of March ,6 , 1820. This left a narrow strip between 
such western bpundary and.jthe Missouri river. At the session pf 
1834-35, an amendment of the constitution of Missouri was adppted, 
section 4 of which reads as follows: , , • 

"Sec. 4. That the boundary of the state be soallered ottd extended as toin- 
clude.all that tract of land lying on the uorth side of the Missouri riyer, and 
weat oftbe .présent boundary of this state, so thattl}.e same shall beboundeid 
on the south by the middle of the main channel of the Missouri river, and on 
the north by the présent northern boundary line of the state, as establislied 
by the constitntibn; when the same is continued in; a rigbt line to the weit, or 
to include so much of said tract of land as congressmay assent." 

Aud by the aet of congress approved June 7, 1836, this strip above 
lïientioned, known as the*'Plattè PUrchase,," was ceded to the state of 
Missouri. Thèlanguage of the actis as follows; 

:"Be ifc enacted by the senate and house of représentatives of the TJnited 
States of America, in congress ass^mbled, that when the Indian titletoiallthe 
.'lands lying between the state of Missouri and the Missouri river shall be ex- 
tinguished, the jurisdiction over said landa shall be hereby ceded to thestate 
of Missouri, and the western boundary of said state shall be tben extended to 
thé Missouri river, reserving to thé United States the original right of soil in 
saidlands, and o£ dlspQsing of the same; providëd, that this aet shaU not taJîe 
efCect until the président shall b.y proclamation déclare jthattbe Indian title to 
said lands has been extinguished; nor shall it take eiŒect until the staite of 
Missouri Shàli haVé assented tô thé provisions oï this act." 5 St. Ûi S. 34. 

Now, the coutention is that' by this act the; western boundary was fixed 

>at the east bank of the riveri; This, I tbink, is à mistake; and that the 

centër ôf the channel is thé botindâry lirie, and the lirait of the Cession 

inade by this set. It Will ^e seen that the pétition was f6è' à tract 

. buunded by th^ niîddlé of the channel ofjthe Missouri river» aud. the 
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grant oif jurisdiction was ovèr thé lands "between" the old state lîne and 
the "Missouri river;" and this western boundary was "extended tp the 
Mîsso'uri river," and this grant was made, and its boundary fixed, ob- 
viously, in response to the petitioni. ; Counsel for the défendant urge that 
this shall be taken as a grant 'frôm one proprietor to another, whileto 
my mind it is to be regarded ribt only in the light of a grant, but also 
as an act, by compétent authority, establîshing the boundary line of a 
State, independent, in some respects, but within the gênerai jurisdiction 
of the authority màking the désignation. It is true there is a cession 
of jurisdiction, ànd therefore something in the nature of a grant. 

- So therè is whenever any 'new state is Carved out of the territories. 
The new political organization' is granted jurisdiction over the pré- 

' scribéd territory; but, aftei:'all, thè^ inain idea is the governmental orie, 
— the déclaration of the boundaries of the new jurisdiction. It is true, 
hère was A §tate already in exiètënee, and jiirisdîctiten ovër this territory 
was transferred to it, and therëfôré there is in it more of the nature of a 
grant J but, even in this càsei it iS alsb to bé régàfded as a governmental 
declaratiôii of the boundkry. li tcill bé noticed 'that the cession is to 
the rivet",' and not to thè'bkiiki' The words are général. Thèré are no 
spécial VôrdS of eixceptidn pi* limitation. In thé casé of Jones v. SovI- 
ard,2i HoW. 41, the question was' présented as to the eastern boundary 

'Pf the corpbrate limits of the city bf St. Louis. The calls for boundary, 
in the charter Were: . > 

"Beginning at Antoine Eoy's mill, on the bank of tlie Mississippi; thence 
runhing slxty àrpens west; tlrendesoùtli, on said line of sixty arpèns, in tlie 
rear, utitil tlie same cornes to tlié Bârriëu Donoyer; thence due south, until it 
cornes to the Sugar Loaf; thenoediie east, to the Mississippi; from thence, 
by the Mississippi, to the place flrst mentioned." 

.And upon this the suprême court adjudged the boundary the eenter of 
the channel, saying, in the opinion: 

"MaDyauthprities resting on adjudged cases hâve beenadducedto us in the 
printed argument présented by the counsel of the défendant in error, to show 
that from the days of Sir Mattjhew Hale to the présent time ail granta of 
land bounded by fresh-water rivers, where the expressions designaling the 
water-llne are gênerai, confer the proprîetorship on the grantee to the middle 

' thread of thé stream, and entitle bim to the accretlons. We think this, as a 
gênerai riile, too well settled, as part of the American àad English laWof real 

' pi ôperty, tobeopen to discussion." 

In the case of jHbward v. IngerBoli, 13 How. 381, where the question 
I *as as to the boundary between the states of Alabama and Geoïgia, 
; Neï^oN, J., in àsepàrate opinion, thus states thé law: 

["'Vfherè land adjoining a frè8Î^-.water river or above tide-water is described 
as bounded by a monument, whielhér natural or artiflcial, such as a tree or a 
i stake standing on the bank, and âcourse isgiven as ruiming from it up or 
lÎPWB the river to apotbifr monùmient standing upon the bank, thèse words 
neçessarily itnply as a gênerai rule that, the line is to folio w the river accord- 
ing tp i,t^ meanderings and turnings, and the grantee takes to the mi4dle of 
thé river. Such is the uniforni Construction gtven to tliis description, where 
the comnïon iaw prevails/ It bas beèn repeatedly applied to grants abùtting 
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on the river Mississippi, the Missouri, tlie Hudson, the Connecticut, and other 
great rivers in the United States above tide-water. S Kent, Comm. 427-429, 
and notes; Ang. Water-Courses, (Ed. 1850,) cl." 

There can be no doubt as to the gênerai doctrine; and the author- 
ities cited in the briefs pf counsel in 24 How. , supra, show the applica- 
tion of that doctrine under a great variety of circunistances. The case 
of Howard^. IngersoU, supra, although locating the boundary line on the 
bank rather than in the middle of the Chattahoochee river, still recog- 
nizes the gênerai doctrine, and rests upon the spécial language in the 
cession. The language there was as follows: 

"West oï àline béginning on the western bank of the Chattahoochee river, 
•where the saine crosses the boundary line between the United States and Spain ; 
Tunning tlienee up the sàid river Chattahoochee, and along the western bank 
thereof.» 

And Justice Wayne, in delivering the opinion of the court, thus no- 
ticed thé général rule, and the reason of its non-application in this case: 

"If the language of the article had been, • béginning on the western bank ôf 
the Chattahoochee, and thence running up the river,' and no more had beén 
said, thè middlè thread of the river, ordinarily, and without any référence to 
the fact that Georgia was the proprietor of the river, woujd hâve been said 
to be. the dividing line between the two states. But there is added: 'Run- 
ning up the said river Chattahoochee, and along the western bank thereof.' 
This last controls any uncertainty there may be; for, if the first call or ol)ject 
to locate the line is the bank of the river, it is plain that the western limit of 
Georgia, on and along the bank of the river, must be where the bank and the 
wàter meet in its bed, within the natural channel or passage of the river. The 
words 'along the bank,' added to the words 'on the bank,' distinguish this 
ca,s« from ail of those in which courts hâve had the greatest ditficulty, whére 
a line was to be fixed, when it is on the bank, without a call for the stream, 
or along :the river, or up or down the river. * * * «Along the bank' is 
strong and delinite enough to excl ude the idea that any part of the river, or its 
bed, was not to be within the state of Georgia." 

As against this gênerai rule and thèse authorities, défendant relies 
largely oH the case of Handly's Lessee v. Anthony, 5 Wheat. 375. That case 
decided that — 

"The boundary of the state of Kentucky * * * does not inelude a pen- 
insula or island on the western or north- western bank, separated from tlie 
main-land by a channel or bayou, which is fiUed with water only when the 
river rises above its banksi and is at other times dry. " 

It seems to hâve been assumed that the northem bank of the Ohio 
river was the boundary of the state of Kentucky; and the question de- 
cided was where that northern bank was. And yet there is, unquestion- 
ably, something in the opinion of the court which helps to sustain de- 
fendant'é contention. The territory horth of the Ohio was ceded by Vir- 
ginia to the gênerai government, and the description was, the territory 
"situate, lying, and being to the north-west of the river Ohio;" and, in 
respect thereto, Chief Justice Marshall, speaking for the court, uses 
this language: 

"When a great river iS the boundary between two nations or states, if the 
original property is in neither, and there be no convention respecting it, eacb 
v.4iF.no.l — 2 
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holds to the mîddle of the stream. Butwhen, as in this case, pne state la the 
original prpprlçtqr, and grants. theterritory on one aide only, it retaina the 
river within ita own domain, and, ^he uftwly-created atate extenda to the river 
only. The river, howe ver, is ita boundary." 

Coupael say that was a cessiDn fpf» a state to the gênerai governnaent; 
this, a cession fronj the gênera,! goyériîrQent to the state; that, a cession 
of alt"rioj:th-west of therive^j'',tHs, of ail between a fixpd line and the 
river; an4 ifroni this similarity insist that that case is décisive of this. 
;rha,t thpre is .similarity, ,muat be conceded; and yet there is the distinc- 
tion suggested by me in theforepart of this opinion. Qne is only a ces- 
sion,— 7^ grant,-r—while the othçr is a,lso a governmentel désignation of a 
toiindary, Further, the lang^nage of the dçscription is not identical. 
One ia.rr-aad this in that which is only a grant,-r-"territory north-west 
of the river;" and the chief justice holds that that grants nothing of the 
river; that the deiscription is exclusiye. At,,best, this is merp dictum; 
for the jurisdiction of indiana, was s.usiained ovér tha tract in question. 
Hère the cession was to land bet)i?een the old state line and the river, 
and the ej^tension of the bouh4àïy was to the river, thus making that 
nalural water-course the bovindary; .and the gênerai rules construing such 
wordsof cession, as subsequéntlyaffirmedby the suprême court in the 
cases cited supra, carry that bôundary to the center of the channel. Be- 
yotid this are thèse minor cohsidet^tiohs. Inthecaseof Mssounv. Jouw, 
,7 How'. 6ÇÇ), in ^îhich was d,ècidë4 a cpntroversy between the two states 
■as to thpir bôundary, not invojying the question hère, thp suprême 
court used this languag© in référence to this cession to the state of Mis- 

■SQUri; ■ ■■:: '■-•'• .■,■.:! ,-■■■->-, 

"In Februàry, 1831, the stàteof Miasburi, by a mémorial from the législa- 
ture to congresa, çetitioned the Unitçd Sïatès for an addition of the coiintry 
Weatbf the line running from the'm'buth of thé Kansas tioïth, aiid between 
said line aiid the Mlsaôuri river, âllé;^ing that it was à ëmall slip of land that 
had been acquired, by the treaty oï-'Jûne 3, 1825, from the Kaiiâas Indiana. 
T^e pétition declared, that the Une, from the mouth of the Kansas north was 
I âbpùt one hundred mile? long; that the countiy was aettled, and rapidly set- 
tling, to ita ùtmo'at vei'ge; and thàt, aa the Missouri rivPr waa the only great 
highway of thiaTegion.and could not be reached through a country inhabited 
'bylndians, and being without roada; a cesaion of it to that atate waa netea- 
t'^ryand proper. June 7; 1836, congreas acceded to thiEf request of Miaaouri^ 
; and igrantedto that atate ail juTisdictiion over the lands lylng between ita then 
"Weatern line and the Missouri riVterï'JHafcing the river the weaternboUndary. 
Butj the accession waa not to tafee eÇept until the Indian |itle to the country 
'WàSextin^ùishëd."' ^-> ^:.a,., : .-. ■, '., , 

0f course, this is no more authoritative than the dî'cfwm of Chief Jus- 
tice, Mahshall; and yet it shpwsi , that the state of Missouri, sought the 
qnly water-course as the higijwayçjf its western bordpr, and that congress 
. acceded to the request, ,; ,, i, , ; :, 

, Âgain, in the act admitting the territory of Nebraska into the Union 
„4§ a state, the description ,of its.bo'iindaryseiema tQ,recçgnize the channel 
cf the Missouri river as the north-west corner of the state of Missouri. 
,1 need , add npthing more to. express the cpnolusioaa^to, which Ihave 
jicome. I tbini the. center of the coannel is the bôundary Jine betwepn 
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thétwo States. The aasessment of the bridge by the county of Doni- 
phan waa excessive, but tbe agreed statement of facta shows the exact 
proportion that is west of the center of the channel. The decree will 
therefore.be that, upoa payment within 60 days by the complainant of 
that proportion: of the entire tax which the length of that portion of the 
bridge in Kansas bears to the whole, an injunction will issue restraining 
the collection of the balance. Failing to make such payment, the suit 
will be dismissed. 



ElCEOÉ V. WooD. 
(Cirewtt Court, S. D. New York. December 80, 1889.) 

1. Tbusi»— RiéHT TO Foi,K)w TfiirsT Funds. 

Def ânfdaot's f ather held tbe title to lands upon a secret trust for the complaloant. He 
conveyed ttais ladd to the défendant without considération, and upon a secret trust 
for hlmself. Défendant, by direction of his fatber, éxchaUged this land for the 
equityOf rédemption in other land, wtalch was subject to several mortgages, taking 
the titie in his own name upon a secret trust for his father. This exchange was 
made for thé benéfit of the complainant, and pursuant to a secret agreement be- 
tween the complÂlnaùt and the defendant's father. The défendant had no notice 
of the equities of the complainant in elther parcel of land. Subsequently tbe de- 
fendant, at the direction of his father, cônreyed tbé equity of rédemption to satisfy 
the incumbrances. He had no notice at that time of tbe equities of the complainant. 
Held, that be inourred no.liability to complainant as a trustée. 

a. Bamb— Batimoation of Oonvbtanob. 

AUù held, ut>on the évidence, that tbe complainant aad ratifled ttie conveyanca 
of the equityof rédemption. 10 satisfy tbe incumbrances. 

In Eqnity. 

Oirtote JVbrwîood, Jr., for complainant. 
' A. H, Stoïber, (Joseph H. Ckoate, of counsel,) for défendant. 

Wallace, J. In September, 1876, Fernando Wood conveyed to his 
son, thè présent défendant, certain real estate sitnate at Bergen Point, N. 
J., without considération, and about the same time the défendant, at 
the request of Fernando Wood, exchanged this property with one Siiaw 
foUcertain teal estate in New Ydrk city known as the "Sixty-Third Street 
Property," then subject to certain mortgages. The complainant avers 
iri the présent bill of complaint that the Bergen Point property was in 
fact hers, the title being held upon a paroi trust for her sole benefit by 
Fernando Wood; that the exchauge for the Sixty-Third street property 
-was' made for her sole benefit, and upon a paroi trust to that efifect be- 
twéen Fernando Wôod and herself ; that she subsequently paid to Fer- 
nando Wood moneys suffiçient to pay thé mortgages upon the Sixty- 
Third streëft property, and for that purpose, which moneys were received 
by the défendant, who applied some of them, and retained others for 
bis own benefit; ànd thàt the défendant bas refused to aecount for the 
value of tnè'Béfgèn Point property, or the money so received by him. 
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The Sîxty-Thîrd Street property was conveyed by the défendant in May, 
1879, to satisfy the incumbrances thereon, and the complainant insista 
that, «s the défendant was not a purchaser of the property for a valuable 
considération, it was impressedin his hands with the trust, as it would 
bave been in the hands of Fernando Wood, and he inust acconnt for the 
value of her interest therein. The following facta are disclosed by the 
évidence in the record: 

In the spring of 1872 the complainant applied to Fernando Wood for 
pecuniary assistance to enable her to acquire a home, consisting of a 
house and lot, at Bergen Point, N. J. , where she was then residing with 
her husband. Mr. Wood advanced her $300, she herself paid in $250 
t^wards the purchase, and June 12, 1872, she received a deed of the 
property from the prior owner, subject to two mortgages, — one for $4,000, 
and a second for $1,760; and thefeupon she executed to Wood a mort- 
g:ige for $300 tq secure him for bis îoan. Complainant had no means 
or her own, and her relations with her husband were strained. When 
the $300 mortgage to Mr. Wood became due she was unable to jneei it, 
and applied to'him for further assistance; and soon after, in June, 1873, 
Mr. Wood paid \ip for her thé $1,750 mortgage, With" the accrued inter- 
est thereon, together with a small judgment which had been obtained 
against her, and the amcunts, together with the, amount of his own 
mortgage, were included in a new mortgage from her to him for $2,300. 
About this time the relations between her and Mr. Wood seem to bave 
assumed a more confidential andintimatecharacter; and somewhat later 
Mr. Wood foreclbsed his mortgagfe, and in April, 1874, bought the "prop- 
erty in at the foreclosure sale, and todk a deed to himself, subject to the 
prior mortgage of $4,000. This was done for her benefit, and in part 
to protect her from any interférence by her husband, from whom, in the 
mean time, she had become estranged. In July, 1874, Mr. W(J6d;paid 
oflf the prior mortgage, which, with the accrùed interest, amounted to 
$4,325, and in Febrnary,' 1875; be gave her a receipt, acknowledging 
payment to him "in full of ail demands on account of Bergen Point prop- 
erty;" In the sunïmer or fajl of 1875 complainant became a member 
. of Mr. Wood 's household, and from that time until he died resided with 
him as one of his family, taking care of his children, and accompanying 
bim wherever he went for any permanent stay. Soon afterwards he 
bought for her a $20,000 house on Fifty-Ninth street, New Yorkfj.ty, 
the deed being executed to her, subject to a mortgage of $6,500, ^rhiob 
he subsequently paid off. In the smnmer of 1876 he advised complain- 
ant to exchange the Bergen Point property for vacant real estate in the 
city of New York (the Sixty-Third street property) subject to mortgages 
on which $18,000 was unpaid. 4-t this time Mr. Wood was fiqandally 
embarrassed, and conveyed the title to ail real estate held by him to his 
son, the défendant. Pursuant to an. understanding between Mr, Wood 
and the complainant, an exçhange of thQ Bergen Point property for the 
equity of rédemption in the Sixty-Third street property was eflfected, and 
early in Septembeï, 1876» Mr. Wood executed. a deed qf thç, Bergen 
Point property to the défendant. The défendant executed a deed pf that 
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property to the owner of the Sixty-Third street property, and theretipon 
the latter executed a deed of the property to the défendant, conveying it 
subject to the payment of the existing mortgages thereon. From that 
time until the spring of 1880 the défendant had the gênerai management 
of the real estate belonging to his father in the city of New York, con- 
sisting of many différent pièces of property, and, acting under the in- 
structions of his father, executed many conveyanceS thereof. In Au- 
gust, 1878, Fernando Wood wrote to the défendant that he could not pay 
the mortgages, taxes, and assessments on the Sixty-Third street prop- 
erty; that there was then over $400 interest due, besides taxes and as- 
sessments, and he should abandon it. Foreclosure proceedings were 
commenced upon the mortgages. After varions unsuccessful efforts to 
sel! it. Fernando Wood finally procured Mr. Crimmens to purchase dt, 
and assume the payment of the incumbrances, paying him $500 as a 
considération for doing so. Thereupon, May 2, 1879, the défendant 
conveyed the property to Crimmens. The interest on the mortgages had 
been paid until 1878, in part by the défendant out of moneys of his fa- 
ther, and in part by Fernando \Vood himself; but no part of the prin- 
cipal sum had been paid except the sum of $500, which was paid in 
February, 1878. ; Fernando Wood knew ail the facts, and in making the 
Gonveyance to Crimmens the défendant acted merely as the instrument 
of his father. 

From 1875 to 1879, inclusive, Fernando Wood was a meniber of con-. 
gress, and resided a considérable part of his time in Washington. Dur- 
ing thèse years, especially in 1877, the complainant received from him 
considérable sums of money as présents, some bëing given to her by him 
directly, and some indirectly, through other persons in Washington. 
Ajfter 1876. iShe also received the rents for the house he had giVen to her 
on Fifty-Ninth street, $150 to $200 per month, when it was not vacant. 
The moneys derived from thèse sources were intrusted by her to Mr. 
Wood to keep and invest for her, or to use temporarily for his own pur- 
poses. In the spring of 1877 there was a crisis in his ânancial troubles, 
and he prepared to prevent his creditors from stripping him of what he 
had. In April of that year he wrote complainant a letter, containing a 
fitatement that he had more than enough money ôf hers in his hands to 
pay the mortgages and taxes on the Sixty-Third street property. About 
this time he gave her a written receipt for $3,800, "to be applied, as re- 
•quired, for mortgages and taxes on Sixty-Third street property," and 
two others, without date, one for $1,200, and one for $1,050, "sent 
J. L. R. Wood [the défendant] on account of Sixty-Third street prçp- 
erty." About the same time he also gave her three notes or due^bills, 
—two for $2,000 each, and one for $1,000. Until after the death of 
Fernando. Wood the défendant had no information that the complainant 
had any interest in the Bergen Point property, or in the Sixty-Third 
street propejrty, or that any of the moneys he had received from his 
father came directly or indirectly from the complainant. In May, 1880, 
being about to go abroad, he desired to hâve an adjustment with his 
Jatbei respecting the transactions in which he had acted as. his agent; 
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and thereuffo» Fernando Wood exébutéd to him a bond of indemnity to 
save himharmless from ail acte done in his agenby, specifying, among 
othèr things, the conveyance to Grimmens of the Sixty-Third street 
property. Fernando Wooddied in Fèbruary, 1881. At the time of his 
death complainant held fais obligations, payable to her, for a large 
amount. Among them was a note dated June 17, 1879, for $8,000, 
"for moneys held in trust." Her claims against his estate, which were 
subsequently paid by his execùtors, amounted to $24,000. 

The évidence iû the record leaves no room for doubt that at the time 
Fernando Wood had the title to the Sixty-Third street property taken in 
the name of the défendant he intended to hâve the property held for the 
complainant's benefit, subject to the existing incumbrances. He ex- 
peqted that it would appreciate in value, and be a désirable investment 
for her. Frorii tbat time untilhis expectations were disappointed, and 
the property becftnie so depreciated that it was not worth the incum- 
brances upon it, he doubtless iritended to set apart ont of his gifts of 
money to her, or eut of the moneys he treated as hers, enough to pay 
off the incumbrances, so thatsheahould hâve the property free and clear. 
Apparentlythis Intention sometimes took spécifie form, as when he gave 
her the recdpts for money "to be applied to" or "on account of " that 
property. lîiose receipts may represent money which she had actually 
received, and then intrusted to him, or may represent sums intended as 
a présent to her at the time, and which he designed to apply to the 
Sixty-Third street property. It may be that they were given merely as 
a part of his plan to protect her, aiid make a provision for her future at 
the expense 6f his creditors. Although he nevet sent the sums men- 
tioned in thèse receipts to the défendant, and never applied them him- 
self for the purposes indicatéd in the receipts, yet there is no rèàson to 
believe that he intended to mislead the complainant, or do her ainy in- 
justice, for he always treated her with lavish generosity and kindness. 
He was so solicitous that she shoùld be safe that he gave her written 
votichers for evetything he intended to regard as hers. The time came, 
however, when he was unwilling to carry the property any longer, partly 
because he was imable to do so cOnveniently, and partly becausè he no 
longer thought it a désirable investment. There is no direct évidence to 
that effect, but the circumstances of the case indicatë most cogently that 
the complainant Was fully aware of the situation at the time of the con- 
veyance to Crimmens, and kneW that the property was not worth any 
more than thé incumbrances upon it. She was a constant companion 
of Fernando Wobd after, as well as before, the conveyance of the prop- 
erty to Crimmens, visiting Europe with him, and staying there four or 
five months shortly after it took place. The noté for $8,000 givén to 
her "for moneyi held in trust," shortly after the conveyance, was prob- 
ably given by Fernando Wodd and received by her as an équivalent for 
ail the moneys which he had treated as hers, remaining in his hands, 
beyond the amount for which sh« held his obligations. There is no év- 
idence that he held any moneys in trust for hér, other than in this way, 
. wheni the $8^000 note was made. 
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Upon thèse facts there is no equity in the complainant's case, and 
nothing which entities her to favorable considération at the expense of 
the défendant. The défendant has not profited by her loss, even if she 
has sustained any. He acted in good faith in ail he did, so far as she 
and Fernando Wood were concerned. If he had surmised that she had 
any interest in the property, the facts which appear in the record would 
bave justified him in assuming that bis father had full authority to deal 
with it as he pléased. The bill is dismissed, with costs. 



WORTHINGTON d 0,1. V. ClTY OF BoBTON. 
(Circuit Court, D. Massachusetts. January 11, 1890.) 

l. MDNIO!PAI..COBPORATION$— ^CÎpNTBACTS. , 

A city dMinance, establishlnga waterboard, provided ttat thè'board shonid make 
'■ no'eon&act or purchasé inTDlTin^ an expënâlturè of more tban 110,000 wlthout flrst 
advèitUsing for bidg. Af terwards the city council passed an order autborizing the 
board .toexchange certain pumping-engines. HelÂ.tJ^at »n ex;ohan»Q made with- 
oùt adyertising forbids, ai an expenditure of more tiian'tlO,000, was Qôt binding on 
thé city, the order not abrogating the tenus of tUe ordinanCé. 

i. Baiub. ■■■■ 

Kordid the fact that the pumping-en^nes to be procùred in sucU case were pat- 
Mited relieve the board f rom t)ie neceggity of advertiaing. ; 

At Law. •■-.'..■, 

This is an action to recôver damages for an alleged breach of oontract, 
dated M^y 19, 1885. By this contract the plàibtiËfé #ere to furnish two 

; high-ser^ice pumping-engines foy the city of Bosfën for the suai of $106,- 
576- The city of Boston refused to receive the engines on the ground 

: that the Boston water board, through whom the comtïact was made, had 
no authority to make anycontrapt involving more than $10,000 Without 
first advértising for proposais, which was nôt done in this case. It is 

, âdinittedthat the damages sustained by the plàintiffs, if the défendant 
ia liable on the contract, are $35,000. Tlie case can be betteir under- 
stood by referring to soniç portions of the agreed statement of facts. 

The city of Boston was,:previous to 1875, andi e*er since bas been, 
authorized to take water from Lake Cochituate, (called, also, "Long 
Pond,") Sudbury river, and Mystic lake, build andmaintain aqueducts, 
dams, réservoirs, lay pipes, establish hydrants, and supply îts inhabit- 
ants witn water, in such manner, and by such agents, officers, ànd serv- 
ants, as thç city council shall from time to time ordain, appoint, and di- 
rectjaind pneviousto the year 1876 had established the Cochituate water 
boardand the Mystic water board to exerciaei thèse powers,8ubject to the 
6rdînânces iand orders of thé city. Chapter 80 of the Statiites df Massa- 
chusetts for thë Year 1875, so iar as it is material in this case, is as fol- 

"The. city council of the city of Boston mayestiabÙsh by ordinance a water 
board, to be kpowa as tbe 'Boston Water Board,' consi^ting of threie ableand 
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discreet persons, to be appointed by the mayor, with the ad vice and consent 
of the ciLy connoil. and to receive such compensation as tiie city coimcil raay 
frotn time to time détermine. ïhe said board may be erapowered by said city 
council to exercise ail or any pf the powers conferred by the statutes of tlie 
cominonwealtb upon the city of Boston with référence to supplying said city 
with Water, or of the Cochituate and Mystic water boards, and also to act as 
the agent of the city of Boston iri doing any or ail things which the city is 
uow authorized to do in relation to the taking of lands, water-rights, and 
other property, apd the establishment and maintenance of works and appli- 
ances for supplying the city of Boston or other cities and towhs with pure wa- 
ter; * * * and the said Boston water board shall, 80 far as the city coun- 
cil of said city may by ordinanoe prescribe, succeed to ail the powers and du- 
ties formerly vested in said Cochituate water board and Mystic water board." 

The city council of said city, with the approval of the mayor, on the 
22d day of Marèh, 1876, passed an ordinance, which continued in force 
uîitil after the. time of making the contract declared on, the parts of which 
material to this case are as foîlows: 

"There ^all ,be a board to be known as tlie • Boston Water Board,' and to 
consist of three members. Said board shall hâve and exercise aU the powers, 
se far as such powers can be legallydelegated by the city conncil, which were 
granted tô thepity'by, or are held by the city under, chapter onè hundred and 
siity-sevéhôf the Statutes pf the Commbnwealth of the Yeiji; Eighteen Hun- 
dred and Forty-Six, chapter one hundred and seventy-seven of the said Stat- 
utes ot the Year Eighteen, Hundred and Seventy-two, and by or under any 
and ail statutes in addition to eitherdf the before-mentioned chapters; sub- 
ject, however, to tlie authority of the city council, from time to time, by or- 
dinances, orders, or resolutions, to instruct said board, and to change and 
lirait their powers. Such board may, subject to the approval of the mayor, 
, sell orleasesuchof the property conneoted with the water-works as theydeem 
expédient, aud a|l necçssary deeds and, leases shall be executéd by the mayor, 
and countèrsig'ned by the chairman of said board. NO contract or piircliase 
which is estitilàted to involve an expenditure of more than ten thousand dol- 
lars, except a contract for the laying of pipe, shall be made by the said board 
; untilthey hâve advertised, as hereinafter provided, for sealed proposais there- 
for. "When advertisments for such proposais are made, plans and spécifica- 
tions of the work to be done, and sebedules of the materials or supplies to be 
furnished, shall be placed on file in such oflîce as may be designated by said 
board, and Shall at ail times during ofiQIce bours be open to public inspection. 
The advertisehièfnt shall in ail cases be inserted not lèss than flve times in 
eacb Of thpee newspapers published in the said city* and it may be inserted 
also, if said bdard deem it expédient, in newspapers of other cities or towns, 
and the last publication shall be at least one week before the time flxed for 
ppening the proposais. Each proposai shall conf orm to thé spécifications and 
requirements oi the advértisement, shall be inclosed in a sealed envelope ad- 
dressed to said board, and shall be acoompanied by a bond to the city, with 
sutiicient stiréties, in such sum, not léss than fi ve hundred dollars, as said 
board may specify ih their advértisement, and conditioned to be void if the 
pacty making.theproposMl shall, in case of the acceptance of bis bid, sign and 
deliver to sa5 board, within the time required in their advértisement, a con- 
tract for the perfornpance of the subject-matter of his proposa^; and if he shall 
also, at the timè of thé delivery bf sùch contract, give a f ufther bond, with 
satisfactory sureties, for the performance of such contract. But, instead of 
the before-mentioned bohd.to accompanya proposai, a deposit ot money or 
other Collatéral satisfactory to said board may be made as security for the sign- 
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ing and delivery of the contract, and of the bond for the performance thereof . 
For the performance of the contract, a bond, with snreties, shall in ail cases 
be required when the contract is signed and delivered. Ail proposais shall 
be publicly opened at the time and place designated in the advertisement, and 
the said board may rejeet any or ail bids which are offered, and it shall be 
their duty to rejeet the bids of ail irresponsible parties." 

The Cochituate water department comprises that part of the city water- 
works which is employed in supplying the city with water frorn Lake 
Cochituate and Sudbury river to Chestnut Hill réservoir, the aqueducts 
from said sources to, and the pipes supplied from, the réservoir, and the 
pumps, machinery, etc. , appurtenant thereto, and for several years prior 
to 1884 the matter of extending the high-service works of the Cochituate 
department was before the city council. In 1881, the Boston water 
board submitted to the city council an estimate of the cost of such ex- 
tension, amounting to $743,600. On November 17, 1884, the board 
submitted to the city council another estimate of the cost of such exten- 
sion, amounting to $765,600. On December 23, 1884, the foUowing 
order, duly passed by the city council, waa approved by the mayor: 

"Ordered, that the city treasurer be authorized toborrow, under the direc- 
tion of theconimittee on finance, and at such a rateof interest as they shall 
détermine, the sum of $766,000, which sum is hereby appropriated, and the 
Boston water board is authorized to expend the same for the extension of the 
high-service works of the Cochituate water department." 

On December 31, 1884, the city engineer, Henry M. Wightman, ad- 
dressed to the water board a letter, in which he said: 

"The board should détermine the pumping-engine it will use, as such dé- 
termination is necessary before a plan of the pumping station can be made. 
I am of the opinion that the improved Worthington engine will prove the most 
advantageous for the city; and as a three million gallon engine of this type 
is running atthe Worthington pump-woi-ka in New York, it would beadvis- 
able for the board to examine this engine before any décision is made." 

The water board adopted plans and spécifications for said extension, re- 
quiring,among otherthings, two engines of the dailycapacity of fi ve million 
and ten million gallons, respectively , estimated by said board to cost from 
^85,000 to $93,000, the discontinuance of the pumping station on Elm- 
wood Street, at the Highlands, and the engines and machinery therein; 
and on the 3d day of April, 1885, the Boston water board sent the follow- 
ing communication to the city council: 

"The plans for the extension of high service, as detailed by ex-Clty En- 
gineer Joseph P. Davis, and the late city engineer, Henry M. Wightman, re- 
quire the establishment of a new pumping station at Chestnut Hill, of larger 
capacity than the présent one, at the Highlands, and the discontinuance of .the 
latter. Mr. Wightman, after a careful exaraination of the matter, concluded 
that it would be advantageous for the city to exchange, If possible, the small 
engines now in use for the larger ones required in tlie extension of the high 
service, and so recommended to the board. Wetherefore ask 'that the water 
board be authorized to exchange such pumping engines and machinery as are 
inadéquate, or of insufflcient capacity, for those of the capacity required by tha 
plans and estimâtes of the new high-service extension.' " 
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Oii Àptil 20, 1885, the foUowing order, prepared by the chairman of 
the watér bôârd, and which had dùly passed both branches of the city 
council, ,wa8 approved by the mayori 

"Ordered, thatthe watei board be authorized to excbange such pumping 
engines and machinery as are inadéquate, or of insufflcient eapaçity, forthose 
of thecapacity required by the plans and estimâtes of the new high-service 
extension; the expenseofBÙch exchange tobe charged to the appropriation 
for high-service extension." 

The Water board never advertised in àny manner for proposais for con- 
tractiri^ for or furnishing the eriginèâ, boilers, and appurtenances re- 
quired by the plans and spécifications for the new high-service extension. 
On April 24, 1885, the boàrd received from the plaintiffs a proposai to 
fumish ànd erect the pximps for $106,575, and on the same dây the 
board voted to acceipt, and did accejîti the proposai. The distinguish- 
ing charàcteristic of the'imiiroved 'br high-dnty Worthingtdn engine is a 
patent "high-duty" attachment, the patent of which is owned and used 
exclusively by the plaintiffs. The plaintiffs, with knowledge of the or- 
dinancé heteinbefore cited, requiring advertisements, were iriformed by 
the chairman of the Boston water board that the order aboyé cited of 
April 20^ 1885, avoidedany necessity of advertising in this oase; and 
on May 19, 1885, the Boston water board, in the name of the défendant, 
and claiming to act in its behajf, and whose whole authority in the prem- 
ises, if any it had, was derived from the orders, ordinances, and stat- 
utes as hereinbefore ;statèd, and the plaintiffs, entered into a contract, 
the matériel portions of which were that said plaintiffs should makeand 
erect atChestnut Hill,j:e^ervoir tyvo high-duty pumping-engines, — one 
of ten million and one of five million gallons daily capacity, — and the 
boilers and appurtenances for the satne; that the défendant should pay 
the plaintiffs therefor the sum of $106,575; and the pumping machin- 
ery, boilers, and ail their appartenances then located in- the Highland 
pumping station, and vaïûed at $3,500, wére to become the property of 
the plaintiffs. On the same date a bond in the sum of. $25,000, with 
sureties, running to the city of Boston, was delivered to the Boston water 
board tosecure the faithful performance of the contract by the plaintiffs. 
The bond was accepted for the city of Boston by the Boston water board, 
and attached to the contract, and is now in the possession pf the city au- 
ditor. In the year 1877, the Eostoh water board and Henry R. Wor- 
thington contracted for an engine, at a cost of $20,000, without adver- 
tising. therefor, and the price stipulated therein was paid by said city. 

Àmhrç^ A. Ranney and William, R. Howland, for plaintiffs. 

Andrew J. Bailey, City Soir., for défendants.. 

CoLT, J., I^aftèr sfatintj the facts as above.') Upon the foregoing state- 
ment of facts, the question is presented whether the city of Boston is lia- 
ble on the contract made by the water board with the plaintiffs. On be- 
half of the city, it.ig insisted that the powers of the board are'limited by 
the terms oftheordinance; that the ordinance requires the board to ad- 
vertise for proposais wherethe contract involves an expenditure of more 
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than $10,000; and that, the board having négleded toi do thÎB, the con- 
tract niade was not the contract of the city, and is net binding upon it. 
As a gênerai légal proposition, this is sound, and supported by author- 
ity. Bmdy v. Mayor, 20 N. Y. 312; Maym v. Eschbach, 18 Md. 276; 
Dibble v. New Haven, 66 Conn. 199, 14 Atl. Rep. 210; The Floyd Ao- 
ceptanceSj 7 Wall. 666; Bank v. Winchester, 8 Allen, 109; Palmer v. Ha- 
verhiU,98 Mass. 487; Pétitions of Eager,àQ N. Y. 100; Pavement Co. v. 
Painter, 35 Cal. 699; Zottman v. San Francisco, 20 Cal. 96; Dean v. 
Oharltmii 23 Wis. 690. 

Is Ihere anything in the spécial facts of this case to take it ont from the 
opération of the gênerai rule? The contention of the plaintiffs is that 
the order of April 20, 1885, which passed both branches of the city 
council, and was approved by the mayor, and which authorized the ex- 
change of pumping-engines to be made, gave the board authority to 
make the exchanges without advertising for proposais. If this were oth- 
erwise, it is said that it would hâve been a foolish and unnecessary act 
to bave passed any such order. It is also pointed ont that the ordinance 
provides that the city council may from time to time, by order or reso- 
lution, instruct the board, and change and limit their powers; and it is 
claimed that the council, acting under this provision, passed the spé- 
cial order of April 20th, with the intention of taking this particular 
transaction outside of the opération of the gênerai ordinance. This line 
of argument bas some force, but 1 do not think it should prevail in this 
case for the foUowing reasons: . If we turn to the ordinance, we find that 
the board may, subject to the approval of the mayor, sell or lease the 
property connected with the water-works, as they may deem expédient. 
Hère was a case, however, where property was to be exchanged; and the 
board rhight well say: "While we bave the power, subject to the ap- 
proval of the mayor, to sell or lease the property of the water-works, we 
hâve no spécifie authority conferred on us to exchange such property; 
and therefore, in order that no question may arise as to our power to act 
in the premises, we will obtain an order from the city council." It seems 
to me that the proper construction to give to the order of April 20th is 
that it was passed to supply any possible deficiency in the power of the 
board to make the proposed exchange, and that it was not designcd as 
a spécial ordinancfr, to be acted upon outside of, and independently of, 
the provisions of the gênerai ordinance. Upon no sound principle of 
statutory construction can it be said that the act of April lOth operated 
to repeal the gênerai ordinance relating to the powers of the board. So 
far as it changed or repealed the ordinance, it should be held to be op- 
erative. So far as it did not change or repeal the ordinance, its provis- 
ions remain in fuU force and effect. I am. of opinion, therefore, that the 
act of April lOth was not intended to, and did not, relieve the board 
from the necessity of advertising for proposais in this case. 

The second ground upon which ihe plaintiffs base their right of re- 
covery is that, the Worthington pump being patented, there was no ne- 
cessity to advertise for proposais. I do not think, however, that the cir- 
cumstance that the Worthington pump embodied an attachment which 
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was patented, relieved the board from the necessity of advertîsîng. In 
the cases referred to by the plaintiffs, {Yamoldv. CUty of Lawrence, 15 
Kan. 126; Hobart v. Détroit, 17 Mich. 246; Attorney General v. Détroit, 
26 Mich. 263; Inre Dugro, 60 N. Y. 513,) we find that an advertise- 
ment for bids was made in each instance, except in the case of Yarnold v. 
Œly of Lawrence, and there the court lield that by the terms of the statute 
thecity was not required to advertise. The form in which this question 
bas usually been presented, and upon which there i's a conÛict of au-» 
thority, is whether a city bas a right to avail itself of a patented inven- 
tion in the improvement of its streets, where the law requires the letting 
of contracta to the lowest bidder. Upon this question the adjudications 
are not uniform , as will be seen by comparing the cases already cited 
with the foUowing: Pavement Co. v. Painter, 35 Cal. 699; Zottman v. 
San M-andsco, 20 Cal. 96; Dean v. Oharlton, 23 Wis. 590; Burgess v. Oity 
of Jefferson, 21 La Ann. 143. The ground upon which the courts hold 
that the city has no right to accept a patented article, where the law re- 
quires a letting to the lowest bidder, is that the law means that there 
should be a compétition among bidders, and that in the case of a pat- 
ented invention there is no compétition. 

It is urged by the plaintiffs that bj' the terms of the ordinance the 
board were not obliged to accept the lowest bidder; and therefore, hav- 
ing determined upon the Worthington pump, it was useless to advertise 
for bids. Howeverthis may be in this particular case, I think it would 
be a dangerous principle to establish that, because one feature of an arti- 
cle which the city desired was patented, the board thereby can waive 
the requirement of advertisiug, and the advantages of publicity, and se- 
cretly make their own sélection. Even though a thing may be pat- 
ented, it may form a subject of compétition, because there may be nu- 
merous licensees undier the patent. The ground upon which I décide 
against the plaintiffs on this point isthat the ordinance obliged the board 
to advertise for proposais, and that it was beyond their power to waive 
or dispense with this requirement, and that therefore the contract which 
was made, and upon which the plaintiffs rely, was void. Judgmeut for 
défendant. 



United States v. Thompson. 
(Ch-euit Covjrt, 8. D. New Tork. November 26, 1889.) 

IMMIOBATION— CONTRAOT LABOSBBS— " AiCTISTS "— MiLLINERS. 

A woman who is engagea as a milliner is not a "professional artist, " withln the 
exception of the act of congress probiblting the immigration of aliéna under con- 
tract to péri orm labor. 23 Sfc 833 ; 84 8t. 415. 

At Làw. Action to recover penalty. 

The défendant emplôyed in France a woman to come to New York 
and work for him as a trimœer of bats, and paid her passage to thi? 
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country. This action was to recover the penalty, $1,000, given by the 
act of congress (23 St. 333) against any one who should solicit or aid the 
immigration of any alien under contract to perform labor or service of 
any kind. The défendant claimed that the person was within the pro- 
viso of the fifth section of the act, which excepts, among others, "pro- 
fessionàlartists;" and, second, that the business of trimmer of bats waa 
a new industry in the United States, and that he was exempt from lia- 
bility by the proviso of the same section, which excepts from the act 
"skilled workmen * * * in or upon any new industry not at prés- 
ent established in the United States." 

Edward Mitchell, U. S. Atty., and Âhram J. Rose, Asst. U. S. Atty. 

Adolph L. Sanger, for défendant. 

Lacombe, J., (prally.) There certainly is no question hère for the 
jury, as there is no conflict of testimony. Words not technical, words 
of common speech, are within the judicial knowledge; and when foupd 
in a statute their interprétation is for the court. Marvel v. Merritt, li& 
U. S. 11, 6 Sup. et. Rep. 207. It is claimed by the défendant, firstly, 
that this case is taken out of the opération of this act by the use, in the 
proviso of the fifth section, of the words " professional artist;" this lady, 
with whom he contracted in Paris to perform labor or service hère, and 
whose passage he paid, being, as he claims, a "professional artist," within 
the meaning of that proviso. It is well settled by authority (Maillard v. 
Lawrence, 16 How. 251,) that the popular and received import of words 
furnishes the gênerai rule for the interprétation of public laws. Under 
this rule, defendant's contention is unsound. Milliners, dress-makers, 
tailors, cooks, and barbers (some of whom, no doubt, call themselves 
"artists") are not "artists," within the popular and received import of 
that Word. In the excepting clause or proviso, therefore, there is noth- 
ing to relieve the défendant from the opération of this statute. He fur-t 
ther contends, however, that he brought this lady ta this country as a 
BkiUed workwoman, to perform labor upon a new industry, not estab- 
lished in the United States either on the 26 th of February, 1885, or on 
the day when he brought her hère. Upon that branch of the case the 
testimony is wholly insufScient, in my opinion, to establish any such 
proposition. There is only a single witness called, who bas on! y been 
in this country for six years, and whose business bas been wholly con- 
fined to the city of New York. I shall therefore direct a verdict for the 
govemment for the full amount, $1 ,000. 

The jury rendered a verdict for the plaintifl in accordance with the direc- 
tion of the écart. 
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• Bebnard ViBoWE. 

y X'Oii'eu'tt C<yu/rt, S. D. New York, December 80, 1889;) 

Shbbiipfs— WjtoNOFPii' Bbmveht of Attaobbd Propektt— Limitation of Aotioiîs. 
tJnder Code Civil Proo. N. Y. % 885, which. provides thàt actions must be brooght 
ivithin oii^ J^ar after th« cause of action accrues against a Bberift or coroner, upoii 
a liability locurred by him by doing an aot in his officiai çapaolty, or by the omis- 
sion of an officiai duty, exoept the non-pàyment of money collectw upôn an exécu- 
tion, an actioti sgainst "a sheriff for wrongfnlly delivering plalntifl's property to a 
third person, after the attachment suit in which the sherin had seized the property 
had been dismlssed, must be brought within one year. 

At Law. On demurrer. 

Edward G, Periw, for corpplainant. 

Œarles É. MçLean,îox défendant. 

WalI/ACe, J. ., The complaint in this action avers that the défendant 
was sheriff of the oity and county of New York from the Ist of January, 
1880, to the 3 Ist of December, 1882; that in 1882, in an action brought 
by the king of the Belgians against the plaintiff, a warrant of attachment 
was issued to the défendant, as sheriff, against the property of the plain- 
tiff, ànd by virtue thereof the défendant seized certain property belong- 
ing to the plaintiff; that in 1883 the action was discontinued, and the 
warrant of attachment annulled; and that thereafter the défendant, with- 
out right, delivered the property to one Bourgeois, who had no right or 
authority from the plaintiff to receiye the same. By reason of the prem- 
ifles the plaintiff allèges he sustained damages in the sum of $600,000. 
The défendant, among other défenses, allèges that the cause 6î action 
stated in thé complaint did not accrue within one year before the com- 
mencement of the action., This défense is founded upon the provisions 
of section 385 of the C!ode of Civil Procédure of this state, which pro- 
vides that an action must be commenced within one year after the cause 
of action has accrued "against a sheriff or coroner, upon a liability in- 
cùrred by him by doing an act in his officiai capacity, or by the omis- 
sion of an officiai duty, except the non-payment of money coUected upon 
an exécution." < .To this défense the plaintiff has demurred. 

TJnless theacts set forth in the complaint were done by the défendant 
coilore officiii,sSi the averments respecting his ofiBcial character, and the 
particular circumstances under which he took the plaintiff's property 
and parted with it, are of no significance, and the simple averment of a 
wrongful taking and conveMonof the property by the défendant would 
hâve sufficed. He is charged with delivering property of the plaintiff, 
which he rightfully seized as sheriff by the warrant of attachment, to a 
third person, who had no authority to receive it. His duty was, when 
the suit was discontinued and the warrant annulled, to deliver the prop- 
erty to the plaintiff, or "to the person entitled thereto, upon reasonable 
demand, and upon payment of aU costs, charges," etc., and "file the 
warrant, with a return of his proceedings thereon, with the clerk " of the 
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proï«i court. Code CivU Pitoc. §§694, 709, 712, This was hîs dnty, 
notwithstanding his term of ofBce had expired before the warrant was 
amiulled. Id. § 186. If it is true, as the complaint implies, that 
he assumed to be aeting in exécution of his authority in delivering the 
property to Bourgeois, he is clearly entitled to the protection of the stat- 
ute, because it is intended to apply as a défense to the acts of a sheriff 
done colore offidi as well as virtute officii. The section in question of the 
Code is a re-enactment of the provisions of pre-existing statutes which 
were passed in order to relieve the sureties of sheriffs on their officiai 
bonds, by requiring suits to be speedily brought where they stood re- 
sponsible forsuch officers. In 1850 the state court of last resort decided 
that such sureties were liable to one whose property had been seized oxx 
exécution against another person by a sherifF, and held that, although 
the sheriff could not justify under his process, his act was an officiai act, 
and consequently a default or misconduct in his office, because his un- 
authorized act was done in assuming to discharge a duty pertaining to 
his office. Before the présent Code was enacted the court of appeals had 
decided that the statute then existing, which was the same in phraseol- 
ogy as the section in question, except that the time was three years in- 
stead of one, protected the sheriff in both classes of acts. Oumming v. 
^rown, 43 "N, Y. 514. That was a case in which a sheriflf was sued for 
taking property of the plaintiff upon an exécution against a différent per- 
son, and the court held that the act, although a trespass, was officiai, • 
and the bar of the statute applied to it. The codifiers in repeating the 
language of pre-existing statutes are presumed to haye used it according 
to its received judicial construction by the courts of the state. 

If it should be conceded that the facts alleged in the complaint do not 
necessar|ly imply that the défendant, when he delivered the property to 
Bourgeois, assumed to be aeting in an officiai capacity, there is no allé- 
gation that lie acted mala fides, and, in the absence of facts in the com- 
plaint to show that he was guilty of an intentional wrong, it is to be pre- 
sumed that what he did in making disposition of the property in his 
officiai custody was an officiai act. The proper disposition of the prop- 
erty after the warrant was annulled was as much a part of his officiai 
duty as it?as iits safe-keeping after he had taken possession of it under the 
warrant,, or as the payment over of moneys in his hands coUected upon 
SLÙ exécution would bave been. The non-payment of money coUected 
upon exécution by the sheriff is treated by the section as an officiai act, 
or the omission of an officiai duty; otherwise the exception would be 
meaningless which the section expressly mentions; and the non-deliv- 
eryof property to the pgrsbn entitled to it is a strictiy analogous act, and 
equally the omission of an officiai duty, within the meaning of the sec- 
tion. The authorities are oyerwhelming to the effect that whatever is 
an attempt to perform an ofiicial duty in the exécution of process is an 
officiai act. Laminon y. Feuder, 111 Ù. S. 17, 4 Sup. Ct. Eep. 286, and 
cases there cited; in addition to which see Staighi v. Gee, 2 Starkie, 448; 
Wdler V. ToJce, 9 East, 364; Morgan v. Palmer, 2 Barn. & C. 729. The 
fects alleged in the complaint are certainly consistent with the theory 
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that wËén he delivered thé property to Bourgeois the défendant acted 
tinder a mistake, supposing him to be the représentative of the plaintiff. 
If this ia the case to be tried, the answer sets up a good défense. The 
demurrer is overruled. 



Gbommes et ci. v. Seeberser, Collecter.^ 
(Circuit Court, N. D. IlUnoia. July 18, 1889.) 

OnsTOMS DûTiBS— Clasbipioatiqn— Pbopribtart Mbdioinbs. 

Arp's Fepsin Bitters, which are prepared under the direction of a Bwom chemist, 
and protected by a trade-mark, .ai)d are used, not as a Ijeverage, but as a tonio, 
mixed with water or wine, in case of certain diseases, their ohief médical i ngredient 
being pepsin prepared chémically from the stomachs of animais, are dutiable as 
"proprietary préparations, "undçr clause 99 of Heyl's Arrangement of the Customa 
Act of March S, 1888, and not as "bitters oontainiug spirita," under clause 818 of 
said Arrangement. 

At Law. 

Shuman & Defrees, for plaintifFs. 

W. G. Ewing, U. S. Dist. Atty., and 0. H. Harrîs, Asst. U. S. Atty., 
for défendant. 

Blodgett, J. Plaintiffs importèd a quantity of bitters, known to the 
trade as "Arp's Pepsin Bitters," ùpônwhich the collector assessed a duty 
at the rate of two dollars per ptobf gallon, under clause 313 of Heyl's 
Arrangement of the Customs Act 6f March 3, 1883, which reads: "Cor- 
dials, liquors, arrack, absinthe, kirschwasser, ratafia, and other similar 
spirituous beverages or bitters coritaining spirits, and not specially enu- 
merated or provided for in this act, $2 per proof gallon." Plaintiifs 
paid the duty upon thèse goods under protest, and appealed to the seo- 
retary of the treasury, by whom the action of the collector was afHrmed, 
àhd in apt time brought this suit to recover the excess of duty imposed. 
Plaintiffs contend by their protest that the goods in question are a "pro- 
prietary article," within the meariing of dausé 99 of Heyl's Arrangement 
<)f the Customs Law of March 3, 1883, which reads: "Proprietary prép- 
arations, to-wit, ail cosmetics, pills, powders, troches, or lozenges, sirups^ 
cordials, bitters, anodynes, tonics, plasters, liniments, salves, ointments, 
pastes, drops, waters, essences, spirits, oils, or préparations, or composi- 
tions recommended to the public as proprietary articles, or prepared ac- 
cording to some private formula, as remédies or spécifies for any disease 
or diseases or affections whatever, affecting the human or animal body," 
etc. The proof shows that the goods in question are prepared under the 
direction and supervision of a sworn chemist; that they are protected by 
a trade-mark; that they are recommended for use as a tonic; that their 
chief médical ingrédient is pepsin, prepared chémically from the stom- 

'Reported by Louis Boisot, Jr., of the Chicago bar. 
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achs of animais; and that they are spècially bénéficiai in cases of dys- 
pepsia, diarrhea, and ail stomach difficulties arisJng from indigestion; 
that they are not soM alone as a drink or beverage, but are taken as a 
tonic medicine niixed with water, and somètimes with wine or spirits. 
I am therefore of opinion that thèse bitters come within the description 
of a proprietary préparation, and should hâve been admitted at a duty of 
50 per cent, ad valorem nnder clause 99, as insisted by plaintiffs. I do 
not intend to be understood as holding that ail goods protected by a 
trade-mark come, for that reason alone, within the description of "pro- 
prietary préparations," but only that thèse goods, by reason of the care 
bestowed upon their préparation, the directions for their use, and the 
spécial use for whieh they are intended, are brought within the fair com- 
mercial meaning of those words. 



United States v. Leigh et al. 
(Circuit Court, D. Massachusetts. January 9, 1890.) 

CusTOMS BuTiES — Classipication — Cabd Clothing. 

Card cloth|ing whiçl! is attached by means of rivets to iron flats, for the purpose 
of being attached to machines for carding cotton, does not come within the provis- 
ions of tariff aot of 1883, (23 St. U. S. 511. Schedule BT,) relatlng to the duty on oard, 
clothing, but is assessable under 23 St U. S. 501, Schedulç C, relating tô the diity 
upon manufactures conïposéd whoUy or in part of iron, steel, etc. 

At Law. Actions to reoover customs duties upon importation of 
card clothing. 

Tkmnas H. Talbot, Asst. U. S. Atty. 
Joseph H, Robiiison, fot défendants. 

CoLT, J. The importation in thèse suits consisted of card clothing 
attached by means of rivets to "iron flats," which are pièces of meta, 
about 41 inehes long, with a rib cast on their back, showing in section 
a shape like this: J_. Thèse iron flats, when covered with card clothing, 
are attached to machines for carding cotton, but not necessarily to any 
particular caxding machine which may be imported with them. Wbfen 
imported, the card clothing was riveted to th aviron flats, but it was de- 
scribed in the invoices as "tops," which is another name for card cloth- 
ing. It was separately boùght in the foreign market, and was separately 
valued in the invoices as "tops," and iti was packed by itself in cases 
separately marked and numbered. Upon this article the collector as- 
sessed a duty of 45 per centum ad valorem, under Schedule C of the act 
of March 3, 1883, (22 St. 501,) as a manufacture composed whoUy or in 
part of iron, sted, etc. The importer contends that the duty should 
hâve been assessed under Schedule N of the same act, (22 8t 511,) 
which provides as foUows: "Card clothing, twenty-five cents per square 
foot; when manufactured from tempered steel wire,forty-five cents per 
square foot." 

v.4lF.no.l — 8 



-r^ftiè'dîfBCiilty wîth the' défendants' position is this: that the article 
itti^jôrteS was not card dothing» but it was pièces of card dothing fifmly 
seciïredto iron flats by means of rivets; in other words, itwas card doth- 
ing made or manufactored into sometMng else, of which card dothing 
fornked onè of the déments. The treasury décisions cited by the défend- 
ants do no'tj ît seems tO' me, apply to this case. They would be more 
applicable if'the card'clothing had beenseparated, when imported, from 
the flats-j but, it havinè been firmly ûnited to the flats in the manner 
descrîbèdyit is no longer the card dothing of commerce, but it bas b&- 
COme a'faéw article of manufacture. It eeems tomethatthis case cornes 
withîn 'the xëcônt décision of this coUrt in BirtvM v. SdtonstaU, 39 Fed. 
Rep;-38â,^uid the feuthorities there dted, and I do tiot think it neces- 
sary to again go over the same ground. Let judgment be entered for the- 
plaintiSs for amount claimed. Judgment for plaintifis. 



HiKAM ÏIoLT Co. V. Wadswoeth et al. 
; i, I ,|[<7treirft €<wét, J?'. l>.\N^ew ForJt December 80, 1889.) 

Wnere liay-kaivës o^ya,,been ad^ertised and sold for yeara as iLightoIng Hay- 

'Knives," and the word "liRhtning" has béen registered as a trade-mark by tha 

manufacturers of thèse knives, they may enjoin the sale of "Llghtning pattem 

lu Sayi-Ksivesir. the Word "^Ughtmng" mot being merely descriptive of the qukllty or 

charaotoristics of thé knives. 

2. Bame. 

Letters patent No. 118,400, isBued to Qaorge F. "Weyniouth March 7, 1871, havîng 
ezpired, tne owners of such patent hâve no exoluaive right to use the words "Way- 
moutb's Patent" as a trade-mark, becauseit was the descriptive uame by which tna 
hay-knives became known to the publie. 
. ■ .. r,^ ;_,, ,.,'■■,,", i-'., ■■■•. '■': ■ ' . ■ . ;; . ' : 

, In.Equity. ''■■ ■■.;i\- 

Cftarfesiîf» £)r«w, for complainant. 
XérenoiPoîffie, for défendant. 

WALLAïas, iF. ' 'The façtS'în this case, as appears by the agreed ëtate- 
ment^i'f ^^fï)ârtie8, areBs:fdlows: Hirato Holt, of Fafmîilgton, in the 
stateofi Maine, began thë' ïùànUfadiûré of hay-knives in the éàrly part 
of the ydar 1871, under tietftain; lètterë jjâtent of the United States granted 
to George*ÎFili\¥.eymotithi Of Dresdéii, Me., dated Mârch 7,1871, and 
numbéred'<112'j4ïl0; the said Hiram Holt being the ownerof said letters 
patent.' ^Soàïèil/iïae in the ïiibnth of May, 1872, after he had beconièthe 
owner of '«iid ipateôt, and began said businiess, Hiram Holt deviàett, as' 
à Êiam'e tïi bè'applied^to hay-knivés ïnaUUfactUred by him under the said 
lettàB pâteit, the Word ^' llghtning," aud lie began to use it in his éaid' 
businesSOn the 21st day of May, 1872. In May, 1879, he assbciàted: 
himself WithiJtdiaW. Holt, as a co-pai*ttter, and thereàfter transacted the- 
same business under the style of "Hiram Holt & Co.," until the'9th dày 
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pf Aprîlj, J8|87vwheix the gaid firm.,sOld.:their badirtess, and'assîgned thâ 
said Ietter§pi|tent,an<i the e^çlusive/right to use thé8aidword"lightnihg,": 
as applied to hay-knives, as far as the said firm had the right to assign 
it, to the çomplainant,:»;.corporati<Ji) of the state of. Maine. The said 
name "lightning" was and has beeuttsed continuôusly from the 21st day 
of May, 1872, by tte said Hirapa Holt,; the said Hiram Holt & Co. , and 
the complainant down to the présent time, their prafctice being, down to 
tbe time of the expiration of said letters patent, bn March 7, 1888, to 
print in bronze letters, on a narrpw strip of dark-colored, glazed paper, 
which was attachied to each of said hay-knives, the word "lightning," in 
connection with other words, via., "Lightning Hay-Knife, inanufactured 
by Hiram Holt, [or Hiram Holt & Co., or Hiram Holt Company,] East 
Wiltcin, Franklin county, Maine. Weymoath's Patent," — and after the 
expiration of sâid patent, on the 7thof March, 1888, it was the practiee 
of the complainant to use the word "lightning" in connection with said 
other words, and in liiesame manner, except that ; after "Weymouth'à 
Patent" there was added the following: "March 7, 1871. Reissùed, 
April;2P,il886;" and ithas also been their practiee to stencil the words 
"One Dpzen Splid Cast-Steel Lightning Hay-Knives. Weymoath's Pat- 
ent"-^pn boxes cpntaiping numbers pf said hay-knives. Hay-knives 
manùfactijired by the complainant and its predecessors in the same busi- 
ness, and bearing the same name, ineluding the words " Weyraouth!a 
Patent,"are w.ell known to the trade ; and said goods and name, includitig 
the wprds "Weymouth's Patent," are well known to the trade; and said 
gppds.and name, ineluding the words "Weyniputb'a Patent," hâve been 
extensively advertised from the year 1872 to the présent time by. the 
complainant, and thç former owners of said business and patent; and 
they bave also exported tp Great Britain and Canada, and sold there, 
from the year 1872 continuously to the présent time, said goods, aU 
bearing said label, in the manner above described. On the 24th day of 
June, 1882, the said firm applied for the registration of the said word 
"lightning" as a trade-mark in the United States patent ofiBce, and de- 
posited therein a statement and written déclaration, made under oath, 
of Hiram Holt, a member of said firm, and the same was duly registered 
in the patent-office on the Ist day of August, ISSâ/'and a certificate, 
numbered 9,583, was issued thereon. Said certificate was subsequently 
assigned to the complainant, and the assignmeht (ioly recorded in the 
patent-office of the United States. The défendants, prier to the time,.pf 
the filing of the bill pf complaint in this cause, and subséquent to. the 
9th day of April, 1887, and subséquent to the ass^nment of said certifi- 
cate of registration to the complainant, painted on certain hay-knives 
made by thèm, said kniveS being similar to those made by the complain- 
ant and their predecessors under the said WeymoUth patent, words a8 
foUows: "Lightning Pàttém Hay-Knife, Solid Ca?tTSteel;" such kniyes, 
bearing said words, were advertised for sale by the défendants at the 
times aforesaid, andseveralof them were sold, «il, fpt use withînithe 
United States. The "Lightning" hay-knife was uRore rapid in its opér- 
ations than any former knife. The particular piattetn of knife manu- 
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factùred by the complainant was, aftèr the adoption of saîd name and îts 
application to said knife, extensively known to the trade aa thé "Light- 
ning Hay'iKnife." 

Upon thèse facts, it should be held that the complainants hâve a valid 
trade-mark in the word"Lightning,''as applied to hay-knives similar to 
those tô'whieh they hâve applied it; 'that the trade-mark is valid, both 
at common law aiid by the act of congress of March 3, 1881; that the 
Word is not merely descriptive of thé qiiality or characteristics of the 
article to which it bas been applied; and that they shoùld bave a decree 
for an injunction to restrain the défendants from viblating their trade- 
inark in the word, and for an accounting. ' 

It is also held that the complainantâ bave no exclusive right to use 
the words "Weymouth's Patent" as a trade-mark, because they are the 
name which was gîven tO such hay-knives when they werè first made and 
sold, and the name by which they bave become recognized and dealt in 
by tbe public; and that after the patent expired ail persons had the right 
to deal in the article by that name, and also to print the name upon the 
article. Thèse conclusions are but the application of familiar law to tbe 
facts of the case, andit would be quite superfluous to indulge in any 
extènded discussion of the authorities. ' If the case of Manufacturing Co. 
VtMarwtfacturing Go., 32 Fed. Rep. 99; Contains any opinion opposed to 
thé view thàt the défendants bave the right to print the words "Wey- 
mouth's Patent" upon hay-knives sold by them similar to the patented 
article,! itis not acceded to, and is antagonistic to the cases of Fairbanka 
v. Jaoobué, 14 Blatchf. 337, and Baitery Qo. v. Electrie Co., 23 Fed. Rep. 
276. The complainants hâve done nothing to préjudice their right to 
protection by printing ou their hay-knives, after the patent expired, the 
words "Weymouth's Patent, granted March 7, 1871, reissued April 20, 
1886," there being no évidence that the patent was not reissued as stated, 
as this représentation could not mislead the public. 



WicKwipB et al. V. Wieb Fabric Co. 

(Cirouit Court, N.D. New Tork. December 24,1889.) 

Patents' foh Intention— Cottstbuotiok 6y Claim. 

Letters patent No. 804,154, isBued August 26, 1884, to Wiokwire and another, ara 
for the process of " applying a liquid solution or oompound " to the roUers over whicli 
Wife doth was passed, for the purposé of drylng the paint on thè cloth, and pre- 
• yeriting! îts adhésion to the rollers. The spécifications stated that "any liquid so- 
lutiott or oompound which wiU adhère to the rollers, and at the same time repel 
pàiht, " wduid do, but that a solution of soap In wa;ter was f ouhd préférable. Seld, 
: that thepatent was: for the lise of some other solution than merë wator, as that use 
of watfir was well-lçnown, apd the use pf water for drying the paint, and prevent- 
ing ItS adhésion to the rbllers, was no inïringement. 

; ; In Equity . Bill for infringement of letters patent. 
R. H. £>ueî?, for complainants. 
jffote, Cowen. <fciiBMcÀ%, for défendant. 
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Wallace, J. The process of this patent (No. 304,154, granted to 
"Wickwire and another, August 26, 1884) relates to improvements in thé 
manufacture of painted wire cloth. The spécification states that for- 
merly, in order to dry the paint upon the cloth quickly, it was custoniary 
to pass it over roUers in a heating chamber, thus drying the paint dur- 
ing the passage of the cloth; but this was disadvantageous, because the 
paint, before drying, was apt to be taken up by the roUers, thus leaving 
the cloth imperfectly painted. The improvement in the art of painting 
the cloth, which is termed a "process," and is the subject of the patent, 
consists in "applying a liquid solution or compound" to the rollers. 
The means for applying it are thèse: 

"Below each relier is hung, or otherwise supported, a trough contaiiiing 
this liquid solution or compound, Into which the roller dips while rotating» 
thus coating it with the solution or compound." 

The spécification states that "any liquid solution or compound which 
will adhère to the rollers, and at the same time repel paint," will answer, 
but a solution of soap in water has been found préférable. The claim is 
as foUows: ' 

"In the manufacture of painted wire cloth, the process herein desctibed for 
preventing. the paint with which the cloth has been treated from adhering to 
the carrying-roll, consisting in applying to such roUs a paint-repelllng com- 
pound, as set forth. " 

The défendant employs métal rollers, through which a stream of wa- 
ter is passed to chilJ their surfaces and harden the constituents of the 
paint, so as to prevent adhésion; and at times the water of condensation 
arising from the atmosphère of the room settles upon thèse rollers sufiî- 
ciently to assist in preventing the adhésion of the paint. The question 
in the case is whether this method of treating the painted wire cloth- is 
an infririgement of the patent. The patentées were not the first to em- 
ploy similar mechanical means for a cognate use. The English patent 
of 1879 to Ritchie describes a method for coating or impregnating felt 
with résinons material, in which, after the felt has been coated by pass- 
ing it between rollers, it passes to cooling cylinders, which are moistened 
by rptating in water troughs, to prevent the felt, while passing over them, 
from adhering. Thus, in that patent as weli as the patent in suit, a 
sheet of material coated with resinoid matter is made to pass over a séries 
of rollers, and is prevented from adhering thereto by having the surfaces 
of the rollers moistened through their rotation in troughs. The United 
States patent of 1880 to Metzler describes an apparatus for applying glu e 
or size to muslin in roUs, for making window curtains, etc., in which 
the fabric, after passing a sizing roller, passes to drying drums, having 
a stream of cold water flowing through them, or having cold water ap- 
plied to their surfaces, to prevent the size from adhering. Water acts 
as a paint repellant in ail thèse instances, by intervening a thin film of 
non-adhesive material between the rollers and the paint, or the résinons 
or glutinous coating, of the fabric. Consequently, it would not be in- 
vention to apply water by the same mechanical means, to prevent the 
paint of wire-cloth from adhering to the rollers which had been used to 



«■p^lyrit, Jfor prèî^flûting'the Tesinpus boating of felt, or thefsiëâtig'éfmns- 
'lih,ifr(Mai adhering. It foUows thati, uttless the process ofithé pàteiit ifi- 
volvesëomething more than tbe use^bf simple water to moisteri thd roU- 
«rs.andrprevent the adhesioii of thepaint, it is desiitute of patentable 
novelty* The process consists, according to the language of the claim, 
in applying "a paint-repelling compbund" to' the rollers. Thîs hardly 
describes water, and neither thatterm nor the term "liquid solution" is 
an apt term' to describe it. If the patentées had contemplated the use of 
simple water, there is no reason why they should not havô sàid sô; and, 
if they hfld, it is not improbable thatthey would nôt havé obtained a 
patent. The claim must be construed as specifying the application of 
some other compound or solution thân water to the rollers. Upon this 
xjonfetriKJtibn of the patent, the défendant does not iilfriïige. The proofs 
show that for a short time thë deféhdànt employed in its factory the ap- 
parâtuà and process of the patéit, using oil or water, with other liquids, 
upon B: dîhgle roUer, as a pain t-repelling compound. Thé infringement 
iwas'vfery inconsiderable, and waswithout any profit to the défendant, 
or substantial injury to the com plainant, and is not of sufScient conse- 
quepce to be the basis of ivjdeoree foran accounting or an injunction. 
ItauflBces, however, to lead to a diâmiësal of the billj without costs. 



Sxeam-Gauge & Lanteen Co. ^ al. v. Kehnedy et al. 

{Circuit Court, N. D. Netv York, December 28, 1S89.) 

1» PATBNTBroB Inventions— Anticipations— liANTEENs. 

Claim 1, of patent No. 244,944 to Josepla B. Stetson, dated July 36, 1881, for assem- 
bléd devloes ftdapted to "tubular lanterné, " for detacbing tbe glass globe of a lan- 
tern ftom theframe, wlth those whereby tke globe is raised and lowered integraUy 
tfith the deflecting plate an^ perfora,ted .plate, and steadied laterally, bas a verti- 
cally àdjustable deflecting ^làte above tbé çlobe, carrying a spring attaohed to it, 
adapted to bold or release the globe; Connecting rods, whiobextend from the de- 
flecting plate tp the perforated plate beneath the globe, and ualte them rigidly, for 
the purpose ot holding the twô plates and the globe IntegraUy together when tha 
globe is raised from the lamp ; and guides, whiob are rigidly attached to the perfo- 
rated plate, and embrace the sides Qf, the frame, for the ptirpose of steadying the 
f' liâtes ànd globe when raised and low^ed. Irwin's patent, dated May 23, 1871, al- 
ows theglobe to be detached by a spring attached to the deflecting' plate, but not to 
be raisedabove the lamp, and. whep ^^tacthed, the plates bsoome separated. Ford's 
patent, datéd July 25, 1871, allows thé gjôbè to be raised integraUy with the plates 
aboVe the lamp, by means of rigidly attached Connecting rods, biitthé globe cannot 
be removed from the frame. Betts' patent, dated August 26, 1879, bas similar 
gaîdea far i latéral support Colony's patent, dated February 12, 1878, allows the 
'- globe to be,iraised integraUy with the plates; by wirescarried by the perforated plate 
and hooktng into the deflectiijg plate; aiid, by unhookingthe wires, tbe globe oau 
bé removed rrom the frame, buithetwo' plates beoome detached from eaoh other. 
Seld, that the olaim of Stetson was' not anticipated byaayof thèse patents, and 
thât the improvéments involved invention, i , 

8. Sam(b.' 

nThe second claim of Stetson^s p&tetit faàs ail tbe parts of tïie ârst, exceptthat 
there is no spring in the deflecting plate to release the globe.' Held, that it was an- 
ticipated by the Fûrd and Betts patents. . 

8.' SAMB— IjIFBIÏfél^lriiNT. - 

Defendanfa lanteirn dlfEers from; that of Btetson's flrst claim ohly in that the 
. vertical rods çonnecting the two plates are made in two parts, so that they can be 
' disco'nhectéd Bt a fioiutmidwaybetweëh the tWo plates. HeZa au infringement. 



STEAM-GÀDgÉ & LANTEBN 00. V. KEiUSSDY. H 

In Equity* 

E. S. Jenney, for complaînants. 

George H. Lothrop and Welh W. Leggett, for défendants. 

Wallace, J. This suit is brought upon letters patent granted to Jo- 
seph B. Stetson, assignor, No. 244,944, dated July 26, 1881, for a lan- 
tern. The complaînants, as owners of this patent, allège that the de- 
fendants infringe it by the sale of lanterns manufactured by the Buhl 
Stamping Company, of Détroit. The only claims in controversy are the 
first and second. Thèse claims are as foUows: 

"(1) In a lantern having a. globe-supporting frame, the vertically adjusta- 
ble pl^te, C, carrying a spring, E, adapted to hold or release the globe, as de- 
sired, in combination with the globe, the perforated plate on which it rests, 
the Connecting rods, F F, serving to unîte tlie top and bottom plates, and 
SuitabJe guides adapted to give latéral support to the lower part of the globe, 
Bubstantially as set fortb. (2) The tubular frame, D D', and the globe, 6^ 
in comblnaÛon with the plates, p, the Connecting rods, F, and the guides,, 
H, wbereby said globe is raised and lowered by a suitable lever, and gui^ed pr 
atçadiéd iaterally in its movements, for the purpose set forth." 

The défendants inèist that the two claims in controversy are invalîd, 
for wantof patentable no velty; and, also, that, if the claims are giveû 
the liinited interprétation they should reçoive, in view of the priot state 
oftheàrt, they are not infringed by the lantern sold by them. Thèse 
claimS wère considered by Judge Nelson in a suit in the circuit court 
for the district of Mairaachusetts, {Lantern Co. v. Rogers, 29 Fed. Rep. 
463,) and their novelty was sustained. Several prior patents, Which 
were ûOt commented upon in the opinion in that case, and appàrenÛy 
were not before the court, havèbeen introduced by thé défendants, and 
are reliedfnpon by them as important. Among thèse are the patent to 
Shannon of September 23, 1856, and the patent to Balch of August 29,' 
1871. In view of thèse patents, and of some others, which were not 
bçfore the cbûrt in thé former case, it bas seemed nece^sary to considei- the 
questions presented by the défense de novo. The improvements whim are 
the snbject of the patent are more especially adapted to the class of lanterna 
which are commonly known as "tubular lanterns." Such lalnterns hâve a 
Mme, consisting of tubular supports, extending upwards, trom the base 
of the lantern, on opposite sides of the globe, and across the top of thé 
globe; and the globe rests upon a perforated plate, through which air is 
admitted into the globe, and is^held in place by pressure downwaïdiipon 
its top of ia spring clasp or an annular holder attached to a defleeting plate; 
The defleeting plate is attaehéd, either rjgidly or so as to be vertically 
adjustable, to the tubular frame. 0ne form of such lanterns is shown- 
in the patent to Irwin of May 23*1871, and another in the patent ta 
Ford of July 25, 1871. In lanterns iikelrwin's, the globe is removed by 
actuatiiigthe spring clasp attached to the defleeting plate, and, when thus 
removed,' ils detached fromjthe perforated plate as well as the deflôetJ 
ing plate; and in those like Ford's the defleeting plate and perforated 
plate' ara rigidly connècted with the globe, and the globe can be raised 
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abox'e the lamp by raising the deflecting plate. In the Irwîn class the 
globe can be removed from the frame of the lantern, but pnly by detach- 
ing the several paTts,^ and it cannot be lifted above the lamp; and in the 
Pord class it cannot be removed from the frame, but can be lifted, with 
the other parts, integrally above the lamp, and lowered again. It is dé- 
sirable to unité in the same lantern devices which will permit the globe 
to be removed, aiid alsb to be raised and lowered integrally with the per- 
forated plate, withoùt being removed from the frame. A globe that can 
be removed can be more convenieiitly cleaned, and can be readily re- 
placed'whèh brôken, while one that can be raised ànd lowered admits 
of the more convenient lighting and trimming of the lamp; and when 
thé globe, lÎÉïémovedjUnless the perforated plate remains attached to the 
deilectiAg plate, it is liable to fall away from the lamp, and bas to be re- 
placô.(ï'j|'itgèts injured or lost, as, may sometimes happen. It is also 
désirable, that when the globe of the lantern is raised and lowered the 
^eflecting plate be maintained in anchi a relation of pamllelism to the 
sides of the frame that when lowered it will résume itâ normal position 
with'ftcCuTftey^ beeause otherwise the ûiouth of thé lansp is liable to be- 
come injured in returning the perforated plate to its «eàt. The lantern 
of the.çomplainants' patent unités thèse devices. This bas been effected 
by chaijges in détails of construction in the deviceg fpund in one or the 
ptherpftljelanternsof Ford and Irw;in);and by addiug sorae further de- 
vices. The spécification sla.te8 that the new parts added "are designated 
by hçavy bjack Unes in the geyeraj figures." Thèse Unes show Connect- 
ing, rods ,^hich hold the deflecting plate, and either the perforated plate 
pr, the globe, in a, rigid connection with it, and guides which are rigidly 
attaplied to the perforated plate, and embrace the tubular sides of the 
lantern frame. The patentée say s, in the spécification: 

. "I extend wires, F F, ot other suitable- connections, down from the disk, Cv 
(tlie deflecting plate, ) to the lower part p|f. the globe, G, which they encircle, 
as indicated in Eig. ^; or I unité thèse wires, as shown in Pig. 1, to latéral 
extensions or vyings, P, of the perforated plate, P. so that said plate shall 
triove, witii ihe globe, up and down. lalso provide latéral guides, H h, to 
give a steady movenient, and to hold thé globe flrmly when in position for 
use. Such guides are preferably of wirè,secured to the perforated plate or 
toits wing8,P, and passingaround the air-tube, D. * * * It is obvions 
that vertical rods passing through wing?, P, would form suitable guides, or 
that projectiiig wires mightenter groovesin the inner faces of the tubes, D;D, 
ifor this purpbse. " 

; The firstclaim is for a lantern which, besides the globe and the sup-. 
porting frante, bas (1) the vertically àdjustable deflecting plate, carry- 
ing a spring attached to it, adapted tô hold orrelease the globe; (2) Con- 
necting rods which extend from the deflecting plate to the perforated 
plate, and utiite them rigidly; and, (3)guides which are rigidly attached 
to the perforated plate, arid embrace the sides of the frame, or move in 
grooves in the sides, or consist of loaps on the sides, to receive the Con- 
necting rods. The office of the Connecting rods is to hold the globe, 
the deflecting plate, and the perforated plate integrally together when 
the globe is, j'ftised from the lamp. The office of the guides is to steady 
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thèse parts laterally in their upward and downward movements. This 
claim is for the assembled devices which Contribute to the detachability 
of the globe from the lantern frame with those whereby it is raised and 
lowered integrally with the deflecting plate and perforated plate, and 
steadied laterally. The lantern of the second claim isa tubular lantern, 
having the same Connecting rods, guides which embrace the tubular 
sides, and the vertîcally adjustable deflecting plate, but having no spring 
in the deflecting plate to release the globe. This claim is for a combi- 
nation ùf those devices, only, whereby the globe is raised and lowered in- 
tegrally with the deflecting plate and thé perforated plate, and steadied 
laterally during the opération. The first claim is not anticipated by 
any of the prior patents, and, with some hésitation, the conclusion is 
reached thsit the improvements included in it involved invention, arid 
were something more thàn the aggregation together of old devices, and 
their adaptation to éach other, by the ordinary skill ôf the mechanic. 

An examination of the patents of Irwin and Ford show that trha> 
Stetson.really did was to assemble tôgëther the devices found in oné or 
the ôth^r of thèse lantems, add the guides, and reorgànize the parts s6 
that they would efficiently reinfo rçç each other in their new association. 
The réâl question in the case is whether this was such an obvions thin^ 
to do thàt it was not invention ^ Stetson was not the first to perceive 
the advàntages which wôuld ensue by embodying the rémovable globô 
of Irwiiïand the adjustable globe of Ford in a lantern of the same gert- 
eral type. This appears by the patent to Golony of Pebruary 12, l87S'; 
and the lantern of this patent is the nearest advance to that of Stetsôi^ 
sho^vn by any of the prior patents in the record. That lantern bas à 
verticàlly adjustable deflecting plate, and wirescarried by the perforàfèd 
plate, which measurably perform the work of the spring and the coh^ 
néctirig rods of Stetsbn. Thèse wires ex tend, one on eàch side bf thb 
globe, to a d'çpenditig ring àttached to the deflecting plate, and tHëi)* 
ends hook over the ring so that the perforated plate, the globe, and tlife 
deflecting plate Can be raised and lowered integrally, and by unhooking 
the wit-gs thé globe can be removed from the frame. In this lantern', 
howevér, when the globe is remoyed, the deflecting plate and the per- 
forated plate are detached from each other. The wires are not rods rig- 
idly connected with the two plates. There are no guides jn this làtt- 
tern; ahid it iç probably incorrect to treat the wires extending from thje 
perfotated plate as springs. More accurately, they are hooks; and thëy 
perforrp no other function than those pérformed by the hooks shown ih 
the lantern of the patent to Balcli 6f August 29, 1871. Pradtically, 
the lantern of Colony is but a slîght improvement upon the lantern of 
Balch, although in the lantern of Balch the globe cannot bê remévëd 
from the frame except integrally with the perforated plate. No oné, ih 
comparing this lantern with the lantern of Stetson would doubt'forà 
moment that thé latter is a niore efficient and convenient one, and that 
there are essential difierences in the organization of the parts that are 
common to both. ' 
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j : ,Turning now to the, severali éléments of ^he elaim,ît açpears that, while 
^opîQ pf ^thpm are old,,some of them.are not shown sepârately in any of 
;the prior patents, , The vertically aî^justable plate, but differing some- 
whatjpi, détails of construction, was old, as is shown hy the patent to 
Forç^, the. patent to Balch,; and the; partent to Colony; but none of thèse 
patept? f^how such a plfite carrying a spring adaptçd tphold or release 
the,d9be of Ihe lantern, pnless thewire hooks of Colony are treated as 
springs,. and, if they are springs, they are carried by the p^erforated plate 
instçad of the deflecting plate, ^he connçcting rods serving to unité the 
deflecting pjate and thç perfqrated plate in the lantern of the patent are 
ahow^^jinthç. patent tOfJFprd; and,,^l;though, instead, of being connected 
.withitJ^p.de^ecting plate, they are cq^iiected witha depehàing ring, this, 
;prpb%^)J|y, is an immaterial différence, ; The guides adftpteti to give lat- 
éral sj^ppçjrt ;^c> the lower part of the,.globe are shown in the patent to 
Bett^.pj^.jliig^st 26, [1879; but theyydo not support jt t^ïough their at- 
taçjïnaeii^ to,]the perforated pla.te. JâQiély bringing.together in one struc- 
.tnr!Ç,^ij%two ôld lanterna of Irwîn and,,Pprd cquld not support a patent; 
iapd^jçip9nifii:stinipressipn» it would.ppt sçem to rise toihe, dîgnity of in- 
yéntif^i^ijtp.ptit .the spri£tg.|Of Irwin ihtp,t^e verticaily adji^sta-ble deiflecting 
plate 9iÇ,|'oî;|d,, and .add%e guides.; ; "i*;^ the changea made in the deflect- 
ing pl^f»,ftf Ford, aîthpJiigh they seiepi sinJple enpugh.now, gaVe it a new 
.funotifl^j.as a detaçshabie globp-holder,;F,hiçh ispf prime practicai value, 
and Jîffiîl thç|se that Cplony'was nnf^ple .to make. T?hi^ most persuasive 
evïdpnç^ titîp,t th^ese çljajiges inyolvp4^Pinething mpreitlî^prthe mère noç- 
',çb|^t}j0a],^dfiptation ofih© parts to perform their neW w;prk,ia;fpûnd in 
the.exjtrdi^siphistpry pf thp,.inyentiçn.! , Une of the comj^^^na'iia was the 
«1iYnJéT',^ftiie;p{^tents,tp Xrwjn, Jord, Balch, and Golpjijy, 4"^/**"^ exten- 
.^iyiçly. j^ngflged în the mannfacturé pf, l^terns, when S^etspn's patent was 
b^pngntj ,^Q ^|ie attentipn of ita officpr^ ,,They iminéjdiately obtaihed the 
.cqntrc^pftl^p patent, oomraenced m'aking the lante|rf,,8nd, introduced it 
..lath^itridç. The Stet^on |antern irqipejdiatçly co^nff^i^^d '^^l^.^Q the 
.t^ai;ie,ii9Jad spon plniost whplly supçrëçd^d, the salç pi t^p old fprrns of 
ian]tern|3,, , . .Tlje. record shqws that oti^çc ,inanufactureJ3s pought , tp'appro- 
,priates;1thp,,ifJQpro,véinents,fand wçrp w/lI,T,ng to pay the .pripe pf litiga.tion 
fpr' ti,é.pp.v41^e of usingjthein; ,an4itbe real défendants in this case, tie 
Iiianfliffjct;^era;ôfth,è lantern spld by ij^ç dpjEgnd^t^y^^ijstead pf ?it.t;empt- 
ingjtojînjpi'Bi^e» by some nm deparinrej on therlanterns-ôjf; |pwin ;and 
.^f^fi^è pa);enia for whicb ha,vç,,e3;pired, hâve açiopt^d Stçtsop's ini- 
jprpy^iflî^r(ts, ;The la)ïterôs ,ftddVby, ;t^ ,4?.^énda^^ 
lfinte;rn jpf jthe first claim^ofthe patf>È(|i,, jçxgept .tliai th,e epnnecting rpds 
'wl]iicJt^,fliji1iejthe,deflecti,ng plate fo;J^^(perfpratè,d plp.te,afe made in tw» 
jBfpaA^'jîirlfi, sp ,that theyiC^n bed^çcpnnected a't a; point aliput nijÂ- 
jWay,^)BJ;yeen j^Jie, two pl3.t^-, .They j^n^te the twp plates,, howe.yfir, in a 
.rigjdjppnflipqljto^ywh^n, t|ie gjp'^p ia flpt. j-èmoved fEpjn, the framp.; , . ^ , ^ , , 
], ,;')riy^,^at)tpfn;Of ;tiie,,se,cpp,"4 fi^^W 'Ç^WPt ^^ es^ff^tially disùngujsbed 
Jromijiê4aaterç][,pfjtjie^,yQr4/pa^^ 

usefûl, was not invention. Their office and function Jfij;t,hp;Sapjg.aç in 
that of the lantern of the patent to Betta. It is doubtful whethier they 
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contribute anything tpthô lifting devices of thè lantërn which îs bot 
equally well accomplished by thelpops in the lanterïis of Coloriy, Foïd,' 
and Bâlch, which Control the vertical movement of Ihe deflecting plate 
in those lanterns. • 

The patent to Shannon, and the other patents relied upon by the de- 
fendants which were not in the case before Judge Nelson, bave not been 
specifically referred to,with the exception of the patent to Balch, beciause 
they do not seem to be of any value in considering the questions/which 
hâve been diseussed. : Upon filing a proper disclaimerof the second clfiim, 
a decree may be entered by the compiainant, without costs, for an in-t 
• junçtion and an accounting. , i 



SuM Vapob Steebt-Light Co. V. Western Steeet-Light Co. 
{CireuU Court, N. D. Imoa, E. D. January 8, 1890.) 

L PatBNTS *0B iNTBNTlONfr^lKI'MNOBMBNT— MeTHOD FpB SUPPLTINO STRtBT-XiAIfFa 
WITH OlL. 

The flrat claim of letters patent No. 322,856, issued December 23, 1879, to iHenry, 
S. Belden, lor a method bf supplying streeUamps with oil, oonsisting In proviâiictg the 
Ismps wlth removable réservoirs of a nuiBbergreater than the larops, and proviâiàig a' 
cpnve^ance for transporting fiUed réservoirs, and substituting them for tbe emptied 
oûës, 18 not' infringed by a device for transporting filled réservoirs, and substitut- 
ing tbem for the emptled ones, whicb does not use tbe oase or rack for eOn^ejiing 
the réservoirs described 1q the Beldeu patent. 
2, Same— On. Rbservoib. , 

The Second olalm of letters patent No. 286,311, Issued Ootober 9, 1888, to AlTreâ 
,, Ij..Mt^l{,!foran oil réservoir having its bottom set intoforto aflang;e tafitover 
and upon a suitable tank adapted for permanent connection to the service pipe pf a, 
Iaiiip,savd bottom having &n openlng^ provided vrith a screw-cap, and airana feéd 
pipçs connected thereto, is not infringed by a deviœ which does uot combiné a 
screw-cap with the feed and air pipes, and which does not use a second pipe as a. 
feëd-pipé, the patent being llmited to the entire combination, noue of its éléments' 
being aew. 

In Éqm'ty. . , 

Çîiarks ^.JMïMer, for compiainant. 

Henderson, Hurd, Danids ds Kiesd, foT défendant, 

' ; Shibas, J. -The compiainant company is the owner by assigUmeni 
of letters patent No. 222,856, issued on the 23d of December, 1879 < t& 
Heiiry S. Belden, and of letters patent No. 286,211, issued to Alfred L.' 
Mack under date of October 9, 1883, and in the bill herein filed aversj 
that the défendant is in tringing the first claim of the letters patent to 
Belden, and the second and third claims of those issued to Mack. The 
first clain? oftiie Belden patent is in thèse words: 

"Tbe herein described raethod or systemof supplying street-lamps \rith oil, 
consiHting iii providing laftips with removable réservoirs of a number grèater 
ttonthe number of lamps< and providing âlso a conveyïiiice adapted to trans-' 
port âl'i(^ réservoirs, and. by means of thèse devices, removing the émpty rœ-' 
ervoÙB and replacing tliem with fllled ones, substantially as set forth."' " 
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; In the spécifications attached to this patent it is stated that one method 
aiready in use, of supplying street-lamps with oil, is to haye a détach- 
able, réservoir, whieh can be removed from the lamps, and taken to the 
place where the oil is stored for the purpose of being filled. The appli- 
cant slso States that: — 

"I dq not, in this application, claim a détachable réservoir for street-lamps 
provlded at tlje bottera with-î^ trap for receiying impurities from the oil, and 
anopening at the top throiigh which sucR impurities may be removed by in- 
verting.thè'can, inasmuch as I désire to maké à separate application embody- 
ing Ihls featiire of invention; and other features which I hâve shOwn in my 
improved réservoir." 

It is clear, therefore, that this first claim in the patent doeS nôt cover 
the use of a détachable réservoir, nor the use of auy spécial form or kind 
of réservoir. It is limited. simply to having a number of réservoirs 
greater than the number of lamps, and a conveyance adapted to trans- 
porting the filled réservoirs to the lamps, and removing the empty ones. 
ConsidjE/redapàït from the ifflëârisused td utilize the same, the'idea bï hav- 
ing a greater number of réservoirs than of lamps, so that the empty one 
may be replacèd with one fiUed with biï, it iânbt a siibjêCt 6f a patent, or, 
if itjjyaSjJf^elden was, not the discoverer thereof. The prin^çiple of sav^ 
mg timé, Jabor^^and expense by using more than one réceptacle to fur- 
ïiish.a/gi^eû article is utilizèd in the oliî fa.shion of using twbbùcikets in 
à wêàlvlo :the furnishing a.;ctiàrged soda fountain in place of one ex- 
hausted),fthd in numerous Other ways. It does not; , however, follow 
tbat-Beldén may not haye exercised invention in perfecting a.means for 
applying this principle to the SUpplying of oil to street-lamps. The 
]pjean^,desci]ibed in the first çlaim of his patent is the;Conabination of 
détachable réservoirs greater in number than the lamps to be supplied, 
àh-d a .ràok ,6t case constructed for the réception of the detâched réser- 
voirs, anxi' for the filling thereof; and which case can be transported on 
^barrdWj.ijftrt, wagon, or oth,èr vehiclè. The évidence fails to show that 
the défendant makes use of the case or rack in transporting the réser- 
voirs. It cannôt be claimed that Belden invented the use of a cart or 
wagon for transporting réservoirs filled with oil, so that the défendant is 
not debarred from using a cart, wagOii,;or other liké vehicle for that 
purpose. AU that is showU iS that the'dëfèndant uses à cart tb transport 
the réservoirs to and from the lamps. The évidence, therefore, fails to 
shQWi;th&t the défendant makes use of the eombination' described in the 
first claiïn,of the JBelden patent, and the bill cannot be sustained, so far 
as it.is bassd' upon the alleged infringçment of the fijst clàim of this 

patent, ;;:, n; ;;. i: ■.,•■! '' \'' ,■ ■■': 

, So fan as the Mack patent'is concernedi. the charge of-infringement is 
limited inargument to the second clairii thereof, which isasifollows: 

"A réservoir for containing ôil or otiier bùrnîng fluids, hàvïng its bottom 
s^t in; to forj»^ Jiange or rini, to=flt over ajidnupon a suitable tante adapted lor 
permanent. ponn^ctiipn.to the. service-pipe o£ alamp, stove, or other similar . 
deviç^ said bottpn^,;h^ying s^n opening proyided /yïilh a sorew-cap, and air. 
aiid. féed pip^e? cçp^^^çcted thereto, substantially as and for the purpose de- 

8Crlbèdl'',.i .',:... ■ , ;,■ ,;. ,,, . ,, ;i. :.- . , rJ 



SUN VAPOR BTRBBT-tlGHT CO. ». WESTERN «TREET-LIQHT 00. 4*5 

Wheh this patent was applied for, in 1883, réservoirs for containing 
the cil used in the lamp or stove, with feed-pipes and contrivances for 
regulating the flow of the oil, for protection against impurities and the 
like, were well known, and bad long been in use. The so-called "Stu- 
dent Lamp" is one example of such use. In the Belden patent, owned 
by complainant, which was issued in 1879, is found a réservoir, with a 
cup for its réception, the upper portion of the réservoir extending ouU 
wardly and downwardly, so as to fit over the sides of the receiving cup. 
This combination of a réservoir and cup is found in many forms of lamps 
patented years before the date of the patent to Mack. In patent No. 
189,655, issued to N. A. Rigby, April 17, 1877, is found a combination 
of an oil réservoir placed above an oil-cup, from which the oil is fed to 
the lampj and passing through the réservoir is anair-tube, the lower end 
of which projects into the oil-cup. As the oil passes into the cup from 
the réservoir, the latter becomes filled Until it closes the end of the aii> 
tube, thus cutting off the supply of air to the réservoir, and thus, autoi- 
naatically, the flow of the oil from the réservoir into the cup connèeted 
with tbeburner is controlledl In patent No. 101,961, issued Aprit 13^ 
187P,rto J. B. Alexander, is found the; combination of a réservoir cortr 
Bected with a receiving cup, from which the'oilis fed to the bur'ner; and 
it is shown that air may be carried idto the réservoir by having an àir» 
tube extending from near the top of the oil resei'Vôiï downwiardj through 
the bo.ttom of the same, into the oil-cup.below, the passage of the àii* 
being.cutoff when the oil in the cup reaehes the end of the tube. Withi- 
out setting fortb other forms of lamps shbwn in the évidence, sufficient 
has been said to establish the fa'ct that, when Mack entered the field^the 
combination of oil réservoirs with cups to receive the/oil from the resen- 
voir, and féed it to the burner, with varions forms of pipes or openings 
for the passage of the oil from the réservoir to the cùp, was well knowîQ 
and in common use, as was also the device of supplying air to the Oil 
réservoir by means of a pipe passing through the réservoir, with one eùd 
projecting into the oil-cup, so that the passage of air would be eut off 
when the oil in the cup reached the end of the airs-pipe. In patàit Noi 
209,935, issued to Jsaac Stead, Novèmber 12,.1S78, the screw-capris 
found used for the same purpose as in the Mack «combination ; that isi, 
for closing tightly the opening through which the oil is eonveyed into 
the réservoir. Of the several éléments named iri the second claim of the 
Mack patent he is not the inventor, andthe patent must.in this-partitv 
ular, be limited solely to the combination of the, several parts therein 
described.: In the several forma of lamps used by the défendant, the 
feed.-pipe shown in the Mack combination is dispensed with, and thè 
-orifice for filling the réservoir with oil is not in thex;enter of the resep- 
yoir, but iiearer the circumferencei. The air-pipe dora not pass through 
the screw-cap, as in the Mack combinatioa, but is atiached permanently 
to the bottom of the réservoir. In one fornl of defertdant's lamp, a smàll 
hole is found in the air-pipe near the bottom of the réservoir, through 
which the oil passes into the lower partof thaï pipe, and thence into the 
oil-cup ,belpw, Thus the single pipe in this case isiutilized for the pue- 
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g)oge.df:afee3and air pipe. ^ByftMà coritrivance the feed-pîpe found in 
^eiMack jjatrait is not vised. II! ia stroïigly urged that thi^ is merely a 
tchiange in tbe mode of conveying theoil from the réservoir to the cup or 
tank, ariâ: tbat it is not sufficient to défeat the charge of infringement. 
It will beiremembered, however, that Mack is not the inventor of a feed- 
pipe Connecting thfe réservoir with the cup or tank. As already said, 
reservoiis connected with oil-tanks orcups hâve long been in use, and 
njany modes of passing the oil from^oneto the other tJirough Connecting 
pipes, orifices, and passages ofdififerJent construction, were well known 
before the dafe ofthe Mack patent. Uûkss the second claipa of the Mack 
patent is 80 ooiistrued as to cover the ûombination of thé screw-cap with 
théair àûd feed pipes passing through the same, I do not see how the 
claim can b'e held to -be patentable. If it is not this combination con- 
nected witih the réservoir and tenk that is relied upori as novel, then the 
défense iofwant of novelty would lie against it; for it is <îlear beyond 
question thàt réservoirs, with air and feiSd pipes and orifices for pouring 
in oil, were in common us© long before Mack applied for bis patent. 
To SQstain ihis claim it must be ôonstiued' to cover the combination of 
the screw-cap and air and feed pipes, which accords with the grammat- 
ical construction of the sentence. Assuming that this combination is 
Bufficiently/ oovel and ingénions to sustain a patent, itmùst, however, 
belimited,in vieW of the prèvious state of the art, to the fonn of com- 
bination shown by the patent. It cannot be broadenedéo as to include 
forms of réservoirs in which the air-pipe iswholly disconnected from the 
orifice through which the oil is poured into the réservoir, and from the 
Borew-cap eovering the same, and in which a second pipe as a feed-pipe 
is not used, oi in which the screw-çap is not used to close the orifice, but 
a cork is substjtvited. In none of ihe lamps used by the défendant is 
thisconlïbination of the screw-cap with the feed and air pipes made use 
bt, nor is there used a second pipe as' a feed-pipe to convey the oil from 
the réservoir to the cup or tank. In ail the lamps used by the défend- 
ant the air-pipe is whoUy disconnected from the orifice through which 
the oil is pociveyed ; into the réservoir, ahd is not attaèhed to the screw- 
«ap. Insteadiéf usiug a second pipe âs.à feed-pipe; iri oae form, a small 
hole is found in the ai*-pipe 'through whitih the air pas^eâînto the tank, 
and in the> other forms â hole'is made in the head of tHéi screw-cap. It 
isnottobe'queslioned that there is great force in tHé argument that 
thèse holieB.thus made, are, in efifect, the équivalent of the feed-pipe 
ibund in the Mack combination, as they serve the same purpose, but 
■M&dk is not >the inventor of the use of the feed-pipe for 'this' purpose. 
The fact that sligbt changes from the form of combination fèund in bis 
patent sufiice toavoid the chai^eof ihfringement isdue to the fact that 
£is;patentiis limited, of qeoessity, to the spécial form Shôwn in h is in- 
tention, and it oocùpies very juarrow gfound. The évidence in this cause 
yhowscj^arly that the cbmplainànt corn pariy manufactures and puts in 
iûse a System- of'Street-lampS which combines many eXcelliént features, 
«hdi *hichiresulits in furpishing an economical and easily mànaged light, 
-and itcrsu6cësa in 'thèse patitidularsihas doubtle8s4èâ othisrd to imitaté 
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,^ts System more or lésa clo^ly, The evidenceifails, bowever, ia sbowing 
that the cjefendant bas infringed the spécial combinatioiis described in 
the first claim of the Belden patent, and the second in the Mack patent, 
and the bill must therefore be dismissed, at costs of complainant. 



Sbh Vapcm» STBBBT-IiiaaT Ck). V. CiTT oï Cbdas Bapids. 

Wi/rcnit Ofn!.rt,N. D. Imva, s. D. Jannary 3, 1890.) 

InBquity, Bill for injunction. 

Charles H. Miller^ for complainant. : , 

J. ^. TFh/iietaTn, for défendant 

BmRAS, J. In tbis case it appçars tbat the lamps used In Ughting certain portigga of 
the City of Cédftlr Rapids are furnished linder a contract bëtween the city and the West- 
ern Street-Iiifht Company^ it being charged in the biU that ïuch lampà mf ringé létters 
patent No. 833^856 and No. 286^11. In the suit brought byt^econplainantagainst t^ 
Western Bireet-Light Comt>aQy It has'bèen decided thit thé charge of infrtngemeiit 
'•HfSis TiQt made out, anditioUows that< the complainant hfts noground f or ehjoihlhg ttts 
use of thèse lampa.by !t;be (âty. Avie, 48. The bill is tberefore dismissed, at ooai- 
plalnaht's ocStei.' , 



I, Dbainaôe iCoNSTBUCTioN Cô. 0. Cpty; oj Chelsea. 

(flircuU CovH, D. Massachiisetts. January 8, 1890.) 

Patents pob Invbktions— Infringumeiit— Implied Lioensb. 

In a suit for the infringement of letters patent No. 878,839, Issued June 5, 1883, to 
George E. Waring, Jr., for improvements in sewering and draining towns, it ap- 
peared.tbP défendant bod'jbaid «royalty on theflnshlïtukB'ased, and that, before 
it put in Its System of sèwers, plaintlft had notifled défendant, inresponse to a ques- 
tion, that be (daiiQed a roy^ty of 10 cents per fpot, ffefd that, défendant havlng 
acted undej- an iihplièd' lieënse; a Mil for Injunotion ànid aticoùntifag would not lie; 
the proper remedy being au action at law for recovery of the rqyalty. 

In Eqoity. Bill ibr injuûction and accountiné^ 
Ben,i.:ff. 3?huristmmA George 0. Q, Code, for complainant. 
' Cteflîi<Sey/9ni#, foï défendant. ; 

CoLT^ J, .Suit is hérè, bifoi^ht' ùpon letteïg ,lï?,tënt No. 27Si,?3Ô,' iâ- 
sued Junë âj ISSSvto George i|. Waring, Jr.,a83ignor to the plàiïitfff, 
for improvements in sewering and draining tûfwïis/ In thé àuttliiin of 
1883 the défendant built a System of sewers in what is called tlae f'Pfatt- 
yille District'' of that city. JPfeyious to this, Williapi E. M!9Çlfptôck, 
the city engineer, had a çorréspondeuce Vith dol. Waring,. w,hor^pi:ç- 
'sents thé plaîntiff corporation,,- respecting cer^in;fea|;ures o|i|i&;^aring 
'syslèm, iahd farticularly thé B'ieid flush fenk, wbiich isuse<ï iîi thatf Sys- 
tem. In his letter of July 31, 188^, McCIintock says: ' 

.,, "1 «nder^l^pd that thMç! is ïiroyalty of ^KJocéaéh flush tafal^piandiîï got 
iîie idea fÉoD^ soœe of your wrlt^ngs th^^ ther^is ai!9y.Alty j>£4)ii^0eniAi|i9t 
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on thé System of sewera that used thèse flush tanks to keep It clean. \Ve 
don't wjsh to iofringè on any one's rights, and would lifce to know just what 
your claimsi are, that they can be ans\vered beforé we proeeed." 

On August^th, in reply to this, Waring writes: "You hâve got Rog- 
ers Field's royalty right, but Drainage Construction Company bas a roy- 
alty of ten (not one) cents per foot." It should be remembered that the 
patent in suit is for a System of sewers constructed so as to exclude storm 
water, in cqmbinatioû with automatic flush tanks. As, a resuit of this 
correspondence, the défendant, through its engineer, ordered eight flush 
tanks, which'wiefre duly shipped by the plaintifi'.' The défendant paid 
for thèse flush tanks the sum of $211.36, includirig $80 for royalty. 
Under thèse circumstauces, I do not see how any ihjùnction can issue 
against the use by the défendant of thèse tanks. In view of the whole 
icorrésporidençô'betweéti thèse parties, it seems tome that this is their 
true position : i So far as the défendant has used the sewerage System 
coveted by^he' Waring patent in suit, it should pay the licçnse fées as 
i'outlined inîWarjiQg's ïetter of August 4th. In other words, I think the 
ifeetâ-in this càsé'disclose an itripiied lîcense. This is evidently Waring's 
understanding of the situation; for he states that he expected to receive 
a royalty for sewers from the défendant, and that he supposed this suit 
was brought against the city for sùch royalty. I do not think the évi- 
dence in this case warrants the bringing of a bill in equity for an injunc- 
tion and account/ ' If the plainti'ff has a daim, it lies in the direction 
of an action at law for royalties upon an implied license. Bill dismissed. 



jSTational RuBBîBR Co. w. Boston Rubbee-Shoe Co. 

'^;;; / iCircuÛ Cmrt, D.Mçissaçhvsetts. January 10, 1890.) .- 

1, Patents fou IsVentiÔns— Licenses— Estoppel to Dent Validity op Patent. 

Plaintiffs granted défendants lioense to manufacture and sell rubber shoes em- 
bodying certain inventlonsflwned bytbem, cm condltio^tjfat défendants slloulflren- 
der quarterly statements of the nuinber thus mànufactured, and pày a certain, roy- 
alty ther/éoti. . : bef^dants manufaétured - under such lioense for three yëa», and 
paid the royalties as provided, and then refused so to do.. H0ld that, in an action 
to recover the royalties, défendants were estbpped froth sèttirig up the invalidity of 
the patents as a bar to recovery, 

9, BAMII-rG0VENA»T8 TO PBOTBOT AGAINUT INÏBINGÇMENT. 

'■•■■■■ 'Ih'tfié absence 6faayerpress covenBDt .In the Itcense that plalntifTs would proteot 
i ' : 4èf;éQâaot8 frominf rihg«ments of the patent, no such coTenant will be impliea to de- 

1 feat tbe pla^Jiifts' right of recovery. 

"-'■'At'Law.;' ", ■. 

' 'Action' bjr the; National Rubber Company to recover royalties on 
"éértâin inventions' under, a license to the Boston Rùbbér^Shoe Company. 
Vi^''B. F; 1fiUÎretàh;R. M. Morse, Ji*:,: ancî \^. M. RidUardmi, foi plaintiffs. 
'■Jl'K Ma'ynàdièri for deîeïidahû.^ 

Nelson, J.- 'Die plaintiffs, the National Rubber Company, being the 
;o#Hter6 byafiSiignmeûli of the Evory and Heston patent 59,376, for an 
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improvement in boots and shoes, of the Williams patents 131,199, ISl- 
200, and 131,201, for improvements in overshoes, and of the Williams 
patent 166,669, for an improvement in rubber boots, by an instrument 
in writing bearing date January 1, 1882, granted to the défendants, the 
Boston Rubber-Shoe Company, the right, license, and privilège to man- 
ufacture, use, and sell rubber shoes embodying the inventions, or either 
of theni, described in thé abové-named patents, upon the condition that 
the défendants should keep accurate accounts and rfinder quarterly state- 
ments to the plaintiffs of the number of shoes manufactured by them, 
and containing the patented improvements or either of them, and pay to 
the plaintiffs five cents on each and every pair of such shoes so made, 
called "siiôw excluders," such payments to bé made Within 30 days of 
eaCh qùàrterly statement. This license, though dated in January, 1882, 
was not actudly exeeuted and accepted until Septembôr, 1883, and was 
datëd back to cover goods manufactured by the défendants during the 
intervial. The Evory and Heston patent expired November 6, 1883. 
The other patents are still in force. The défendants rendered accounts 
and paid royalties under the license, without objection, from January 1, 
1882, to September 30, 1886. On December 30, 1886, they notified 
thë plaintiffs that they should pay no further royalties until the plain- 
tiffs Md established their daim to the patents. - On March 14, 1887, 
they notified the plaintiffs that they had consultèd coûnsel, and were ad- 
vised that, as the Evory and Heston patent had expired, the license was 
of no use to them, and they therefore repudiated ît. A sample of thè 
overshoè manufactured by the défendants was prodûced at the hearing, 
marked " Défendants' Shoe. " It was agreed that during the three months 
«nding January 1, 1887, the défendants made 25,428 pairs of shoes, 
each pair like the sample prodûced. The défendants made no return of 
the shoes manufactured during this quarter, aild rëfused to pay royal- 
ties for them, and it is to recover royalties under the license on thèse 
shoes that this suit was brought. Numerous défenses were set up in the 
answer, but those only will be considered which were relied upon at the 
hearing. 

1j Thé défendants insist that the déclaration is not suflBcient to aii- 
thorize judgment for the plaintiffs on the facts proved. But I think it 
is sufficientiy alleged,according to the rules of procédure in force in this 
state, that the défendants accepted the license, and manufactured goods 
.under it.; This is sufficient to show an implied undertaking to pay thé 
royalties provided for in the license. 

2. The défendants also insist that the shoes manufactured by them do 
not contain the improvements described in any of the patents except the 
expired Evory and Heston patent. But it is évident from inspection 
that the sample prodûced bas the double water-pi-oof flap, composed 
of extensions of the vamp and quarter folded on each side of the instep, 
and a buckleand flap-tongue arranged to draW equally on each side of 
the quarter across the instep, which is the feature of the Williams pat- 
•ent 131 , 201 . The sample is also composed of textile fàbric and rabW, 
having an iftner upper cutto fit the last or foot, and an outer upper eût 
v.4lF.no.l — 4 
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JiBfrgerjtlîaf ; the inner upper , with; Ûip .surplus portion oyçrlapped. This 
isth^iiuvfintion described in tbe first claim of the Williams patent 166,- 

,, j (3. |T[T?;e défendants ^Iso maintain that the WilliamB patent 131,201 
.Tf^aSiantiçipated by the expired îîyory and Heston partent, and therefore 
invalid, and ithat the first claina pf the Williams patent 166,669, being 
foraUiimpTOved boot, is not infringed by the use of the invention in the 
manufactiire of shoes. I thipk the défendants hâve failed in their at- 
tempt tp show that the patent 131,201 is a répétition of the Evory and 
Hestpn, patent. ; This patent was held valid by, Judge Shipman in Fï/i- 
iamj,,ÎJandçet 2 Fed. Ilep.; 683, , It is also manifest th^t except for the 
ilicense tjiey wopld bave flo rigbtto p.pply to the manufacture of shoes a 
patented ■ improyement for boots. Çùt, apart from thie considération, it 
appearçthat from the date pf the license until after the ppripd for which 
ï;eçov^ry;i8 brpught in thi$ aptipni the défendants acted.Mindpr the license 
.^nd tenjoyed it^benpfits.-'I^eypaid royalties without pjjjjection up to 
Septeiftlser.SO, 1886, içxidit wdanot until IJarçh, 1887v:thftt they made 
any att^^pti to répudiait^ it. , They ftre therefore estopped .&om setting up 
thein,Yalidityofthepaiept8,!,i ( j:. 

4, Anptber défense is th^t the , patents hâve beeni infringed by other 
maouft^cture^^j ;û\^t thigi^as creatfid compétition, and couopelled a reduo- 
.tipn, u;i,thç priée; lists; apd tbatthe plaintiffs bave not tal^en the neces- 
^a;çy,st(epsitp; :put a stop tp^these içfringenientB. But thflîliqense contairw 
HP eaKprçss Govenan^ byotheiplt^intiffs to protect the d^fçndants against 
infri^^Qients ;by others< stnd ithas been decided; by Judge Coi/r in this 
cirpuit i^bat ini^içense^ of itbis çhaçactertbere is po injplied covenant that 
the lïic^^spj'r sball; qà'ord ^ufib prpteption ; McKaiy v. i^piiîA, 39 Fed . ;Çep, 
556,ii;'ïh^p;^i:ntiffs a.re;eptitle4 to judgment for $l,271>40,apd intçrest 
ther^Pjflfpm the date] Qfi the wwtf, Qrdered acoordingly. , , ,, 



Ameeioai* FiBE HosB MAimB^o Qo. V. Corneli^ Callahan Go. «t al. 
: ! i. ! ! ;, îïCiretitt Cottr<sii?.i?foMçÉc7iW8ett8. Januiary 8, 1890.) 

Pf TrâTS ÏOB ÏNVBIfTlbNS-^toi'MNaMrâinV— PbBLTMINABT ÎNTONOTTO^ 

{.^Vîhère '^Siff widenoe is b6 bâniaiicftlng as to tegulre ïnll proofa to détermine the 
question ôf infringement, a preliminary iitjunctionwiU not> 06 grantedi 

■■:.\, c.)::AViû { • "r;. . • ■.■\-\:^\ ■ ,■:.'■■ ■: '';;.■, ■ ' .y ;'r :. , ■ ' .' 

Xïi'^keMjf On motion for preliminary injunotipn, , 

r , , G,, .pr..iZ>r«« ,and P. ^ £^^^ 

;/: Qa^wm^i', liUpoii tb^ ^ffidavits before me, I dp noii ^in,b the plaintiff 
liftS ma4e pot a case Iwhiçh; eptitlesiit tp a prelinajiftary. injonction» On 
the question of;infringem;ent, the, évidence. iscpnflicting, aj^d my nwd 
.^ajnpt-frgeifrpm dP^M» ;'The?P ftj;f[ pther facts; .brought outin the affidft- 
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vîts, whiôhi idake it dear that the courts ahouldi bot granit an injunctrôn 
in tliie case unless fuily satisfied that the défendants infringe the Calla- 
han patept. This seems to be à case where it requires the full proofs, 
such as arb presented at final hearing, to properly détermine the ques- 
tion ofinfringement. Motion denied. 



Standabd Folding Bed Co. v. Kesiles et al. 

(Circuit Court, D. MiiBsadhiisetta. Jannary 8, 1S9U ) 

TATÉimi 'roB INTENTIONS— Terbitobial Riohts OV ÀBSraNBBS. 

OiijS wbo puTctaaseB a patented article from tbe owner of the patent-iight for a cer- 
tain ^rritory, bas no right to sell the same, in the course Qf trade, in territory for 
which another owns the exclusive territorial fîghti Follôwiiig Bed Go. T. Keèter, 
87 Fed. Rep. 698. 

In Equity. On final hearing. 
E. T. Rke, Jr., for complainant. 
CawAen Broione, for défendants. 

CoLT, J. I see no reason in thîs case to change the conclusions 
reached by the court upon the hearing on motion for à preliminary in- 
junction, as reported in 37 Fed. Rep. 693, and I shall therefore direct 
a decre^ for complainant, as prayed for in the bill, Decree for com- 
plainlÉbi. 



NamohaI' Cash Registeb Ço. v. Boston Cash Indicatob & Rbcobdeb 
,, Ço. et al. 

{Circuit Court, D. MassachvLsetts. December S4, 18S9.) 
Fatb?7tb ^9 Inventions — Action tob Inpbinobubnt — rlHnmomoN asainst Otheb 

SUITS. 

In a suit for infringementof à patent, a court of eqiilty bas tbe power, upon péti- 
tion of défendants, to restrain complainant from bringing furtber suits against the 
. . pprçhasers or users of tbe patented article, and.will do so wben the affidaVits flled 
' %y oefcoïdants show that the sdits brought are irexàtious and oppressive. 

In Equity. Pétition by défendants, in a suit for infringement ofa 
patent, to restrain complainant from bringing furtber suits against pur- 
chasers of the patented article. 

WiSliam A. Madeod, for complainant. 

John'JjïweUi Frederick P. Hsh^ and WUliam K. Rîcharâsorif for petitibners 
and défendants. 

Gol/Tj J. The power of a court of equity, by pétition in th© maîn suit 
against a manufacturer, to restrain a complainant from bringing furthCT 
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suîts ^inst thè purchasers or users of a patented artide, Seèms to be 
recognizéd in this oountry, and to be founded upoo sound principles of 
equity. Ide v. Engine Cb., 31 Fed. Rep. 901; AUis v. Stovitdl, 16 Fed. 
Rep. 783; BirdseU v. Manujaciimng Co., 1 Hughes, (U. S.) 64. Also the 
unreported cases of National Cash Register Co. v. Bensinger Self-Adding Cash 
Register Co., decLded by Judge Blodgett in the northern district of 
Illinois, and Consolidated Store Service Co. v. Lamson Consolidated Store 
Service Cb. , decided by Judge Nelson of this district. Recognizing the 
existence of the power of this court to restrain the complainant, as 
prayed for, the'only question wbich remains is whether the défendants 
hâve made out a case upon their affidavits which entitles them to this 
relief. I think an examination bf'thë affidavits shows that the numer- 
ous suits brought by the complainant against the custotoers pf the de- 
fendatïtSare vexations and oppressive, and that therefore an injunction 
lbo'jild))egranted as prayed &^^ ..':,,' 

Injunction granted. 



MoELEY Sewing-Mach. Co. et al. v. Shute et al. (No. 2,671.) 

\' ■ Sa.me î).']!iATfiK(M''à a. '(Nol 2,6i76.) ' , ;': -^ ' . ' 
(Circuit Courp! D.Massafihusetts. Deoember 17, 1889.y . 

MoRLEY Sewing-Mach. Co. et ai. v. Mathison Ma'ndf'q Cq. .; 
(Circuit Cawrt, D. New Hampshire. December 17, 1889.) 

Patents poe Invbntions— Infringembnt— Button Sewino Machines. 

Letters patent No. 836,850, for a machine for sewlng shank-buttons onfabrlcs, 

; . ia8«e(i iJ^^ï*'!^''? ^1 1881, to James a;.,3ilorley and others, are itifringoa by a mae^ine 

inariuiacturéd under letters patent Se. 368,'869, issuéd Nôvember 28, 1883, to Joseph 

Mathison and others. Following MorïeySewing-Machine Co. v. Lancaster, 8 Sup. 

et. Rep. 899. 

In Equity. 
■ Benjandn F. Thurslann'aô.AMyroBe^^ Eastman, for complaintats. ' ' ' ' 
JaTnea E. Maynadier and George M'. Sraiih,,.îoT defend&nta. . 

CoLT, J. Upon an examination of the papers in thèse cases, l 'ftink 
the pétitions should be granted. Looking at the grounds upon which 
the suprenaecourt base their decisifan in Morky SeuAng-Machiiiè Cà. v. 
iancosto-, 129 U. S. 263, 9 Sup. Ct. Rep. 299, lam of opinion that th« 
Mathison No. 3 machine comes within the scope of that décision, an;d 
that it is an infringement of the second and thirteenth claims of the 
:Morley;pateht.K. I do iiot feel called upon, in vieW of the opinion of the 
suprême court, to again construe the Morley patent, or compare whatis 
covered by it with défendants' machine. With the past litigation upon 
the Morley patent b^ore me, it-is Sufficient that I should st^te wy oon- 

'.dusions-, ;, ; : , , ,,/ ^ '. ^ '.■.',;,;;.,:';:.:■ :■ 
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In case Np. 2,675, I shall adjudge the défendants în contempt with 
respect to Mathison No. 3 machine. It îs not clear to me that the de- 
fendants are guilty of contempt for the collection of royalties under their 
leases; and therefore I shall only hold them in contempt on the flrst 
ground. Pétitions granted. 



WoLLKNSAK V. Sargent et ol., (two cascs.) 

(,CircuU Court, D. ConnectieuA. January 18, 1890.) 

1, Patents fOr înventions— PatÇntabimtt— Tbansom Liptebs. 

The Invention described in letters patent, reissue No. 9,307, issued to John P;Wol- 
Jensak, July 20, 1880, whieh merely provides for a proper support for the upright 
rod of a transom lifter to prevent its being bent by the weight of the transom, con- 
/ • sisting ôf a guide orloop beyond the rod's junotion with the lifting arm, and the ex- 
tension of the rod to the loop, is not a patentable dbvicJe. FoUowmg Wollensali v, 
. fi'araent, 33 Féd". Rép. 840. ' . , 

•Si. SaMB— COHSTKtrOTiCm OF CLiÏM. 

It appearing both In the reiàsned patent, and in the patentee's statement to tha 
, patent-ofSce, that the guide above the junotionof the operating rod with the lifting 
arm, and the prolongation of the rod beyond the jundtion, were representéd as the 
imprpvement, aclaim forthè upper guide, in conïbination with the prolonged rod 
and the lifting arm, cannot be cgnstrued to inplude, also, lower guides apd a look- 
ing deTicei on the ground tllàt the invention wasof al snbstantiall;^ entire traiiBQm 
lifter, excçpt thé rod and lifting arm. 

:S. 8AME— SkT-LiGHT LiFTBRS. 

The sky-light lifter described in letters patent No. 191,088, issued May 23, 1877. to 
John F. WoUensak, having aâzëd guide bar, a sliding blook Connecting with lift- 
ing rods, and a looking boit attached to and moving wltb the sliding block, is a 
patentable improvement, and was not anticipated by letters patent No. 87,668, i^ 
sued Harch 9, 1869, to George Hayes, which had a flxed boit attached to the building 
80 as to loeK tbe sliding bar. 

4. SAME — INEBINGEMBNT. 

The deviçe Aescrlbed in letters; patent No. 226^3^, issued April 6, 1880, to Frank 
A. Reiher, having a flxed guide bar, lifting arms, and operating rod, wltb an en- 
larged uppêi? end in which Is a pin engaglng with holes in the bar and diséngaged 
by a twist of the rod, is an Irif ringemeut of the flrst olaim of said letters patent No. 
191,088, having a fixed guide bar and a sliding block with a locking boit disen|:ageâ 
by a cord, with which the sliding block is moved, but not of the second 'claim, ip 
which the présence of the cord to act on the boit as described is essentlal. Pollow- 
Ing TroWw^a&v. Sargent, 83 Fed. «ep, 840, 

In Equity. Bills for infringement of letters patent. 

The third. çlaim of reissued letters patent No. 9,307 is as fpJlows: 

"(3) The guide, G, arranged above tbe junctàon of the lifting arm and up- 

right rod, in cqmbination with the prolonged rod j, A, the guide, G„ and arm, A, 

-substantially as and for the purpbse specifled. " 

The first and second claims of No. 191,088 are as follows; :, , 
"(1) Tlie sliding block, 0, carrying the spring locking boit, fl', in combina- 
tion with the flxed guide bar, B, Connecting rod or roda, /s, and the operating 
■cord or odrds,, /, sqbstantialiy as described, for the purpose specifled.. (2) The 
cornbinationôf the operating cord, /, with the spring locking boit, .y, and the 
sliding blOclS.'Gi to which the sas h is connected. arranged as described, so 
that the act of pulhng the cord backward shall disëbgage the locking boit 
from the bar, B, and acontinued downward pull, upoh the sarae cord shall. 
j-aise the sash, substantially as described." . . ,; 
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'^^J^É^MjBàfirââg âtid Ofiai^les È. iHgersoU, tôt oompïàînant/ " 

Johk K. Êêaek and Benj. F. Thkirstont for défendants. 

SnïPMlANi J. Thèse are two Ijills in equity, (Nos. 585 and 587,) 
which are respectively founded upon the alleged infringèment of the third 
claim of reissued letters patent No. 9,307, dated July 20, 1880, and of 
the first and second claims of letters patent No. 191,088, dated May 22, 
1877, each of said patents having been issued to John F. Wollensak. 
The original of reissue No. 9,307 was dated March 11, 1873, and waa 
for an improveïneht in transôm lifters. Nq. 191 ,088;is for an improved 
sky-light lifter. Motions tbr preliminary injunctions were brought in 
thèse two casés, and- werë deniedV 88 Fièd. Rep.'840. The opinion 
upon the motions states the claims which are alleged to hâve been in- 
fii^ged^and' other facts in regard ;itô the oharacter of the patented im- 
pravemehts, Which neednot bià fepèated. 

The invention which wasieuiiljJliced in reissue No.9,307 was declared 
by the sùpirieme oomt in WûWhiMh'V.Reiher, 115 U. S. 87, 5 Sup. ;Ct. 
Rep. 1132, to be "the combination with a transom, its lifting arm^çid. 
operating Tùdi ofa guide for the tjpper end of the operating rod; pro- 
lopgedbeyoR^iKëjunctiohWi'tKiJÎl^é lifting arna, so as to pre vent the op- 
erating rod from being bent or displaced by the weight of the transom." 
This constr^itllou was based uï)Q](],;tJiè state of thè art at the date of the 
alleged invention, which was described in both the original and reissued 
patentas fo^OJ^Y,s: , ., ' 

: "Traiîsorà îlÉers bave heretafore.feeen constructed with a long upiightrod 
or bandle joititeâ at its uppet end to a lifting arm, which éxtends to and is 
cbnnècted with tlié Bide or ed^e Of the'ti;an3om saslj, the sash being opeiied 
6t closed by a vertical mbvement 6t the long rod, Wh«n thua constructed, 
the upright rod Is liable to be bent by the weight of the transom, owing tother 
want of suppoH at ornearthëp^int of junction between tbe long rod and the 
liftiftg arm. Thé object of my ijlYëiiti"!) ia to to reiiiédy this difflculty, and 
tç'auch end it consista in proyidingiWiéprôper support, or support and guide, 
foi; tbe upper^epd of the lifting rod duringita vertical movementsaadwhile 
at resti" ■;'■ ;]:]''■''' '■' ;,! ' ^. ' /; 

The complainant introduced in «vidence the file-wrapper and contents 
of the appeal to the examiners in chief in the matter of this reissue. In 
the patentee's statement of hi3 case, his attorney- says that, "priot.'to 
Wollensafe^s iiïv^tioh, transond llfterS had been compôsed of à long vèr- 
tiôttl rod, atrafigM to, move through ^idès on the tfoor càsing, its ûjppër 
eûd> projectin^à ûûttsidérable distance aboyé the u^iper guide, and j6inte<î, 
to the transom by a pivoted conriéctihg roâ. An example of the lifter is 
shown on the'tiwinsoms of the examiner in chîet'ë rooms." He then 
states, more at^Iéhgtththaniflthô'&peéification, that the defect in sàch 
a lifter was thëlîability bî therod to be bent biy thé; weight of the tran- 
t^rû, tLXid tfaat;t^^ rCRiédy wai/fi'gï^ide for the uppe,?, end of the roi^ It 
ttius appeays 1t^à|L,,when the patent was before the patent^office,tiie guide 
above the junctjon of the operating rod with the lifting: arm and the pro- 
longation of the rod beyond the junction were represehted as constituting 
the improvement. . i • 
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j The cote {Slàinànt" éonïendéd upon this hearîiig thât the patèbtee was 
the first inventer of transom lit'ters whô achieved suocess^ and was, in 
fact, the pioneer in the art; that the invention was really much more 
than the addition of the upper guide, and consisted also of lower supports 
and a locking device; and that, in addition to the transom, the lifting 
arm, operating rod, and guides for its upper rod, which are mentioned 
in the claim as the éléments of the combination, the guide near the lower 
end of the rod, provided with a set-screw, and an intermediate guide, 
should alsD be prbperly included as éléments in the third claim. It is 
said that, in the description of pre-existing déviées, it is nejther stated 

(nor admitted that anything more than a rod and lifting arm had been 
ùsed, and that if guidesWere used they were not supports; and it is truly 
said that such a device, without supports to support the rod, or hold it 
away from thewoodi-wDrk, and without a locking device, would be al- 
iriost useless. Itiisfurthersaid that the guidea> set-screw, and the ré- 
versible bracket were, iln fact, novel methods of accomplishing tbe par- 
ticulàr work which theyr were made to do; and thus; that the WoUensak 
lifter, as à whole, was a novel and useful product of invention, which 
deserves to be includedi'within the protection of the second and third 
daims of the reiasiied patpnt. The adéquate answerto thèse suggestions 
is that fllthoùgh it may! be true that Wollensak's actual invention in- 
cluded ail the détails of the device except th©: rod and the lifting ann, 
and was a substahtiâlly entire transom lifter, yet that his reissued, pat- 
ent, as it now exiats, not only doôs not make such a broad claiinjbat 
confines itself toi thennarrow limits which hâve bçen mentioned. , The 
patentée dedared that his invention consisted in providing the proper sup- 
port and guide for the upper end' of the lifting rod , Upon that theory 
the invention 'was piresentedl to thé patent-office, both in the application 
and aponihe appeal. The ■ obvions intent of the patentée and thelan- 
guage of the patent unité in the consttuction which bas been h,eiietqf<ire 

; uniformly given to it. The court cannot broaden the grant beyond the 

' liinitations which the patentée himsélf imposed. Ma/Uroad Co, v* MellcfA, 
104 F;iSill2i Thé effectof the construction which isasked for, would 
be to graft upon ttie claim an invention not previouBlyi'Mndicated upon 
it& face," nor stated in the specificatioii as one belonging to the patentée. 

. Day V. RaUway Co. , 132 U. S. — r, 10 Sup. Ct. Rep. 11, 

For the reasons whioh aregivenin the former opinionj the improve- 

iment, which iconsists of the extension of the rod and its confinement 
within an additional metallic loop or éye^ does not appear to me tohaVe 
â patentable charàctOT, but to hâve been the obvions suggestion which 
would occur to a mechanîfc. lihave no reason tO' doubt that inventive 
gehius was required and was manifested in the development of thé prés- 
ent lifter from a aaked -Tùà and a iiftiiig arm , bnt the improvement which 
a lifter airead^-futnished with its rod, moving within svlpporting guides, 

-ànd Ibcked when necesMry by a setHScrew, does not pass beyond thé Une 
<ïf mechanibal skiH. : ; •' : : i: ; , 

1 ! Tbe question of patentable invention, in view of the state of th^ art at 

iihp ù&tq of; the improvenaept^ is : also'ttie importàntane which arises lupcm 
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patenf Nb. 191 ,088. The transom lifter described în the Wollensak pat- 
ent of 1874, No. 148,538, had a fixed guide bar, a lifting arm, a rod 
for operating it, and a set-screw to hold the rod at a desired point. The 
device deseribed in No. 191,088 had a guide bar for holding and guid- 
ing a pliding block which communicated motion to lifting rods, and a 
loôking boit attached to and moving with the sliding block so as to en- 
gage at différent points with holes in thé guide bar. The invention was 
designed for a sky-light, and cords were used instead of a rod to disen- 
gage the boit, and to raise or lower the sky-light. The locking boit is 
disengagéd from the holé in which it is heïd bj' means of a cord which 
is atmched at each end to the block, and'extends up over a pulley, and 
down through an eye in the outer end of the locking boit. The step in 
advarice which was made upon the transom lifter of No. 148,538 was its 
lockingi device. Instead of fastening thé rod at a desired point by means 
ôf a set^screwi the sliding' block is made to engage at différent points with 
holes in, the guide bar, by means of a spring- boit. 

The â'ëfendant strongly insists that this patent was anticipated by the 
sky-light described in letters patent No. 87,668, dated March 9, 1869, 
td George Hayes. This sky-light had two sashes, hinged together at the 
middle. Below the hinge was a pulley, and projecting down ward was a 
fiked bar. A sliding blook on the bar was connected' by links with both 
sashesi A cord attached to the slide passed over the pulley. A pull 
from the cord raised the ^alide and the sashes. No locking device was 
shbwtt or descïibed. Thé idea probably was to fasten the cords to a 
cléàt. A second form of this sky-light was shown which had, instead of 
a fixed bar, a movable bar connected with the sashes by links. The bar 
itself was drawn up by the cord.- A boit was attached to the fixed part 
of the building so as to engage the sliding; bar and lock it. This form 
of the Hayes invention had a stationary boit which engaged with a slid- 
ing bar. No. 191,088 basa sliding block which carries a locking boit 
np and down the fixed guide bar. The Hayes sky-light shows that 
Wollensak was not the first to'use a boit to engage with the part of the 
mechanism which moved the transom; but the Hayes stationary boit, 
'Which was fastenedto the building; and which waspermitted to engage 
-with holes in a moving rodj is a différent thing from a boit which isoar- 
ried by a slidihg block up and down a fixed guide. bar, and which j in 
comparison with the primitive method of locking' shown by Hayes, 
exhibited invention, and I think is also a patentable improvement upon 
the set-screw of WoUénsak's previous patents. 

The Reiher lifter, Which is shown and described in the Frank A. 
Reiher patent No. 226^353, dated April'B, 1^80, and is also made and 
sold by the défendants, bas a fixed guide bar, lifting arms, and a rod for 
operating them; the upi^r and enlàrged end of the rod being what may 
, properly be designated a " sliding block." Upon the block there is a pin, 
which engages with holes in the guide bar. A twist of the ïod with- 
draws the pin, and a vertical motion moves the block which moves th« 
lifting arms. Thé sjffing action of ithe rod,' which is an équivalent for 
the cords of the first daim of the Wollensak patent, causes the pin upon 
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the slîding block to engage with holes in the bar. Reîhêr bas taken the 
WoUensàk method of locking by means of a boit attaohed to and moving 
with the sliding block, and bas improved it, substituting a pin for the 
more clumsy boit, but the infringement is manifest. The second claim 
of No. 191,088 apparently demanda the présence of cords to act upon 
the spring boit in the described manner, and is therefore not infringed. 
Let the bill No. 685 be diamissed. In No. 587 let there be a decree for 
an injunction against the infringement of the first claim of No. 191,083, 
and for au accounting. 



The Giampa Ameua.* 

CiampA e. The F. W. VosBDRGH. 

(DUmct Ccm/rt, H. D. New T<yrk. January 28, ISflO.) 

OOLUSION— TOW AND DEBDOB AT ANOHOE— CHANGB O» CotTBSB. 

The ship C. A., while being towed by the tug V. up the Delaware rirer, on aclear 
night, brought up on the hawser of a dredge at anchor in the middle of the river, 
and was thereby sheered suddenly into the dredge, and sustained damage, to re- 
corer which she brought this suit against the tug. The évidence indicated that 
the accident was caused by an attempt on the part of the tug to pass from the east 
to the west aide of the dredge, when so near the latter that the ship, in following 
the tug, brought up <a8 above stated. Meld, that the tug was Uable for the damage. 

In Admiralty. Action for damage by collision, 
Wing, Shoudy & Putnam, for libelant. 
flyiand <fc ^6ra^, for respondent. 

Benedict, J. This was an action brought by the owner of the Ttallan 
ship Ciampa Amelia to recover of the tug F. W. Vosburgh for damages 
sustained by that ship by coming into collision with the dredge Arizona, 
while in tow of the tug. As to most of the facts there is little dispute. 
The ship was being towed up the Delaware river by the Vosburgh, on a 
hawser from 40 to 45 fathoms in length. The tide was strong flood, the 
wind fresh from the south-south-east, the night dear starlight. The 
dredge Arizona was anchored by spuds on Mifflin bar, in the middle of 
the river, with 250 yards of water, 2Ô feet deep, on each side. The tug 
approached the dredge from below, and passed the dredge to the west- 
ward. Thè ship in tow, as I think the évidence plàînly shows, brought 
up upon one of the hawsers of the dredge, which ran from her stern to an 
anchor. When the ship càught on the hawser, she was thereby caused to 
sheer suddenly to the starboard, and dragged by the tug into collision 
with the dredge, the blufif of her port bow striking the lower easterly cor- 
«ler of the dredge a violent blow. 

The case tums upon the question whether the ship foUowed the tug, 
and was towed by the tug so near the dredge as to bring her upon tho 

'Il^ported by Bdward Q. Benedict, £sq., of th« New York bar. 
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Hk^sér, and so dragged lîpdntbe dredge, ôîr whether the shîp, as she ap- 
pfroached the dredgé' oh à^ course to westWardjSuddenly, and of her own 
accord, sheeered to'sferbOard, and thereby brought herself in contact 
•with the dredge. Upoû this question the Wéight of the évidence seems 
tbmetobein favor of thèship. In my opinion, the collision arose from 
the attémpt of thé Vosbafgh to pass fi^om^ the east to the west side of the 
dredge, whën so near the dredge that thë ship, while foUowing the tug, 
broùght up upon the hawsér leading aft from the dredge. The case con- 
tains much testimony going to show that for a mile or more below the 
dredge the course of the tug was to the west of the dredge, but estimâtes 
of distancés in the night are always nncertain, and there is testimony in 
the case which, in my opinion, overcomes any évidence as to this dis- 
tance, and warrants the conclusion ihiSA. thé jîoÙision was caused by the 
tug's changing her course from the eastern side to the western side of the 
dredge when she wçis soHeay th'é dïedgéithfitthfiship, while foUowing 
the tug, caught upon the dredge's hawser, and so was brought in collis- 
ion with the dredge. Thé^fe -miist bé "a 'dèérèe for thé iibelant, for an or- 
der of référence to ascertain the damages. 



' ' ChadWick et al. v. Denniston. 

(Oirmit OowÉ, s. i). iréte I*orfc. Dëoember 81, 1889.) 

Bmppmo— Dauaob to Cabcio— Lia3ilitt oï' Vesôbl ob Ownbb. 

Respondent ohartered Ma vessel to M., who subohartered to libelants. Both char- 

terftjprorided that the vessel should not be i^esponsible for deUvery of cargo in bad 

' ' doiiaitlou, àhS'^kênlpitëd thé à\rnérttbtti liabûity for the act of Qod, and ail other 

, daugeirs aii4 -açetdeats bjf.sea, rivera,, and navigation. The oharterers further 

agreed to indèttihify the ownèra from àllconsêauences arising from the oap'tatn's 

sigiiiiig bilU^of lading. The'vesael'Waë^loâded with fruit, under a biUof ladiilg 

which pi^evl^ed as. foUQws:.''L083 or damage reaultingfroin the foUowing périls 

excepted, ylz.: ' Ili9k'of cràft, explosion ôr fire at sea, in craft or on shore, boilera, 

• steain,orinW3Wtféry,oïfro»à<*)nBe(iueiioe8ofanydamageoriniurythet'eto. however 

; suoh dîunaee'QBiniuFy InBjir.bO oaused> " .ia prooeeding to her destination the ves- 

Bel's ehaft brpke, and, whilè lying in thé trough of the aea, the cargo shifted, and 

was dântà^ëa/ Kùppeâred thàfr the a" " 



b'àppeâred tihàfr the shaft was of the beat material and workman- 
ship, had ^lâsn frequently inSpeoted, and 4iaelOsed no defeots, and that there was 
po negligei^cè on' the part of the ownera or tbelr employés. Seld, that neither tha 
. 'VôsSel nor' hér'oWùers'Wâre liable for the dâmïkgé to the oa^gb. 

In Admiralty. Libpl for damages. On appeal from district court. 

...... V-;--:: , •,. .-FINDINGS OF, FACT. 

(1) The Biitish steani-ship Rover was chàrtered by her owner, Peter 
Benniatôn, (uader his fiipin namë of Peter Dëanistoh & Go. ,) under a 
charter of affreightraent, on June 16, 1885; to the Merritt Fruit Gom- 
patïyj 'àhd by thàtaompaiày subohartered 'to thè libelants on September 
21i 1885. iU»der: thèse charters, Bhe had made several'trips previous to 
the voyage hereinafter referred to. (2) Both charters contained the fol- 
lowing written clause, "Steamer not teaponsible for delîvery of cargo in 
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bad cpndition,,'' and exempted her owner from liability for the aèt of 
God, and ail other; darigers and accidents by tbe sea, ri vers, and naviga- 
tion. ' They further provided that the captain, although appointed by 
tbe owners, shall be «nder thç; orders and direction of the charterers, as 
regards employmeht, agency, or other arrangements; and the charterers 
agrée to indemnify the owners from ail conséquences or liabilities that 
may arise from the captain's signing bills of lading, or in any other wise 
complying with thesame. (3) The libelants, on or about December 7, 
i885, loaded the steamer at Puerto Cortez, Honduras, with a cargo of 
10,092 buDches of bananas and 42,159 cocoanuts, to be transported to 
Charleston, S. C, and thereupon the master igsued a biU of lading, sucà 
as had also been used on previous trips, which contained the following 
exceptions; 

"LossOi' damages resiilting from * * « any of the following périls ex- 
cepted,wlietherarising from tlie négligence * * * of the master or niHr- 
iners, or otliers of the crew, or otherwise liowever, viz^: Risk of craft,' ex- 
plosion or tire at sea, in craft or on sliore, boilers, steam, or machinery, or 
from the conséquences of any damage or injury thereto, however such dam- 
age or ^jury may be caused; collision, stranding, or ptber périls of tbe seas," 
etc. ' ^ ■ ' ■ ■ '■ 

(4) On Becember 10, 1885, while in the Florida straits, the steamer 
e3:perienced very tempestuoijs weather, with a violent gale and heavy 
sea, causing her to take much water on board. While thus exposed, 
and between much pitching, her crank-shaft, operating the propeller, 
broke. (5) Owing to the fracture of the crank-shaft, the vessel lay in 
the trough of the sea for nearly 36 hours, while the engineer strapped 
togetber the broken parts of the shaft. During this time she roUed h^v- 
ily. The bins which kept the bunches of bananas in place between 
decks and in the hold were broken down; and the bananas became more 
or less bruised and mashed, so as to be greatly damaged on arrivai. By 
reason, also, of the laboring and straining of the steamer while lying in 
the trough of the sea, and thus taking much water aboard, sea water 
also penetrated to the cargo, and damaged the same. (6) The engineer 
ha ving strapped togetber the broken parts of the shaft, the aft engine 
was set in motion, and the vessel again proceeded on her voyage, reach- 
ing Charleston on December 15th, where she delivered the cargo, dam- 
aged as aforesaid, to the libelants. (7) The Rover, was built at Dum- 
barton, Scotîand, in 1874, Her tonnage wafl 431 gross and 270 net. 
Her engines and machinery were supplied by a firm that stood high in 
the trade. The subcontractor who forged the shaft had the highest rép- 
utation for turning out good work of that kind. (8) The shaft which 
broke was made of the best scrap-iron, which is considered the best ma- 
terial for the purpose, and was forged in the manner then and now gen- 
erally in use for the forging of such shafts, namely, bj' building out the 
ingot métal in the form of a parallelogram, and then slotting the form 
out of the solid, so as to avoid a weld at or near the junction of the 
cylindrical part of the shaft with the web of the crank. The mode of 
manufacture, known as "jumping on," by which the end of a shaft is 
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iirelded irito the concave surface of its arm, was not foUowed in the forg- 
ing of this shaft. (9) The shaft was 25 per cent, latger than required 
by thé board' of trade rules for vessels of her size; ' It had been in use in 
the Rovër ever since her construction, in 1874. ■ Fréquent examinations 
were made and surveys held upon the machinery and shaft by private 
surveyors, by the board of trade surveyors, by the surveyors to Lloyds, 
and by the engineers; but no niaterial or substantial defect in the shaft 
wàs «ver discovered. (10) The broken parts disclosed no substantial 
defect which in any way conduced to the frabtùre, or detennined its di- 
rectioû or extent. (11) There was no négligence on the part of the own- 
ers of said steam-ship, or any of their employés, which eontributed to or 
caused the fracture of the crank-shaft, or thé damage to her cargo in con- 
séquence thereof. (12) At the dates of the charters, and at the com- 
mencgiment of the voyage upon which her crank-shaft broke, the steam- 
ship Rover was in ail respects seaworthy, and reasonably fit for the serv- 
ice upon which she was about to embark. 

CONCLUSIONS OF LAW. 

(1) The îiover is not, nor are her owners, responsible for the damage 
to the fruit; it not appearing that the same was caused by her unsea- 
worthîness, or by the négligence of'her owners, or of any bf their em- 
ployés. (2) There shouM be a decree for the respondent, with costs of 
bbth Courts: 
, Wm. W. Ooodrîch, for libelants. 

E. D. QonverB, for respondent, 

LAcombê,J., (o/ïerstoHnj^/iis^^ndmgfs ancî concÎMstons as a6b!)e,) In af- 
firraihg the décision of the district jùdge, nothing nèed be added to bis 
exhaustive discussion of ^h<B' law ànd thé facts of the case as presented to 
him. •■ Thé additional testimony tàkën in the court by the respondent 
fullyestablishes the idéiitity of thè" crank-shaft, while it réitérâtes and 
suppléments the positive statements of those whé actually forged such 
shaft as to the process of nianufacture'used by theni. ■ Against such tes- 
timony théfurther évidence of thé' expert Burr, substantially to the ef- 
fect that hé bélievés it Wâs' nbt made in the way deScribed by those who 
forged itj and that, in hîs o^piniôù, the district judge was mistaken as to 
the evidential value of 11 yearsof good service, is not sufSciently per- 
suasive to Cïill for a reversûl; ' 
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McPhail D. Williams d cH. 

{District Court, D. Massadhtisetts. January 7, 1890.) 

ShIPPING — LiABILITT OP OwNEK— LiMITBD LlÀBILlTT AOT. 

In a llbel in personamby a material-man for repairs on a vessel, It appeared that 
the repairs -were made and the supplies furnished on the authority of both respoad- 
ents, each being a half owner iii the vessel, and that they were furnished on the or- 
der of one et them, with the previous knowledge and consent of the other. Héld 
that, under Act Gong. June 86, 1884, providing that the liability of a ship-ownôr 
shali be limited to the proportion of any and ail liabilities that his share of the ves- 
sel bears to the whole, but that thîs provision shall not apply to wages due to per- 
Bons employed by such ship-owner, both the respondents were liable for the whole 
amount due for such repairs, they being made on th© personal oontraot of eaoh of 
them. 

In Admiralty. Libel for labor and materials. 

Nelson, J. This case was a libel in personam by a material-man to 
recover a balance of $322.56 for repairs and supplies furnished to the 
bark Carib, of which the respondents, Williams & Luiz, were owners. 
I find, upon the proofs, that the repairs and suppliés were furnished at 
Boston, the home port of the vessel, upon the authority of both respond- 
ents, each being a half owner; that they were furnished upon the order 
of Luiz, with the previous knowledge and consent bf Williams; and that 
the balance claimed has not been paid , and is a proper charge for the 
work and materials furnished. Upon thèse facts, the respondent Will- 
iams coutends that the decree should be so framed as to limit his liabil- 
ity to one-half of the debt, relying on the cighteenth section of the act of 
June 26, 1884, (23 St. 57,) which provides "that the individual liabil- 
ity of a ship-owner shall be limited to the proportion of any or ail débts 
and liabilities that his individual share of the vessel bears to the whole;; 
and the aggregate liabilities of ail the owners of a vessel on account of 
the same shall not exceed the value of such vessels and freight pending: 
provided, thàt this provision shall not àffect the liability of any owner 
incurred previous to the passage of this act, nor prevent any claimant 
from joining ail the owners in one action, nor shall the same apply to 
wages due to persons employed by said ship-owners." It was decided 
by Judge Brown in The Amos D. Garver, 35 Fed. Rep. 665, that this 
statute has no application to the personal contracts of ship-owners. In 
his opinion the learned judge says: 

"The act of 1884, limiting the liability of the owners of a vessel on account 
of the same, does not, I think, restrict the liability of owners upon their own 
Personal contracts, but only their liability ' on account of the vessel;' that is» 
the liability that is imposed on tliem by law, in conséquence of their owner- 
Bhip of the vessel, viz., for the contracts or acts of the ahip, or her master» 
withoattbe owner's express intervention." 

In judge Brown's conclusion, that the act does not extend to con- 
tracts entered into personally by the owner, I fuUy concur. In BuÛerv^ 
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Steam-Ship Co., 130 U. S. 527, 554, 9 Sup. Ct. Rep. 612, Mr. Justice 
Beadlby, in delivering IJlejadginèîft-of.the'éotfrt, referring to section 
18, says: 

"The languaîge îs sîomèwiïsit Vàgtié, it fs true; but it is possible that it was 
intended to remove ail doubta of the application of the limited liability law to 
alloues pf 1q8s and injury catiséd ^ithdut the privity or knowledge of thë 

If this section was intended tf^?!^^?^ to.debts and liabilities arisîng in 
con.traçt:at ail, about which some doubt may be inferred from this re- 
niarkof Jfr, Justice BRADtÈY, it DitiSt be those for whiçh under the law, 
as it stood before the act, the ship^owner was bqund; although contracted 
with'tflii' his prîvity or •knoiÀHedgé. Cei'tainly théf e #is;s 'lib occasion for 
congress to legislate to limit the liability of ship-owners on contracta 
which they enter into personally, or exprçssly authorize. ■ The libelant 
is entitled to a decree against both respondents for the whole amount of 
hisclaifli, with interest thereon from the filing of thés libel. 
' 0f4er§d àcçoidingly, ' , ^ ^ 



, ,.,. . Cbbistie ». The Ceaiqton.* 

{DistrUst Cowrt, s. D. Alabama. January 6, 1890.) 

1. SmppiNQ — Cabbiaqig ov Goods— Loss— Bcbdbn op Pboof. 

It jèoàds shipped on a vesisel are lost béfore deli7ery et âestlnation, the presnmp- 
tloÂ u that the loss occurred by default of the carrier, and the bvrden is ou hlm to 
show it due to a péril of the sea^ from UahiUty for which he Is exempted by the bill 
of lading. ' '■ i . 

8. 8Aita-»Ei2BMMl0N PKôM LiABitiTY. ; : 

If tfbecl^^mant shows 4hat the shipenoountered such bad weather as warranta 
the oonbluëion that the lôss was due to the motion oaùséd by the sea, this is a péril 
of the BeE^ within the meanihg' of the exception In the bill t>t lading, and exempts 
the carrier from liability, nnless the Ubelont shows that theloss would bave been 
preventedliy properstowage. ^ ' 

In Âdmitalty. Libel for. loss of goods on a voyage from Liverpool to 
Mobile. 

D. 0. (S: W'!. S. Anderson, for libelant. 
PiHftns, !fi)7t«3/ <fc iTanaw, for claimant. 

~ TotJiiMiNi J. ^ If gôods are lostaftéir their réception, and before their 
dél^very by thé carrier, the presumption is that suçh losa was occasibned 
by defal^lt|Of thé carrier, Where no àccpunt of how the gobds were lost 
is given,, pie yps^el is iield rpsponsible, The carrier heing prijna fme 
liable, the burden is on him to show that the loss was occasioned by a 
cause for which he is not responsible; that it was occasioned by some 

iBspoitedby Fêter jr.HàmiltoD, EBg.f'of the Mobile bar. 
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péril ofthe aea, from which he is exempt in the bill of lading. Desty, 
Shipp. & Adm. §§ 224, 231, 255, 258, 260. The défense set up in this 
case is that the loss came under the exceptions in the bill of lading, 
"périls of the sea." The çlsimant proved the encountering by the ship 
durihg the voyage of weather sufficiently heavy to warrant, in my opin- 
ion, the conclusion that the immédiate cause of the destruction and loss 
of the goods in question was the motion of the ship in the heavy weather. 
This propf from the claimant shifted the burden to the libelant to show 
that this resuit would hâve been prevented by the exercise of due care 
in the stowage of the cargo. Chrk v. Barmoeli, 12 How. 272. "Mo- 
tion of the ship sufficient to account for the damage being proved to 
haveocçurred during the voyage, the presumption, in absence of othér 
proof, is that such motion ç^u^ed the damagej ,and, when the motion of 
ibp ship is shown to hâve been caused by the sea, the exception of the 
bill of lading exempt? the ship, unless bad stowage be proved." The 
Pdynem, 30 Fed. Rep. 210. The testimony in this case as to the séà 
îs.cïeaxly sufficient to warrant the inference that it was-the sea that caused 
i^ç, damage, and there is no évidence to satisfy the court that thère yreta 
haâ. stc;n|age, or any other default on the part of the officers or crew of 
the sbip«j; There are some other points raised by the pleadings which it 
is unneo^sarj to notice, for the reasons stated the libel must be dis- 
pùssed'.. 



CiANcmiNos Tow & Transportation Co. v. The Ripplb. 
(DigtrUst Cmi/rU 8. D. New York. Januaiy 18, 1890.) 

Oomsioir— LooKOCT. 

The tug B., having the libelant's bcow in tow on a hawser, shaped her course to 
go between the anchored tug M. and the wreok of the A., between which a hawser 
176 yards long was stretched, off Barclay street, North river. The R. had no look- 
out, Baye the pilot in the wheel-house, and the hawser was not observed until near 
the M. The tug then sheared to the westward, and cleared the M., but the scow 
collided with her and was damaged. Held, that the B. was in fault, both for not 
having a separate lookout, who might hâve seen the hawser in time, and also for 
improperly shaping her course between the M. and A., instead of goiug to the west- 
ward. 

In Admiralty. Libel for damages by collision. 
Carpenter & Mosher, for libelant. 
B. N. Waite, for respondent. 

Brown, J. On the 18th of July, 1889, the wrecking boat Merritt 
was anchored off Barclay-Street pier, from 175 to 200 yards west of the 
sunken wreck Atlas, with which she was connected by a cable from her 
stem. The Ripple having the libelant's scow in tow on a hawser, not 
observing the Merritt's hawser until within a couple of hundred yards 
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of it, shaped her cottrse so as to go between the Merrîtt and tiie wréck. 
Sheperceived the hawserin time to sheer to the westward, and cleared the 
Merritt herself; but in the ebb-tide the scow did not clear, and was dam- 
aged by colliding with the Merritt's bow. There was no reason why the 
Rippleshould bave undertaken to go between the two boats. The place 
of the wreck Atlas was: well knowti; and the présence of the Merritt, a 
wrecking boat, at anchor in the immédiate vicinity of the wreck, should 
hjave been of itself a sufiSoient notice to the Ripple to keep away Irom it. 
There was no obstruction to the westward, and that was equally within 
the ordingiry, course of the Ripple. 

(. Tiie necessity of a lookout, who bas no other duties to attend to, is 
always insisted on in maritime causes. !Z%e J5to^8om, Olcott, 188; The 
EmOy, Id. 132; Tlw TMe, 13 Blatohf. 614; QhamherMnv. Ward, 21 How. 
548, 570. No doubty the pilot who is steering a fug-boat, is for the most 
part a good lookout; but occasions arise, and not unfreqùently, when 
Lis diverse duties makerit impossible for him to see what a lookout, hav- 
ing no pther duties, would see. Tugs which, like this, dispense with a 
^parate lookout, must take the risk of being held in fault when such 
emergencies arise. A lookout attending to his duties would hâve per- 
çeived in time that the Ripple could not go between thë Meiritt and thé 
Wi:eck. On both thesegrounds the Ripple must be held in faUlt, and a 
decree given for the libelants, with costs, with an order of référence tè 
compute the damages. 
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d al. V. Hebbeba. , 
CirewU Court, W. D. Texas, San Antonio DMMon. Deoember 81, 1889.) 

1. PanEBAL Courts— JuBisMCTioN—DBMUBitBB. 

Where the citizenship of thé parties appears in the pétition, defect of jurisdiction 
on tbatground may be ratsed by demurrer, in the absence of a gênerai appearance. 

2. SaMB— StriTg AGAINST Ambns. 

Under Act Cong. Aug. 13, 1888, (85 St. at Large, 431,) whlch confersou the fédéral 
courts juriadiction of suits between cltizens of différent states, or between citizens 
of a State and foreign states, citizens, or subjects, but provides that no suit against 
any përsonshall be brought "in any other district than that whereof he is an inhab- 
itant; but, where the Jurisdiction is fQunded only on the fact that the action is be^ 
tween citizens of différent states, suit shall be brought only in the district of the 
résidence of the plaintiff or the défendant, " — the circuit court bas no jurisdiction of 
an action by citizens of the district against an allen temporarily in the district. 

On Demurrer to Jurisdiction. 
Tarlelon & KeUer, for plaintiffs. 
Oscar Bergstrom, for défendant. 

Maxey, J. This is a suit instituted by the plaintiffs, who are citi- 
zens of Texas and résidents of this district, against the défendant, a rési- 
dent and citizen of the republic of Mexico, to recover damages in excess 
of $2,000, for breach of contract. A demurrer is interposed to the 
pétition, on the ground that the court has no jurisdiction over the per- 
soh of thé défendant. 

The preliminary question, that the objection should be raised by plea 
in abatement, will be first disposed of. As pertinent to that issue, the 
pétition allèges: 

"Said Albert Meyer is a résident citizen of the county of Bexar, ànd the 
said Charles W. Barnard is a résident citizen of the cotinty of Uvalde, and 
state of Texas, and both within the jurisdiction of this court; and the said 
Julian F. Herrera is a résident and citizen of the republic of Mexico, but at 
présent, of his own volition, and voluntarily, within the territorial jurisdic- 
tion of this court, in the said county of Bexar." 

When the necessary facts appear upon the face of the pétition, as in 
this case, the defect of jurisdiction, if any existing, may, in the absence 
of a gênerai appearance, be reached by demurrer interposed specially for 
that purpose. Halstead v. Manning, 34 Fed. Rep. 565. And so it is 
held by the suprême court that — 

"The case is net one where a plea in abatement was required, to raise the 
question of citizenship. Hère the citizenship of the parties is averred in the 
bill of complaint, and the conséquent defect in the jurisdiction of the court is 
apparent; and a defect of this character, thus disclosed, may be reached on de- 
murrer, or taken advantage of without demurrer, on motion, at any stage of 
the proceedings. A plea in abatement is required only when the citizenship 
averred is such as to support the jurisdiction of the court, and the défendant 
desires to controvert the averment." Coal. Co. v. Blatchford, 11 "Wall. 177, 
178. 

Whether the défendant is suable, over his protest, in this district, dé- 
pends upon the construction to be given the act of August 13, 1888. 
v.4lF.no.2 — 5 
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The gênerai jurisdiction of the circuit courts over suits of a civil nature 
at common law, involving amounts în'exceas of $2,000, where a citizen 
of a state is plaintiff and an alien is défendant, is not cliàllen§;ed. But 
the défendant ap'pears, and says, rà Umine, that under thé actof con'gress 
he cannot be sued in this district withopt his consent, and submits that 
issue to the détermination of the court! Itis thus évident there is no 
gênerai appearance in the cause, nô voluntary subitoission of the person 
to the jurisdiction of the court, but a déniai, in the first instance, of the 
right to proceed with the cause on its merits . 

If thé suit is properly brought in this district, authprity for it must be 
found in the first section of the act,which provides — 

"That the circuit courts oî the United States shall hâve original cogni- 
zance,' concurrent with thé courts of thé several states, of ail suits of a civil 
nature, at common law or in equity, where the matter in dispute exceeds, ex- 
clusive of interést and costs, the sum or value of two thousand dollars, 

* * * in whieh there shall be a controversy between citizena of différent 
States, in which the matter in dispute exceeds, exclusive of interést and 
costs, the sum or value fiforesaid: * * * or a controversy between citi- 
zen^ of. a, state and foreign states, citizens, or subjects, in which the matter in 
dispute exbéeils, exclusive of interést and costs, the sum or value aforesaid. 

* * * And no civil suit shallbe brought before either of said courts, 
against'aijy person, by any original process or prOceedlng, in any other dis- 
trict than that whereof he is an iuhabitant; but, where the jurisdiction is 
founded only on the fact that the action is between cltizens of différent 
States, suit shall be brought only in the district of the résidence of either the 
plaintiff or the défendant. " 25 St. at Large, 434. 

The concluding part of the section, as quoted above, tegulating the 
venue of suits, may be divided into two distinct clauses: (1) Suîts gen- 
erally shall be brought "in no other district than that whèreof the dé- 
fendant is an inhabitant;" (2) but where the jurisdiction isfounded only 
on the fact that the action is betwêeh citizens of différent states, suit 
shall be brought only in the district of the résidence of either the plain- 
tiff or défendant. Now, the right to bring this suit in this district 
cannot be maintained under the second clause, because the action is not 
between citizens of différent states, unless the words "citizens of différent 
slaiteS" should be held to include citizens of a foreign state. But "the 
word 'State' is used in the constitution as designating a member of the 
Union," (^Hepbum v. ÊOsxy, 2'Cranch, 453;) and a suit between an alien 
and a citizen of a state is not a suit between citizens of différent states. 
ÇOddàhyv. McGeoch, 37 Fed. Rep. 1'. See, also, King v. Ooméll, 106 Ù. 
S. è98, 1 Sup. et. Rep. Z12; Wdkerv. O'NeiU, 38 Fed. Rep. 374; Ûooleif 
y, ;jlfc4rtAiir, 35 Fed. Rep. 372.) ^ 

iThe second clause, therefore, is without application to the case at bar; 
aipid, if the suit be maintainable, it must be so by viftue of the provis- 
ioBS of the first clause. Zàmbiino v. Railway Oo., 38 Fed. Rep. 450. 
Under that, thé suit is confinèd tô the district of which the défendant 
is an inhabitant. The pétition avers that the défendant is a résident 
and citizen of the republic of Mexico, " btit at présent * * * within 
thé territorial jurisdiction df this court, in the said coutity of Bexar," 
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which is legally équivalent to the allégation, within the meaning of the 
act, that he is an inhabitant and. citizen 6f Mexico, i See Manufacturing 
Co. V. Manufacturing Co,, 34 Fed. Rep. 818, 819; In re Wrigley, 8 Wend. 
140; .Rooseveltv.'Kelhgg, 20 Johns. 210; Bouv. Làw Dict. tit. "Rési- 
dence;" Walker v. O^NeÙl, 38 Fed. Rep. 376. Not being an inhabitant 
of the district, he daims his exemption from suit, and irisists that thé 
mère faot of his being found hère is not sufEcient to confer jurisdiction. 
There is à marked différence between the act of 1888 and the acts of 
1876 and 1789, in respect ot the venue of suits, or place of suability. 
The act bf 1875, a substantial rei-enactment of that of 1789, (Rev. St. 
§ 739,) provides that— 

"No éîvîl suit shall be bronght before eithôr of said courts, against any 
persori, by'any original process or proceeding, in any otlier district than that 
whereof he is an inhabitant, or in whicb he shall be found at the time of 
serving such proceas, or commencing auch proceeding. " 18 St. at Large, 470. 

Jurisdiction of the suit, under the act of 1875, would hâve been be- 
yond controversy; but the clause conferringit under that act is not 
found in the statute of 1888. The material words, "or in which he 
shall be found at the time of serving such process or commencing such 
proceeding," are omitted from the last act, and those or équivalent words 
must be supplied in the présent statute, in order to maintain the suit 
against this défendant. In other words, to hold the défendant to am 
Bwer and trial in this case, the court must judicially legislate into the act 
of Angust 13, 1888, the very clause which the law-making power has 
deliberately legislated out of it. But législation is no part of the func- 
tions of the judiciary, nor do the courts concern themselves about the 
motives of the législature. Says the suprême court: 

"Our duty is to give effect to the wiJI of the law-making power, when ex- 
pressed within the limits of the constitution." Bamey v. Latham, 103 U. 
S. 212; U. S. V. Railroad Co., 91 U. S. 91. "And judicial duty is not lésa 
fltiy performed by declining ungranted jurisdiction than in exercising firraly 
that which the constitution and laws confer." Ex parte MoCardle, 7 Wall. 
615. 

I am ûlearly of opinion that under the présent law, where a suit is in- 
stituted by a citizen of a state against an alien défendant, it must be 
brought in the district of which the défendant is an inhabitant, unless, 
if broùght in another district, the défendant voluntarily submits himself 
to the jurisdiction of the court. The demurrer to the jurisdiction will 
be stistaiheâ, and an ordet entered dishiissing the suit. 
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DucHaasE d'Auxy v. Poeteb et al. 
(CirouM Court, D. Conneçticut. January 18, 1890.) 

X. Fbdbbal Courts— JtTBisDjoTioN—NoN-KEsrDBKT Parties— Partnbkship, 

Rev. St. tr. S. % 787, givîng the circuit court iurisdiotlon of suits between parties 
properly before it, whettthère are soveral défendants, some of whom are not inhab- 
îtants of, nor found within, the district, but providing that the judgm^nt shall not 
préjudice the parties not served and not voluntarily appearing, does not require a 
court to entertain jurisdiction of a bill for au account against three partners, two 
of whom are non-resldents, were not served, and do not aijpear. They are parties 
of suoh importance that complète justice cannot be done wlthout their présence. 

S. Bame — Action bt Administratob. 

A complalnt by an administratrix, shov7lng her appointment in another state, 
but averring none in the state in whlch the fédéral court in which suit is brought is 
sitting, Is demurrable. ' 

In Equity. Action for account. 

Aljred T. Ackert, for plaintifif. 

H. C. & L, F, Eobimon, for défendants. 

Shipman, J. This is an action of account by the plaintiff, as admîn- 
istratrix of Robert Soutter, who was in his life-time a member of the 
firm of Soutter & Co., against his three surviving copartners, Porter, 
Fitzhugh, and W. K. Soutter, for an account of the copartnership trans- 
actions/ ,The complàint allèges that the complainant is a citizen of the 
state of New York, and that the défendant Porter is a citizen of the state 
of Conneçticut. The citizenship of the other two défendants is not 
averred, but it is admitted that they are citizens and résidents of the 
state of New York. They were not served, and hâve not appeared. 
Porter was served, and haà appeared. The complàint allèges that the 
complainant was, by an order of the surrogate of the county of New York, 
dulyaippointed, and now is, administratrix of the estate of Robert Sout- 
teir, ;with the will annexed, and that neither of the défendants bas ever 
accoûnted to the estate in respect of the said copartnership. The d&-, 
fendant Porter bas demurred to the complàint because it does not show 
that the requisite diverse citizenship existed, and because it does show 
upon its face that the çornplainant is a foreign administratrix, and bas 
not rèceived letters of administration from the proper courts of the state 
of Conneçticut. 

As it is admitted that Fitzhugh and William K. Soutter are, and were 
at the commencement of the action, citizens of the state of New York, 
the suit is one in which citizens of that state are the plaintiff and two 
of the défendants, and a citizen of Conneçticut is the third défendant. 
The action being one of account against three surviving partners, the 
New York défendants are necessary, and not merely nominal, parties, 
and are adverse in interest to the plaintiff. If there was nothing more 
in the case, it would be plain that the court was without jurisdiction. 
Pq)er v. Fordyce, 119 U. S. 469, 7 Sup. Ct. Rep. 287; Waldm v. Skin- 
ner, 101 U. S. 677; Bamey v. Baliinwre Oity, 6 Wall. 285. But it is 
claimed that the act of 1839 (now section 737 of the Revised Statutes) 
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enables the court to entertaîn jurisdiction. This act authorizes the cir- 
cuit court to entertain jurisdiction, and proceed to the trial and adjudi- 
cation of suits between parties who are properly before it, when there are 
several défendants, and one or more of them are neither inhabitants nor 
found within the district in which the suit is brought, and do not vol- 
untarily appear; but it is provided that the judgmentshall not conclude 
or préjudice the parties not served with process, and not voluntarily ap- 
pearlng. It is well settled that this section does not require a court to 
entertain or continue jurisdiction of a suit, especialjy in equity, where 
non-resident défendants are parties of such importance that complète 
justice cannot be done between the parties to the suit without their prés- 
ence, and they hâve not voluntarily appeared. The action of account is 
in form an action at law, but, under the statutes of Connectieut, after 
the judgment that the parties do account bas been rendered, is reallyan 
équitable suit. It is therefore not important whether this action is an 
action at law, or is, as it bas beentreated by the parties, a biU in equity. 
It bas, furthermore, been held that the section "does not affect any case 
where persons having an interest are not joined because their citizenship 
is such that their joinder would defeat the jurisdiction." Shidds v. Bnr- 
row, 17 How. 130; Bamey v. Baltimore City, 6 Wall. 285; Joneu v. Jn- 
drews, 10 Wall. 327; Lovejoyv. Washburne,lBi8S.416. This case cornes 
within the principle which the suprême court has been careful to an^ 
nounce in the cited cases, because the accounting must necessarily iû- 
volve the pecuniary partnership relations of the absent partners with the 
late firm of Soutter & Co., and with the complainant. 

The second ground of demurrer is also well taken. It appears from the 
complaint that the plaintiff was appointed administratrix by the surro- 
gate of the county of New York, and it is not averred that an appoint- 
ment bas been made by a court of probate in Connectieut. The décis- 
ions are to the effect that a foreign exécuter cannot sue in another coun- 
try or another state by virtue of his foreign appointment, but must 
obtain new powers, and give new security, in the state whère he brinigS 
suit, unless the statute of the latter state has otherwise provided. Hoir 
œmb V. Phdps, 16 Conn. 127; Marcy v. Marcy, 32 Conn. 308; Nocman v. 
Bradley,^ Wall. 395. When the fact appears upon the face of the com- 
plaint that the plaintiff's authority was derived from the foreign appoint- 
ment alone, the defect can be pointed out by demurrer. Thé demurrer 
is sustained. 
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; : ' ; , i \J0NE»:«. FloridA C. & P* E. Co. et flL^' 

(Circuit Çov/^ S. D. FloHda. Deoember 14, 1889.) 

1. FBDiréii Coukts— Fedèhai. (Substion— EuiiiraiNT Domaïij— Titm of Occupant. 

tJp4er Aot Gong. WS, gi^ing circuit courts juràsdiotibn lu ail cases "arising un- 

der tlîe oonstitutioa or la-tys oî the IJnited States, " suoh courts hâve jurisdiction of 

'à billfor an injùnctîon tb reàtrain à' railroad company from extending its road 

, ap|7(;^E> :land belonging tp thle TJnited Stateè, and to whioh tlie complainant claims to 

Uave an eauitabie titla as a pre-emptor, where the question In dispute Is whether 

' 'CëûipliainâSit hàs a Hghïtô the land Ùnder the land làws of the United States. 

B. SaMB— RBMEDIBS— iNJtTNOTlblI. : : . 

Whôre the oompl^i^ant's title is under considération , In the land-offloe, the rail- 
road cbwpàny wlU'bS enjolned from entering upon the lànd until it bas taken pro- 
oeadings.to condemn the land, and has gîven security foT the payment of the ap- 

Êraised damages as.soon as complainaut's title shall bave beeu determlned in the 
lud-oAce. 

; In Equity. . 

S, y. & lAidita Mnley, for oorniilaixxant. 
Joseph B. Wall, for défendants. 

LooKE, J. This is a bill .asking an injunction to restraîn défendant 
company.ifrom building its road and laying its track across a pièce of 
land oqcnpied by pjaintiff, and in which he claims he has aii équita- 
ble estatieand interesi aufficient to justify this action. The pièce of laind 
acrogS; flîhiçh the right of way is in controversy is a portion of the Ft. 
Broobe, réservation, adjoining the eity of Tampa. It was originally held 
by the United States fornîilitary purposes, but it is alleged by plaintiff, 
and oonceded by défendant, that it had been transferred from the war 
to the ÎBterior départaient, and therefore became a part of the ordinary 
public lands of the United States, subject to entry under the gênerai land 
laws. The bill allèges that plaintiff entered upon the lând with the in- 
teut andpurpose of making a home thereon, and securing title to the 
same; tlhat. he has made efforts to obtain title; that his application is 
now pending) and being investigated by the land department of the 
United States; that he has possession of and is residing upon it; and 
that by reason of thèse facts he has équitable title to and claims the same 
under^tid by virtue of the laws of the United States. The affidavits filed 
by défendant show that complainant had filed a declaratory statement 
for the purposfe of pre-empting said land; that under an order of the com- 
missioner of the gênerai land-office a hearing has been recently had, and 
testimony taken, but that no décision has been rendered thereon; that 
tbere are many contests over the rights to enter and purchase said re- 
served lands, and that no décision on the merits of the several contestants 
has been made by the executive department of the government. A letter 
from the local land-ofSce has been presented, showing that the plaintiff 
is recognized as one of the claimants to rights in the land, and that the 
case is being investigated. Defendant's affidavits also show that, un- 
der a charter and laws of the state, it has surveyed, and is construct- 
ing, a railroad to the waters of Tampa bay, and that crossing the land 
in question is the only practicable way of entering the eity of Tampa, 
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where there can be obtained necessary room for sîde tracts Mid \jrare- 
houses for the opérations ôf the railroad, and that the location is abso- 
lu tely essentialto the company. 

Thèse allégations of the bill and , affidavits show olearly that there is 
but one important question in the case, and that is the right plaintiff 
has in the land entered upon. He claims rightful possession and équita- 
ble title under the laws of the United States, and défendant dénies that 
his rights ynder such claim are sufBcient to justify a negotiation with , 
him for the right of way, or to prevent its entering upon and occnpy- 
ing the; land without compensation. This question can only be deter- 
mined by an examination and construction of the United $tates land 
laws, and the fédéral courts hâve jurisdiction where such examination 
and construction is demanded, The act of congress of 1875, whiçh con- 
ferred upon the circuit court jurisdiction in ail cases "arising under the 
constitution or laws of the United States," and which has so frequéntly 
reoeived judicial interprétation from the suprême court, was not changed 
by the act of 1887 in that particular. It has been repeatedly decided 
that a suit may properly be said to arise uncler the constitution o? a law 
of the United States, whenever its correct décision dépends on the con- 
struction of either; that cases arising under the laws of the United States 
are such as grow out of the législation of congress, whether this constitute 
the right, privilège, claim, protection, or défense of the party by wbom 
it is assertf4 in whole or in part. Wherever the right or reniedy sought, 
or thç défende made, dépends upon a law of congress, or the, construction 
of the constitution, the act of 1875 unquestionably opened the fédéral 
courts to such suitors; This doctrine has been so frequéntly deçlared that 
it requires no further argument. Oohms v. Virginia, 6 WheaA. 2&4i; Os- 
bom y. Bank, 9 Wheat. 7B8; Mayor v. Coopar, 6 Wall. 2.47; Water Oo. v. 
Keyes, 96 U. S. 199; Tennessee v. Davis, 100 U. S. 257; RaÛroad Co. v. 
JMÏssissijsî)i, 102 U. S. 135. 

In this case the title to the land is at présent unquestionably in the 
United States. The plaintifiF claims rights tlirough, by, and under the 
acte of congress for the disposingof pubUc lands, and if he bas complied 
with the laws for that purpose, so as to hold a homestead or pre-emp- 
tion right, he is entitled to spme remedy in this case. How can . this 
question be determined but by an examination and construction of the 
land laws, and a détermination of the equities existing between the 
United States and plaintiff? Certainly such inquiry should not be re- 
ferred to a state court. The law bas given to the executive^ of the United 
States, through the department of the interior, the.dutyto investigate 
and détermine the title to public lands, and, until such détermination 
has been reached, the courts will not interfère with, anticipâtes or fore- 
stall such action; but where it appears that any p^rty may baye rights, 
he may be protected in them until final action of the land department 
may décide thç nature, charficter, apd eixtent of such rights. 

While it is plflinly within the jurisdiction and duty of this court to 

' jH"otect the pl^ii^tiff in any rights it may finally appear that he bas, the 

question naturally arises, how, in this case, shall such protççtion be 
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given? Evefy statehas, by virtue of its sovereignty, and riglit of emi- 
nerit domain, power to créa te, by the establishment of railroads, ease- 
ments upon ail Jands within its liniits, unless specially reserved for pur- 
poses of the nationar government, and such easement would interfère 
with the purpose for which they werô reserved. U. S. v. Bridge Co., 6 
McLean, 517. So if the lands were unquestionably the property of the 
United States, without any interfering equities, the défendant would 
•hâve the right of way, and an injnnction would not lie. On the other 
hand, were the title of plaintiff full and complète, défendant would hâve 
a right to institute condemnation proceedings, and, upon paying the com- 
pensation awarded, continue its road. • 

Under the laws of the state, it would seem that the owner has right to 
demand that the paytoent be simultaneous with entry. Courts will gen- 
erally enjoin disseisin of land until compensation has been paid, but, 
where any question of title is pending investigation, the compensation 
should be ascertained, and its payment made certain. The owner will 
not be put to his remedy at law. Bonaparte v. Railroad Oo., 1 Baldw. 
205. Certainly plaintiff can hâve no greater rights in opposing the prog- 
ress of thé railroad, or turning it aside from the land in question, than 
hè would hâve had he perfect title in it. The public is interested in the 
construction of railroads, ànd it is the policy of the law to assist, rather 
than imp'çde,'iand encourage, rather than obstruct, them. The granting 
ail injunction ébuld hâve but one of two efFects, — to prevênt any further 
advance, or'to turn the course aside to the land of some one else, who 
might haye as good or better reasons for objecting. 

There is no doubt as to the power of the railroad company to acquire 
the right to continue its surveyed course, regarding the question of title 
whicheVer way we may ; but the plaintiff may hâve rights in which he 
should be protected, although he mày hâve asked more than can be 
granted. If he has shown a case for relief within its jurisdiction, it is 
the duty bf the court to grant it, although the form of asking may not 
be critically correct. Gnffing v. Gibb, 2 Black, 519. 

The qjuéstion now to be considered is not whether an injunction may 
issue, but upon what conditions, so as to protect the plaintiff in his 
rights without iriflicting' ùnnecessary hardship upon the défendant. 
Upon what conditions should the défendant be permitted to proceed with 
tbe road? If there were no question as to the right of title, it would be 
nèbessary to hâve an appraisement, and pay the damage awarded. De- 
fendant has no right to so détermine this unsettled question as to deny 
the possibility of any damage to the plaintiff, and take possession of 
land which may eventualiy prove to be his. But this is not the time, 
nôr is this the forum, to détermine thé amount of damage. This court 
cannot interfère with the executive department in determining the ques- 
tions of title which the law submits to it, nor with the practice which 
the state bas established for determining values. When the character 
and nature of the title is settled under the aots of congress, the amoiint 
of damage in this case is considered to call for no further action of a na- ' 
tiônal tribunal. 
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It îs not an unusual proceeding in courts of equity, where questions 
arise in which time may betaken to détermine the value of certain rights, 
to déclare conditions upon which injunctions will be granted or refused. 
Bonds of indemnity are not only consistent with the gênerai principles of 
equity, but are in fréquent use. Stewart v. RaUroad Co., 7 Smedes & M. 
568; Flffyd v. Tumer, 23 Tex. 292; RaUroad Co. v. RaUroad Ce, 2 Mc- 
Crary, 260. This appears to be the only course in this case by which 
the rights of both parties will be fully protected, and the burden of un- 
tisual hardship rest uponneither, Until sueh bond begiven, défendant 
may be enjoined from proceeding. It îs therefore ordered that an in- 
junction issue, as prayed, until the défendant Company take steps un- 
der the state laws for ascertaining the value of the land taken for railroad 
purposes, now occupied by plaintiff, and give a bond for payment of the 
amount of damages awarded, whenever the land-office décides the plain- 
tifl'herein is entitled to the land, and a patent issues therefor. 



CoATBS et al. V. Meeeick Thread Co. et al. 

(CircuU Court, s. D. New York. July U, 18S7.) 

DBPOsmoNS— Commission— Oral Examination. 

An order for oral cross-e^aminatioa of a witness when taking bis déposition is, 
in effect, to tnrn tlie proceedings into vlva voce examlnàtton ; aod, . if the power to 
make tli'e order is discretionary with tlie court, it will onl^ berexercis^ed in a cle^ 
case Of nécesslty. 

Iri Equity. On motion for a commission to tàke à déposition. 
Frederick H. Betts, for plaintiffs. 
Wmiam G. Witter, for défendants. 

LAogmbe, J. This is à motion for a commission td takè the testimony 
of Frederick Smith, of Burlington, Kan., as a witness' on the part bf 
complainants, upon interrogatories in the usûal form. The grantihg of 
the motion is practically unopposed, but défendants insist that they 
should be allowed to attend by counsel before the commissioner, and to 
cross-examine the witness orally, if they so désire. In efifect, this would 
turn the proceeding into a viva voce examination, because it can hardly 
be supposed that the complainants will run the risk of waiving ail redi- 
rect examination, as they must necessarily do, if they are not advised in 
advance what cross-interrôgatories will be put. Without passing upon the 
two points jraised by complainants, viz. , that such a composite çonjmis- 
sion as is proposed is not known to equity practice, and that no oral ex- 
amination, whether direct or cross, can be had without the notice reqoired 
by equity rule 67, I am of the opinion that the modification asked for 
by the défendants should ùot be allowed. Concededly, sdch a mode of 
taking proof, namely, by interrogatories in chief settled inadvance, and 
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l)y:crogs-inteïroga tories. not,4isclosed in &dvance,:but suggeated up'on the 
esaminatioQ, is ijaiïsual and; extraordinaty. If its allowftoce ig within" 
thedispretion of theeqtirt, suoh discrétion alaould only be exercised when 
a clear flase of neces&ity is made out* There is nothing in the papers 
submitted, to indicate the existence of such necessity.^ The name, rési- 
dence,. or Personal appearance of the supposed agent, the circumstances 
attendiBg his visit, and his statements as to bimself and his business, so 
far !as!ftll;these are within the knowledge of the witness, can surely be 
elicàted fropj, the latteiTfby cross-^interrogatories prepared in theuaual way. 



;' 1 : i Arnold «toi. t). Gbesebbough «f aZ. ' 

{CircuU Cov/rt, E, D. New York. July 16, 1886.) 

Attobnbt and CuiiNT— Pbivilboed Communications. 

A subpcewi duces teeivm wiU not be issued to cotnpel the production by an attor- 
ney of a letter given him b;^ bis client as a paper materlal to his défense, whloh 
the attorney déclines to dehver on the ground of privilège, no reason appearing 
why Buch process cannot be served on the client. 

.' ■ •■■'■) aA:,vf:/''- ■ ■,. ; : , ■-. •■• ■■.■./ ) 
In Equity. On motion for a su&poma ducea teeum. 
George Norrisi îorn^aiatiïïa. ; i . i 

Bliss & Schley, for défendants. 

Bbïneeiict, J. Theoiértifioate of tlie examiner and the motion of the 
■pliaititîfiF''ïirëseht the qtléfetion whethèr the attorney of the défendant 
Charles Augustus Chesebrough can, by a mbpœna duces tecvm, be com- 
pelled tçjip^dueealQlteçjwiritten byx?ne Blasius M, Chesebrough» which 
the attorney received from his client as pne oif the papers ïqàterial to his 
défense in this action; the attorney d,e°liQi°g to /prod^uçefthe letter upon 
the ground of privilège, and there being nothing m the case to show it 
, içfippa^blB to serve a sii^gfpfib, ducmtecum açon the defepdapt, fromwhom 
the attorji^yireceiyed .tl^eietter. Ûpon this 
the ^ttpr^py, cannot b«i qçmpelled to .produce thf let^r, 
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,,, ^Circ^Ut Court, D.lMU^ware. Deoember ,17, 1889.) ., 

L ÏSiM*r— tSfetJmClBlio-r btf'PB'OOÎ' TO StfPPORÏ a DiJOHBB JOr'À RBOOÎfVBTANOB. 

i.Tha. défendant,- whO!;Wa»'*enant"^or lifefof a molety of certain rêal estate, en- 

- ., t(^redj|;ikV> negptiatioMwilhitlie tenants in oommonot the witwle, estate, including 

' ' ' làiô'coinplàinant, tût ttiè'purona'se of theit entlre interest therèin, and wrote to the 

;. toomplainant, "The'hflirgjfitBëll'sestatefhave alli agreedto'takè $6,000, •^àndthat, if 

sbe would sell her.inte:;eat "^he same as the othew, " he wonld buy it. Relying on 

thls Tépre^éhtatloti éhe âbùvëyed hër share tb the défendant. The proof was that 

;. two of 'tti0;teaant8 Ih eohunbn .had agréed, orally,with the défendant toseUtbeir 
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rêspecOve Sharès toUm for the saàne ccmslflaralfôti astlie otherâ, 'biitaîd not con- 
vey their shares to him until nearly a yearlater..i(Joniplainantand défendant wfiija 
of aboBt the same âge, and had equal meaàs of àcquiring a knowledge of the facts. 
Seld th&t, under ail tàe circqmstances, tïiere was'uot gufflelent évidence to (iSirOTe 
aotualor oonBtructivefraud, ou whiohtobapeaçleoreéfora reoonyeyanoe. ■ i 

2. Same— iNADEQnAOT op PbicB. - r 

Aténant for life of the undîvided moiety bf an estate pnrohasedfrom the tehanta 
in common of the land their whole interest, including the réversion, for $8,000. One 
of the tenants in common took in payment of his share ($1,000) of the considération 
a smaU tract of land whlch had helonged to the estate, and whjchhe, soid, before 
oonveyance to himself , for $1,425. îleld, in the absence of évidence that the whole 
estate would hâve sold for more than $6,000, that inadequacy of price, sufflcient to 
induco a court of equity to set aside the sale, was not proved. The fact that one 
tenant in common, on a resale of his share. aàd obtained an increased price for it, 
does not prove that an inadéquate price was paid for the share of another tenant in 
common, or for the collective shares. 

8. SaMB— CONVETANOB MADE UnDBB A MiSTAKE OF LaW. 

One who was aunt of the half-blood, and cousin of the whole blood, to a décèdent, 
havingr in acoordancewith a légal opinion miainterpreting a Delaware statute, ao' 
ceptèa^'lier portion of the intestate's real estate such portion only as she was en- 
ti,tled to as cousin, with the heirs of the half-blood excluded, whUe she was also en- 
titled, by law, to a portion as aunt of the haU-blood, and having» under erroneous 
ad vice, eonveyed away her Inheritance, has made a mistaké oi là<v, and not a mis- 
take of mixed law and f act, and wiU not be relieved, in a court of equity, by a de- 
cree for a reconveyaince, ^^{teçially wherethe parties cannot bepl^'Céainatotugruo. 

Bill in Equity by Hannah M. Hamblinagainst James R. Bishop, to 
Compel Reconveyance. 

Anihmy Higgins and ff, F. Hephuni, toT coîaplaiu&dt. ' 

Geo.V.Masseyaad Chàé. Mo(yre,foT defendatit, 

WaleS/J; This suit was brbught to compel the défendant' ta recon- 
vey to the complainant certain real estate îriSiissex county, Bel., which 
she had been induced to sel! and convey to him, as shé allégesj by fraud- 
ulent misrepresentations on his part, and alsô beeatise, at the time of 
her oonveyance to him^ she wasmistàken âbout the qùantity of hér in- 
terest in the land; her interest being much in excesS of that which she 
had intendéd to convey, and of what she then kne^ or beliejrèd shè was 
> entitled to. She further allèges that the price paid by the defehdànt 
waa grossly inadéquate, and greatly bélow the actual value (Jf the inter- 
est purchased by him. 

The facts, as disclosed by the bill, answer, and proofs, are thèse: On 
the 26th of January^ 1880, Isabella Bishop, the wife of the défendant, 
died intestate, seîsed and possessed of four tracts of land in Sussex 
county, Del., containing in ail 578 acres, The said Isabella died with- 
out issue, never having had any childreli, and withont brdthers or sis- 
ters, father or tnothér, her surviving, but leftto survive her her husband, 
James R. Bishop, the défendant, and thé following collatéral heirs and 
next of kin, to-wit: On the maternai sidé, three uncles and ône autit 
of the whole blobd, as foUows: William S. Hàmblih, John S. Hambîîn, 
Elijah M. Hamblin, Isabella Whaley, wife of Sélh M; Whâléy, and 
three uncles and one aunt of the half-blood, as foilô'ws: Jo^ph H', 
Hamblin, Charles S. Hamblin, Joshua T. Hamblin, and Hannah M. 
Hamblin, the complainant hérein; and, oh the paternal sidte, ah uncle 
of the whole blood, Jonathan Carey, and the issue of a dècièàsed aunt 
of the whole blood, Mary Ann Carey, wh*o interinan'ied with Captain 
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John E[amblîn, to-wît: Charles S. Hamblin, Joseph H. Hamblin, 
Joshaa T. Hamblin, and Hannah M. Hamblin, the complainant, being 
the same persons occupying the relation of uncles and aunt of the half- 
blood as afôresaid. Thèse persons comprise ail of the collatéral heirs of 
Isabella Bishop living at the time of her decease, and who were her only 
heirs at law, as appears frôm the annexed table of descent: 

John Hamblin, (deceased.) married to Jane Dale, (bis first wife.) 
I 



Wm. S. Hamblin. John S. Hamblin. iBabella Hamblin, 
Elijali M. Hambllni married to 

Beth M. Whaley. 

Brothers and Slster. 
J 



Jonathaa Care7. Marjr Ann Càreyj Jos. L. Carey, married to Hett^ Ann Hamblin, (deceased.) 

,,,, . married to : ■■. « - i ' 'i' " ■■ — ' 

John Hamblin, . | 

, hls second wlfe, ISABELLA 

(Iiow deoeased.) Carey, married to 

„ ., I I . .., Ja«. R. Bishop, the 

* ' »— ^ : ^ deiendant, and died 

John H. Hàmblln. vltliont Issue. 

Cha-'. S. Hamblin. 
JoBhaa F. Hamblin. > 

:' . >■ Hannah M. Hamblin, (the complainant.) 

Two days after the fanerai of Mrs. Bishop, the complainant, together 
with her three whole brothers, and her uncle Jonathan Carey, and some 
of the other parties above named, met at the house of the défendant in 
Selbyvillej to confer about the distribution or allotment of the estate. 
'phis confçtrence ended in an appointment to meet at Georgetown, and 
tajie légal advice in regard to a settlement of the rights of ail the parties, 
afld acciordingly the complainant, with two of her whole brothers and 
her unçle Jonathan, met at Georgetown early in February, probably the 
second of tliemonth, 1880. Some of the other heârs were présent at 
this meeting, either in person or by their représentatives. A lawyer was 
employed, and the relation^hip of ail the parties to Mrs. Bishop having 
been fully stated and expjained to him, it was then and there under- 
stood, and the parties présent were so advised, that James R. Bishop 
waf entitled to ail the pe^sonal property of bis deceased wife, absolutely, 
an;d to one-half of her real estate in Delaware for his life; that the uncles 
and auntsof the whple blood were entitled to ail the real estate in fee, 
subject to t)ie life^state of James R. Bishop in the; one-half; the issue 
of a deceased aunt of the whole blood taking the share of their mother 
by right of représentation. By this rule of apportionment, the real es- 
t^|ié|.being divided into six equal parts, corresponding to the number of 
U)iç|tes and aunts of the whole blood, including a deceased aunt, one- 
sixth.would belong to each uncle and aunt living at thé time of Mrs. 
Bighop's death, and the remaining sixth would be subdivided among the 
ch^dren pf the deceased aunt of the whole blood; thus excluding the: 
collatéral hpirs of the h^'f-blood from any share initbe estate. The com- 
plainant, therefore,,, was informed and believed that she would bèenti- 
tied, as a cousin of Mrs. Bishop, to one-fourth of one-sixth part, — that 
is, to one twenty-fourth part ,of the estate; and that ^he was not entitled 
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to any share as an aunt of the half-blood. There had been some discus- 
sion among the heirs, at their first conférence, about the value of the real 
estate, which was suggested by the proposition that the défendant should 
buy the whole, but no definite conclusion was then reached. After ob- 
taining the opinion of counsel, and when the heirs had, as they believed, 
ascertained the extent of their respective shares, the negotiations for a 
sale to the défendant were renewed, and it was finally agreed that they 
would convey ail their interest to him in fee for the considération of 
$6,000. In pursuance of this agreement, ail of the heirs excepting Will- 
iam and John Hamblin conveyed their shares, being their entire inter- 
est in the estate, to the défendant, between May 7 and July 27, 1880, 
the oomplainant's deed bearing date on the day îast named. The deeds 
from William and John were not executed until April 29 and May 16, 
1881. Each of the uncles and the aunt of the whole blood received 
$i,000 in cash excepting William and John Hamblin, and each of the 
four children of the deceased aunt of the whole blood, including the com- 
plainant, received $250. William and John Hamblin had bargained 
with the défendant to take, in lieu of cash, for their respective shares, 
conveyances of land of equal value, in money. , . 

BteCAPITULATION. 

Jonathan Carey was paid in cash, 
Elijah M. Hamblin " 
Isabi'lla Wlialey •• 

Joseph H. Hamblin •• 
Charles S. Hambli n •• 
Joshua T. Hamblin •• 
Hannah M. Hamblin " 
Williams. Hamblin " •« land, 
John S. Haniblin '• 

Total, - 

The land sold by the défendant to William and John Hamblin, in ex- 
change for their shares, consisted of that portion, of Mrs, Bishop's estate 
calledthe"Burton Farm,"containing 122 acres. One-halfoif this tract was 
conveyed to William, and the other half was conveyed to Joshua S.. Ste- 
vens, who was the appointée of John Hamblin. Thé considération men- 
tioned in the deed to Stevens was $1,425, but the défendant had sold to 
John for the sum of $1,000, and whatevér sum was paid by Stevens in 
excess of $1,000 was paid to John Hamblin and not to the défendant. 

To establish the charge of fraud and misrepresentation, reliance is 
placed in the fact that the défendant, on June 11, 1880, wrote to the 
complainant, who was then residing in Philadelphia, "that the heirs in 
Bell's estatç hâve ail agreed to take $6,000 for their part of the real estate 
in Delaware, and I hâve wrote two or three times in regard to yours, but 
hâve not yet received any answer. If you will sell me your interest in 
the land, the same as the others, I will come up and get the deed and 
pày yoij for it. You can consider the matter and let nxe know." In 
further s^pport of this charge, attention is also called to tïie admission 
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ôfihe défendant, îri fiis testimony, "that hèthought itHkelyhèliad told 
thé cbmplainant, prior tô' hef conveyahce to him, that William and John 
lîamblinhad sold tlieît ishares to him,though hehad no particular tecol- 
léction of doing s6." : 

■ The proof of fraud, thérefore, dépends on thèse two facts,' ■ The évi- 
dence, after a careftil examination, furnisheë no others. Are thèse suffi- 
cient to produce the conviction that the défendant intended to cheat ànd 
defraud the complainant? Was hé gùiltyof actual or constructivë fraud? 
Did he intentionallyi or'ùtherwise, iriisleàd the complainant? Thesè 
èvi^ persons were about the same âge. The défendant was 25 years old 
oh the 25th ôf April, 1880. They had been long acquàinted, and the 
iinost friendly relations existed between them. They stbod on equal 
térms in référence to the knowiedge of their respective intetests in Mrs. 
Bishbp's estate; possessed equal nieans çf knowing each stép that had 
lièèn taken or agreed on by her co-heirs in the settlement of their rights. 
Shé had resdded in Sùsséx County durihg the earlier portion of her life, 
àlid had made annuàl or more fréquent visita to her relatives in that 
cbiiintyàftér she had gène to résidé in I^hiladelphia. She had been in- 
formed by a letter, receivéd from hôt brother Charles undèr date of 
May 17, 1880, of what had been dona ;up to that time, in thèse words: 
"Hannah, we, Charles, Joshua, Joseph, ^lijah, liavethis daysold to James 
Bishop ail of our right, title. daim, which we hold in Bell Bisbop's estate in 
ithe state of Delaware, and recelved pay for the same." 

There is no controversy over the truth bf the défehdant's statement 
în hi? lettef of Juiie 11, 1880, that all'the heîrs in Delaware had agreed 
to take 66,000 for théir interest, meaning at the rate qf 0,000 for their 
respective interests io fee-simple; jior is it denied that, he had paid ail 
of them, excepting the complainant and her half-brotherSj.iWilliam and 
John, before she conveyed her share to him. There had been no writ- 
ten articles of agreement between the défendant and any one of the heirs. 
The conti^cts for sale had been inade orally, and, when he stated to the 
complaî'h^nt.that ail the oth'ér heirs had sold to him, hé WâS telling what 
lie béHéved'tobe the tfuthjkhdhis statement was fully confirmed by the 
subsequeïït cônveyanceS froiin William and John Hamblin. In common 
■parlanci'é, whëTi a' person says that lie has bought a pièce of real éstate 
froni ànothèr, he cannot bé hèld guilty of falsehood, if, at thé time of 
makiiig such déclaration, tneCoirttàct of sale and piïréhaëe has been 
imadé; àlthoiigh rib cohvëyaflce of 'the property has beén formally exe- 
cjuted. There was no ihténtiohàl or constructivë fraud on thé part of 
tiié défendant in making 'thé statemétit hé did in référence to the shares 
bf William and John Hamblin; aiid there is no proof, in ail the volu- 
iàifabus ànd largely irrelévantteàtiniôny in this cause, that he intended 
to,, ôr that he did, deceive the complainant in orde'r tb obtain her deed; 
dnthe contrary, the attetnpt to shdvir that the complàiharit was the vic- 
tim of fraudulent misreprèséntàtions and unfair dealing has entirely 
failed.' That the défendant désired to buy her share and procure her 
dèed, àfterhe had bought ont the other heirs, was natural ènough, and 
héûsédno'imptoper inéàhs tb'acCotaplish that pùrposé. Néither Will- 
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iam nor John Hamblin Î?BS been produced fo contradîct the djefeudant's 

, Btatemçnt of their sale to him, nor is it satisfactprily proyed that the 

complainant would haye declined to make her deed of July 27, 1880, 

if she had then known that her half-brothers, William and John, had 

, not yet formally executed their deeds to the défendant. She went to 

Sussex ,coi)nty in July, 1880, andwaa visiting among her relatives and 

, connections for two weeks before the djate of her deed, and had every op- 

portpnity of acting with knowledge and délibération. Any contrivance 

on the part of thiSidefendant to deceive or defraud her, under such circuro- 

stanpes, would l^aye been futile. The charge of fraud, therefore, is not 

sustained. 

Another ground assigned for a reconyeyance is the gross inadequacy 

of the price paid by the^ défendant. The sale of Mr$. Bishop's estate wfts 

not aforçed one. ; Negotiations for the sale had been pending from early 

il) February to theTth of May, 1880, and ample time had been afforded 

. to make lan -œtimate of and fis the market yaîue of thç property. Two 

; modes ofsetilçmiefttwereopen,— the one that was adopted, and theother 

by proceedipgs. in the orphans' pourt for the assigninent to each heir of 

his respective portion, or, if such division should be found to be; im- 

practipable, then by an order of public sale, the proceeds of which would 

represeni the land, and be divided among the heir? according to law. 

To saye expense and delay, the first plan was considered the more ad- 

vant^eous, and was carried into efièct. AU of the heirs liyçd in the 

: neighborhood of thèse landg, and were more or less açquainted with 

them, the complain^t haying resided for the greater part .ofher Mfe 

in the sfime vicinity, Jonftthan Carey, if not ail of the uncles of Mrs. 

Bishop, was familiar with the value and productiveoess of such property. 

They had to estiœate the value of this whole estate, subject to the life- 

; tenancy of a very young ,man in the one-half of it. Sooie parts of the 

laqd; were swampy and uncultivated, and would require nq small outlay 

, of pioneyfor clea,ring ofif wood and djtching. The seUers wanted the 

.^ighestiprioe, and-the buyer the lowest price. The «.mount ,w^ ftt last 

agï^edron, and thesale made. Gross inadequacy of prjce, undqr circura- 

stajicep which rai^ the presumption of fraud or imposition, will some- 

timesfuinish goqd reason for équitable relief; but even then the priée 

must be so disproportiouied to the actual value of the property sold , as: to 

shopk the sensé of justice. No disproportion of this kind , existed hère. 

Thè advanced price> mentioned in defendant's deedto Stevens as having 

been paid by the latterto John Hamblin for the 61 acres of the Burton 

. farm,,falls short of the full proof required to establiçh such aninadequacy 

of price for which equity will set aside a sale otherwise fairly ^nd bon- 

estly made; and there is not the slightest évidence th,?,t any person was 

willing and ready to pay more than $6jQ00 ii^ cash for ttej whole estate, 

Bubject to the life-tenancy of the défendante Moreoyer,, th« fact that 

, Jphn .Haniblin, on a resale of his share, obta,ined a considérable advance, 

, does, npt proye that aa inadéquate pripe:w:as paid tPîthe complainant for 

• , her sh^re, or for the, collective shares. ■ : ; ,; i.siî / 

; Tlw iremaining question tç be considered is, :w;*9: there «^«h «.jqifttake 
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of làwcomtsiîtled by 'thèse parties, under ail the circumstances surround- 
ing the sale of Mrs. Bishiop's estate, that a court of equity is bound to 
give relief. from its conséquences to this complainant,'who is the only 
onedf the defendant's grantors who is now demanding a reconveyance. 
The gênerai rulè, both at law and in equity, is that a conveyance, un- 
accompanied by fraud or imposition, will not be set aside for a mistake 
of law. Contracta and conveyances bave been canceled or reformed to 
correct a mistake of fact, or in order to earry out the intention of the 

■ parties, but where thete has been a mutual and plain mistake of law, the 
interférence of a court of equity has been rare and exceptional. Conflict- 
ing opinions of able judges may be found on the meaning and application 

■ of themaxim, ignorantia juris non excusât, but the current of authorities 
in this country isin favor of enforeîng the ruie as just stated. Some 
lèarned jurists havô assumed the position that the maxim was designed 
to apply to violations of the criminal law only, ànd that it should nbt 
prevent the rectification ôf a mistake, when a person has ign'orantly dis- 
posed of bis priva te right of property. Various nîce distinctions and 
refined teasoning bave been employed to relax thestringeney of the rule, 
and counsel for complainant bave éeferréd to îtespectable authorities, 
both in this country ànd in England, to sustain their theory that the 

-présent case affords the example of a mixed mistake of law and fact, for 

- which the relief now sought for has been granted. In Freeman v. Curtis, 
' 51 Me* 140, it was held that money paid or other property conveyed under 
' â thistake of law, with full knowledge of the facts, cannot bè recovered 

back; but in that case the défendant hàd paid no considération for the 

■ property, and, being also guilty of déception, a reconveyance was ordered. 
It is true that in that case the plaintiffs were ignorant of the law relating 

- to the descent and distribution of estâtes, âud this ignorahce of the law 
involved them in a mistake of fact as to who were the heirs of H. Curtis; 
and the court said: "Wherè the mistake is one both of law and fact, 

* though the latter is the resuit of the former, relief will be granted when 
justice and equity requireit." The doctrine thus laid doWn might be 
accepted as Sound, when ail the parties who had lost or gained by the 
mistake could be restôred to their original condition in relation to the 

; property affected; but it may be considered more in the light of a didum 

• than of an adjudication, since the case was decided oh other and différent 
gmunds. The maxim ignorantia a àet. is founded oQ the presumption 

: that every person is acquainted with bis oWn rights, provided he has 
>'h&à a reasonable opportunity to know them, and oh a long expérience 
;0f the dangeroùs and embarràssing results that would follow if ignorance 
■of the lawshould be recpgbized as asUfBcient cause for the annulment of 
contracts which bave been éxecuted by a complète performance. 1 Story, 
Eq. Jur. § 111; BUbë ViLumley, 2 East, 469. What was the mistake 
niàdë by the parties in this cause? The complainant was both a cousin 
of thé whole blood and an aunt of the half-blood of Mrs. Bishop. It is 
■adfalitted that, at thé timë when the complainant éxecuted heï deed, she 
believed that she was entitled to a one-twenty-fourth part of the estate 
ordy, as a coûsin-germâu bf the décèdent, and that she intended to cou- 
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vey that much and no more of her interest to the défendant. It îs also 
admitted that the défendant believed that he was purchasing from her 
the share to which shewas entitled as a cousin, and that both were alike 
ignorant that by law she was also entitled to an additional share of four- 
fortieths as aii aunt. This niistake arose from the incorrect advice of 
the counsel who was consulted by the heirs, or from a misunderstanding 
of that advice. In' either case both parties acted in ignorance of the pro- 
visions of the statute of Delaware, which directs the transmission of the 
estatebf a décèdent who dies intestate, leaving only uncles and aunts, or 
the issue of a deceased uncle or aurit, to survive her. The statute pro- 
vides that in such cases the estate shall descend — 

"To the next of kin in equal degree; and the lawf ul isstie ôf such next of kin 
by right of représentation: provided, that collatéral kindred claiming through 
H nearer comtnon ancestor shall be preferred to collatéral kindred claiming 
through a more remote common ancester. " Bev. St. Del. c. 85, § 1. 

The sâme section, in a preceding part of it, provides that the dece- 
dent's brothers and sisters of the whole blood shall be preferred to the 
brothers and sisters of the half-blood. It was doubtiess the raisappre- 
hension of this rule of préférence of the whole blood, when the estate de- 
Volved on brothers and sisters, that led to the mistâken construction of 
that part of the statute above quoted, and by which the heirs had been 
instructed that their interests were determined. But this portion of thie 
statute had long before received a judicial interprétation in McKinney v. 
Mellon, 3 Houst. 277, which settled ail question of its meaning. It was 
there decided that — 

"The hàlftblood are entitled to, and must be admitted to share in, the distri- 
bution ih eqjual degree with the whole blood in ail cases where they are not, 
by express statutory provision, excluded by préférence conferred by it upon 
others. Thia our statute bas only done in preferriiig brothers and sisters of 
the whol^ blood to brothers and sisters of the half-blood," 

The construction given to this statute by the lawyer who was consulted 
by the heirs excluded the uncles and aunt of the half-blood from any 
share ôf thé estate, and hence the mistake, which was a plain and sim- 
j)le mistake of law, made with a fuU knowledge of ail the facts of rela- 
tionship and degree of consanguinity of the defendant's grantors to Mis. 
Bishop. Can it be said with any propriety that this mistake was one 
of fact, or of niixed fact and law? On this point it bas been observed 
that, where there is a plain and established doctrine, so generally known 
as the corbmon canons of descent there, a mistake in ignorance of the 
law, and of title founded on it, may well give rise to a presumption that 
there bas been some undue influence, imposition, mental imbecility, 
surprise, or confidence abused. But in such cases rnistake of the law ia 
not the foundation of the relief, but it is the médium of proof to estab- 
lish some other ground of relief. ' 1 Story, Eq. Jur. § 128. 

As alreadysaid, there bas been ranch discussion of the question when 
and howfàr a court of équity will go in granting relief from a mistake 
of this kind; but it will not be necessary or useful to renew that discus- 
sion hère, or to review the numerous àuthorities that are to be found in 
v.4lF,no.2— 6 
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,the texl^books, Lans4(Wf^. v. Lan?downe,2 Jac. & W. 205, so much re- 
lied on by the complainant's counsel, bas not beea accepted as the law 
of tbis Wuntry, npr ha? itbeen unifôrpaly received. as a controlling au- 
thori^ in England, v In tbat case tbe court relieyed the plaintiff from a 
inistake of law which;h6 had committed under the advice of a layman; 
but the facts which ^e^e before tbe court bave not been fully reported, 
and th? décision hap been criticised and doubted. It is enough for the 
présent purpose to knpw that the ; question TîTas clearly presented and con- 
sjdered in JSanfc v. Dœnxd, 12 Pet. 32, in which the court states the prin- 
ci(pleinvolved in the cas^ in theae iiYords: 

"The main questionon which relief wa» sought by the bill, that on which 
the Recrée below proceed^, and on which the appellees rely in thia court for 
Jts aiE&rma,hçe, is, caii a, court of chancery relievé agàinst a mistake of law?" 

Mter à discussion! of the évidence, and a référence to the confusion 
created by nùmèrous and conflictihg décisions, the court reaffirras its dé- 
cision tin Hvmi V. J&msïrWniere'B Xcim'f», Iv Pet. 15» and concludes with 
■thiai'ianguage:, ...,.L '■■,.< ■:[ : : . î-^=, .v/ 

''Teating the case by theiprinciple 'thàt a niistake orlgnorance of the law 
forms no groundof çelief froin coutrà.cts>faiiIy entered inl|j, withafuU knowl- 
edge of the facts,' and jinder ciroumsUiflces repelling ail pj:esujnptions of 
f ravid, impoaitipn, or |undiie.aqvantage havjh^ been taKen bf ÏJie party, none 
oiwhich are chargeablê'upoh tlie àppellàhté in this case, the question theh 
is,' wëre the coniplainants éntitled to relief? ïo which we respond decidedly 
in %e négative. î' - / 

The court had previou'sly said, in Sunt v. Roùmaniéfié!» AdirCrs— 

"That whatever exceptions there m^y be to this rule, [that.jnistakes arising 
"troàignofàhce of law are'ïiotrelieyable in équity,] they are not oniy'few in 
number, but they \yili bé fw^d to haye something peouliar in their character, 
jindftP in volve otherçlelhèn^of décision." ,, i, 

In commenting on ' thésë i;w6 èases, an eminent jurist hàs remarked 
that, "so far as the coyrts-qf the Ufljted States are conDerned, the ques- 
tion may be deemedfinallyat rest.î'. 1 Story, Eq. Jur. 148. 
, . The estate of Mrs. PishQp ($6,000) should havebeen divided into 40 
.fibares, and distributed asfollows: Four shares to e^ch uncle andauiit 
iijsing -at the time pf hpr death, and pne share to each of the four phil- 
dren of Msiry Çarey Hpflctblin, the decease^ axxni. Under that arrange- 
;n}ent,.the coinplainanti.TSîquld hâve reçeived four shares: as an auht, and 
pne share as a cousin. .Throughhei; ignorance of the law,i without any 
.faplt of the défendant, sh:e, bas been deprived of four shares, a loss which 
the court cannot restore to her. This niay entailsonie hardsbip on her, 
but, on the other hand,:if,the couït was ;at liberty to order, and should 
flàake, a decree for a recpnveyanpe, a still greater h^-rdship would be in- 
flicted on the defend^n^, Â court of equity is;:alway3 reluctant to re- 
scind a contract, unlegç. the parties can be put haqk in slat-tj, guo; and if 
••fhis cannot be dojie, it.will giye reliçf only where the çlearest andstrong- 
;^]t:equity imperatiyely demandpit, : Jjlrymea v. Sandêrs, 93 IJ. S. 62, ; 
; : The equities in,thi?'Case, being equal, the existing conditions of; the 
j^efendîint apd çpin;^in?.p^ ;?hpi^ld.;noi hçdistiurbed. Tbe defendadt, 
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after he had acquired possession of the estate, bègan àt once to lay ont 
money in improving the property, which he did quite extensively . The 
distribution of the money paid by him 'to the heirs was made under a 
mistake of law, due to the common ignorance of ail the pa.rties concerned 
in the settlement. Justice and equity would appear to require a redis- 
tribution, but thig,cannot be ordered under the présent proceedings; and 
whether, at this late day, the complainant could successfuUy deraand a 
contribution, from each one of the heirs who was overpaid, to make good 
her loss, is à question not now before the court. 
Let à dëcrCe be entered dismissing the bill. 



United States «e reî. Spitzee et al. v. Town of Cicebo. 
, .Cireuit^ Coifrt, D. Indiana. December 81, 1889.) 

1. TOWWS— ■Ti.XATION-^TATUltBS— CoNâTBXJCTION— MAlîBAMnS. . 

Rev. st. Ind. 1881, S 3333, cd. 15, çopfers upon incorporated towns tUe power "to 
levy and coUect annual taxés, not to exceed flf ty cents on the hundred dollars valù- 
ation, and tWenty-flve cents poll-tax, on ail ;property subjebt by law to taxation. " 
Section 8348 provides that "the board of trustées shall, before the tbird Tuesday in 
May of éach year, * * * détermine thé amount oi général tax for the current 
year;" and section 8349, that, "when the assessment roll shall bave been corrected 
and completed, l^he trustee.s s^U levy a tax upon the taxable property of said town 
to BUçM an amotint a^ thëy may deem necessary, " etc. Held, that thèse provisions, 
being'Origintdly ail parts of the same enactment, were to bé read together, and, 
wbile under section 3349 the.board shall annually levy a tax to such an amount as 
they deem necessary, the ^evy must be within the limits prescribed in clause 15 of 
8ection8S88. 

a. Same* ■ "■, '■'■''; ' ' 

The power gi ven îh clause 17 of section 8833, " to complète sohool>houses noW In pro- 

gress of érection^ and provide for thepaynptent of the same, tp ereot Qr provide such 

scbool-houses as may be necessary for the use of the schoois of the town, to keep 

them in repair, " etc., is not inconsistent with the limits prescribed in clause 15 of 

, said section. ., 

(B, Same— Impubd PowBB. 

A graniOf power to a municipal corporation to incur indebtâdness does not neo- 
essarily parrv with It aa implication of power to levy taxes s^ifficient to meet the 
obligation when due. 

4. Bamb— Omibston to MEakb Lbvt-^Ricfhts op Bondholders. ' 

Tbe fact that in some of the yéars iii&i a town bas omitted to levy the spécial tax 
provided for in a législative aot. to pay the bonds of the town, does not give the 
bondholders the rigut to bave sttch omissions made good by mandamus, it thoy ac- 
quiesce in the omission to make the levies. ' : 

6. Samb— WAiyEB IN BoiTD OF Appraisement Laws. 

A promise topày containedin municipal bonds, "withont relief frt^m the valua- 
tion or àpprckisetiient laws of the state, "is a mère waiver by the debtorof the 
benefit of vt^uatlon o>^ appraisement in case the obligation shall be enforced by ex- 
écution at làw, and cannot oe'constrned to require levles for payment of the bonds 
to be made lipon the samé valuation that existed in the town when the bonds were 
issued, 

C. Same— Récitals is MuijiioipaJj Bonds— Law and Faot. 

Recitalà in municipal bonds are bindihg only in respect to matters of fact, and 
not in respect to.matters of law, of which ail are bound to take cognizajioe. 

In Equity. Application for mandamus. 
Sandet8& SotBerg,iorre\atoTs. 
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"Woods, J. The relators hâve a judgment for $3,495^66 and costs 
against the town of Cicero, rendered on the 12th day of December, 1888, 
and now ask an order to compel the levy of taxes, with the proceeds of 
which the judgment shall be paid. The judgment referred to was renr 
dered upon bonds of the town dated March 1, 1877, which contain this 
récital: « 

"This bond is one of a séries of $13,358.58, authorized by an ordinance 
passed by the board of trustées the 17th day of ■February, 1877, in purauance 
of an act of the state of Indiana approved March 8th, 1873. The authority 
will also be found in the Revision of 1876: 'An act to authorize cilles and 
towns to negotiate and sell bonds, to procure means with which to erect and 
complète unflnished school buildings, and to purchase any ground and build- 
ing forschool puiposes,and topaydebts contracted forsuch érection and com- 
pletion, and purchase of buildings and grounds, and authorizing the levy and 
collection of an additional spécial school tax for the payment of such bonds.' " 

This i-ecifeil refers to a single act of the législature, — that approved 
March 8, 1873, — which is found in the Révision of 1876, vol. 1, pp. 343- 
345. It authorizes and requires an additional tax lety, which "shall 
not, in any one year; exceed fifty cents on any one hundred dollars of 
taxable prbperty, and ohé dollar on each poil." This séries of bonds, it 
appearSj was issued for the purpose of raising meaus with which to pay 
a prior issue put out by the town in 1872, côntaining the foUowing ré- 
cital: 

"This bond is one of a séries of 010,000, authorized by the said town by an 
ordinance passed by the board of trustées thereot on the llth day of Decem- 
ber, 1871, and by an amendinent thereto passed on the day of Febru- 

ary, 1872, for the purpose of erecting schbbl.^houses in the said town, and in 
pursuance of an act of the gênerai assembly of the state of Indiana approved 
March llth, 1867, and an amendment thereto approved May 15, 1869, author- 
izing eltiés and towns to negotiate and sell bonds for the purpose of erecting 
school buildings," etc. 

No objection bas been made, or probably could be, to the vàlidity of 
either séries of bonds, and référence to their origin was necessary onlj' 
fôr the purpose of determining what powers of taxation the town has in 
order to procure means for their payna^t., By section 27 ef the act of 
June 11, 1852, the same as section 8342 of the Revised Statutes of 1881, 
tfe'e gênerai power of towns to borrow taôniey is put under certain restric- 
tions; and for debts created in the manner prescribed in that section it 
is required that "the trustées shall add to the tax, duplicate of each year, 
SQCcessively, a levy sufEcient to pay the annual interest on such debt or 
l'oan, with an additioh of npt less thanfive cents on the hundred dollars 
:to create a sinking fund for the liquidation of the principal thereoi." 
But the power of taxation thus conferred is not available to the relators, 
;b§pause their deniand àrbse under later enactments, by force of which, 
in respect to the subjects embraced in them, section 27 (3342) was re- 
pealed. Olark v. NoblesmUe, 44 Ind. 83; MerriU v. Monticdlo, 22 Fed. 
Rep. 589. 

The inquiry, therefore, must be, what powers outside of this section 
(27) has the town to levy taxes for the p'ayment of this demand, which 
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it haa failed and refused to employ? In the original act forthe incorpo- 
ration of towns, underthe constitution of 1851, approved Junell, 1852, 
(1 Revision 1876, p. 874,) the express powers conferred are enumerated 
in section 22, and among them the following, which are pertinent hère: 

"■ Fifteenth. To levy and collect annual taxes, nob exceeding flfty cents on 
the hundred dollars valuntion, and twenty-flve cents poU-tax, on ail property 
subject by law to taxation." 

"Sec. 30, [of the same act.] The board of trustées shall, before the third 
Tuesday in May of each year, * * * détermine the amount of gênerai tax 
for the current year. " 

"Sec. 33. When theassessinent roU shall hâve been corrected and oompleted, 
the trustées shall levy a tax upon the taxable property of said town to such 
an amount as they may deem necessary," etc. 

By the act of March 1 , 1877 , section 22 was amended to read as it now ap- 
pears in section 3333 of the Revised Statutes of 1881 ,-^one of the amend- 
ments consisting in an addition to clause 16 ofwords conferring a power 
to tax dogs, and not otherwise changing the clause, — -but sections 30 and 
33, appearingin the Revised Statutes of 1881 as sections 3348 and 3349, 
remain unchangèd. It is conceded that ttie tax of 50 cents on the $100 
valuation, and the poil and dog taxes authorized by clause 15 of sec- 
tion 22, (3333, Rev. St.,) and the spécial tax authorized by the act of 
March 8, 1873, under which the bonde were,issued upon which the re- 
lators obtained judgment, bave been regularly levied and collected; but 
the relators contend that, under sections 8348 and 3349, the trustées 
hâve a gênerai power, in their discrétion, limited only by the necessi- 
ties of the situation, to make levies for the payment of valid indebted- 
ness. The court is not able to adopt this construction of the statute. 
If there Were any inconsistency or conflict between clause 15 of section 
3333 and sections 3348 and 3349, the first,as it stands in the Revised Stat- 
utes, is the later enactment, and consequently controUing. But there is. 
no conliict. Thèse provisions, being originally ail parts of the same enact- 
ment, were to be read together, and the subséquent amendment of sec- 
tion 22 (now 3333) does not afiFect thatproposition. Accordingly, while, 
under section 3349, the board shall annually levy a tax * * * to 
such an amount as they may deem necessary," the levy must be witbin 
the limits prescribed in the fifteenth clause of section 3333. ■ 

Référence has been made in argument to the power given, it clause 17 
of section 3333, "to complète school-ho uses now in progress of érection, 
and provide for the payment of the same, to erect or provide such school- 
houses as may be necessary for the use of the schools of the town, to 
keep them in repair," etc.; and it is argued that thèse powers, given in 
unrestricted terms, are inconsistent with the proposition that the entire 
iaxing power was intended to be confined to the limits prescribed in the 
fifteenth clause. But this could be said with equal force in respect to the 
other powers granted, the exercise of which would involve expenditure. 
Eor instance, the power given in the eighteenth clause, " to construct ail • 
necessary wharves and landings," etc. If the limitation in clause 15 ' 
means anything, it means that ail the powers granted in that act must be - 
«xercised with référence to that limitation, or by means of crédit obtained 
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under section 27, (5342,) whioh, as already explainedj îs not aipplicablfr 
to the rélàtors' demand, 

It is not true, as counsel contend, that a grant of power to a mu- 
nicipal corporation tb incur indebtedness necessarily carries with it an 
implication of power tolevy taxes sufficient to meetthe obligation when 
due. It is certâinly not so when, as in this case, the gênerai taxing 
power is liraitçdj^and the act under which the obligation wàs incurred 
Cpnfers a spécial power of taxation, which is algo limited. The question 
is fully covered by the décisions of the suprême court in U. S. v. Maçon 
Cb., 99 U. S. 582, and BaUs Co. Courtv. U. S., 105 U. S. 733. Such situa- 
tions are often met by new loans, under a power granted to renew or to 
fund existing liabiiities, and it may be that the défendant town has 
such power, — a question which does not arise hère, — but that it has 
not. the power of taxation asserted by the relators seems clear. 

The récital in the bond,it ia coutended, constitutesan estoppel against 
the déniai of authority ; but if the récital purported to contain an assertion 
of authority, except as givenin theactreferred to,— and it certainly does 
not purport to assert more,— il would be ineffective. Récitals in such 
instruments can bebindiûg only in respect tô matters of fact,and not in 
respect to matters of law, of which ail alike are bound to take cogni- 
zance. Authority in support of this proposition need not be cited; cer- 
tainly none can be cited against it. 

It isBUggested that in Bome of the years past the town has omitted to 
levy the spécial tax providedi for in the act of 1873, and that the relators 
hâve the right now to haye those omissions made good. I do not fînd 
that the record présents this questiony but in the absence of a showing 
that the omissions were not acquiesced in by the creditor at the time, 
and timely steps taken to enforce literàl cotnpliance with thè statute eacix 
year, which were defeated by reason of the " delays of the law " or other 
cause beyond the control of thè créditer, such remedy, as it seems to 
me, is not allowable, eveu if it coUld be had under any circumstances. 
The gênerai rule seems to be that the: courts will compel, and can com- 
pel, the exercise of only the powers given by statute, and the ex- 
press words of this statute are that the spécial tax " shall not in any year 
exceed 50 cents," etc.; and so it teould seem that if a creditor in any 
y^arpermits,— certainly, I think, if he acquiesces in,-r-an omission of 
the levy , there can be no recovery by mandamMs of the lostground. 

The obligations upon which the relators obtained judgment contain a 
promise to pay, "withoutrelief from tbevaluation or appraisement laws 
ofthe State of Indiana,i"and on the strength of this the relators insist that 
tbey are entitled to bave the tax levies dlowed by law -made upon the 
samevaluation of property which existed in the town when the bonds 
were issued. This expression is the one commonly uped in promissory 
notes and other obligations made in Indiana, or with référence to the laws 
of the State, whereby the debtor waives the benefit of valuation or appraise- 
ment in case the obligation shall be enforced by exécution at law; and 
asused in municipal bonds it has never been suppoaed, I think, that 
the expression had any other signiâcance. ' It may be that a sale of mu- 
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nicipal property upon exécution cannot be hâd, but, nêverthelôss, tho 
clause is not without force in the bond, in case relief should be squght 
against an indorser. Besides, by the same statutes which give corporate 
existence and powers to tlie town, and authorize the incurring of liabilities 
; like those in judgment, provision is jnade for stated valuations of prop' 
erty, upon which the tax levies authorized are required to be made, 
and upon any other basis there is no authority for any levy whatever. 
It folio ws that the relators are not entled to relief in this action. 
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(Circuit C(Atrt, i>. Colorado. Jaiiuaty 16, 1890i) ' , 

1. livStCirJit, CORPORATIOSSTrrSoNDB — RbOOKD O» OSBINàNOB. 

triider Gten. St. Colo. S 35, gtatute au town ordlnances, t)rôvldlng thàt "SlI 6i> 
diQ^noeà Bball, as soon as may be after their passage, be reoorded in a bock kept 
for that-ptirpôse, and ba autbenticated by tne signature ol the-presldingioffloer 
• » » and the olwk, *; it, is no défense tp an action on municipal bonds, that the 
ordinance in pursuance pf whloh they recite that they wéré issued was qotso re- 
corded and authéntlcàtedi'Sis such acte are not reqùit'ed to give efleot tothé ordi- 
nanoe. ' ' ■ ' ' ^ '":'; ■■!..:' 

5. SaÛB-^P^BI.ICATION' «r OBDHIAirOR. ) 

It is not necessaryi, to the y^lidity of such prdinance, th^lt'ishould be publi^hied 
in accordance with tne prpifision. of said section 25, that ''ail by-laws oT a-een- 
eïàl br permanent llatùre; and those imposing any fine, * • * shall bé Çub- 
lished in somé newepBpér, * ' * * andit shâl bedeemedàâuffioientdëfâBse to 
■ any suit orprosecntion forsnch fine ?>,•;♦: to show tb^t no such pnblicationwas 
made^ *,.*: * and suph by-laws and ofdinances shall not takeefliect * * *,u|i- 
til the ejçpiration of flve days after they hâve been published, " as tliàt provision re- 
lates to i^al enactràentis. 

3, 8ÀT«é— BONA FrOB HOLDfiïti^RBOITAiS IN BONBS. 

Where bonds reoite'that they were issued for the purpose of f unding th«l exiat- 
' ing debt of the city, and the city is authorized to iss^e such bonds, it is estopped, 
s^ AgE^nst. a bona^e boi^r, to set \ipt1^at tlie antécédent indebtedness wàs fraûd- 
\uleiit. '. . •■ • ■■■":' 

4. Sams— FcNfiiNO Debt— iîOTicB to "WAiiiANT HoIders. ' 

Ufidér Oen. St. ColO. 1 3419 et seq., anthoriztn^ the issue of 'bonds to fu&d the float- 
ingdebtOf municipalities, and requirmgpjiblicationpfnotioeito warrant holders, 
failure to pùblish the, presoribed notice doès not render the bonds invalid,' where 
the outstànding warrants yreie presehted and acceptëd f ofthe bonds. 
'6. Bame-t-Petition— Rbqotbitïs. 

Objection that the pétition to f nnd the debt was not presented by 50 tax-{tayers, 

a» required by said act,isnntenable iagainst a bona,^deholder, where tfaereQords 

- st^te that tiie. ,required nu^ber of qualifled citizens had petitipned, and the ordi- 

nuEinae ordering the eléotioù recites the présentation of the pétition by ^ùàllflàd 

'àectofs. " ,.....:;', ,, ,, 

6. Same— CuRiNO Detects. 

Where the ordinance for the élection shows tbat the question to be ftttbmjttedwaa 
^wfaether the floating indebtedness should be f unded, and the record of the canvass- 
Ing board states that amajofity ot the electors voted In favor of fùndîng the debt, 
and thére is nothing of record to show thàt the notlde of élection was def edtive, the 
honds are not invalid, thOugh the notice published wàs for élection ou the proposi- 
tion to isstë water-works bonds. 

7. Sajib^— Wa^be-Wobks ,BoNDB— Lïiqjnîo G;rbd?t.; 

As! Const Colo., art. 11, g 8, authorizes munieipal corporations to create debts for 
' wàterrworks, and imposes'nO limit, bondS" îssued'fbr this pnrpose in advanbè of the 
coDst'rhction: of the works are not InVaild 1)y reàson ot aiHiicle 11, fl, f orbiddinffstnih 
«a>$0i!ati9nBfromleuâiiigtUeir»reditt m .<:: ; 
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At Law. Action of debt. 
S. L. Carpenter, for plaintiff. 
Alvin Marsh, for défendant. 

PHitiPS, J, This is an action of debt to recover on ihterest coupons 
attàched to funding bonds issned by the défendant in 1887. The bonds 
are payable at the National Park Bank, New York,-fifteen years after 
date, or after five years, at the pleasure of the city; interest, 8 per cent. 
The bonds and coupons were duly signed by the mayor and clerk, and 
duly registered and recorded with the state auditor and the town treas- 
urer. 

A jury being waived, the cause was submitted for hearing before the 
court on the folio wing agreed statement of facts, in their abbreviated sub- 
stance, tô-wit: 

The town of Grenada was, incorporated as a municipal corporation in the 
month of July, 1887. On the Ist day of October, 1887, a pétition of 50 citi- 
zens and electors of the town was presented to the board of trustées, praying 
for the ^appropriation of a sum, not to exceèd $36,000, for prbéârihg watèr for 
domesticpurposes. Àt ^^peeting of the board on the 8th day pf October, 1887, 
on motion it was ordered that an appropriation of the sum of $36,000 be made 
for thB gijrpose of supplying thé town with water l'or domestic purposes. On 
the 6th;iJay of October, 1887, an prdinance wals pas'sed by the board numbered 
lO, concerniiig water- works, which provided, in substance, that, for the pur- 
pose of supplying t>ie city with water suitable for< irrigation, domestic, and 
other purposes, a réservoir of not less than 1,000 barrels' capacity shall be 
built, ajnd water supplied therefrom from thé Arkansas river, and thatscrip 
be issued to pay therefor, not to exceed $36,000, passed November 12, 1887, 
signed by the mayor, and attosted by the recorder, and duly published in the 
Grenada Èxponent. At said meeting of October 6th, one Thomas Doak sub- 
mitted a proposition to construct water-works for the town for the sum of 
$36,000, upon condition that the board would flrst issue warrants of the town, 
and deliver the same tu him, to said amount, to enable him to raise funds, 
upon thiB sale of the same, for the purpose of constructing said works. The 
proposition was acoepted by the town, atid warrants to the àniount of $36,000 
were issued and delivered to Doak. On the lOth day of October, 1887, a péti- 
tion of 50 qualifled electors, alleging that tliey bad pald taxes the precedihg 
year, Was presented to the board, reques'ting that a notice be published for 30 
days to holders of warrants to présent and exchange the same for bonds 
of said town, under the provisions of the act of the législature entitled "An 
act to enable the several towns and cities of the state to fund their floating 
indebtedhess. " In the recorded proceedings of the board the proper notice 
appearâ tô bave been given, duly certifled by Ed. Walsh, the city clerk. It ia 
admitted that this record entry is f aise, as no such notice was in f act pub- 
lished. 

On the 4th day of November, A. D. 1887, said Doak entered into a written 
agreeiM0nt with said board of trustées for the construction of said water-works, 
in substaiiçe as follows: The said Doak agreed to build a réservoir with the ca- 
pacity of ii,0QO barreJs of water, from which water might be used for domestic 
purposes; said réservoir to be supplied with water through a ditoh to exteni 
£ro(i| the Arkansas river at some suitable point westerly of said city to said. 
réservoir. "Thatisaid éity of Grenada shaiîpay and deliver to said Doak, his, 
heirs orassigns, its legally issued scrip, tothefuU amount of $36,000. * * * 
Said city shall also secure and grant to said Doak, his heirs or assigna, the: 



NATIONAL BANK OF COMMEECB V. TOWN OF GRBNADA. 89 

right of way through said city limits freeof ail expense tosaid Doak, so that in 
diggingorconstructing said ditchthrough said city said Doak," etc., "shallbe 
at no expense, either for right of way, damages, bridges, or anyother expense, 
except excavation . Said city hereby agrées to pay ail expense, damages, or other 
demands niade on said Doak," etc., "in the digging or construction of said 
ditch through said city, except engineering and excavating. Said city shall also 
furnish with good and sufflcient title to said Doak, his heirs or assigna, siiita- 
ble lands, on or adjacent to the ditch, for the uses and purpose of a réservoir. 
Said Doak," etc., "shall locate said ditch in and through said city wherever 
he may choose, except said ditch shall be on or along some street, streets, al- 
ley,or alleys. Said city shall at once proceed to refund said issued scrip into 
refunding bonds, bearing interest at eight per cent., payable semi-annually, 
and deliver same to said Doak, his heirs or assigns. Said Doak, his heirs or 
assigns, tobegin work as required by law, and complète the same as soon as 
it is practicable so to do. " 

On the 7th day of November, 1887, a pétition containing the same names 
as the former pétition was presented to the board, petitibning it to submit to 
'a vote a proposition to fund $36,000 of the city indebtedness with 8 per cent, 
funding bonds. On the lOth day of November, 1887, Doak presented, at a 
meeting of the board, the $36,000 of warrants, and offering to accept in lieu 
thereof the funding bonds of the town, which was accepted. On the llth of 
November, 1887, the board adopted the following ordinance: Section 1 di- 
rects the submission to the qualiSed electors of the town to vote on the ques- 
tion wliether the board of said town shall issue bonds thereof under the pro- 
visions of an act of the législature of the state of Colorado entitled " An act 
to enable the several eities and towns of the state to fund their lloating in- 
debtedness," in exchange at par for warrants of said town issued prior to date 
of the first publication of the notice heretofore published in this behalf, in ae- 
cordance with the pétition heretofore presented to said board, etc. ; such ques- 
tion to be submitted at the spécial élection, at the usual place ôf holding élec- 
tions, on the 12th daj of December, 1887. Section 3 provided that if, upon tha 
return of the eanvass of the vote of said élection, according to law, it should 
be found that a majority of the electors who shall hâve paid taxes upon prop- 
erty assessed to them in said town the preceding vear shall hâve voted in fa- 
vor of said proposition, and the resuit of said élection be so declared, then the 
mayor and clerk of said town were authorized and directed to exchange bonds 
of said town to the amountof $36,000, and no more, at par, for and on account 
of certain warrants to the amount heretofore issued to one Thomas Doak, in 
payment for the construction and opération of water-works within said town, 
as per the ordinance heretofore passed in that behalf. Section 4 directed 
that notice of said élection be published according to law. This ordinance 
was not recorded in the ordinance book, nor signed by the mayor and clerk, 
nor published in any paper. 

It is admitted that no poll-tax was ever paid by the citizens of said town 
after its incorporation, and that the total value of the real and personal prop- 
«rty, as shown by the légal assessment in said town, was $119,000, Notice 
was duly givén bf the spécial élection ordered in said ordinance, which recited 
that the élection was "for the purpose of voting upon the proposition to issue 
$36,000 in bonds for water-works for the town of Grenada. Those voting for 
said bonds shall hâve written or printed upon their ballot, ' For water-works 
bonds, yes.' Those voting against the bonds will hâve written or printed 
upon their ballots, ' For water-works bonds. No.'" At a meeting of tha 
board of trustées held December 17, 1887, as a canvassing board, it was found 
that a majority of the electors of said town voted in favor of funding the town 
debt; whole number of votes cast, 24; ail in favor thereof, none against. At 
mis same meeting it was ordered that the mayor and clerk of the town be au- 
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thorîzéd to Issiië boiiaà'îh'the suin of $36,000, which bonds wére thereafter 
issued and deliveiea''ti6'M8id Doak în exehange for his said warrants. Noan- 
ireal appropriatibh otdirtaftee was passed by the town board ia 1887, and no 
ordin rince -was eVer ^ passed providing forataxto pay principal or interest 
upon said bonds or cbupons^ The water-works in question were never con- 
Btructed, nor any part theréof. 

It is admlltted that of sftld bonds, with coupons attached, numbered 9 to 72, 
inclusive, were sold or négOtiated to plaintifl, who purchased them before ma- 
turity. In good faith, and without notice of the proceedings of the said town 
board; that they were so bought In open market, for a valuable considération; 
ând that the plalntifiE îs a banking corporation, résident of Kansas City, Mo. 

The agreed staténaent contains other spécifications, not deemed im- 
portant to recite. 

If the parties joining issue herein were Doak, the contracter, on oné 
Bide, and the defenda,ht town on the other, I should not hesitate to hold 
that the considération ofthe bopds h^d failed, and no rècpvery could be. 
had. That Doak and the town oflBcials, or some of tHem, entered into 
à conspiracy to plunder the tax-payers of this town, does not admit of 
debàte. It was as bold in conception as it was graceless and impudent 
in exécution. That an hdhêst constituency, with the instinct of self- 
preservation,. could sit quietly by ahd permit such a larcenous scheme to 
culminate before their eyes, is âlmost incredible. It is transparent, from 
the face of the whole proceedings, and especially on the, face of the con- 
ttact made by Doak with the towny that he never intended to construct 
the water-works. No placé néar or approximate to the town is fixed for 
jilanting the réservoir, whîlç thé title to the land for the réservoir, and 
the right of way for the ditch, TVere to vest in Doak. The city obligated 
itself to issue to hira at. once, before any work was dotte, warrants for 
$86,000, and to proceed atonce to refund the warrants in funding bonds, 
and deliver them to Doak, without any security being asked from or 
given by him for the performance of the work. The only promise made 
by him was to bègin the work as required by law, and complète the 
Bitme as soon as practicable. It bas not yet appeared when the law re- 
quires such work to begin, ftnd it bas not yet proven to be practicable 
for him to bégin or complète it, and presumably it never will be. 

But the question to be decided hère îs between the plaintiff, a pur- 
chaser of thèse bonds for vàluàble considération, before maturity, and in 
good faith, and the défendant corporation, whose offiôers ând agents pe*- 
mitted the bonds to be plàped upon the market as Cottiriiercial paper. 
The bonds as offered for sale were in due fbrm ,, and properly executed,' 
They had been registered with the state auditor, and, recorded by the 
tOwù treasurer, as certified on their face. It was recited in the bonds 
that they had been issued urider the sanction of an ordinance providing 
therefor, for funding andipaying the existingdebtsof the city of Grenada. 

Itis to be conceded that the plaintiff was put upon inquiry before 
îaoaking the purchase to a3çertain whether or not the law of Colorado con- 
ferred upon thé town of Grenada power thus to issue such bonds, and 
possibly whether or not'such ordinance was in fact passed. By section 
3419 et aeq., Gen. St. Cblo. , power Was côtiferred upon the board of trus- 
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tees of ihcorporated townâ td issue bond» of this character, to fond the 
floating indebtedness of thè towh. 

The bond recites that the mode adôpted by the towiï for the authori- 
zation of the issue of the bonds was "under ordinance of the city coun- 
cil of the city of Grenada adopted," etc. It is urged by cpunsel for de- 
fendant that no such ordinance was legally adopted. Its infirmlty ia 
predicated on two facts: First, that the ordinance, after being voted on 
and receiving the reqnisite number of votes, was not duly recorded in a 
book kept therefor, nor was it authenticated by the signature of the mayor 
and the attestation of the clerk; and, second, that it would not become 
ôperàtive as an ordinance until it was duly publiahed in a newspaper, 
whioh Was not donc. 

In respect to the authentication of the ordinance by the signature of 
the mayor, etc. , unless some positive statute applicable to such case re- 
qiiîrôs such signature as essential to the validity of the ordinance, this 
objection camiot be sustained. The doctrine of the old English courts as 
to corporations in that country, holding that the mayor was an intégral 
part of the corporation, whose présence and co-operation were necessary 
to a valid corporate meeting and àcts, does not obtain in this coantry. 
In this country the powers and duties of mayors dépend largely, if not 
entirely, ùpon the provisions of the organic act or charter of the munici- 
pal body , ôr the by-laws authorized thereby. Primarily his powers and 
duties are executive and ministerial, and not judicial or législative. So 
the gênerai rule is that the essentiality of his signature to the valid- 
ity of an ordinance dépends upon the charter or the organic act of the 
corporation, and, unless so made essential, it is merely directory. 1 
Dill. Mun. Corp. (3d Ed.) §§ 208, 260, 271. The statute of Colorado 
conceming town ordinances (section 25) pro vides that "ail ordinances 
shall, as soon as may be after their passage, be recorded in a book kept 
for that purpose, and be authenticated by the signature of the presiding 
oflftcer of the council or board of trustées and the clerk." It will be ob- 
served that this statute does not require the signature of the mayor, or 
the attestation of the clerk, to give effect to the ordinance. But the act 
oûly requires that the ordinance, as soon as may be after its passage, 
shall be recorded in a book, etc., and be authenticated by the signature 
of the presiding ofiicer, etc. ; thus clearly implying that the signature is 
not essential to the passing of the ordinance, but is merely for the pur- 
pose of e\ndencing its authentication, because apparently the signing is 
after the recording, and the recording is only to occur as soon as may be 
after the passage. So far as this plaintiff, a stranger, taking the bonds 
issued under such ordinance, is concerned, it becomes a binding act 
upon the city, pro vable by any other compétent évidence. Bank v. 
Dandridge, 12 Wheat. 74. This view is strongly maintained, both on 
reason and authority, in Martindale v. Pcdmer, 52 Ind. 411, and toc. cit. 

As to the publication of the ordinance, there can be no question that 
where, by express statute, such ordinanoes do not become operative un- 
til published in a prescribed manner, they hâve no force and efifect until 
60 published. The further provision of said section 25 is as follows: 



,92 TEDIEAL EEPORTEB, vol. 41. 

"Ând ail by-lawsof a gênerai or permanent nature, and those imposingany 
fine, penalty, or forfelture, shall be published in some newspaper publishéd 
witbin the limita of tlie corporation, or, if there be none such, then in some 
newspaper of gênerai cirdulation in the municipal corporation; and it shall be 
deemed a sufticient défense to any suit or prosecution, for such fine, penalty, 
01" forteiture, to show that no such publication was made: provided, however, 
that if there is no newspaper published within, or which bas a gênerai circu- 
lation wjthin, the limits ofthe corporation, then and in that case, upon a res- 
olution being passed by such oouncil or board of trustées to that efifect, such 
by-iaws and ordinances may be published by posting copies thereof in three 
public places, to be designated bythe board of trustées, within the liraits of 
the corporation; and such by-laws and ordinances shall not take efEect and 
be in force until the expiration of flve days after they hâve been so published 
or posted. But the book of ordinances herein provided for shall be taken and 
considered in ail courts in this state slb prima facie évidence that such ordi- 
nances hâve been published as provided by law." 

It is apparent from this provision that the riglit to défend on the 
ground of the omission to publish is limited to by-laws of a pénal char- 
acter, and to suits or prosecutions for fines, penalties, and forfeitures 
arising ont of a violation of such by-laws; and on the maxini, expresdo 
unius, exclusio al-terivs, the idea of any other character of ordinance be- 
ing in the mind of the law-maker is not tenable. It is also manifest, 
from the subject-matter and context, that the provision that "by-laws 
and ordinances shall not take effect," etc., "until the expiration of five 
days after they hâve been so published or posted," being qualified by 
the Word "such," evidently has référence back to the pénal enactments 
of the goveming board ; for it is not to be conceived that the law-maker 
would make a provision of a substantive character, limiting the opération 
of'all ordinances from the- petiod of theïr publication, by covertly and 
obscurely mingling the provision with one providing for an alternative 
mode of publication by posting copies in certain public places. Neither 
am I of^the opinion that this section applies to an ordinance like the one 
iïi question, which is spécial in its character, not for the government and 
gûidance of the people, but designed only to authorize a change in the 
form of the municipal indebtedness. Amey v. Mokyor^ etc., 24 How. 365; 
Blanchard v. Bissell, 11 Ghio St. 103. Furthermore, if there were mère 
irregularities and d.efects in the passage of the ordinance, is the défendant 
in a position to successfuHy riiake such objection, after its agents haye 
recited in the bonds that the ordinance was adopted, and the bond has 
been bought in the market? Van Hostrwp v. Madison Oity, 1 Wall. 291. 

It is insisted, with vigdrous répétition, that in fact the debt funded 
was no existing indebtedness of the town; that it had its origin in fraud; 
that the town never receîved any considération for the bonds, and noné 
in fact was contemplated by the conspirators to the fraud. Ail this I 
firmly believe, from the évidence before me. But the insurmountable 
obstacle in the way of this défense is that by the récital on the face of the 
bond, that it was iasued undèr ordinance "for the pùrpose of funding and 
payiiig the existing debt of the oity of Grenada," the défendant is pre- 
cluded, as against thisplaintiflf, from now asserting the non-existence of 
the antécédent debt. Hackett v. Ottawa, 99 U. S. 86. In Ottawa v 
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Bank, 105 U. S. 343, Mr. Justice Hablan, reaflBrming the holding in 
Hackett v. Ottawa, supra, said : 

"The city eouncil had power, the votera consenting, to issue negotiable se- 
curities for certain municipal puiposes. If the purchaser, under some eir- 
cumstances, would hâve been bound to take notice. of the provisions of the 
ordinances whose titles were recited in the bonds, he was relieved from any 
responsibility or duty in that regard by reason of the représentation, upon the 
face of the bonds, that the ordinances provided for a loan for municipal par- 
poses. Such a représentation, by the constituted authorities of the city, would 
naturally avert suspicion of bad faith upon their part, and induce purchasers 
to omit an examination of the ordinances themselves; and, consequently, the 
city was estopped, as against a honaflde holder for value, to say that the 
bonds were net issued for legitimate or proper municipal or corporate pur- 
poses." 

The other objection to the issue of thèse funding bonds may be sum- 
marized as folio ws: That the statu te prescribes, as preliminary to the 
act of funding, that notice to holders of warrants must be published 
in a given manner, which was not observed in this instance; that the 
statute prescribes that 60 tax-payers must first pétition the town board 
of trustées to fund the debt, which was not observed, as the petitionera 
had not in fact paid any tax to the town to qualify themselves; and, 
finally, the law requires that the adoption of the ordinance in question 
should be preceded by a vote of a majority of tax-paying voters, whereaa 
the vote submitted in this case was for or against issuing "water-works 
bonds," instead of for or against "funding town debt," as prescribed by 
statute. 

The fact that notice to the warrant holders was not published is not, 
in my opinion, of substance. The principal object of this obviously is 
to secure the présentation of the warrants for the purpose of funding such 
debt. The end of the law, in this respect, was substantially obtained by 
the act of présentation of the outstanding warrants, and the offer of the 
holder to accept therefor funding bonds. 

As to the objection that the requisite pétition was not presented by 
qualified tax-payers for the electioti, it is answered that, as a matter of 
fact, the records of the corporation show when the plaintifF bought the 
bonds that the required number of qualified citizens had petitioned.for 
the élection; and thereupon the board of trustées passed a formai ordi- 
nance, reciting the fact of the présentation of the pétition by the qual- 
ified electors, and ordering the élection. So that, had the plaintiff 
gone to the town records before purchasing, it would bave been advised 
that the necessary preliminary steps to a légal élection had been taken; 
and, if the petitioners and electors were not tax-payers of the town, that 
was a fact resting m pais, to be ascertained qiMsi judicially by the mu- 
nicipal board; and the law présumes, in favor of the bonafide purchaser, 
that such conclusion of the town board was absolutely correct. Commis- 
gioners v. AspinwaU, 21 How. 539; Bissell v. JeffersmviUe, 24 How. 288; 
Tomi of Ooloma v. Eaves, 92 U. S. 484. Superadded to which, I do not 
think that the provisions of the statute of Colorado, respecting the qual- 
ification of such petitioners and electors having paid taxes to the town, 
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càn havb àny application to the caâé of aitown organized after thç taxing 
period for the current year had passed. In fact, othei: provisions, of the 
Btatate olearly make an exception iri iavor of such newly-created mu,nici- 
palities. 

As to the remaining objection, thatthe form of the vote submitted by 
tbiè brdînaïice to the âéctors was nôtstatutory, it must be conceded that 
si:idi foj:m bjF submi^ipn wascalculated to' deceive, as'a tax-payer might 
be wiliing to vote bonda to secure wâter facilities, yet be adverse to issu- 
ing bonds to fund the gênerai floating indebtedness of the town. And 
although the debt in question was incurred in an effort to provide the 
towh with water, yet if the form of submission be important, and a vote 
in fàvot of funding wàs essential to thè exercise of the power by the 
town board to issue funding bonds, this defect would be embarrassing 
to'thë right of recovery herein, unless the infirmity be cured by some 
recitation in the bond or other affirmation of record. Wefind from the 
agreed Statement of facts the following admissions: That on November 
11, 1887, an brdinance was adopted providing for this élection. The 
ordinance, conttary to the assumptions in the objections, showed on its 
face that the proposition to be submitted to the electors was whether or 
not they would vote tôt funding the floating indebtedness of the town, 
(élection to be held December 12, 1887.) The notice of dection, how- 
ever, as ptiblished, stated that the proposition to be voted on was: "For 
water'Works bonds. Yes;" "For water-works bonds. No." The record 
theh shows that at the meeting of the town board held December 12, 
1887, as a canvassing board, they found and declared "that a majority 
of the electors of said town voted in favor of funding the town debt;" 
and it was at this meeting that the bonds in question were ordered to be 
issued. What is the effect of such a record made by the municipal légis- 
lative body upon a purchaser of thèse bonds? Had the plaintifî exam- 
ined the record before purchasing, it would hâve found the requisite 
formai ordinance directing the élection. It would hâve found, further, 
that the canvassing board bad declared that an actual majority, of the 
voters of the town had, conformably*to the ordinanoe, voted for funding 
the d«bt of the town. There was absolutely nothing of record to indi- 
cate that the notice was defective. The forged entfy of record, made by 
the clerk of the board, showed that the proper notice was given, and the 
fact of an im proper notice rested alone in pais; which, uuder ail the facts 
appearjng affirmatively of record and on the face of the bonds, the pur- 
chaser is not bound to look up, and therefore cannot be bound thereby. 
"In a suit against a municipal corporation by a bona fide holder of its 
bonds, whose title accrued before maturity, the corporation cannot show 
by way of défense, if the légal authority of the corporation to issue the 
bonds isBuffiçient and oomprehensive, a want of compliance on its part 
witb fornialities reqiiired by the statute authorizing the issue of the 
bonds, or show frauds in thè their own agents in issuing them.". Grand 
OhutèV. Wvnegar, 15 Wall. 856. The case at bar in this respect is un- 
like that of McOlurev. Oxford, 94 Ué S. 429. There the bond referred 
to the act of the législature authorizing its issue, and a purchaser, of 
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course, wàp affected with notice of the requirements of the law. As the 
acl under wfiicla' the bonds purported to hâve been issued took effect 
only from its publication, it was manifest, from the date of the bond it- 
self, that the required publication of the act could not hâve been made 
prior to the issue of the bonds, and it could not, therefore, hâve been 
authorized by the law as claimed on its face. 

It is finally insisted by the learned counsel for défendant that section 
1, art.,11, 6t the state constitution, prohibits, in strong ternis, such mu- 
nicipal corporations from lending their crédit in any form in aid of any 
îndividual, association, or corporation whatsoever. But by section 8 of 
said article spécial exception is made in favor of the power by such cor- 
porations to create debts for sujiplying themselves with water for irriga- 
tion, for suppressing fires, and for domestic use. Thereseems to be no 
limit to the estent of the debts which maybe incurred fôrsuch purposes. 

The facts in this case aptly illustrate the great danger to the taxrpay- 
ing constituency in intrusting such large power to the average trustées of 
local communities, and the bitter expérience of its oppressiveness may 
teach the peoplé of Colorado the same lesson leamed by some of the older 
States, that the only complète safeguard of the people against such ex- 
posure lies in the unconditional abrogation and déniai of the power itself. 
Hère is & community of only about 400 soûls, with an assessed valua- 
tion of property of only $119,000, with a bonded indebtedness, in the 
first four months of its corporate existence, of $36,000, without one dol- 
lar of benefit in retum having been received by the inhabitants. How 
such a burden is to be met, and how the court is to enforce its payment, 
is not apparent to my mind. But the question before me is one of law 
only, and tp that only do I now respond. My conclusion is that tha 
plaintiflF is entitled to judgment for the principal and interest of the cou- 
pons sued ou herein, and itis accordingly so ordered. 



PiEB V. Chicago & A. It. Co. 
(ClircuMCcyuit,E,D,Miss<mrî,E.D. January 15, 1890L) 

L JtuSTBB AHB SbBVAHT— PeILOW-SbBVANTS — RilLBOAD BMFLOTBS. 

, , A bridge watchman on a railro^d and tha engineer and conductor of a train on 
the road, bèing engaged in dtSefent departments of thé company's service, and 
working under the immédiate direction of difCerent foremen, are not fellow-serr- 
antB, 80 as to exempt tlie company from liability to the former for the trainmen's 
négligence. 
t, New TbiàI/— Wbwht oi' Evidence. 

In an action by ^ watchman of a rallroad bridge for injuries received by a passing 
train, the only thëory on which a verdict could be sustained was that plaintiS was 
caught on the trestle. The only évidence in support of ttiis theory was the testi- 
mony of three witnesses whp visited the scène of the accident 8 or 10 hours after it 
happened, and who stated thÉit thejrfound a spot of blood'at the f oot of the east 
abutment, from 80 to 50 f eet in a direct Une from the tcn^ of the trestle. The plain- 
tiS was ren^ered nnconsciçus f^r aeveral weeks by )ifs wound, which was on tha 
head, and after he regained consô^oùsness had no recoueîotion of thé détails. Th« 
testimony ol the tiràinmen and two passengers tended to show that he was stru<d^ 
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at the end of the bridge, probably while sitting near the traok. There were no 
wounds, except the one on his bead, which coald bave been made by the locomotive 
bumpers. Seld, that a verdict for plaintitC woiild be set aside, 

At Law. On motion for new trial. 
D. P. Dyer, for plaintiff. 
R. H. Kern, for défendant. 

Thayee, J. The motion for a new trial in this case assigna varions 
reasons why the verdict should be set aside and a retrial ordered. 
Among other reasons urged in support of the same, it is contended that 
plaintiff stôod in the relation of a fellow-servant to the engineer and other 
trainmen in charge of defendant's train by whosealleged négligence the 
injnry is said -to hâve been occasioned. As this point, if well conceived, 
goes to the foundation of plaintiflF's right of action, it will be first con- 
sidered. The testimony in the case tended to show that plaintiff was 
fitationed as a watchman at a bridge or trestle on the lihe of defendant's 
Mlroad; that the bridge in question, as well as the track for a distance 
<Df 1,200 feet tothe east, and foradistance of 700 feet to the west, thereof, 
was being raised and repaired at the time of the accident, to overcome a 
considérable down grade as the track approached either end of the trestle; 
that warning or "slow lights" as they are termed, had been set at a dis- 
tance of 20 telegraph pôles from each end of the. bridge; that it was 
plaintiff 's duty, as watchman, to see that the slow lights were kept burn- 
ing during the night, and also to inspect the track and trestle that was 
undergoing repair, and sée that bôth were in a safe condition for the pas- 
sage of trains; that the proper discharge of such duties required the plain- 
tiff topass at intervais over the track and trestle, and to go to a suffi- 
rent distance in both directions from the trestle to bring the slow lights 
into view. The testimony showed that the plaintiff was either èmployed 
by and worked under the orders of the regular section boss, or the fore- 
man of the construction gang that was making the repairs in question. 
The pétition charged, in substance, that plaintiff "was caught, struck, 
and thrown from the bridge" in question, by one of defendant's passenger 
trains on the night of June 28., 1S88, and that the injury complained of 
was due to the négligence of the engineer and cond'uctor of the train, in 
failing to giye the customary warning signais as the train approached the 
bridge, and in running the train at a dangerous rate of speed. 

If the question now under considération was to be determined solelyr 
witli référence to the rule of liability which lias the sanction of the 
court of last resort in this state, there is no doubt that the court would 
be compelled to hold that the plaintiff and the trainmen — that is, the 
engineer and conductor of the passenger train — were not fellow-servants 
in such sensé as to exempt the défendant from liability to the plaintiff 
for the traintnen's négligence. In the case of SvUivan v. RaUway Co., 97 
Mo. 114, 10 S. W. Rep. 862, a section boss was run over and killed in 
conséquence of the négligence of an engineer in charge of a train. The 
négligence of the engineer appears to hâve consisted in the fact that he 
failed to keep a proper lookout, and failed to give a proper warning of 
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the approach of the train. It was held that the company was liable for 
the négligent act in question, as the engineer and section boss did not at 
the time occupy the relation of fellow-servants. The décision in the 
Sullivan Case was referred to and criticised in some respects in a later case 
decided by the same court, to-wit, Murrayx. EaUway Oo., 12 S. W. Rep. 
252, (not yet ofScially reported.) Though criticised in some respects, I 
understand the court to adhère to the gênerai doctrine underlying the 
décision, that, when working independently of each other in their re- 
spective departments of the gênerai service, and under the immédiate 
control of diflferent ofïicers or foremen, trainmen and traekmen are not 
to be regarded as fellow-servants, within the meaning of the rule exempt- 
ing the company from liability» 

A similar doctrine prevails in the state of Illinois. A foreman of a 
party of track repairers or sectionmen, while engaged in the discharge 
of his duties, was killed by a large lump of coal carelessly dropped by 
a fireman from the tender of a passing train. It was held, in an elabo- 
rate opinion, that the défendant company was liable to the personal rep- 
résentatives of the deceased for the négligent act in question. Railroad 
Go. V. Moranda, 93 111. 303. The décision in this case expressly holds 
that persons employed in différent departments of the same gênerai serv- 
ice, and under the immédiate supervision of différent ofïicers or fore- 
men, and wfao do not co-operate with each other in such manner as to 
bring them together, so that they can exercise a cautionary influence 
over each other, are not fellow-servants. In the case of Garrahy v. RaU' 
road Co., 25 Fed. Rep. 258, Mr. Justice Mili.ee held, in this circuit, 
that a laborer employed in the business of track-laying, under the orders 
of a section foreman or boss, was not a fellow-servant with persons en- 
gaged in running and managing a switch-engine, that was not being used 
in connection with the business of track-laying, in which the laborer was 
engaged. In the case oî Howard v. Canal Co., 40 Fed. Rep. 195, the 
United States circuit court for the district of Vermont held that traek- 
men, when engaged in their own department of the gênerai service, are 
not fellow-servants with trainmen engaged in their department, in such 
sensé as to exempt the master from liability to the former, for injuries 
sustained by reason of the négligence of the latter. To the same efifect 
is the décision in Railroad Co. v. O'Brien, 21 Pac. Rep. 32. 

So far as I am advised, the précise question now under considération 
has never been decided by the suprême court of the United States. The 
case of Bandxdl v. Railroad Co. , 109 U. S. 482, 3 Sup. Ct. Rep. 322, cited 
by defendant's counsel, merely holds that trainmen employed on one 
train in a railroad yard, are fellow-servants with trainmen on another 
train of the same company that is being operated in the same yard. The 
case oî Railroad Co. y. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 184, which 
has sometimes been cited in support of the proposition that persons em- 
ployed in différent departments of a given service are not fellow-servants, 
although the gênerai object to be accomplished by the service is the 
same, and the employer the same, in reality only décides that the con- 
ductor of a train, who has authority to control its movements, stands in 
v.4lF.no.2 — 7 
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the relation' of a vice-princiï>al to other employés on the Same train. 
Tàe ca^^appears to havé no immédiate bearing on the- question how far 
thètfact tbàt pérsons are employed in différent departments of the same 
servioe'.f and under différent foremen, will destroy the relation of fellow- 
servïint that"Oj)erates to relieve the magter from liability for their négli- 
gence. ' 

In some of the cases above cited, particularly in RaUroad Co. v. Mo- 
randd and in Murrayv. RaUvJay. €&.:, it is conceded: that the majority of 
the cases in this country and in England hold, aiid suoh is no doubt the 
fact, that persons are in the same common employment, and hence are 
fellow-serrants, within the meaning af the rule exempting the master 
from liability to a servant for the négligence of a fellow-servant, when 
they are engàged in the same gênerai 'business, aiming at one gênerai re- 
Bult, and thèl employer is the same, although they work in différent de- 
partmeintsof'.tibe gênerai service; Shear. & R. Neg. (4th Ed.) §§ 235, 
239^ and cases cited. There is a numerous olassof cases to be found in 
the books wherè the master has bepn held liabletoan employé for the 
négligence of a fellow-servant, on theground that, in the particular mat* 
ter: complained: of, the servant in- défault was the immédiate représenta- 
tive of the master in the performance of some dûty which the master 
owedto the injured employé, aa where servants deputed by the master 
to supply and.keep in repair suitable tools, machinery, and appliances 
wherewith other employés are to work, are négligent in the performance 
of suoh duties. Railroad Co. v. Herbert, 116 IJ. S. 646, 6 Sup. Gt. Rep. 
590, and cases çited; Hough v. Eailwad Co., 100 U. S. 213; Davia v. 
Railroad Co., 55 Vt. 84; Hddm v, Railroad Co. , 129 Mass. 268; Lewis v. 
Railroad Co., 69 Mo. 495; HaU v. Railroad Co., 74 Mo. 301. 

The décisions in this class of Icases are groundédoni the principlfc, 
DOW well settléd in this countey, that an employer cannot escape liabil- 
ity; eyeù to a;n employé,, for the ûon-performancey or négligent perform- 
ance, of a duty that he owes:to an employé, merelyby intrusting its 
performance to some other servant or agent. Notwithstanding the fact 
làat those cases really hâve no bearing on the question who are fellow- 
servants, within; the .toeaning of the rule exempting employers from 
liability to servants for thé négligence of fellow-servants, yet it is prob- 
able, from the manner in whîteh this class of cases is sometimes cited, 
that they haveioccasioned some confusion, and it isi even possible that 
in a few instances they hâve linduced some cbuirts^ in opposition to the 
gênerai current of authority, to hold a master liablè to a servant for 
the négligent actiof a fellow-servant,! merely beoause they were employed 
in différent departments of the same gênerai ëervice, even where the 
négligence xjomplained of did not consist in the neglect of some duty 
whidh the law specially dèvblves on the master. / But, be this as it 
may, the décision in this circuit in the case of iSarrahy \. Railroad Go., 
eupra, supplemented as it is by thé décision in SîiMivanv. Railway Co., 
swpra, compels mè to hold in the case at bar, that the plaintiff and the 
trainmen, toi whose négligent act the injury complained of is imputed, 
were not feliow-servants. They "were engaged in différent departments 
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rif the deiendànt'g sétvîiç'ëi'and 'woi'ked under tlie immédiate! direction 
bf différent tiiremen. lû'the dischàrge bf their sfeveral duties, they did 
nbt co-operate in sûcH màîmer as tô exercise an influence over each 
bther's acts tb any grë^ildr estent than trainmen and trackmen usually 
co-operate, and, accorjSiïig to thè au'thoritîes last cited, cânnot be re- 
garded as fellow-servantà. It results' from this vieW that there was no 
ërror committed in refusingdefendant's fifth request. 

It is also insisted that the verdict iS àgainst the wèight of évidence, 
tinder the law as declared liy the court. This is the ôiily other point ôf 
the motion requiring considération. The case made by the pétition was,; 
as beforé Stated, that plaintiff was catight on the trestle where he had 
nb oppbrtunity of escapiiig from the track, as he waa passing over it in 
the proper discharge ofhis duties, by a passenger train running at an 
excessive rate of speed, o-rt'îng to the failure of the engineer to give such 
wàiuing signais of the approach of the train as were usually given. 
There was no other possible theory on which a verdict for the plaintitf 
could bé sustained, and so the court, in effect, chargèd the jury. The 
bases are numerous that a watchman, în a normal condition, situated as 
thë plaintifl' was, with an unobstructèd view for a considérable distance 
iilbbth directions froin the trestle, Who permits a train to overtake and 
strike him on a ràilroad track at a place where it iâ possible for him to 
step aside and oflf the trâck, is himself gUilty of such contributory nég- 
ligence as precludes reCovéry. Sckqfidd v. RaUroad Co., 114 tJ. S. 615, 
6 Sup. et. Rep. 1125; Shear. & R. Neg. C4th Ed.) § 90, and cases 
cited. Hence the charge was carefully framed in accordance with thé 
averments of the pétition, so as to require the jury to find whether 
the plaintiff was overtaken on the trestle, and the verdict can only bé 
supported on the theory that they so found. There was only one fact 
in the case, and that, under ail the circumstances, cannot be regarded 
as beingof a very persuasive character, that had any tendency to sup- 
port such a finding. Three witnesses who visited the scène of the acci- 
debt, from 8 to 10 hours after it occurred, testifièd that they found a 
spot of blood at the fobt of the embankment of the east abutment, and 
on the north side of the trestle, and ât a distance variously estimated from 
30 to 50 feet in a direct line from the top of the trestle. The blood 
spût in question was so located that, upon the theory. that it flowed 
from the wound in plaintifiTs head, it might be inferred that he was 
thrôwn by the train from the trestle to the spot in question; that is, 
for a distance of some 30 or 50 feet. This was the only testimony in 
the case having any tendency to show that the plaintiff was caught on 
the trestle. The plaintiff himself was rendered unconscious for the space 
of some weeks by the wound he received on the head, and, after he re- 
gained consciousness, professed to be unable to recollect where he was 
when struck by the train, or any of the détails of the accident. On the 
other hand, the testimony oif the trainmen, and two passengers who tes- 
tifièd in behalf of the plaintiff, tended very strongly to show that ho 
vtzs not caught on the trestle, but was struck some six or eight feet 
east of the bridge, and was at the time probably in a sitting posture, 
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ÎQ close proxîmity to the track. The iconductor and brakeman who 
fiïgt went to the assistance of the plaintiff say that they found him lying 
anoonscious, not over four feet from the rail or track, on the top of 
the erabankment, and a few feet east of the trestle. He was certainly 
lying in that position when the two passengers above referred to (who 
must be regarded as disinterested witnesses) alighted from the train, 
as soon as it stopped. The assumption, therefore, that plaintiff was 
struck on the trestle, and thrown some 80 or 60 feet to the foot of the 
embankment north of the trestle, where the spot of blood is said to hâve 
been foiind, in volves the further assumption that the ,conductor and 
brakeman not only willfuUy committed perjury on the trial, but that on 
the occasion; of the accident they carried the plaintiff from the foot 
of a high embankment to the top, and laid him along-side the track, 
before any passengers had alighted from the train, and concealed from 
the passengers the fact that he had been found at the foot of the em- 
bankment. It appears to the court that the assumptions in question 
are wholly unwarranted by the appearance of the witnesses, their man- 
ner on the witness stand, and the physics of the case. No wounds or 
braises, ,of any sort appear to bave been found on the plaintiff's body 
except that on the side and back of bis head, that rendered him un- 
conscious, which wound was of sueh character as might well bave been 
made by tihe bumpers of a locomotive if the plaintiff was sitting in too 
close proxiiaity to the track. It is almost inconceivable that the plain- 
tiff's body would not bave shown other serions wounds or marks than 
the Qnelast indicated, if he had been struck on the trestle by a train 
moviçgcwith such velocity as to burl him to a distance of 30 or 50 feet 
from the trestle to the foot of the embankment. 

Agai.n, the blood spot said to bave been found at the foot of the em- 
bankment may as well he explained upon the theory that it was occa- 
fiioned by fttrifling injury to some of the men or animais who had been 
workingatand around the embankment, as that it flowed from plain^ 
tiff'sïwoundf, The engineer of the train also testifled that, as the train 
approacbed the bridge from the west, he saw a lighted lantern standing on 
the east abwtment of the trestle; that no man was visible to him at the 
timé, but, as the engine passed the ,la,mp, the fireman exclaimed that 
they had hit a man who was lying on the side of the track by that lamp, 
and that the train was thereupon stopped. Questions of fact are, as a 
matter pf course, for the jury to décide; but when the finding of a jury 
on a vital issue is of such character,. considering the weight of évidence, 
as, to raise a suspicion that undue sympathy, partiality, préjudice, or 
popularçlanaor bas controlled their action, it is clearly the duty of the 
court to set their verdict aside. This is one of the most important and 
responSiblei as it is one of the most délicate, duties that trial courts 
bave to digeharge. My own view of the question, whether the plaintiff 
was thrown from the bridge, after a careful review of the testimony, is 
80 utterly at variance with that of the jury, — their finding seems to me 
to be so clearly. contrary to the weight of proof, — that I am constrained 
to set the same aside, and to grant a new, trial. It is so ordered. 
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SmITHEES V. JlTNKER. 

(Circuit Court, N. D. IlUnois. December, 1889.) 

Pbomissort Notes— Timb of Patment. 

A note reoiting: "For value reoeived I promise to pay to S. F. Smithers $3,043.35, 
payable at my convenience, and upon this express condition, that I am to be the 
sole judge of such convenience and time of payment, "— does not contemplât* that 
the money shall become due only at the pleasure of the maker, without regard 
to lapse of time or the rights or the payée, but that maker is to hâve a reason- 
able time, to be determined by himself, in whioh to pay the note. 

At Law. On demurrer to déclaration. 
B. W. MfeoTi, for plaintiff. 
Harvey H. Anderson, for défendant. 

Gbesham, J. The first, second, and third counts are upon a written 
instrument, which is set out as folio ws: 

"Chicago, November 1, 1883. 

"For value received I promise to pay to S. P. Smithers two thouaand and 
forty-eight and 25-100 dollars, payable at my convenience, and upon this exr 
press condition, that I am to be the sole judge of such convenience and time 
of payment. A. Juakek. " 

It is averred that, after a reasonable time had elapsed, the plaintiff 
demanded payment, which was refused by the défendant. The defend- 
ant's promise was to pay the money in considération of something of 
value received from the plaintiff. If what the défendant received was a 
mère gift, and it was not contemplated by the parties that the instru- 
ment was to be a binding obligation, why was it executed? Its execu^ 
lion is évidence that the plaintiff expected an équivalent for what thé 
défendant received, and that the latter understood he was bound to pay 
the sum of money specijSed, not immediately or on any certain day, but 
within a reasonable time, to be determined by himself. It was not con* 
templated, however, that the money should become due only at the 
pleasure of the défendant, without regard to lapse of time or the rights 
of the plaintiff. The beginning of the instrument imports an obligation 
to pay a spécifie sum of money, and the succeeding language should 
not be construed to destroy that obligation. If the défendant was given 
the sole right to say when it would suit his convenience to pay the 
debt, he might décide that he would never pay it, which would not 
be a reasonable or honest exercise of his judgment as to time of pay- 
ment. The instrument was executed on November 1, 1883, and after 
the lapse of more than five years payment was demanded and the debt 
became due. Such contracts should be construed liberally, in favor 
of payées. Lewis v. Tipton, 10 Ohio St. 88; Works v. Hershey, 35 lowa, 
84U: Eamot v. Schotmfek, 15 lowa, 457j Kincaid v. Higgins, 1 Bibb, 
396. Demurrer overruled. 
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BoRGFELp3>ie? àt. p. Ebhabdt, Collector. 
{Circu/lt Ç(yu/rt,,S. D. New York. Jannairy 7, 1890.) 

1. CUSTOMB DUTIBS — FBBH-LiST — HOEN StBIPS. 

Polished horn strips, ready and completed for use as bones or stays for ladle»* 
COtaets ot dressés, are free of duty, under paragraph 518 of section 2503, Rev. Su 
tr. Si, (Free-LiBt.) 

3. SAMH— COKSTRUOMOW OP ACT— GOMMBBOIÀI. DESIONATIOIÏ» ; 

The commercial désignation ia the flrst and most important désignation to be as» 
eertained in eettling tlie meaning and application of the tariS laws. 

At Law. 

This was an action against the collector oif the port of New York to re- 
cover duties alleged to hâve been exacted in excess of the lawful duty. 
The plaintifFs on May 27, 1889, icâjjol'ted certain merchandise, consist- 
ingof pièces of horn of India cattle, eut into strips, polished and ready 
.'for use as bohes or stays for ladîès' corsets and 'dresses. The collector 
olassified the merchandise as manufactures of horri, under Schedule N 
of the tariff âct of 1883, (TarifiF Index, 399,) at 30 per centum ad valorem. 
•The plaintififs protested, and clairaed that by virtue of the provision in 
the free-list of said act the merchandise was exempt from duty as " horn 
strips." ïd. 613. Ûpon the trial it was shown that the horns werecut 
from cattle iri India, brought from there to Paris, and split lengthwise. 
The solid tipiof the horn was; eut ofif. Then the horn is soaked, and 
î|,fterwards put into an hydraulic steam-press, with a steel plate between 
each layer, and pressed down and flattened. Then they are planed into 
Btrips of varions, lengths, and out into uniform lengths; then they are 
assorted, some of them scraped smooth, others polished, some allowed 
to remain with the end perfectly square, and others are rounded off, and 
holes punched in the ends. As a matter of fact, the merchandise was a 
manufacture of horn, but it was shown by the testimony of many trade 
witnesses that the merchandise in any and ail of the conditions above 
mentioned, after being stripped from the horn, was known in the trade 
and commerce of this couhtry at and prior to the passage of the tariff 
act of Mardi 3, 1883, as "horn strips," The clause of the free-list (sec- 
tion 2503, Rev. St. U. S.) reads as follows, (Tariff Index, 513:) " Horns 
and parts of. horns, unmanufactured, and horn strips and tips, (free.)" 
At the close of the testimony, the counsel for the défendant moved for a 
direction of a verdict on the ^rounds (1) that the plaintiffs had not proven 
facts sufficient to entitle them. to tecover; and (2) that, under a proper 
construction of paragraph 513 of section 2503 of the United States Re- 
vised StatuteSj only unmanufactured articles were intended by congress to 
be included therein, and the uncontradicted évidence in the case tended 
to show that the merchandise in suit, by whatever name they might be 
called, were in fact manufactures of horn. Counsel for plaintiffs also 
moyed for a direction of a verdict ou the ground that the articles in suit 
were commercially known as "horn strips," whether manufactured or 
not, and were included in the language of paragraph 513 of the free-list. 

Coursen & Coursen, for plaintiffs. 
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Edward MtchéUy U. S. Atty., and Henry 0. Platt, Asst U. S. Atty., 
for défendant. 

Lacombe, J. The construction contended for by the défendant would 
probably be the Sound one if the word " unmanufactured " vvere found 
at the end of the 513th paragraph. Inasmuch, however, as the word 
"unmanufactured" is inserted in the middle of that paragraph, the nat- 
ural inference w'ould be that the phrase "horn strips and tips" cover» 
both manufactured and unmanufactured horn strips and tips, provided 
they are not so advanced in manufacture as to become something, 
else. Apart from that, however, the case hère is entirely clear upon the 
other principle, to-wit, that of commercial désignation. The évidence 
shows conclusively that articles exactly like the articles in suit hère were 
imported into this country regularly by the trade prier to March 3, 1883; 
that they were universally known in the trade as "horn strips;" were 
imported as such; alnd, under the free-list enumeration of the successive 
tariff acts then in force, paid no duty. In view of that fact, it is to be 
assumed that when congress passed the act of March 3, 1883, it must 
hâve khown that thèse articles wérerecognized in the trade as horn strips, 
and legislated accordingly. When, therefore, it used the words "horri 
strips^ in the free-list we are tb assume it was entirely familiar with thèse 
articles, and included them within that term. Verdict directed for 
plaintiâs. 



Stone V. The Jewell.' 
y (District Court, s. D. Alabama. Deoember 28, 1889.) 

1. SaIVAOH— SbbVIOE— DEriKlTION. 

Salvage, as an act, is the relief of property from an impendlng péril of the sea 
by the voluntary exertions of those under no légal obligation to assist; and its 
merit varies with the péril of the property and difaoulty of relief. 

5. Samb— Compensation. 

Salvage, as a compensatioa, is a reward for meritorious service in saving propr 
erty in péril on navigable waters, and is allowed as an encouragement to such en- 
deavOr?. 
8. Same— Basïô or Awakd. 

Salyage compensation should be libéral, but not extravagant; and, where the oir- 
cumstances show the service to be of a low degree, it may be dtminished to mère 
wages. 
4, Samb— Request op Mastee fob Assistance. 

If the péril is not in f aot imminent, but is thought to be so by the master, and be 
requests assistance, the ship cannot refuse to pay for the services then rendered^ on 
the ground that the vessel would hâve been saved without thfem. 

6. Samb— Vbbsel and Caroo. 

The vessel is not liable for the proportion of salvage due by the cargo; and, on a 
libel àgaiust the vessel alone, no award can be made against the cargo for its pro^ 
portion. , 

In Admirai ty. Libel on a claim for alleged salvage services tb a 
eteam-boat on tibe Alabaraa river. 

'lieported by Fêter J. HamUton, Esq., of the Mobile bar. 
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. &jL:Jir:H. T. Smith',, for libelant. 
Pillans, Torrey & Hanaw, for claimant. 

TouLMiisr, J. Salvage is deflned to be "the relief of property from 
an'iœpending péril of the sea bythe volnntary exertions of those who 
are u rider tic légal obligation to render assistance, and the conséquent 
ultinlate safety of the property. It niay be a case of more or less merit, 
according to the degree of péril in which the property was, and the dan- 
ger and difflculty of relieving it. But thèse circumstances affect the de- 
gree of the service, and not its nature." The Âlphonao, 1 Curt. 376-378; 
Tlie Alaska, 2S Fed. Rep. 607. 

' Mr. Justice Bhadley, in the case of Sonderburg v. Taw-Boat Go. y 3 
Woods, 146, says: 

"Salvâgèis areward for meritorious services in saving property on navi- 
gable waters, in péril, and Wliich might otherwise be destroyed, and is al- 
lowed as an encouragement to ail persons engagea in business at sea, or on 
navigable vyateis, and otheis, to bestow tlielr utmost endeavors to save ves- 
sels and cargoes which are in imminent péril. Vievved in ,this light, it is 
awarded in such measure, pioportipned to the value of the property sayed, as 
to securë'tteobject intended." ' 

And ît is held that it is not nècessary that the danger should be im- 
minent and absolute. It is sufficient if, at tho time the assistance is 
rendered, the vessel has encountered any damage or misfortune which 
might possibly expose her to destruction if the services were not ren- 
dered. If the vessel is in a situation of actual appréhension, though 
not in actual danger, and the assistance of the salvors is requested by and 
rendered to the persons in charge oï the vessel^ they cannot plead that 
they are not bound to pay for the services rendered on the ground that 
the vessel would hâve bëen saved if left in her former positioi^. 2 Pars. 
Shipp. & Adm. 282> Such I consider the case at bar. The steamer 
Jeweil may aot hâve been in a situation of actual danger. But, from 
the weight of the évidence, I find' that she was in a situation of appré- 
hension, and that, after a voluntary and repeated offer of Capt. Stone to 
render. her assistance with his crew,(which was at first dfeclined by themas- 
ter in charge of her ,) Capt. Stone waS requested by and rendered to the said 
master assistance in discharging her cargo. The master of the Jeweil 
cannot no w plead that the services rendered ought not to be paid for on 
the ground that the vessel would hâve been saved if left as she was. 
But the master of the Jeweil says he thought it was a gratuity on the 
part of Capt, Stoue, and so understood it at the time. On the other 
hand, Stone says it was not intended as a gratuity, and he expected re- 
gard for the services of himself and crew, and that nothing was said on 
his part to induce a contrary belief. I cannot find, from the évidence, 
that the services were intended as a gratuity, and particularly in view 

of the fact that the Jeweil and Stone's boat (the Moore) were rivais, 

were running in opposition to each other. But the claimant further 
says that there was a custom for vessels engnged in the river trade — the 
trade in which thèse steamers were engaged — to assist each other gratu- 
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îtously. My opinion is that the évidence of the fact of the custom set 
up is insufScient to justify me in pronouncing against the claim of libel- 
ants on that ground. 

Now, then, I think that the libelants are entitled to compensation as 
salvors. But what compensation should be allowed is an embarrassing 
question. It bas been one of much difBculty to me. Salvage is re- 
garded in the light of compensation and reward, bnt it may be dimin- 
ished by circumstances to mère wages; and, in endeavoring to fix a suit- 
able salvage reward for the services rendered, ail the circumstances hâve 
to be considered. The steamer, in her first position, was in péril, — in 
some danger of sinking. But this danger had been greatly diminished 
at the time the libelants went to work on her. She had been materially 
lightened by the discharge, by her own crew, of some 20 baies of cotton 
and 200 sacks of cotton seed of her cargo; and her crew continuèd to 
work along with the libelants (and they were of about equal numbers, 
miking a total of 35 or 36 men) until some 60 baies of cotton and about 
600 sacks of cotton seed were discharged, being about 40 baies of cot- 
ton and 400 sacks of cotton seed discharged by thëit joint efforts. The 
steamer was at the time made fapt to the bank of the river by Unes.,, It 
was at a public landing, and whei-e there were quite a numbëi" of rhen 
on shore. The extent of the danger and the duration of the service? 
were inéonsiderable. Iiidèéd, there was no difîBculty in relieviiig the 
steamer, lïo danger whatever to libelants, and the duration of the service 
rendered was short. No spécial skill wàs required,- and the prospect of 
succor from other sources was near, The value of the vesseî as shown 
by the sale by the marshal, which I consider a fair test of her value, ^as 
$1,700. Now, ail thèse matters are to be considered in endeavoring to 
fix a suitable reward for the services rendered. The authorities say that 
the compensation should be libéral, but not extravagant. My opinion 
is that the service rendered was a salvage service, but a very low dé- 
gree of salvage service; but I award what I consider a libéral compensa- 
tion for it, "as an encouragement to ail persons engaged in businefes at 
sea or on navigable waters, and others, to bestow their utmost endeav- 
ors to save vessels and cargoes which are in péril." I award $170. 

The vessel is not liable for the proportion of salvage due by the cargo. 
ITie Alaska, 23 Fed. Rep. 597; and no award can be made against thé 
cargo in this suit. 

'Rie exceptions to the libel are in part sustained, and the libelants are 
taxed with the costs therèof, and of the proceedings under the libel 
against the consignées of the cargo. The claimant is taxed with ail 
other costs. The amount realized on the decree, after deducting the 
costs taxed against the libelants, will be prorated, and paid to thera on 
the basis of their respective wages. Â decree will be entered accordingly. 
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.• ; , ! ■ • Peabce P. The Thomas Newton. 

(Dl9trU!tCou<rt,I).NormCaroUna. November 20, 1889.) 

1. MAKittiifi LiBS's— Damages To Oabgo. 

■ The lieaupon a vessel for tlie Bâte oustody and due transport^of goods to be 
shipped in her attaches at thetiime of the delivery çf 8uoh gooSs to her agesnts and 
owners. ' . ', : 

a, SHtPPING-^DÀHÀàb TO CABOb-'EXTBAOEbiNABT PBRILb'. 

Where such onmers bave ph>vided a place for the Btowage of the goods, safe from 
ail but éztrabrdinary events, tbey are not liable for damages dlreotly resulting f rom 
a tidal wave ahd flood, suéh as hàd bcourred but twice betore iu 40 years. 
8, Same— Nbomôiinob. 

But tbex'are liable for tbe damage tbat résulta (rom tbeir f allure to dry snch goods, 
even whèrè tney'could not do so, if théjr bave réfused to delivei; tbe goods to tbe 
iowner, wbo askëd for tbem, and thttS afCord bim aii opportunity to dry tbem bim- 
self. 

In Admirâlty. Libel fpr 4ain3ges. 
Starke & MaHin, foT libél&hi. 
' Sharp &Hughea, for, oi&imaixt, 

Seymoub, if. ThelibelantMiSIconsîgneeQf four cases of goods, which 
were, rec,eiye4,iof shipment in phÙaçielphia by ,the ClydçXjine on March 
31st and jiprÙ ist last, ^ndjbm^ cif lading wpre given tïierefor. They 
weré to i^eqieliy^redto ^;,ftt Soïj^ Mills, N, G. The ClydeLine runs 
no fïirther ihonj to NorM f^i|id there, asappears by the bills pf 

Wing, iiiigy werc; ;tO| be delivej:^ to the steamer Thomas îîewton. The 
'li?^oa^as. î^^tpp ia a steamer .r]iy?i)ing between î^prfolk, through the 
Dismal Swaiï^P cansd, to, Souljt^ Iji^iUs and Qther places m 
.aqdleaviiïg^Nprfolk.t'iyice a ^!v^pls,,,yiz,, on Mondays £^pd Thursdays, at 
6 A. M. She is,the property oï,the Norfolk àDismal Swamp Steam- 
Boat Comp.ainy. , , 'Phe ipaerchandi^ewas delivered to this çpmpany at aboqt 
J.1 p'clock pp Tfifursday moming, /too late for the trip pi the Newton for 
ibatday,,àhd f^as, therejfore stored by the company's ag^nt to await the 
riext trip of;the tpat, whiçh shp,u|d, hâve been pn Monday morning. 
t^hile 80 stpred a Viiolent stprqi and flood of water ppciirred , which flooded,, 
pot,only thip ^team-boat cpmpanyls. warehouse, but the .eatire water front 
. of; Norfolk^ , it.;was, ^s appestred from the évidence, a flood such as had 
occurred but twice during the previous 40 years. The steam-boat eona- 
Çany suffe^edin commpn wi^b^liiothers who had' whai;vea on the river, 
j— ^mpng them the Old Dominiopi Steam-Ship Company^ whose agent, 
i^ir^ Tupner, t^stified, to airpilair inju,ries,to jiperchandise ftwaiting trans- 
.pprtation at,|thçir^arel?,ouse. ,,TJt(p stearn-boa,t,copipany had rooms on 
,upper, flpprqfpf the stmebutil^ingi^jwhich thèse gpodswere stored, which 
^erepot àffeçted % Jthe v^aji^f; bij^J the rise of theflpodwas so suddén 
"àhd ùnexpected that it would hâve been impossible— -occurring, as it did, 
late at night — to hâve moved the goods to thèse upper stories. The dam- 
age was donc by the water on Saturday night and the following day, or 
resulted from the wetting then received by the merchandise. As a re- 
sult of the storm, the steamer Thomas Newton was unable to make her 
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regular trip on Moiiday, and bnly deliveréd thé goods at Soùfh ÏVIiîls on 
the followitig Friday. "tliere wàs considérable téstimony adducéd with' 
a view tô'show négligence in the companj' in riot taking the' goods to 
South Mills earlier than was done; but, in the view taken by the dourt 
of the case, that matter becomes immateriai. On Monday, as the court 
finds from the évidence, after the storrn, and after his goods were wet, 
libelant went to the agents of the Thomas Newton, and asked if there 
were any goods there for him. He testifies that young Mr. Johnson, 
whom he saw, said he had not seen any; that there were none there. On 
Wednesday, being informed that they were still at Norfolk, libelant asked 
the agents of the boat for the goods, and was told that he could not sée 
them or hâve them. Young Johnson says he would not give them to 
libelant unlesa he would give a receipt. On Thursday the goods were 
shipped, aftd on Friday, as has been said, delivered by thé steam-boàt 
Thomas Newton at South Mills. The damage done to the goods by the 
wettingwas, as the court finds from the évidence, $528.35, and of this 30 ' 
per cent., or $157, was caused by the fact that they were not properiy 
dried on Monday, but were, on the contrary, kept boxed ùp, in their 
wet condition, until Friday. • 

Three questions arise upon thèse facts: Mrst. Was the damage on© 
for which.the vessel is liable in rem? Second. Were the owners liable for 
the damages by the storm of Saturday, the — ^-^ of April? Thitd. If' 
not, were tl^ey liable for the damage resulting from the fact that the goods ■ 
were not dried on. Monday? , ■ 

1. It is contended that the injuries were received before the goods 
reached the vessel, and that therelore no action in rem lies. The prdpo- > 
sition laid down in claimant's brief, and for which he cites many authûr- 
ities, is admitted. Itis: ' 

"Ko lien on a vessel until a lawfiil contract of affreightment is made, and ' 
a eargoshipped under it." , 

The words are used in numerous cases of authority. The fallacy lies 
in an incorrect meaning attached to the word "shipped." The sentence 
is, in substance, to be found in the opinion of the suprême court in The' 
Freemanv. Buckingham, 18 How. 182, 188, cited in claimant's brief, and' 
is used with little variation of phrase in VandenocUer v. MUk, 19 How. 
82, and Pollardv. Vintm, 105 U. S. 7-12. In ail thèse cases thequestion' 
was whether there was any contract of affreightment. In The Freemàn v. - 
Buckingham the master had given a bill ôf lading for goods never shipped, 
and an assignée had libeled the vessel. In Vandervmterv, Mills the owners ' 
of the libeled vessel had made a contract to carry freight from a certain' 
port to anôther, but had never sent their vessel to the proposed port ôf 
shipment. In neither case had any goods been delivered to the maSter' 
of the libeled vessel, or its agents. In Pollard v. Vinton, 105 U. S. 7-12, 
Miller, J. , says : 

"Before the power to make and deliver a bill of lading could arise, some 
person must hâve shipped good» on the vessel. Only then could there be a 
shipper, and only then could there be goods shipped. In saying this, we do 
not mean that the goods must bave been actually placed ou the deck of the 
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vessel. If they come within the control and custody of the officers of the 
boat, for tbe purpose of shipment, the contract of carriage bad commenced." 

The case oî BvMey v, CotUm Cb., 24 How. 386, is one in which no 
lien could hâve been enforced, did the word "shipped" bear the interpré- 
tation contended for. The bark ÏEdwin, lying below the port of Mobile, 
had contracted to carry 707 baies pf cotton to Boston, and tbe injury to 
the gopds, for which she was libeled, happened by the explosion of a 
boiler pf a steam-boat employed to carry them from the wharf to the 
Edwin, and before they had reached the bark. Nelson, J., says, in 
dëliyering the oj)inion of thei suprême court : 

"The unloadlng of the vessel, at the port of discharge, upon the wharf, or 
even the deposit of the goods in the warehouse, does not discharge the lien; 
* * i * and we do not see why the lien may not attaeh when the cargo is 
deliverèd to the master for ahipmeut, before it reaches the hold of the vessel." 

To thesame effect is ï%e Oreçron, Deady, 179, aifirmed in the circuit 
court on appeal by Field, J. Tfaat delivery of goods to a lighter, and 
receipt therefor by the master,'is a good delivery, is held in The Sunlight, 
2 Hughes, 9. There are two liens in a contract of affreightment, — the 
one, of the vessel on the freight; the other, of the freight on the vessel. 
The ownerdf the cargo bas a lien upon the ship for the safe custody, due 
transp&art, land right delivery of the same, as much as the ship-owner bas 
upoii thèicaiigo for freight. The Maggie Hammond, 9 Wall. 435. This 
lien beginœupon ithe receipt pf the goods for shipment. Upon ^uch receipt 
the goods are "shipped." 1 Pars. Mar. Law, 132j Çonk.Adm. 151. The 
cdUEt therefore holds that the resporisibility 6f the Thomas Newton began 
on Tliursdày, when her agents and owners received the goods. 

2. For the storm, and its conséquences, the owners cannot be held 
liable. They had, as appears, provided a place of storage fpr the goods, 
safe against.all but extraordinary events. An earthquake, a tidal wave, 
an unprecedented storm, a flood such as occurs but twice in a génération, 
are events that, no one can bp required to provide against. If it were 
otherwise the risks to carriers, or eïse their expenses in providing against 
continge^cies, would be enprniously increased. It is for that reason that 
they are protected against î^at law-writers call the "acts of God." 

8. Bflt np Qverpowering.lorce îprevented them from doing what was 
ttecessary |pr the préservation of tbe; goods after they were injured. Admit 
that they had' .no means.pf drying them. The owner asked for them, 
and they ^should bave giveji hina $n opportunity of doing what they 
qbuld not, or did not, do thçmselves, For the damages resulting from the . 
fact that the goods remained unçq,red for from Monday until Friday, 
wliich are assessed at $157,libelanti3 entitled to a judgment in rem against 
thp steamer Thomas Newton. 
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The HuNGAEiA. 

PmcKNEY V. The Hungaeia. 

(Dîstrlet Court, D. South CaroUna. Novemlier 28, 1889.) 

1. Admikai/tt— J0BISD1OTION— Tebeitoriai. Limits — Civn, Feoobss. 

As the territorial limits of a fédéral court's jurisdictlon in civil causes In admi- 
ralty are conflned to the territorial limits of the judicial district, its civil process 
does not run to that f rentier or belt of water recoguized by the law of nations as un- 
der the control of the littoral owner, for purposes of revenue and défense. 

2. SaMB— LlBBL IN RbM— CONSTKUOTIVB JCHISDICMON. 

Por the purposes of a libel in rem, a vessel cannot be considered to be construct- 
ively in port, within the court's jurisdxotion, though it did not olear wHen it left 
port. 

8. SaMB— JCBISBICTION BT CoNSBNT— POWBB OF HASTBB. 

W^hen a vessel is outside the territorial limits of a court's oîvil process, the court 
cannot obtain jurisdiction of it, lor the purposes of a libel in rem, by tue consent 
or stipulation of the master. 

In Admiralty. 

Libel in rem by Charles C. Pinckneyj Jr., i^ainst the, British steam* 
ship Hungaria. 

J. N. Natham, for libelant. 

J. P. jK. JSn/an, for respondent. 

SiMONTON, J. This: is a libel in rem. The steam-ship Hungaria came 
into the port of Charleston fora cargo of phosphate rock. Owing: tô her 
draught, she took part of her cargo on board, and then crossed the bar 
and eompleted her loading from lighters. For this pu*pose she anchôred 
about a mile or a mile and a half south-east of the outer bar buoy, 
about four or four and one-half miles from the nearest shore. This & 
the place at which vessels habitually anchor when they discharge or take 
in cargo by aid of lighters near this port. She crossed the bar without 
clearing at the custom-house with the written permission of the collector, 
and was not finally cleared until 27th August last^ at 11:20 A. m, She 
never re-entered the port. The libel was filed on 27th August, thé ship 
being at her anchor at this place, outside of the bar. Under thé warrant 
of arrest, the marshal boarded and took possession of her at 11:80 a. m. 
She was released on stipulation on 31st August, 1889. 

An exception has been filed to the libel, that when the warrant of ar- 
rest was issued and served the ship was not within the territorial juris- 
diction of this court. The territorial limits of the state of South Garo- 
lina are the territorial limits of the judicial districts over which the dis^ 
trict court of the United States for South Carolina has jurisdictioû in 
civil causes in admiralty. Rev. St. § 546; In re Manufaduring Go., 108 
U. S. 406, 2 Sup. et. Rep. 894. Its civil process runs thrôUghout the 
whole State, and is confih^d to its territory. Toland v. Sprajfw, 12 Pet. 
300. The eastern boui^dary of the state of South Carolina, as fixed by 
her act ôf a^sembly, is the Atlantic océan, including aU the islands. 
Gen. St. S. C. §1. . , 
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Was this ship, when at anchor at the place indicated, within the ter- 
ritorial limits of the state of South ÇpToliiia, and so within'the judicial 
district of this court? This is a very narrow question. The arrest was 
made by the marshal of this court., j ;Didhe gp oqtside of his bailiwick 
when he made it? If he did, the arrest was void. 

The eastern boundary of the state being the Atlantic océan, it must be 
ascertained in one of two méthode: We must either take the line at high 
or low ;water mark, foUowing the configuration of the coast so as to in- 
clude the islands; or we must draw Unes between the most prominent 
headlands, and trèat thèse lines as the boundary. The' gênerai assem- 
bly, in its grant to the United States of l»nd for the use of the jetties for 
Charleâton bar, seemed to think that the high-water Une was the bound- 
ary of exclusive state territory. Geh. St. § 33. The second method is 
the one adopted in New York. Manley v. Peopk,7 N. Y. 295; Mahler 
V. Trar^prtatioii Cb., 85 N. Y. 352. ' If a line bè rùû from the mouth 
of Little river, on the northern océan boundary, to Gape Romain, the 
most prominent headland on the South Carolina coast, and another from 
Cape Romain to the mouth of the Savannah river, the southem océan 
boundary, wè will hâve thç océan boundary line of the state under this 
second method. The place of the ship on the day of her arrest, as esti- 
mated by the testimony of an expert with the use of the coast aurvey 
chart, was outside of this line. Noti being iiilra faucea, she was not 
within the territory of the state. But it is urged that under the law of 
nations a portion of the ëea' adjacent to the shoreis' utider the control of 
the littoral owner, and that the ship was within this limit. There are 
righta récoguized by thci laws of nations over the sea in the nation whose 
territory is upon it. The extent of thèse rights, that is to say, how much 
of the seai they cover, bas been uncértain. Some nations claim a ma- 
rine league; others more, even up to 30 leagues. Perhaps the best way 
of stating it is that every nation has the right to control so much of the 
seas adjacent to its shores as is necessâry for ail pînrposes of revenue or 
of défense. 1 Kent, Oomm. 28; QuJeert v. Keyn,hiSi. 2 Exch. Div. 
81. What is the nature! and extent of this control >ha8 been a disputed 
question. Is this belt of sea, under the control of the executive and leg- 
Mative departments, used solely for purposes of revenueand défense, that 
i8;to sa^y,; for' public purposes only, 6r; is it within the boundaries of 
the judicial power, aud the juriadiGtion of the courts? See Qiieen v. 
Keyn, supra. Wheat. Int. Law, § 189, discusses this question, and, 
hfiving shown thatthe jorisdiction of a state is exclusive over those por- 
tions of the sea which form the ports, harbôrs, bays, aud mouths of riv- 
ers,' accys: .; ■ ■ . ■ .:.■;;■.:'•:■ 

•j^'It may, perhaps, be thought that Uiese (Sonsideratioiis dd not apply with 
theisapae force to thyséj portions of the séa which waah tkeicoasts of any par- 
tiqular state within the distance uf a marine league^ or hs far as a cannon-sliot 
■«^ijl. re^ch.from tlie shçriB» Tlie phyplcalj pctwer of exercisiiig an exclusive 
pro^ertjjâhd jùriadictipii. à'nd of expljidinK the action ofotliér nations, withia 
ttiésB Imiitsi existé to a bertàîn a'egrëe. But the inocal pbwér niay, perhaps, 
seëiil to^extcnd no fUrther than toéxVsliidethe action of bther nations to the 
injuryof the state by which this right is clalmed." , j . 



In R&i ^é Farty-Nhe Cash qf Brandy, 3 Hagg. Adm. 289, Sir Jobn 
NicHQLLsays: ■ , 

"As befcween dation and nation, the territorial right may, by a sort of tacit 
understanding, be extended to three miles; but that resta on différent princi- 
I^es. namely, that their own subjects shall not be disturbed in their flshing, 
i^nd particularly in their coasting trade, and communications between place 
and place, during war. They would be exposed to danger if hostilities were 
allowed to be carrled on betweeii belligerents nearer to the ahore than three 
miles. Bat no person e ver heard of a land j urisdiction of the body of a county 
which extended to three miles from the coast." 

Judge Hqpkinson, in U. S. v. Kessler, Baldw. 35, says: 

"The principle on'which nations claim this extension of their aiithority and 
jnrisdictional rights for a certain distance beyond their shores is to protect 
their safety, peace, and honor frora invasion, disturbance, aftà insuit. Théy 
WiU nbt havô théir'sti-ànd madea theater oî violence afld lilôodshed by con- 
tending bell%erents. Sôme distance muSt be assumed. It varies by différ- 
ent juristsfrom one Jea^ùe to thirty,and,âgain, as far as a cannon will carary 
a baJl. Snch lica its may be well enougb for their object, but woujd be extraor- 
dinary boundaries of the judicial power ^Ad jnrisdiction of a court of law." 

Sir R; PhilliMoeb, in Queêti v. fieyra, àbove quoted, sûms Up the whble 
mattèr!' ■'■'-' 

"Tiie corisÎMisM* of civîlizéd indeperident states has recognized a maritime 
extension of frontier to the distance of three miles from ioW'^ater màrl:, bè- 
cause such a frontier or belt of water is necessary for the défense and secu- 
rity of the adjacent state. It is for the attainment of thèse particular objecta 
that a dominion has been granted over this portion of the high seas. This 
proposition is materially différent from the proposition contended for, namely, 
that it is compétent to a state to exercise within thèse waters the same rights 
of j urisdiction and property which appertain to it in respect to its lands and 
its ports." 

In this court Judge Bee, in SouUv.U Africaine, Bee, 207, discusses Act 
Gong. 1794,(1 St. at Large, 384,)asapplying to a capture at Rattlesnake 
Shoals, very near the' location of this ship, and four and one-half miles 
from the South Carolina shore. The act speaks of the capture of a ship 
or vessel within the jurisdiction or protection of the United States. He 
defines "jurisdiction" as relating to captures within the waters of the 
United States, about which there can be no dispute, and "protection" 
as applying to captures within the marine league. My conclusion is 
that the territorial limits within which civil process runs do not extend 
into this "frontier or belt of water" recognized by the law of nations. 

Nor can we assume that the ship, not having cleared when she crossed 
the bar, was constructively présent in the port of Charleston. 

Nor can the statement of the master to the libelant, "If y ou hâve any 
claim against my vessel, libel her; there she is," — ^give this court jurisdic- 
tion. The process was m rem, against the ship, to enforce a maritime 
lien. When we consider the paramount character of a maritime lien, 
and that a sale under it divests, not only the title of the owners, but 
the claim of ail persons, we see how powerless the master, who repré- 
senta the owner, is to create jurisdiction over the rea. The thing itself 
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muât beseîzed, mustbe within the jurisdiction, and must go into thelaw- 
ful possession of the marshal. The Rio Grande, 23 Wall. 458; Hen. Adm. 
;356; Desty, Fed. Proc. 83; The Commerce, 1 Black, 681. No one can 
consent for it. There can be, in the very nature of things, no such thing 
as constructive présence within, and actual absence without, the juris- 
diction. Ai ail events, when the marshal passed the territorial bound- 
ary of the state he lost his officie^l, çharacter, and could net exercise any 
officiai fvinction. For similar reftsons, the act of the master in stipulat- 
ing for the ship cannot give the court jurisdiction which it did not hâve. 
Railway Co. v.Swan, 111 U. S. 379, 4 Sup. Ct. Rep. 510.. But we bave 
direct authority that the mère act of stipulating dues not give jurisdic- 
tion." ïfen. Adm. § 123; The Fidàity, 16 Blatchf. 569; TheNorma, 32 
Fed. Rép. 411, , ^ 

. The argument ,a6 inconpienti bas been pressed, and it aÊFects me sensi- 
.bly.; But the jurisdiction pf this court, and the territorial limits within 
which itsprocess runs, are fixed by congress. The remedy is with con- 
gress alWie. Sheldon v. SiU, 8 How. 441 ; U. S. v. Railrmd Co. , 98 U. S. 
.603. The exception ÎS Bustained, and the libel dismisSéd for want of 
jurisdipti,on. :Tbe court can, make no decree as to costs. RaUway Oo. v. 
Swan, 111 U. S. 387, 4 Sup. Ct.,Rep. 610; Doolittie v. ÉMobeloch, 39 Fed. 
liep. 40.,. Each party is responsiblô to the officers of the court for serv- 
ices requirëdby them. 
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, Rdpley et m. V. City op Sdpbbiob. 

(OUrcuît Court, D. NebrasUa. February 1, 1890.) 

FiDESAI' COUKTS— JUBIgniÇTION— ASSIONEES. 

Défendant city, having voted bonds for the érection of water-works, contraoted 
for tbe came iirith P. & Co. Plalntiffs f urnlshed the pipes for the works, and an agree- 
ment was made betweec. plaintiffs, défendant, and the contractors by whioh plaln- 
tiffs weré to be paid for the material f urnished soon after the works were oomineted. 
Upon the completion of the works, the contractors drew an order on the city in fa- 
Yor cî plaintifls for the amount due, whioh order was duly aocepted by défendant. 
Seld, that the order and acœptance constituted a direct agreement between plain- 
tiffs and défendant, and was not an assignment of tbe contractors' claim, within tbe 
meaning of Aot Cong. Aug. 18, 1S8S, providing that an assignée canuot bring suit 
in the circuit court unless the àssignormight hâve doue so bad no assignment been 
made. 

At Law. Demurrer to pétition. 

Our^s & Keysor, E<rweli <fc Fcrris, and John A. GiUiam, for plaintiflTs. 

Wodviorth & Sagan, îov défendant 

DoNDY, J. The city of Superior, the défendant, voted bonds under 
the lawaof the state, for the purpose of erecting water-works for the use 
of the city, and the inhabitants thereof. A contract was made between 
the city r.nd S. K. Fçlton & Co. to build the works. Ripley & Bran- 
non, the plaintiffs, furnished the principal part of the piping with which 
the contracter completed the work. An agreement was made between 
the contractors, Telton & Co. , and the plaintiffs and défendant, by which 
plaintiffs were to be paid for the material furnished, soon after the com- 
pletion of the work, as provided by the contract. The work was com- 
pleted according to the contract, and the contracter, Felton, drew his 
order on the city, in favor of the plaintiffs, for the sum of $5,760. This 
tras done on the 24th da.y of December, 1888. On the same dày the 
city accepted the order in a proper way, and Felton & Co. at the same 
time approv^ed of the acceptance, ail of which was done in writing. It 
is admitted that the contract for the érection of the water-works was folly 
complied with by Felton & Co., but nevertheless the city déclines to pay 
the plaintiffs the sum representéd by the acceptance before described, or 
any part thereof, and this suit is brought to enforce the payment of the 
same. Demurrer to the pétition was filed, fully argued at the bar and 
in briefs tîled, with the understanding that the défendant would stand 
on its demurrer, and rely whoUy on its défense as stated in the demur- 
rer. The principal question relied on arises under Jurisdictional Aqt 
Cong. Aug. 13, 1888. The first section of that act defines the jurisdio- 
tioû of the circuit court. It is provided therein that an assignée cannot 
bling a suit in a circuit court, unless the assigner might bave done so 
had no assignment been made. But it seems to me that that provision 
does not apply to this case. It may be that the giving of the written 
order by Felton & Co. for the $5,760 operated as an assignment of that 
part hf their claim for work done. If there had been no other or further 
agreement between any of the parties to the .transaction, then I think 
v.4lF.no.3 — 8 
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the plaintiffs could not hâve maintained an action on the order against 
the city unless Feltoo:i& G©., tbe contraçtpra, eould tkave done so. But 
in this particular instance the city had accepted the order, and had spe- 
cially agreed wîth the plaintiffs to pay them the amount called forby the 
order, which was for the very materials they had put into the works for 
the cily,. , This agreepae^t y?as in writing:, and was based on a good énà 
sufficient considération. ït is that agreement that the plaintiffs seek to 
enfoFCé;. , It is an agreement ïnade directlj^tvith the.plaintiffs themselves. 
It is a valid and biuding agreement, and I can see no good reason why 
the plàintiffe cahnot eûforéë ît in this court. If thé order had been 
drawn payable to a citizen of this state* and had been accepted by the 
city, then an assignée of eubh, accepted order could not maintain a suit 
in this court to enforce its payment. But hère the promise sought to 
be enforced was made direct to the plaintiffs, who are citizens of the state 
of Missouri. The constructipn I hâve givèti to the first section of the 
act refeïMd to, it seems to >inè, is the corïect one, and must settle the 
right of the plaintiffs to recover. The other questions discussed relate 
mainly to the remedy and nature of proceedings against municipal cor- 
poratioïisj The demurrerlis ovierruled, and judgment is entered' Tfor 
plaintiffs for the am<!)unt due on the acoeptancé; Judgment for l-?-- — -^ 
and.'Costs.. ;• -.w- ^ :-■ , /. 



Wircuit Court,' N. D.aeorgia. Febniary 1, 1890.) 

L HuBBi.m> 43*» WirB— WlFË'S! BqOT*!*!!! BBTATB— 'BONA PlDB FlMOBJiaVBBi 

, . 1 1 Where légal tittl^i f>y dee^ and pfflcial reoc^rd is in the liusband, the e(iuita,l)te lor 
tere'st of tbe wité wlll not prevail à^àinsi à mortgage made by thé husbaiid, in fhe 
''' absencie of notice to the mbrtgt^eé<.>< ' 

% TAXM.1lOV-^tsSÂl^S. <: ''.''.-: .?. ■■. ,- ,r:: ■., ,-■■. n -, ' ■ . .■ 

AVh.çre an exçontion has been issued against à taz coileotor and the snirétiés on 

hisboiid,snd an tiÀdavit ofUlegàlity Bled by the tta ooUôotor undèr the statutesol 

,.Oeorgia,'(Cc<ae,S§ 625, 8686,) ha» beenj fioifepted by the levyii)g,ofaoèr, a fubsipq^nt 

.. sale of tne proporty of the surety, bofore judgment on the illegaiity, is invalid, and 

'" cbiivisyà'hotîlâë;'-' '' ■ ■"" ■ ■■'■''"■ ' ■■ - '■ '■ 

(Syllabes hy me GtyùJrt.) ■ .i 

;In Bquily,: lîBill for injunctioB.. 1 
~'.rS.:C. Durdâpisad W. S. J!î"c^ereiï, for complainant.:, 
S. iî. flïii, forirespondents. , . : ; , i 

K- Newmanv J- ' This ia a ^ hill jto enjoin further : proceedings under an 
exécution isâued ifrom, this ;couirit on:.»i judgment-against Ale?»nder S. 
Whekhejl on the, foredosure of a mpïtgage, ot, more properly, a, deed. made 
undér/sections 19B9,^197iO, and 1971 of the Çodg qf Çleorgia, and treated 
as ah équitable mortgage. The bill ig by the wife of Alexander S. Wheli- 
•chd, the deftedantin exécution, she claiming title tQ thç land levied- on, 
anâiasâerting that it ia not subject to the exécution. She ba^es this daim 
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on 1wo groundsii She says, fiïst, that while the deed to the land in 
question was inade to her husband, and the title by the records, at the, 
tirae the deèd to secure the loan was made to Lucky, was in her hus-. 
band, that her money, given her by her father, paid for the land, and 
that the deed should bave been made to her, as she always supposed it 
had been until after decree in this case was taken. She says, therefore, 
that she had the équitable title to the land, and that Lucky'a agent who 
negotiated the loan to her husband had express notice of her claim of 
title before the loan was made, and while it was under considération. 
The évidence, uncontradicted, established the faet that money given Mrs. 
Whelchel by her father paid for the land, and it is not denied that 
she thought the légal title in her. The real question on that branch of 
the case is, did Lucky, by his agent, bave notice, as contended, of Mrs. 
Whelchel's équitable title? The agent of Lucky, Gregorj', asserts posi- 
tively that he had no such notice. He says that he talked to Mrs. 
Whelchel about the land, and told her that her husband was negotiating 
a loan on the place; that "she made no objection whatever to the loan, 
and made no claim to any interest in the land; she said nothing at ail 
about haviug bought the place with her own money, and said nothing 
that would in any way put me on notice of any such thing." Mrs. 
Whelchel, on the other hand, testifies that two men she supposes now to 
hâve been Mr. Gregory and Ms companion, although she did not know 
them at the time, came to her house in the fell of 1885. She supposes 
they were the same men, because no other two men came there that would 
fit the description of Mr. Gox and Mr. Gregory. She supposed at the 
time that tliey were miners who came to look at the lands for minerai 
purposes. They asked her some questions about the place, which she 
answered as best she could. She told them that she was expecting 
some miners. They did not tell her whether they were miners or not. 
They asked her about the land, and whether there were any minei-als on 
it, "and, in the course of the conversation, said something about the 
title. 1 told them that my father had given me the money to buy the 
place, and that it was ail paid for, and was ail right, — not a cent owing for 
iti They did not tell me that they were out there to loan money to my 
husband, nor did either of them say a word to me, or in my présence, 
about a loan, or anything to that end, or say pne word to disabuse my 
mind that they were mining men, — that they came to look about the 
place for mining purposes; nor did they say anything that gave me the 
slightést hint that they were fixing to loan money to my husband on the 
place; nor did I know that he wanted to borrow any money, nor that 
he was embarrassed about money matters at ail." The testimony of Al- 
exander S. Whelchel, the husband, is that his wife had no knowledge of 
his making a deed to Lucky, and did not consent to it, but, by ail the 
évidence, he was pot présent at the time of the principal conversations 
between Mrs. Whelchel and Mr. Gregory; so that the issue is really be- 
tween Mr. Gregory and Mrs, \^helchel, as tp his having been put on no- 
tice as to the fact lha:t her money paid for the land. She does not. daim 
that she gavsMr, Gregory any; warning, or stated anything specifically 
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in the way of à notice. Gathering her intention from her testîmony as 
given in this case, it would seem that ail she was endeavoring to impress 
npon Mr. Gregory was that the title to the place was ail right; that it 
was paid for, and unincumbered; and, in connection with that, that her 
father gave her the money to pay for the place. The testimony of Greg- 
ory is positive, certain, and spécifie. I do not think that it can be fairly 
said that this évidence establishes the fact which it was incumbent on 
the plaintiff to show, namely, that the agent of the lender had notice of 
Mrs. Wbelchel's équitable interest in the land conveyed to Lucky as se- 
. curity tor the loan, Besides this, it seemS unreasonable that a good loan 
agent, as Gregory seems to hâve been, would hâve loaned the money of 
bis client to Whelchel, after he had notice from the wife that her money 
had paid for the land taken as security. On this branch of the case, 
therefore, I think the plaintiff hûs failed to sustain the position taken in 
her bill. 

In addition to the ground for relief that hasjust been discussed, sbe 
clâims that she bas the légal tMeto the land in controversy, by purchase 
at a sherifif's sale tlnderan exécution against her husband, in July, 1888. 
The exécution under which the land was sold was issued against one 
Chamblee, an alleged defaulting tax collector of Hall county, and others, 
among them Alexander S. Whelchel, as sureties on his officiai bond. It 
is claimed by the défendant that the circumstanoes surrounding this sale 
shows such Collusion and fraud on the part of the complainant's attor- 
neys, and others connected with her, in bringing about this sale, and in 
misleading defendant's agent as to the fact that the sale would take place, 
as to preveht complainant claiming any title to be derived therefrom as 
against the défendant here^ and there is considérable force in this con- 
tention. But another question is raised which it seems should control 
the matter. It appears in évidence that the tax collector, the principal 
défendant in the exécution under which this land was sold, had filed 
with the eheriïf an affidavit of illegality under the statutes of Georgia, in 
which he claimed, that as to certain of the taxes in the exécution, (theré 
were four of them,) there was nô amount whatever due by him as tax 
rollector for the years for which they were issued, and that as to certain 
others only the amount named in the illegality (being a less amount than 
that claimed in the exécution) was due, and that the amount acknôwl- 
èdged to be due had been tendered to the officer authorized to receive it. 
Thèse affidavits of illegality were réceived and acceptèd by the sheriff, 
and the question raised is as to whether or not the sherifif had authority 
to proceed any further with his exécution until after the issue made by 
the illegalities had been properlj»^ determined in the court to which they 
were returnable. Section 525 of the Code of Georgia provides that "if 
such exécution shall issue for too much, or if défendant dénies on oath 
owing any part thereof, he may , by filing an affidavit of illegality, accord- 
ing to the rules governing other iÛegalities, cause an issue to be formed 
thereon, which shall be tried by a spécial jury, at the first term of the 
Buperior court thereafter." It will be seen that this refers to the "rules 
governing other illegalities." Section 3666 of the (Dode, on the subject 
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of illegality to exécutions, provides that, "when the levy shall hâve been 
made, and affidavit and bond delivered to the officer as herein provided, 
it shall be the duty of such officer to suspend further proceedings on such 
exécution, and return the exécution, affidavit and bond to the next term 
of the court from whieh the exécution issued, and it shall be the duty 
of said court to détermine thereon at the first term thereof," etc. Now, 
after the sheriff had accepted the affidavits of illegality offered by the 
tax collector, did he bave any power or authority to proceed further with 
the exécution, and to sell the property of the surety advertised under 
the exécutions? To state this proposition seems to be to détermine it. 
If, after the tax collector bas made issue, as provided by the statutes, 
that no amount, or only such amount as he tenders on the exécution, is 
due, the sherifF can proceed to sell the property of the surety, it would 
lead to great hardship, interminable confusion, and difficulty. The tax 
collector alone can tender this affidavit of illegality, and his sureties must 
certainly become subrogated to such rights as he acMjuires when the ille- 
gality is accepted by the sherifiT. Besides, the express ianguage of the 
statu te is that the officer shall "suspend further proceedings on said ex- 
écution, and return it," etc. It seems clear that, after the acceptance of 
the affidavit of illegality, the exécution ceases to bave vitality as an in- 
strument to bring prop3rty either of the principal or surety to sale. If 
it were otherwise, in the case of an exécution wrongfully issued, and an 
affidavit of illegality filed by the tax collector, anl accepte! by the levy- 
ing officer, aud the illegality afterwards sustained by the judgmeut of 
the court to the effect that no amount whatever was due by the tax col- 
lector, the sureties in the raean time, if having the available property, 
could be made, by levy and sale, to pay the whole amount of the exécu- 
tion. The conclusion is irrésistible that the act of the sheriff in selling 
this land after an acceptance of the illegality filed by the tax collector, 
and the deed made by him to Mrs. Whelchel in pursuance of that sale, 
were void, and that she acquired no title thereby. This disposes of the 
two grounds for relief made by the complainant, aad a decree must be 
■entered denying the injunction prayed for. 



McKee V. Travelees' Ins. Co. et al. 
(Circuit Ccmrt, N. D. FloridcL December 81, 1889.) 

HaoHAmos' Libub — Prioritjt— Initjnotiok — Pleading. 

A bill to enjoin the enforcement of a judgment wbich became a lien on land a few 
dajs after the maUng of the contract under which complainant erected a building, 
filed a lien, and purchased the propertjr on a suit to enforce the same, is demurrable, 
wbere it does not specify the dates bf commeocing work under such coiitraot, and 
of furnishing tbe labor and materials. 

In Equity. Bill for injunction. 
Jf. Bisbee, for complainant. 



jFÏsîi^ife i!?Mn62/, for défendant insurance Company. 

Pakdee, J. Complainant brings a bill against the Rocky Mountain 
News Printing Company, a Colorado corporation, the Travelers' Insur- 
ance Company, a Gonnecticut corporation, J. F. Welborne, and William 
Bird, United States marshal for the northern district of Florida. He 
allèges that on thelôth day of Deéember, 1887, he entered into a writ-: 
ten conttactwith J; F. Welborne, of Orange county, Fia., to erect a build- 
ing on à certain lot in said county, under which contract he covenanted 
ahd agreed to t'urnish ail the labor and materials of every nature and 
kind to complète said building. That thereupon, in themonth of De- 
cember,' aforesaid, he commenced work and labor upon the said build- 
ing on the said lot, and commenced to furnish the materials for the said 
building, and to construct the same; and he allèges that he completed 
the building in the latter part of Fébruary or first part of March, 1888. 
He further allèges that upon the completion of the said building the said 
J. F. Welborne was indebted to him for work and labor, and the mate- 
rials furnished in the construction of the building, and the work thereon, 
in the sUmof $2,100; and on the 8th day of March, 1888, he filed his 
lieiî for the said sum of money in the office of the clerk of the circuit 
court. of Orange county, in accordance with the laws of the state of Flor- 
ida, providing for liens forlaborers, mechanics, and material-men. That 
afterwards, in; the month of April, he commenced a suit against the said 
J. F. Welborne in the circuit court for the county of Orange, to enforce 
■ his said lien ui)on the said building, and the lot on which itwas located. 
Afterwards, such proceedings were had in the said suit that complainant 
rêcovered a judgment against the said Welborne in the said action for 
the sum of $2,200, for which, on May 29, 1888, an éxecution issued 
from the said court in Orange county, in favor of complainant against 
the said' Welborne, under which said exécution the said lot of land and 
building, ao as aforesaid built by the complainant, was sold by the sher- 
iff, and at the sale complainant became the purchaser, being the highest 
bidder therefor, and the said property was duly conv.eyed to complain^ 
ant by the sheriff of said county, by proper deed of conveyance. Com- 
plainant further allèges that on the 7th day of June, 1886, the défend- 
ant the Rocky Mountain News Printing Company commenced an action 
at law against the said J. F. Welborne, in the circuit court of Orange 
county, ia the state qf Florida. That the said suit was removed from 
the circuit court of Orange county to the circuit court of the United 
States for the northern district of Florida on the7th day of March, 1887, , 
and thereupon such further proceedings were had that the plaintiff in 
said last^njentioned suit, to-Tvit, the Rocky Mountain News Printing Com- 
pany, rêcovered judgment against the said deléndant on the 2d day of 
January, 1888, for the sum of $4,198.36, and costs of suit, taxed at 
éSS.èS. Upon the 24th day of Janùary, 1889, exécution issUed on said 
judgment. That some time in December, 1888, or January, 1889, said 
Rocky Mountain News Printing Company assignéd its said judgmfent 
against the said Welborne to the delenciant the Travelers' Insurance 
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Company, and the latter duly became the owner of the said judgment, 
and entitled to contrpl, and does control, the exécution issued thereon; 
further, that, under the direction and instructions of the Travelers' In- 
surance Companj' and its attorneys, défendant William Bird, marshal 
of the said district., has levied upon and advertised for sale the said prop- 
erty. . Complainant avers he had no actual knowledge of the recovery 
of the judgment in favor of the Rocky Mountain News Printing Company, 
and prays for injunction quieting title, etc. 

To this bill the défendant the Travelers' Insurance Company has filed 
a gênerai demurrer, and, under the Florida practice, has assigned as 
points to be argued, that the bill should contain ail that is essential to 
the création of a lien; the actual date of the commencement of the work 
should be sét forth; the character of the work iriùst bé shown; and the 
date of its completion accurately set. The counsel for complainant in 
his brief claims that compîairiftnt's lien for labôr and materials is not 
only upon the building erected, but upon the land on which it is erected, 
and is given by the gênerai lien-law of Florida, (McClel. t)ig. 721,') and 
bysectiohs 4 and 17 of Act No. 67 ôf the législature of Florida forlè87. 
Section 4 of the act of 1887, by some oversight on thè part of the law- 
makers, graiits no lien at ali. ■ It merely describes property, and Is in 
the words and figures foUowing; 

"Section 4. Any person or persops who shall furnish any lumber, brick, 
atone, lime, paint, hardware, or other building material for the construction, 
-repair, or use of any building, railroad, canal, telegraph, téléphone, wharf, 
bridge, mil], distillery, or other manufactory, work, or structure, togethçr 
with the owner's interest in the lot or lands whereon such building, work, or 
etrueture stands, to the extent of the value of tlie materials f urnished, whether 
such materials wére so furnished to the ownera ortheir agents, or to contract- 
ors or subcbntractors." 

. Section 17 of the same act only provides for the commencement bf 
liens provided for in tbe act, and does not refer to liens created by or 
ùnder the gênerai lien-law. Under the gênerai lien4aw, (McClel. Dig. 
721 i) no spécifie time seeijis to be provided for the commencement of the 
lien. The lien of thç defendant's judgment upon the property described 
in the bill takes effect frora the rendition of the judgment, January 2, 
1888, — ^but a few dâys after the time in which coiiaplainant allèges he 
maide his contract with the owner and commenced work. The Exhibit 
A, filed with the bill as part thereof, shows that complainant made his 
first advance January 5, 1888, three days after défendants' lien attaôhed. 
TJilder this state of the case it would seem that tbe complainant should 
,set forth in his bill the actual dates at which he commenced, carriedon, 
and finished'wôrkand labor,and the actual dates omvhich he furnished 
-materials, in order that the court may détermine if any lien resulted 
therefromi andj if therê did, the rank of such lien, in comparisbn with 
vthat of th^defêndant resulting from the judgtnentrendered in this court. 
;Iti shott/the complainant's biU does not appear to be sufHciently spé- 
cifie and certain; ;and fotthat rèason the defi^urrer should be sustaiiied. 
See Daiïiell, C!h. iPr. 369 eJ se^f*' * 
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Nybladh V. Hebteeids et al. 
(CUrcuU Court, N.D.llUnots. February 8, 1890.) 

1. Actions — Joindbr — Malioious PnosEouTiON and Falsb Impribonment. 

UnderRev. St. 111. o. 110, § 22, abollshlng the distinction between tbe forms of 
actioii of trespass and case, an action for taise imprisonment can be joined witb an 
action for mallcious prosecution. 

2, FiiBADiNG — Dbmcrrek — Otbb. 

In an action for false imprisonment and malicions prosecution, where the défend- 
ants demur to tbe déclaration, settingnp tbat they prayed and obtained oyer of tbe 
record of judgment of acquittai set ont in the déclaration, and that such record 
Bbows tbat tbe acquittai was not On tbe merits, but on a plea on limitation, the court 
cannot consider what purports to Ije aicopy of tbe record of acquittai set ont In tbe 
demurrer, if tbe record in the case at bar does not show that oyer was prayed and 
granted. 
S. âAUB-i-OtEB OT Record. 

In ni^nois oyer cannot be di^manded of a record. 

At Ijaw. Demurrer to varr. 

Action, by Cari A. Nybladh against C. J. E. Herterius et al. for ma- 
licious prosecution and false imprisonment. 
W. Davis &n(i F. S. Murphy, foT plaintiS. 
WHMams, Lawrence & Bancroft, for défendants. 

BiiODSETT, J. Thedeclaratiopinthiacasecontaînsthreecounts: (1) 
For maliciotie prosecution of plaintiflF; (2) for false imprisonment of plain- 
tifF; (3) for malicious prosecution, -^to ail which plaintiff demurs gen- 
eraily. 

The jîrst point of demurrer itisîsted on by défendants is that the déc- 
laration is bad for misjoinder of causés of action, it being contended that 
an action for false imprisonment cannot be joined with an action for ma- 
licious prosecution, Under the common law, trespass was the usual 
remedy for felse imprisonment, and case the remedy for malicious pros- 
ecution, and counts in thèse two forms of action could not be joined. 
But the statute of Illinois (chapter 110, § 22) abolishes the distinction 
between thèse two forms of action, and the suprême court of this state 
bas held that thèse two forms of action may be joined in the same suit. 
Krug V. Ward, 77 111. 603; Barker v. Koozier, 80 111. 205. 

Second. Défendants having prayed and obtained, as theysay in their 
demurrer, oyer of the record of judgment of acquittai set out in the déc- 
laration, argue from such record that such judgment of acquittai waa 
not had upon the merits, but upon; a plea of the Illinois statute of lim- 
itations. As the record in this case does not show that oyer was prayed, 
and granted by the court, what pujcports to be a copy ot the record re- 
ferred to in the déclaration, set out in tbe demurrer, cannot be so con- 
sidered. The court cannot say that what purports to be the record of 
plaintiflPa acquittai, set out in this demurrer, by the unautborized act. 
of the défendants, is the record upon which plaintiff relies. Aside from 
this, the law seems well establiriied in this state that oyer cannot be de- 
manded of a record. GUes v. Shaw, Breese, 219, and other cases there 
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cited. The court, therefore, cannot eonsider on this demurrer the ques- 
tion as to whether the plaintiflF was acquitted or found not guilty of the 
criminal offense for which he was arrested, as set ont in the déclaration, 
under the plea of the Illinois statute of limitations. The demurrer ia 
therefore overruled as to ail the counts, and the défendants ruled to plead 
to the merits of the case within 20 days. 



Stewabt et al. v. Townsend. 

(CireuM Court, D. South CaroUna. January 21, 1890.) 

1. Dépositions— IjraioBSBMENT on Enyelopb— Waiveb op lBBBauju.BiTiES bt Stipu- 

lation. 

The envelope containing a déposition was sealed with seals bearing the notary's 
stamp, but not his signature, was not indorsed with the name of the cause, and the 
only indication that it was maUed by the notary was a request to return to him if 
not called for. It was direoted to the justice of the circuit court, and was opened 
on its reoeipt Seld, that any irre^ularities were waived by a consent to the pub- 
lication and opening, " without préjudice to any objections to the inclosed déposi- 
tion other thau relating to publication and opening, which is hereby waived. " 

2. Same— Cbetipioate— Intbrbst op Notart. 

Where the notary certifies that he is not attomey for either party, omission to 
certify that he is not interested in the event of suit is not sufflcient causp to sup- 
press the déposition, especially whei« it appears that, by consent, the tèstimony 
was talcen in short-hand by a disintérested person, 
S, Same— Pailube to Attach Notice. 

Where a déposition is taken after full notice of time, place, and person, it is not 
necessary to attach the notice under which it was taken. 
4. Same — Rétention bt NoTakt until Mailed. 

It is not necessai'y that the certificate of the notary should state that he retained 
the déposition until it was mailed. 
i. Continuance — Absence op Witnbsses. 

In an action for ice sold, continuance will not be granted for absence of the mas- 
ters of the vessels which brought it, who are said to be material witnesses as to its 
quantity and gnality, where the affldavit shows search in. several ports, but does 
not iudioate when and where they will be heard from again, especially as the mate, 
and not the master, usually inspeots the cargo. 
t. Fleadinq — Ambndment. 

Leave to amend by striking out an admission of partnership between plaintifCs, 
and inserting that défendant has no information on which to form a belief on that 
point, will not be granted where défendant has been required to answer under 
tenus. 

At Law. 

Buist & Bvdst and John Wingate, for plaîntiffs. 

Lord & Hyde and G. W. McCormack, for défendant. 

ON MOTION TO SUPPÉESS DEPOSITION. 

SiMONTON, J. On 18th December, 1889, the attomeys for plaîntiffs 
gave notice to the defendant's attomeys of their purpose to examine be- 
fore a notary, at Bangor, Me., certain wiipesses residing more than 100 
miles from the place of trial, to-wit, at Bangor. The acceptance of serv- 
ice of this notice was given by defendant's attomey on said ISth Decem- 
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ber. On 4th Jàniïary, 1890, â pack^ç was received by tiiailj addressed 
to the " Honorable Justice of th^ Circuit Court, Fourth Œrcuit, District of 
South Caiolina, Charleston, S.' C, U. S. A." It was sealed with three 
séals, and had indorsed on it in writing, "If not cajled for in ten days,^ 
lieturn to Charles D. Crosby, Notary Public, Bangor, Maine," but noth-' 
îng else appeared on the package showing that it, belpnged to any case 
in this court. Upon its receipt in the daily mail of the court the cover 
of the package was opened by one of the jndges of the court. As soon 
as the opening of the package disclosed what appeared to be a déposi- 
tion, it was at once closed, and placed in the custody of the clerk, with 
notice of its character. The attorneys for plaintifFs and défendant were 
sent for on the same day, and the gtate of factS rhade known to thein. 
The plaintiflfa' attorneys on 4th January, 1890, gave a four-days notice 
in writing to the defendant's attorneVà of a motion toopen and publish 
tjijjs déposition, and for greater certainty, it is supposed, this notice con- 
tained in fuU the notice on whîch the déposition was taken. On 8th 
January, the day oh which the motion was fixed for a hearing, the de- 
fendant's attorneys, with the plaintiffs' attorneys, entered into this stip- 
ulation, on the back of the notice, to open and publish: 

i " The United States of America. , We consent to the publication and open- 
ing of the dépositions within referied to, without préjudice to any objections 
to tiip inclosed déposition otherthan relating to publication and opening, which 
is hereby waived." 

Very shortly after this the defptidant çhanged his attorneys. The change 
was made on the record. Motion is now made to snppress this dép- 
osition. Thôre are seven grounds stated: (1) That the said déposition 
did not reraain under seal until opéned in court, but was opened out of 
èourt, préviens to January 8, 1890. Dépositions can be opened out of 
court, on motioiî of one party, against the objection of the other party. 
U. S. V. TUden^lO Ben. 170. : This exception, however, must refer tb 
the opening of the envelope by the jndge. (2) That the envelope con- 
taining said déposition was not; indorsed with the name of the cause in 
which it was taken. (3) That there was no indorsement upon said en- 
yelope of the mailing of the package coiitaining said déposition. It murt 
be supposed that this means the mailing of the package by the notary 
public in persôn. The package itself showed that it was mailed, and 
that it was mailed at the instance of the notary public, — "If not called 
for," etc. (4) That the package containing said déposition was not prop- 
erly sealed by said notary public, and there is no signature of the notary 
across the seals. The three seals, however, bear the notarial stamp of 
the notary. The first exception was caused by the irregularities com- 
plained of in the second, third , and fourth exceptions. Whatever weight 
they may hâve been entitled to, (and the first three are grave,) the stip- 
•iilàtiôn signed by the attorneys on each side on 8th January seem to hâve 
wâived them. That stipulation consents to the opening and publication 
of the déposition without qualification, except "without préjudice to any 
objection to the inclosed déposition;" that is to say, "We consent to the 
-removal of the inclosing envelope, and the withdrawal of the manuscript 
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■wiliiân, wîthout préjudice^ however, to any objection to the inclosed dép- 
osition," — that is, the manuscript within. And thia is emphasized by 
adding, "other than fchat relating tO the publication aûd opening, which 
is hereby waived." The stipulation is not in the most artistic style, but 
it means this or nothing: "We waivé âll objection to the package. Let 
it be ppençd, and its contents published. We do not waive any objec- 
tion which the dépositions, after they are opened and published, disclose. 
Thèse first four exceptions relate to the package, the outer cover of the 
déposition, and are waived." 

Let. us examine the three others: (5) That in the certificate of the 
notary public, taking and returning the déposition, there is no statement 
that the said notary public was not interested in the event of the suit, 
The certificate of the notary is in thèse words: "I also certify that I am 
not of counsel or attorney for either of the parties to the cause;" and 
omits the words, "that I am not interested in the eyent of the suit." In 
MUler V. Young and Peyton v. Vdtch, two cases in 2 Cranch, C. C. 53, 
123, this is held to be no necessary part of the certificate. In Coal Co. 
V. JlfflKEweiij 20 Fed. Rep. 187,. the commissioner failed to state "that he 
was not of counsel or attorney for either' of the parties, and that he was 
not interested in the event of the case." Judge Beewee held that it 
must appear afHrmatively on the face of the certificate that the ofScer 
taking the déposition was disinterested. When we examine the certifi- 
cate we find that, by consent, the testimony in this case was taken in 
short-haiid, and then engrossed on a type-writer. The notary certifies 
that he employed a disinterested person to do this, under his direction. 
The certificate also shows that the witnesses were examined by an attor- 
ney for plaintiffs. Hère, then, we bave a commissioner not connected 
with the case as attorney for either party; a clerk employed by consent 
to do the important part of his work, taking down the testimony, who 
is certified to be whoUy disinterested in the case; and the questions pro- 
pounded by a third person. If the déposition be rejected, we would in- 
deed cling to the letter. It is true that this mode of taking testimony is 
in dérogation to the common law, and the statute must be strictly com- 
piied with. Bell v. Morrison, 1 Pet. 351. But it seems to me that, on the 
whole, this certificate on this point is sufficient. (6) That the notice 
under which the said déposition was taken is not annexed to the said 
déposition, return, and certificate of the said notary. I know no rule pre- 
Bcribing this in cases in which the testimony of witnesses is taken, after 
fuU notice of time, place, and person. At the utmost, it may be needed 
to identify the déposition. This bas been fuUy met by the stipulation 
indorsed upon and referring to a notice containing ail the words of the 
original notice for taking the déposition. (7) That the certificate of said 
notary does not state that said déposition was retained in his hands uu- 
til mailed. This could not appear in the certificate sealed up in the 
commission, for it would certify as to something occurring after the 
package was sealed. It would be an excellent practice if the commis- 
sioner would certify something to this efifect on the package just before 
the instant of mailing. But I see nothing in section 865, Rev. St., re- 
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quiring it. The exceptions are overruled, and the motion to suppresa 
refused. 

Défendant on the same day moved for a continuanoe. 

ON MOTION FOR CONTINUANCE. 

Défendant moves for a continuance on the ground of the absence of 
material witnesses, whose liâmes and whose testimony he discloses. It 
seems that the action is for certain ice sold by plaintiffs to défendant. His 
défense is faiiure of considération in the quanti ty and quality of the ice. 
The two witnesses are masters of vessels which brought the ice. The 
affidavit states efforts made by défendant to find them in several ports, 
and his faiiure to hear of them. No sort of prospect is held ont when 
and where they will be heard of again. Continuance on this ground 
would make indefinite postponement. Besides this, masters of vessels sel- 
dom are called upon to inspect cargo minutely. It is not delivered un- 
der their supervision, as a gênerai rule. The mates do this. If any- 
body knows the defects of the cargo, défendant does. He is a man of 
character, and a compétent witness. He must know who of his employés 
handled the ice. They know it better than any mariner who saw it 
onlj' in its passage to and from the vessel. Motion refused. 

Défendant, failing in his motion for continuance, asked leave to amend. 

ON MOTION FOR LEAVE TO AMEND. 

The défendant, ùpon affidavit, moves to amend his answer in two re- 
spects. In the answer now on file he admits the copartnership be- 
tween the plaintiffs set forth in the first paragraph of the complaint. He 
asks leave to amend by striking out this admission, and by inserting 
that he bas no information on which to form a belief on this point. 
When this case was before this court in Columbia, it appeared that on 
the last day for answering the défendant gave notice for security for costs, 
and, appearing on the day upon which plaintiffs hadgiven notice they 
would ask judgment by default, he resisted the judgment on that ground. 
The plaintiffs at once oflfered lo put in security, and bave done so. 
Rules of court are intended to expedite business, and the business of 
courts is to terminate litigatidn. The provisions of the rules cannot be 
wrested irito means of delay. The défendant was required to file his an- 
swer, and, not being prepared to do so, was put on terms. It wasagreed 
that the case should be brought for trial on the first Monday in January, 
at Charleston, the défendant to answer within seven days. This he did, 
and the answer in question is theone it is desired to amend. If the de- 
fendant had alleged that since answering he had discovered that no part- 
nership existed between plaintiffs as is alleged, I might listen to the 
amendment. But when it is made so apparent that the amendment is 
to secure delay and by a party on terms, it must be and is refused. In 
the original answer it is stated that plaintiffs in the contract sued upon 
had so conductod themselves as to damage the défendant to the extent 
of $2,500. He now proposes to put this into the shape of a counter- 
claim. Itisallowed. Let the amendment be made forthwith. 
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Martin v. Baltimoee & 0. R. Co. 
(Circuit Court, D. West Virginia. October 18, 1889.) 

1. EaIMIOAD COMPAÎIIES— iNftJBIBS TO EmPIXITES— CONTRIBUTOBT NeGLIGBNOB. 

An employé of a railroad company, who is being transported by the company 
from one place of employaient to another, cannot recover for Injuries received 
whîle sitting on a brake-wheel between the cars, though the train in which he i» 
riding is run into through the négligence of other employés. 
S. Samb—Releasb— Relief Association. 

Where an employé of a railroad company becômes a member of a relief associa- 
tion, and as a condition of membership, and in considération of the contributions 
of the railroad company to said association, and of the companjr's guaranty of the 
payment of the benefits of the association in case of injury, signs a contract by 
which he releases the company from liability by reason of any accident that may 
happen to him while in thé compauy's employ, an action will not lie against the 
company, where, both before and after bringing action, he receives money from the 
association on account of the Injury, and gives receipt releasing and discharging 
thé company from ail' claims for damages. 

At Law. 

Action to recover damages for an injury alleged to hâve been caused 
on the 22d of May, 1887, at Bay View station, in Baltimore county, 
Md., by négligence of defendant's servants. The plaintiff was in the 
emplbyment of the défendant in its telegraph department at the time of 
the accident, and had been in that service from the 19th day of Novem- 
ber, 1886, and on the day of the accident was in the camp train at Bay 
View, où his way, with the other men in that service, to Chester, Pa. 
The camp cars in which the plaintiff was housed were on atrack in the 
railroad yard, and were run into by a freight train, going into a switch 
which had been improperly left open. It was the duty of the conductor 
and brakeman of the train which caused the accident to see that the 
switch was in proper shape and. situation when approaching it, and not 
to rely upon others to attend to it. The facts showed that the plaintiff, 
with some of the other përsons in the sarae camp, were sitting on the 
brake-wheel on the platform between the cook car and lodging car of 
the camp train at the time the collision occurred, and thèse were the only 
persôns hurt by it, being jammed in between the bumpers of the two 
cars mentioned. The men in the cars were not hurt in the least degree. 
At the time the plaintiff went into the service of the défendant he was 
under âge, and, by the written consent and authority of his father, plain- 
tiff was admitted into the company's service, and became a member of 
the Baltimore & Ohio Employés' Relief Association. The train causing 
the accident was not running more than four miles per hour, and did 
not hit the camp cars hard enough to damage the one it struck the 
slightest. The plaintiff himself testified that he was sitting on the plat- 
form, as stated, and no persons other than those with him on the plat- 
form were injured in the collision. He also testified that he was at the 
time 'of the accident in the employment of the company, and on his 
way to résume work at Chester, in the construction of telegraph lines for 
the company. 

The plaintiff's déclaration cpntains four counts; the first three alleging 
that he was a passenger, and was being carried by the défendant assuch. 
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The fourth connt alleged that he was in the employment of thé Com- 
pany in its telegrâph depifeméht, and, T^hile being' transported to the 
place of work, received tlie injury by reason of négligence of the em- 
ployés of the Company. Issue was joined on the plea of not guilty, and 
a spécial plèa,which set ùp— 

"That the plaintiiî, on the 19th of November, 1886, was and desired to 
coritinùiè in the service and j^triplcyment of the Baltimore & Ohiô Railroad 
Company, in its telegraph departmenl, and àpplied to be admitted a œember 
of the Baltimore & Ohio Employés' Keiief Association, a corporation organ- 
ized under ihe laws of thestate of Maryland, and thereby agreed to conform 
to, and'.bè bound by, the constitution, by-laws, riiles, and régulations of said 
association then in force, anidjiecognized by sj^dassociation; and also to con- 
form to and be bound by snch additional by-laws, rules, régulations, and 
amendments of the constitution of said association as might thereafter be 
adopted by its corn mitteeofiiianagement, — which application vyasiiiwriting, 
and signed by the said J. "Wilson Martin, Jr., the plaintiff, in his own proper 
handwriting; and, arnongst other things, the plaintiiî agreed that his appli- 
cation, when approved by.the secretary of the ass<iciation, should çonstitute 
a contract between himseîf and the Baltimore & Ohio Railroad Company as a 
condition of his epiploymçnt by that company, and as such be the irrevotablé 
power and authority of said eonipany to make the déductions and payments 
mentidned and agreed upon in said application; and when so approved said 
application should likewise çonstitute the assignment in advance to the said 
relief association of suehportion of the plaintjfÊ's wages, which should bave 
precedençe over any other asaignments by him of his wages, or of any claim 
upon thern on accotint bf liabilities inciirred by him; and that thé plaintiff 
further agreed that, in considération of the contribution of the Baltimore & 
Ohio Eailroad Company tO said association, and of the guaranty by said rail- 
road company of the payment of the benefits aforesaid, the said railroad com- 
pany should not be liable to any claim or suit by reason of any accident hap- 
pening to him while employed in any manner in the service of said company, 
whetiier such accident should be caused by the négligence of said company, 
its officers, or agents, or other wise, except as guarantor of the benefits paya- 
blé to him, or his beneflciary, undér the tefais of his application and agree- 
ment; and that the plaintiiî further agreed that said association might te- 
quire^aâ a condition précèdent to the payment of such benefits, that ail acts 
deemed appropriate or necessary by the secretary of such association, to effect- 
° uate the release and discharge of said company, be done by those who might 
bring sujt for damages by reason of such injuries or death; and that the said 
plaintiff further understood and agreed that the said application, when the 
accéptance thereof should be indorsed thereon by the secretary of the said as- 
soCialidn, should çonstitute a contract between him and the said association 
and the railroad company, by which contract his rigbts as a memfoer of said 
association, and as an employé of said railroad company, should bedetermined 
as to ail matbers within its Bcope; ail which, amungst other ttùngs, are in the 
application set forth, and which application was accepted by the secretary of 
the Said association, and thereby consti tu ted a contract between the said plain- 
tiiî and thé said défendant." And this pléa further alleged "that the said plain- 
tiff was then and there, and continued to be, and remained, a servant and em- 
ployé of the said company, and took upôn himself the dangers and risks of 
Personal injury from the neglect of other ^employés, agents, and oflScers of said 
company; and afterwards, to-wit, on tlie 22d day of May, 1887, plaintiff met 
with the accident that happened on the road of said company, whilst he was in 
the service ofsàid company; and that afterwards, on the22d day of September, 
1887, ahd-ÔB ëight other différent days, up t'ô àhd including the llth day of 
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Jnlyi 1888, the plaintifE received and aceepted, undertherules and régulations 
of tlie said relief association, and in accordance with its constitution and by- 
laws, certain sums of money stHted in the plea, bèing full allowance which ' 
the plaintiff, as a member of said association, was entitled toreceive, for the 
periods mentioned in his receiptsand releases, by reason of the injury received 
by him while in the discharge of duty in the service of said railroad corapany ; 
and that the plaintifE thereby released and forever disoharged the said Com- 
pany from ail claims for damages, indemnity, or other form of compensation 
he then or might or could thereafter hâve against thé said compnny by reason 
of such injuries, whîoh receipts and releases were seyerally signed and sealed 
and delivered to the said association by the plaintifE, in accordance with his 
contract afores^id; wherefore the défendant averred that the plaintifE did re- 
lease and discharge the défendant from ail claims and demands for damages 
by ireason of the injury in thë plaintifl's déclaration mëntio^ed," etc. 

To this, spécial plea the plaintifïdemurred, but the demurrer was over- 
ruled. The plaintiff then tendered a spécial repUcation, all^ing thatat 
ïhe tirae of the , exécution of said contract and releases he was a minor; 
,t9 which replication the défendant demurred. In iaupport of the de- 
murrer to this spécial repIic9.tion, counsel for défendant argued that an 
îhfànt capable of performing service for the défendant is capable of mak- 
ing a biuding contract, with or without the consent of his parents, to 
enter into such service; thatit is a well-settled rule that, notwithstand- 
ing the gênerai incapacity of infants to enter into absolutely bindiug 
contract?, yet they may make contracts for their own beneût, such as 
contracts. of apprenticeship, or of hiring and service, which are bénéficiai 
tp tlp^e, infant; citing Wood v. Fmioick, lOMees. & W. 196; Kingv. ChiUes- 
jord, 4f Barn. & Ç. 94; King v. Arundd, 5 Ma,ule & S. 257; Raûroad Co. 
V. Eilidtt, 1 Cold. 611. The court sustained the demurrer, and rejected 
the replication, ând issue was then also joined on gênerai replication to 
the spécial plea. On the trial the défendant proved the contract alleged 
in this spécial plea, the several releases and receipts executed by the 
plaintiff, the releases executed by the plaintiff and his father, and a 
written consent of the father to the employment of the plaintiff by the 
Company. After the action was brought, plaintiff, in addition to former 
payments, received aUowauces under his contract with the relief associa- 
tion, and on each occasiobgàve receipts and releases under his seal, dis- 
charging the company from ail liability on account of the action set up 
in his déclaration. The foUowing authorities were cited: As to duty 
of company in conveying employé to place of labor, and négligence of 
employ.e,-ÊatZroad Co. v. Jones, 96 U. S. 439, 443. Employé nota passen- 
ger, when, Fï<^ V. JJaiZroad G). , 95 N. Y. 267; Ross v. Railroad Q>., 5 
Hun, 488, aflBrmed 74 N.' Y. 617 ; GHUshannon v. Railroad Corp. , 10 Cush. 
^28; $eava- v.RaUroad Co.,14 Gray,466; Patt. Eailway Ace. Law, 210, 
211. Contract with relief association and défendant binding and valid, 
Owens V. Railroad Co., 35 Fed. Rep. 715; FuÙer v. AssodatUm, 67 Md. 
433, 10 Atl-. Bep. 237; Graft v. Railroad Co., 8 AU. Rep. 206. Con- 
tract for hiring and service by infant valid, Railroad Go. v. EUiott, 1 
Cold. 611. Contract by infant cannot be resoinded if executed, Breed 
v. Juddy 1 Gray, 459; Çfaj^neyv. Hayden, 110 Mass. 140; Sfmie v. Pen- 
«ison, ?3 Amer. t)ec. 659; Famsworih v. Wahejteld, 12 Cush. 615. The 
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adCeptance of the benefits and relief is a bar to the recovery against the 
. railroad Company, Grq/ï. v.Jîat'iroad Co., 8 Atl. Rep. 206. 
Fîick & Westénhaven, for plaintiflf. 
John A. Hutchinson, for défendant. 

Bond, J., (çkarging jury.) 1. If the jury find from the évidence that 
the plaintiff was an employé of the railroad company, défendant, on the 
22d day of May, 1887, and at the time of his injury was standing on the 
platform of a car in which ha waà housed as such employé, and that by 
reason of some négligence on the part of other employés of the railroad 
company a train ran into the camp car on which the complainant was 
so housed and transported, and that he himself was not in the car, but 
on the platform between the cook aiid sleeping car, sitting on the brake- 
wheel, the jury are iastructed that such position occupied by the plain- 
tiff was not a proper position for him to occupy, and that, if they be- 
lieve the évidence of the plaintiff in this respect, he is not entitled to re- 
cover, because he contributed to the injury by his own négligence, by 
being on the platform, instead of in the car, where he ought to hâve 
been. 

2. And if the'jury find from the évidence that, prior to his employ- 
ment by the défendant, the plaintiff signed the contract and the receipts 
"pffered in évidence by the défendant, and received the benefits arising 
th^refrbm both before the bringing of this suit and afterwards, by which 
he released the défendant frohi ail default of the defendant's employés, 
and injuries arising to him therefrom, then the défendant is not liable 
in this action, and the veïdict must be for the défendant. 

"Verdict for défendant. 



LuTZ et al. v. Magone, Collector. 
{Circuit Cowrt, S. D. New York. January 14, 18S0. 

1. CusTOMS DnTiBB — Freb-List— ACIDS. 

The meanlng of the provision for "ail acids used for médicinal, chémioal, or 
manufacturing purposes, not specially enumerated or provided for, " oontained in 
the free-llst of the tarifl aot of Maroh 8, 1888 (29 U. S. St. at Large, 488: Tariff 
Index, new, 594,) seems to be that aolds which are used for the reason that, by 
their ohemical combination vvith othèr articles, they produce substances médicinal, 
substances ohemical, or substances which are regarded as the fruits of manufacture, 
are to be admitted f ree of duty. 

S. Same— Saochaki^b. 

Saccharine, which Is a chemical compound consisting of a dry white powder, 
sweeter by from 280 to 800 times than cane sugar; which is chiefly used in soda 
and minerai waters, liquors, wines, préserves, chewing tobacco, ctiewing gums, 
medicines, and other thing8,'bttt for the sole purpose of sweetening them; and 
which, though chemioally an acid, is always bought and sold under the name of 
"saccharine, " and never under that of "acid, "— is notfree of duty under the above- 
meutioned provision for aoldâ, but is dutiable, as a "chemical compound, " at the 
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rate ot 25 per cent, ad valorem, trader the provision for "ail cheinical compound», 
* * • by whatever naine known, and not speoially enumerated or provided for, * 
contained in Schedule A of tbe aforesaid tariS act of 18S3, (Tarif? Index, new, 9li.) 

At Law. Action to recover back duties. 

Lotiiè Lutz, the original plaintiff in this suit, imported in his life- 
time, from Hamburg, Germany, into the port of New York, during the 
year 1887, certain saccharine. This saccharine was classified for duty 
by the défendant as coUector of custôms at that port as a "chemical 
compound,'* under the provision for "ail chemical compounds, * * * 
by whatever name known, and not specially enumerated or provided 
for,*' contained in Schedule A of the lariff act of March 3, 1883, (22 U. 
Si St. at Large, 488; Tariff Index, new, 92,) and duty thereon at the 
rate of 25 per cent, ad valorem was exàcted. Against this classification 
and exaction the said Lutz duly protested, claiming that this saccharine 
was free of duty as "an acid used for médicinal, chemical, or manufactur- 
ing purposes, not specially enumerated or provided for," under the pro- 
vision for such acids contained in the free-list of the aforesaid tariff 
act, (Tariff Index, new, 594.) The said Lutz also duly made appeals 
to the secretary of the treasury, ^nd, within 90 days, after adverse dé- 
cisions were rendered therein by him, brought this suit to recover the 
duties exacted as aforesaid. Ûpon the trial of this suit it appeared 
from the invoices of this saccharine that its invôice price was about $10 
a pound; from a sample of the same, that it was a dry white powder, 
and sweet to the taste; from the labels on the packages in which it was 
put 'û^on the market in this country, that it was described as "Dr. 
Fàhlberg's Saccharine, Patented," etc.; and from letters patent covering 
the sarbè, that it was manufactured from tolnene and other derivatives 
of coal tar. It appeared from the testimony of the plaintiffs' witnesses 
that this saccharine was from 280 to 300 times as sweet as cane sugar; 
that its chemical name was "orthosulphamin benzoic acid anhydrid;" 
that this name chemically denoted an acid from which the water had 
been removed, and that, tested with litmus paper or an alkaline, it was 
shown to be chemically an acid, but that it was always bought and sold 
under the name of saccharine, and never under that of acid; that it was 
chiefly used in soda and minerai waters, liquors, wines, préserves, chew- 
ing tobaccos, chewing gums, medicinés, and other things, for the sole 
purpose of sweetening them; but that it had no médicinal effect on the 
human or animal System. It appeared from the dèfendant's testimony 
that this saccharine was chemically an anhydrid, and not an acid, the 
distinction between the two being that an anhydrid was an acid from 
which the water was removed; and that it was a chemical compound. 
Both sides having rested, counsel for the défendant moved the court to 
direct the jury to find a verdict in his favor, on the ground, among 
other things, that this saccharine was not "an acid used for médicinal, 
chemical, or manufacturing purposes," within the meaning of the afore- 
said tariff act of 1883. 

Comdock & Brown, for plaintiffs. 
v.4lF.no.3— 9 
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Eçkmd Mitchdl, TJ. S. Atty., &nàî7wmas QremwoodjAaat U. S. Atty., 

Lacombe, J., (oraUy eharging jury^) This article is, of course, a 
"chemîcal compoundj" (the term is an extremely broadone,) and would 
be dutiable as suoh, unless found in the free-list, (Tariff Index, new, 
594.) In order to show that it is fdund in thaï paragraph, the burden 
lies upou the plaintiffs to show that it is an "acid usedfor médicinal, 
chemical, or manufacturing purposes." Now, it appeara that this ar-; 
tide is mechanically combined with varions other substances in the course 
of their Manufacture, for the sole purpbse of sweetening, which it does 
by its mère présence, being added^ unehanged in condition, to the ar^ 
ticle with whioh it is mixed. That may be a manufecturing purpose, 
and, when sô combined, the resuit may be a manufacture; but the 
saccharine is not thereby used as an acid in manufacture. The mean- 
ing of this paragraph seems to be that acids, which are used for the 
reason that, by their chemical combinàtion with other articles, they pro- 
duce substances médicinal, substances chemical, or substances which 
are regarded as the fruits ôf rhanufacture, are to be admitted free. But 
this article, whto used' for manufacturing purposes, is not used as an 
acid at ail. The article, saiccharine, is mfechanicalJy combined or diluted 
with other articles^ and the récitant articles are pleasant to the taste by 
reason pf the circumstances of their being sweetened with the saccha- 
rine; but saccharine so used cannot be fairly maintained, under the 
phraseology of this paragraph, to be an "acid lised for manufacturing 
purposes." Surely no one who makes the chewing tobacco, the liquors, 
or the préserves referred to in testimony, if asked the question, "Doyou 
use any acids iriyour process of manufacture?" would answer in the af- 
firmative, on the strength of thë faât that he uses this saccha;rine to 
sweeten bis products. Verdict ddreoted for the défendant. 



United Statbs r. Inabnet. 
!(Z?i8trH Coitrt, I). S<wtft Ocw-oMn* Janiiary 16, MM.) 

1. PoST-OmIOB— LaKCENT PROM THB MAIl*r^"MAIL. " 

Thè tenu "mail, " as tiséd in Rev. St. U. S. § 5469, relattvo to robblng the mails, 
may mean eàthèr ibe whole bodybf m^tteir transported by tke postal agents, or any 
, letter or package, forining a component part of it. 
a. Samb— Intbnt.' /' ' .■ 

Ta oonâtHûte tbe crime of steallilgl tbe niail, under this statQte, there must be an 
IntentjtQ stieal atithe: time tbe mail mat^r is talcen. , 

Indictment for Eobbing the Mails, under Rev. St. U, S. § 5469 
B. TT. Ifemmingfer, Jr., for the défendait, 
Pist. ^«y. liatfirop, for the United States. 
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' SiM0NT0N/J.,l;^à(if^&5r *jîir2/.) ; Thé defendatii îs mdicted under sec- 
tion S469 of tfae Revised S'tatjites. The indictûieilt contains fouf counts ? 
drie for sfeâlîhg the mail of the tlnitëd States; another for stealing frdtn' 
the mail of the United States; a third is for taking the mail of thie Unit- 
ed States, and certain lettéfs aiid ^jacketâ theréffem, and did open, ém- 
bezzle, and destroj' such mail, letters, etc., the same containing articles 
of value; the fourth. count is for stealing ont of the mail a letter, de- 
scribed minutely, containing an obligation or other security of the Unit- 
ed States of the value of $10. The things alleged to hâve been stolen in 
this case are two.registered packages containing money, greenbacks, or 
national bank bills. Thèse packages were in thé mail carried on the 
railroad cars, and themailmfitter of which they were part passed through 
Branchvilîe on the South Carolina Railway. At Branchville, the pack- 
ages, with the test of the mail, were put in a truck, and were being trans- 
ported across the platform to another irain. On their passage across the 
platfdrm they disappéafed. This was some time a,fter dark on the 2d of 
December last. Two days afterwards the défendant was àrrested . There 

were foUnd on fais person $25 in bills, and dollar» in change, small 

bills, and silver. Ile expilainéd that'he had found the packages on the 
platform, after ail the trains had left, on the night of 2d December, and 
did not know wh^t they were. He put them in his pocket,, and went 
away some 50 Vârds. Ôpening them, he found the money in them, 
which he put in his pocket, and, tearingup the letters, threw them over 
a fence. ' Efe lent some of the money to a friend, and spent some. The 
rest hè gave up. The witnesses for the. government do not prove any fact 
explaining how thé packages left the truck. The porter who had charge 
of it says that, discovering the loss very soon after it must hâve occurred, 
he searched the platform carefully, and could find no package. 

The tetm "mail" may mean, either the whole body of matter trans- 
poited by the postal agents, or any letter or package forming a compo- 
nént part of it. You must examine the évidence in this case, and in- 
quire, how did the défendant get possession of the packages? Did he 
find them, as he states, on the platform, aiter the trains had left; or was 
the search of the porter so minute in its nature as to make this impos- 
sible? 

If you corne tb the Conclusion that he found the packages after the 
trains had left, then inquire what he did with them. Did he retain them 
nntil an owner could be found? Did he appropriate then to his own use? 
Did he tear the packages to ascertain their contents? Were thèse contents, 
as charged by the government, money of the United States? Were the con- 
tents ajppropriàted by him to his own use? If the défendant took the 
packages from thé truck, or just as they fell from the truck, and carried 
them off, he is guilty under the first arid second counts. If he found the 
packages on the plàtfprm after the trains left, the bare fact that he took 
them up does not show that he stole them. If, when he saw them on- 
the platform, and, upon éèeing them, conceived the intention to take 
tbeih, aùd appropriate them, hèwould bè guilty pf stealing them. If 
he took them up, notintending to appropriate them, and afterwardis con- 
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ceived thîs intent, and toqk them off, I do not thînt tliat thîs was steal- 
ÎDgthem, in the sensé of the statu te. If he tore the packages open, and 
appropriated the contents to his own use, he is guilty on tiie third and 
fourth counts. . 

You must corne to your conclusions beyond a reasonable doubt. 



Uhlmann et td. V. Bartholosl» & Leicht Bbewing Co. et cd. 
(CirewU Ctrwrt, tf. D. Illinois. Deoember 16, 1889.) 

1. Patbsi» iroB iNVBKTioKa— Anticipation— Bker-Filtebing Pkooess. 

Patent No. 878,879, grantetj February21, 1888, to Simon TThlmann and Frederick 
tThlmann, as assignées of Heinrioh Stookbeim, of Oermany, for a filtèring process 
for béer, was not antioipated; by the devloes known as the "Johnson Filter," the 
« JleUer Filter, » and "Enzinger's 1878 Patent. " 
S. Same. 

A radejp&noE' ^etch of an apparatua, nerer made and carried into practical use, 
is not sufacient to defeat a patent on the ground of anticipation. 

In Equity. On bill for injunction. . 

WUliam A. Jenner and Wed <k Bond, for complainants. 

Dyrenforth <& pyrenfm'th, for défendants. 

Gbesham, j. This suit is brought for infringement of letters patent 
No. 378,379, granted February 21, 1888, to complainants, as assignées 
of Heinrioh Stockheim, of Germany, for a béer filtèring process. The 
bill prays for an injunction and accounting. It is averred in the an- 
ST^er that Otto 25wietusch was the original and first inventer, and that 
hesold an app^çatus which "lyas used in carrying it ont, to the défend- 
ants. Zwietusch : guarantièd the défendants against damages resulting 
from the use of the appaçatus and process, and h.as thus far defended 
the suit at his own expansé, It is not denied that the défendants hâve 
infringed, if Stockheim first invented the process. 

Lager-beer, owing to fermentation, contains yeast germs, albuminoids 
or gluten , and other impurities,, which , need to be removed without de- 
priving the béer of its ca,rbonioacid gas, also the product of fermentation, 
before the béer is .market^ble. : Prior to the use of the Stockheim pro- 
cess, the subject of this suit, when béer had reached its proper âge, ii 
waa conveyed from a storage cask to a cask, at the bottom, of^hich chips 
an^ shavings had been placed, for the purpose of attractii^g and retain- 
ingthe yeast particles an^, other exjtraneous substances,. ; The finer im- 
purities were not, however, thus attracte^ and prepipitated, ^nd, in order . 
tp, force them to the bottqm of the cask, isinglass,màde of fish sounds, 
a, glutinous substance, wa^ dissolved and injected s,^ the top of the cask, 
which, spreading over the. top suriface.of the béer, gradually sank to the 
bottoni, canying with, i^iismaller impuriti,es not already attr^cted there, 
by the. chips and shayin^ 
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The State of the art, the invention, and its advantages are thus de- 
Bcribed in the spécifications: 

"The object of this invention is the filtration of béer which contains me- 
chanical impurities, and also carbonic acid gas under pressure. In the filtra- 
tion of such liquids it is important thattlie liquid — béer, for example — should 
be fillered continuously in its passage from the store-cask to the keg into which 
it is draWn for sale, without materiàl loss of the gas contained in the béer, 
and without materiàl foaming in the keg into which the flltered béer is deliv- 
ered. The methods in use prier to my invention for clearing béer of the yeast 
which is produced in it as a product of fermentation hâve generally involved 
the use of isinglass, by which the yeasty particles are coUected and precipi- 
tated to the boltom of the turi or cask containing the béer. Isînglass is, how- 
ever, costly, and involves a very large annual expenditure, where any consid- 
érable amount of béer is brewed, and much trouble in preparing it for use as 
a 'flnîng,' and it is slow in its opération; hor are the results entirely satisfac- 
tory, as ail of the yeasty particles are not thereby removed, but some portion 
retnains, and, yeast being a f ungous growth, that wliich remains propagatea 
more yeast, fermentation continues, and in conséquence the béer is apt to be- 
come cloudy and spoiled. ïhis resuit is especially noticeable in béer which 
is'bottled, and intended to be kept for some time, either for export or dom^- 
tie use. In mechanical filtration, variations in the supply of béer to the fllter, 
and in the speed witb which the flltered béer is discharged into the keg, per- 
mit the carbonic acid gas generated in the béer to escape in considérable quan- 
tities while the béer is passing tlirough the filter, and the béer, having lostits 
carbonic acid gas, or a considérable quantity of it, cornes out flat and insipid, 
or is discharged into the keg in a foamy condition, and soon becomes worth- 
less, besides which the escape of the gas in the fllter causes foaming therein, 
the foarù collects upon and clogs the pores of the flltering substance, or the 
gas permeates the flltering substance, thereby affecting its efficiency as a sep- 
arator of mechanical impurities, or both results ensue, and thus the opération 
of the fllter is materially retarded, the variations of supply and discharge are 
increased, and in conséquence the filteriiig substance fails to collect much of 
the yeast. To modify thèse results would require the fréquent changing of 
the fiitering substance, and this would involve, not only expense for flltering 
materiàl, but considérable loss ot béer and delays in the flltering opération. 
Continuous filtration, without materiàl variation in the speed with which the 
béer is discharged from the cask, is also important; beçause, if the speed of 
the discharge is materially diminished, the accumulated air pressure will burst 
the cask, uhless it is closely watched, and the cask being usually in a cellar, 
where neither continuous sunlight nor gasligbt is perniitted, because either 
would elevate the température of the cellar, such watcliing is inconvénient. 
For thèse reasons, among others, mechanical filtration has not, I belieye, been 
generally or successfuUy practiced by béer brewers before my invention. By 
my improved method of iîltering I dispense entirely with the use of isinglass, 
or other finings, and thus very gireat economy is secured; the béer is thorr- 
oughly clarifled, ail, or substantially ail, of the yeastyparticles being removed; 
the opération of fiitering is rapid and continuous, without materiàl variation 
in speed, and without the necessity of changing or clearising the flltering sub- 
stances; the carbonic acid gas is substantially preserved in the béer, and the 
béer comes out of the fllter retaining ail its briUiancy and liveliness, ready to 
be discharged into the keg at the racking-ofE bench without any danger of sub- 
séquent cloudihess or other détérioration due to the filtration, and without 
having had imparted toit any undesirable taste. 

"The drawings illustrate the arrangement of meohanism in and by which 
œjf improved flltering method is carried out. Figuré 1 shows the situation 
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Of ^tfc^ inn or stôre-cask.lhe-flitering'àjjpàratus, and thé râciîîiiig-ôîÇf ,bench, 
relativelyto each other. Fig. 2 shows the filtering appâtâtes ïn^séctîonal 
View. G, Fig. 1, is the store-cask, ,conta,ining the béer to, be clarifled.jbeing 
8hbi*,h Iti the drawings, relatîveiy, very'much sirialler thati'Ûiê stprë-icâsl's gen- 
praily in use, which c6ht|iïh' froni flftj tb twô hundred barrais dr, béer, ç is 
an aîr-putnp, of any suitàblé cohstruçtirfn, by which air is^ pUmp'èd iptô the 
caskjà^ the béer is withdràwn, and sô.that a pressure of thirt^en |;p, tWenty 
jpôljlnd'si' or other désirèd' jîréssuré, m'ây bie ,maintained in the cask.' The air 
ptéssbre îh the cask serves |not oniy to ieep the carbonic acid gas iri thé béer 
iVh'téh' is in the cîask, àbd to preyenï ïoàming thereiii, but alsô to force the 
béét'Wlrough the flitér wlth sufBcîent ràpidity, to maintàin a constant and full 
head àt the racking bendt. k is thei sùpply pipe or hpsè which conducts the 
beerfrom the eààk to thfJ fllter, I.ahd préferàbly enteis the tiltér at çr near 
thè bottto. M is the pipe or hose w'hiclî conducts th? béer from the filter to 
thé racking bench, J, where, under thé oontrol ot the faucets, j, it is let into 
the kétts. In the fllter.î, Fig. 2, thé entratice Cliaraber, A, for the béer, is 
fi'epâi^fel frOm the diseharjgç çhamber, E, by the filtering materiàl, B, which 
is {Jont'jùned between perforated plates, tf. /. At the highest point of the en^ 
trancéàto discharge chaiâi^érs, and preferably above the filtèr-line, are vent- 
Co(±a, i', P, anàl^, fôf.tiié escape of such gas as may separate from the 
beéf'in its' JiaSsàge fronl tlié cask to and tlirough the fijtering apparatus. 
Whéii thé y^rit-cock is cômbined directîy with the chamber oi- pipe to which 
it iippértiiins, 'the vent-cdck tnûst be operated frequéntly to crèvent the possi- 
ble acçùmuïatiqn of gasiri thé. chamber of pipe to which it appei tains. In or- 
der that tliiS irequent opération ôf the Vént-cpck may be dispensed with, the 
veht-cbckis'combinéd witli the çhamber or pipe to which it appertains through 
the inteirvention of a vesseiin ^hich the gas may be cauglit, and permitted to 
accuraiilate, wlthout aiîecting the opération of the flltei", as L', L,i and L,^ 
thereby bbviatiïig any diÉculty that might accrue from the accumulation of 
gas ih the filter itself. In order that sucli gas as may separate from the béer 
in its passage from the store-cask to tlie filtering apparatus may escape with- 
oat entering the filtering apparatus, the supply pipe, k, has a vent-cock, l, 
combiried with it, either directîy or through tlie intervention of the gas-trap, 
L. In order that the acèi^mulation of gas in the gas-trap may be detected, 
each gas-trap has either its body made of glass, or lias glass panels inserted in 
its side, or the gas-trap, if made of métal, has a glass water-gauge of the 
usual construction connected with it. A gas-trap of either of thèse construc- 
tions I denotninate a • lantern ' gàs-trap, Through the coils, S, a cooling liq- 
uid may be circulated for the purpose of keeping the béer cool, or the same 
thibg may be accomplished by mâàhs of an exterior jacket containing ice or a 
cooling liquid. The discharge pifîe, G, passes, preferably, f rpm tbe lower part 
ot the discharge-ehamber, E, up and out of the filtering apparatus; and at or 
near, e, or at any other convenient point, by a coupling of any construction 
which will make, as nearly as possible, an air and liqjiidtight joint, is attached 
the hose. M, having a valve, e^; or, if desired, the hosé, M, provided with the 
valve, éS may be connected with ah oriflce in the bo|tom of the discharge- 
ehamber, and thé béer be dischar^éd thereby without passing through the in- 
ternai pipe, G. When the hose, M, is so connected, t^ie discharge opening of 
the pipe. G, shoyjd be closed by a cap. 

" The filtering «ledï'a which I prêter to useconsistt 6t several layers, as fol- 
lows: First, a layer of long-fibei-éd wpod pulp, of from one to two inches thick- 
nésâ; second, â layer of papei* ai|id long-fibered wood pulp, also from one to 
two inches in thickness; <AîVd!, a sbéet of cloth or fiannel, preferably a cloth 
which has a web of çotton and à, fliling of wool. The wood pulp and paper 
pulps should be deprived of their ;resinoijs or .other properties, which would 
impart a disagreeable taste to the béer passing through tbem, by being treated 
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îtt the mann&r described in my application for a filtei;ing componnd about to 
be filed. Thesediflerent filtering substances sliould bé se arrangea in the.01- 
ter as ttiat the unflltered béer passes flrst through^ the wood pulp, which re- 
strains the coarser impiirities, next through the mixed paper and wood pi)ip, 
which restrains finer impuiities, and làstly through the cloth, which acts not 
only to restrain the finer impurities that may hâve passed the other layers, but 
also to catch and hold any shreds of the latter that naay hâve been dislodged 
by the béer passing through them, and thèse différent substances should pref er- 
ably be separated from each other by perforated tinned métal plates; but my 
filtering process may be employed when only two, or éven one. of the above- 
named substances, or paper, or any other substance suitablefor béer filtration 
are used. I also prefer that the filtering apparatns shall be circular or pyram- 
idal in form, and that the filtering média shall be in a vertical plane, or 
nearly so, because the greatest amount of surface is thus presented by the fil- 
tering substance to thç incomihg béer, and the least amount of air spaçe or 
xoom for the gatliering of foam and escape of carbonic acid gas is àfforded. 
, "In starting the operation,^ thé air-pump is connected with the store-cask> 
and is sb r'pgulated as to maihtain the desired pressure in thecask as the beëi: 
is discharged. The hose, k, is connected with the cask and filter on the en- 
tfance side, and the hose. M', with the filter and faucets at the racking bench 
on thé discharge side, by conplings made air and liquid tight, as nearly as pos- 
sible, and one of the faucets, j", is then opened. Everything being in réadi- 
ness,tbe'tap-cock, 6, is oppned, the air-pump is started, and the cock, à, be- 
ing open, the béer passes through the hose, k, into the entrance chamber of 
the filtering apparatus, forcing the air which was in thé entry-chamber, the 
gas which has separated from the béer, and the foam thereby formed into' the 
gas-traps, L and L^ none of it passing through the filtering média. The 
vent-cocks, 2 and î\ are no w opened, and the air, gas, and foam in thé gas- 
traps, L and L', respectively, oi: in the entrance chambers, and côllected in 
the said gas-traps, are drawn off. The béer, meanwhile having passed 
through the filtering média, forces the air which was in the discharge cham- 
ber, and the gas escaping from the béer, and the foam forming therein, into 
the top of the gas-trap, L^. The vent-cock,?^, is now opened, and the air and 
gas in the gas-trap, L^, and the foam formed therein , or in the d i scharge cham- 
ber, and côllected in said gas-trap, L^, are drawn off. The vent-cocks, P and 
2', are kept open until ail the air, gas. and foam in the gas-traps to which they 
respectively appertain are drawn off, and the gas-traps, L'. are seen to be 
fliled with unfiltered béer, and the vent-cock, l^, is kept open until the gas- 
trap, t?, is seen to be fiUed with béer. They are t>hen closed, and the filter is 
now fliled with béer, — the entrance chambers with untiltered béer, and the dis- 
charge chamber with flltered béer. The cock, e, is now opened, and thé air 
pressure at the cask continues to force the béer into the entrance chambers, 
through the filtering média, into the discharge chamber, and out through the 
pipe, 6, aiid its extension, M, to the racking bench, where it is drai^n into 
the kegs in the usual manner. In case any air enters the filter, either through 
the cdhnecting pipes or otherwise, or if any gas escspes from the béer from 
changes Or valriations of pressttre either on the entranée or discharge side, or 
by reason of partial clogging of the filtering média <xr. from other cause, the 
air or gas, as the case may be, at once ascends to the top of one or other 
of thé gas-trap8, where, being easily observçd, it is, together with the fdatn 
thereby caused, allowed to escape through the vent-cbek, the filtration mean* 
while proceeding without any interruption or disturbance. In the dràwings, 
Fig. 1, the racking bench is $hown as situated on th^ floor, or on aleyel above 
jthat of the store-cask, and this is the arrangement, I believe, ixy most brew- 
eries. The resuit is that, the column of béer in the pipe. G, and hose, M. 
coDfititùtes a back pressuré, by which the filter and the gas-traps at the top 
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thereof may b& f épt cotopletely fllïèd with béer; but în some brewerîes the 
ràcking'beh'ch is situàted on the sàiiië flûot oi; level as thecàak. Insuch case 
à back gressiire suflàcient to keep the gas-traps filled with béer shoulil be 
fornied' by elevating the hose, M, àt a point between the fllter and the rack- 
ing-off bènçh; a little above the top of the lantern, or by riarrowing the ca- 
pacity of the hose, M, relatively to the capacity of the hosé(, k, and the air- 
pressure at the cask. As there is always more or less circulation of béer in 
the lantern, jiïid the lantern being of glass, the béer therein may be con- 
veniently otikèryed, and the quality df the béer passing through the fllter— 
that is, its frèedotn from itnpuritieâ— may be known. Of course, if the gas- 
trap is not Of lantern construction, a sample of the flltered béer may be from 
time to timè driHWn off for observation, by means of the vent-cock, and the 
vent-cock mÀf from tinie to time be opehed to allow the éscape of any air, 
gas, orfoaiûwhlch may hâve accumulated in thegas-trap; but this is lesscon- 
venient tbàta to nlake the trap of lantern construction. ïhe intérior of the 
chambers df the fllter may also t)e sp fdrmed as to constitutô traps for air, gas, 
or foam, tb6 vent-cocks being plaîced at thelr bigbest points; but such ar- 
rangement is still less desiralJle." ' 

The fotlr èlaims, ail of which it ÎS allegèd are înfrînged, read as fol- 
lows: "" ';':;; 

"(1) The prcfcéss of flltering béer, consisting in drawing the béer to be fll- 
tered from the <!i>ak under a pressure exceeding atmospheric pressure, con- 
ducting theisanjeto and through a flltering apparatus in which that pressure 
is maintained du.i^^iiig ^be fil teriflg opération, keeping the flltering apparatus 
full of béer, collecting and carrying ofl any air entering the fllter along with 
the beef and g^'çeparating from the bper during the flltering opération, and 
discharging ^he flltered béer fiojn tbe fllter under pressure, substantiallya? 
bereinbeforeiSet forth. (2) ïhe deseribed process of flltering and keeping 
béer, which oonsists in forcing the béer under a pressure exceeding atraos- 
pbftric pressur^from the store-ca^}?, through a, flltering apparatus, and theuce 
to the keg, ke^iping saidapparatus full of béer during theoperation, and collect- 
ipg and: carrying ofl from the fbeeç during itspassage from the store-cask to 
the keg i»ir -that fflay be mingled w,ith the.beer, and gas tha,t may separate from 
thebeer.subijtftntiallyasandfor.thepurposeshereinbeforesetforthi (3) The 
jirocess of fljtpi-ing, béer, consistJngàn drawing the béer from the càsk under 
a pressure, exceeding ordinary atmospheric pressure, forcing the béer. under 
said pressure thrpugh a fllter, rpalntaining that pressure in the fllter during 
the flltering opération, and creating andi maintaining a back pressure in the 
fllter, so as tokeep the fllter full of ,beer, substantially as deseribed. (4) The 
process of flltering béer, consisting in drawing the béer from the cask under 
a ; pressure exceeding ordinary atmospheric pressure, forcing the béer under 
said pressure through a fllter, maintaining that pressure in the fllter during 
the flltering oppration, creating and maintaining a back pressure in the fllter, 
PO as to keep; the fllter full of béer, and collecting and carrying ofC from the 
béer any gas' separating from the béer, on ita way from the store-cask, to or 
through the ôltering apparatus, substantially as deseribed." 

, Prier to the introduction oft the Stockheim fllter into the United 
States, no metbpd had been devised for the filtration of béer which did 
not allow it to foam, and thus permit the escape of carbonic acid gas, 
which it is essential should be retained. The German Enzinger and 
:ftleller patiehls h&d been tried without success. Zwietusch and his part- 
ner, Dr, Prings,, commenced manufaCittlring New Era béer some time iii 
1882; and teàrly in April, 1883, Zwietusch ordered a Johnson filter press 
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from New York for the use of the firm, in Wisconsin. In the order he 
said: "I hâve concluded to give the expérimental press a trial, and, if 
it proves satisfactory for the purpose desired, we shall bave opportunity 
to sell and use numerous of them." Zwietusch testified that when the 
firm received one of the Johnson filters, which need not be hère partic- 
ularly described, he altered or modified it, by adding to it lantem gas- 
traps and vent-cocks, and that, thus alfered, he used it twice, filtering 
80 gallons of lager-beer each time, and demonstrated its complète suc- 
cess in carrying ont the patented process. This, it is claimed, was done 
in the first half of April, 1883. The testimony of Zwietusch, and the 
witnesses who were introduced to support him on this point, is unsatis- 
factory. Zwietusch was an inventor of considérable expérience. Prior 
to this time he had obtained a number of patents for inventions. He 
understood the art of brewing béer, and preparing it for the market, and 
hemust bave realized the great value of the new prpcess, as comparçd 
with the old, slow, and expensive process; and yet, instead, of promptly 
applying for a patent for bis invention, he abandoned the altered John- 
son filter, and forgot it. In connection with the claim now urged af 
prior invention on the part of Zwietusch, it is a significant fact that he 
delayed filing an application for a patent fot his alleged useful and valu- 
able process, perfected in April, 1883, until after a Stockheim filter 
bad been introduced into this country, and successfully operated. One 
of the unsatisfactory reasons given by Zwietusch for setting asidetbe 
modified Johnson press was that the iroh of the filter afifeicted the taste, 
color, and brightness of the béer, and that this effect was not manifeçt 
until a week or more after filtration. But Prof. Chandler and others 
testified that the slight contact of the béer with the iron in passing 
through the;filter would not hâve such an efifect, and, if it did, it would 
be manifest at once. Moreover, the complainants produced two spéci- 
mens of béer, one of which was unfiltered, and the other had been pasged 
through the identical Johnson filter, which showed no trace of contact 
with iron. A month or more after the alleged successful démonstration 
in the use of the modified Johnson fil ter, Zwietuscb's partner went to 
New /ork to sell rights under his patent for New Bra béer, and for that 
purpose took with him alleged samples of béer filtered by the new pro- 
cess, and yet he mentioned to no one in New York what he and his part- 
ner had succeedôd in doing in Milwaukee. A nephew of Zwietusch went 
to Jacksonville, Fia., in December, 1883, tostartabrewery for the manu- 
facture of New Era béer, and to sell patent rights under the Frings pat- 
ent, and, later, he went to Philadelphia for the same purpose, but at 
neither place did he mention what had been accomplished at Milwau- 
kee; and, although he started a brewery at Jacksonville, he made no ef- 
fort there to filter béer. JEarly in 1886 the Milwaukee Extract Company 
commenced brewing New Era béer at Kenosha, Wis., under the super- 
vision of Zwietusch. He directed what machinery should be used, and, 
instead of in troducing the modified Johnson filter, he clarified the béer 
by the old isinglass process. Zwietusch also testified that about No- 
vember 1, 1886, while on a train from New York to Milwaukee, he 
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!^dô a peneil sketch of a -devioe showîng the essentîal feàtures of the 
Stookheim filter. He did not say^ however, that in making IHis sketch 
be hàd in mind the raodifled Johnson filter. A rude penoil sketch of 
an apparatus, never madeSnd carried into practical use, is not sufficient 
to defeat the complainants' patent, and, if the sketch was made as 
clairaiëd, it h not dear fromthe évidence that a mechaûic skilled in the 
art cbuld constrùct a filter adapted to carry out the patented process. 

Neither the Ënzinger pamphlets of 1881 and 1885, nOr Enzinger's 
1878 patent, displosed thé Stookheim invention. It does. not appear 
that the pamphlets woxild enable a skilled workmàn to oonstruct a filter 
irhiohWOuld carry out the Stockheim process. The Ënzinger patent 
proTcdiingatisfactory, and «wi November 28, 1888, Ënzinger obtained 
aaothër patent bywhicbt hé 'hopèd to remedy the defects in the first. 
Th^Ofeérmanù BrewingCompany of Milwaukee bought a filter in 1886, 
'wbicb'wa8C0Vered;by th6 Eilzinger patent of 1878. After beiug tested, 
àndfotiad warthless,! thiB fiitèr was set asidé; and aboni April 1, 1887, 
Zwiètésoh got jiermission to ship' it to bis brewery at J^enosba, where 
he put a gïaiss ïeceiver oh a fl<Jating'Valve arrangeraest àttached toi the 
'sujiply-pipe iùttd a cook oh the outlèt-pipe, and, witbithe filter tbus 
chaùgedj Z'WietuScb téstifièd' he waa able to carïy out-the process in 
suit. But' heire, agaiûy hiS'condactwas iûconsiôtent "with his claim of 
invention; for,' aflér usingtHis filter a fewtimes,itwaB'shippedbacfcto 
Milwaukeé in November, 188'7, iwhere,' iû itsaltered condition, itwas 
again used, uwdér the personal management of Zwietuschj wilhont suc- 
'ces8;'a!id abandoned.- Bartholoibse & iLéicht bought ; a Meller filter in 
Septembèï, iS86, whîch does not appear to bave been of any practital 
use. lit îs^ûOt claimèd that this filter, in its original cohdition,' was ca- 
pable of carry'ïn^ out 'thé patented process. ZWietiïScb testified thathte 
bought thiB filter froniBartholomae <fe Leicht in June, 1887j agreeing to 
pay forait; iiPîh'ecoiild usé it tO advàhtage, and that, after receiving and 
puttillg lautiern'gas^traps upîon it, he used it duriiig the same sùmme*. 
During thatsUmmer, perhapsîn Atiguét, an unsucoessfur efibrt was made 
to cfperate a Meller fiitéïori Statén island, N. Y.,'and éhicirtly afterwardé, 
pei-bapS early in September, the first StOckheim filtier was placed in a 
brewèry on'thé sameièknd, where it carried out the^ process in suit; 'in 
•the: présence of Meller'atid others. 'With knowledge thus obtained of 
îtiie merits of the Stookheihi prooèSs,"Mèïler went weet in the latter part 
of Septemb6r% He met ZwiètUschat Chicago, and accompar^ied him to 
- Milwaukee, wheré Zwiètuseh undertôok to improvethe MéUér filter-, and 
'ftctepted âU'ôi^èncy for ité sale. ' Oh one Ôf the filters, Whâch he recaîved 
Ootobér 6th,he placed'the Stockheim lanterhgas-tràpsy and on the i5tb 
-of the same morithdelivered it to thé defendantsi Zwietusoh testified 
vihàt he nèvéï sàw or beaiîd of the Slockhéim filter until two'weekè àfter 
-thisv;-- 5-)U. ■:"■/ .fv;--. ;■.,: •■ ■■■ , i : '^ ',;•.,• :i .,!,,'... ; 

• "ThiafrZwiétusch made thé ïieeefeâary additions to the Mellerfilter to 

adaptait toicaéry out thé patented process for the defendaïits is not de- 

nîedi but it îè îflorédifele that he madé those changes bôfore hearihg/è' 

•the Sfocfklwiéi filter^ ^What more nfttural- than-ibât Mellief shoùldhave 
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told Zwietusch in September, when the latter agreed to improte tbe 
Meller filj'tjej: and aceept an agençy for its sale, •vyhat Meller had previ- 
Qusly witnessed on Staten island? , Stockhdm's application for the pat- 
ent for the machine carrying ont the process in suit was filed March 2, 
1887, and one of his filters was introduced. into the United States, and 
actually iised in carrying out the patented process, late in August or 
early in September of that year, This was prior to the improvements 
made in the Meller filtet by Zwi.etusch, whieh improvements were added, 
no doubt, with knpwledge obtained from Meller or others of the Stock- 
heim filter. It is not necessary to carry Stockheim's invention back of 
the filing of his application for a patent for the apparatus, for he was 
not aiiticipated by the alleged modified Johnson filtef, the pencil sketch, 
the alleged Enzinger filter, or the Enzinger pamphlets. From April, 
1883, when Zwietusch now claims he invented the patented process, unv 
til the bringjng of this suit, Hs conduct, and the conduct of his nephew 
and his partner, was inconsistent with the theory of the défense. None 
of them used the modified Johnson filter, or the process, at Wiscon- 
sin or elsewhere, in the manufacture ôf New Era béer, and there was 
nothing in the pencil sketch to indicate that, when it was made, 
Zwietusch had in mind the Johnson filter. If he had discovered the 
patented process in April, 1883, why did he endeavor in April, 1887, 
to experiment with an Enzinger filter in the hope of adapting it to carry 
out the patented process? And when he failed in that experiment why, 
in June, 1887, did he experiment with the Meller filter? And if, in 
September, 1887, he had in mind the modified Johnson press as an ap- 
paratus capable of filtering béer, and ttmljing it fit for the market, why 
did he theo aceept the agency for the Meller filter? He cannot expect 
the court to aceept, as true; statements so inconsistent with his conduct, 
and so consistent with the theory that, after being informed of the nat- 
ure and opération of the Stockheim filter, hé endeavored to imitate it, 
and thus appropria te what belonged to another. The défendants infringe 
ail the claims of the, patent, and a decree will be entered as prayed. for 
in tbe bill. 



Chicopee Foldinq Box Co. v. Nugbnt.' 
(CirCMtt Coiwt, i;. D. J^Teu» Forfc Deoember 81, 1889. 

Pjitbnts roB Inventions — ^Patentabiutt. 

Where tlie«irïde|ice ebows that thie article faeâe Taj complEiliiBnt has eommeaàeà 
itsélf to the trade, and Is beÎDg accepted by tbe public as more desirable> than ara 
otber known vèirieties, sucb public acceptance Warrants the court In sustalnine the 
, patent, If no anijicipating structure is shown, thougb the existence of patentable in- 
genuity In tbe invention is not apparent to the ordlnary mind. 

Same— InfbInoembnt— Papek Boxes. 

On the évidence, held, that the paper boxea made by défendant are an lofiingfe- 
ment.of letters: patent. No-, 171,S68, fijranted January 4, WTB, to Keubea Ritt«r, and 
an Injuiicti'on should be grantea. ' 

'Éepoirted fay fî^ward a Benedict, Esq., of thaltew York bar. 
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In Equity. 
■ Fiqal béaring in a suit to restrain iiifringement of the second claîm of 
ktters patent 171,866, for improvement in paper boxes, granted Janu- 
ary 4, 1876, to Reuben Ritter. The claims reads as follows; 

"(2) A box top consisUng of the parts^ /, /i, f^, j^, connected together by 
notched extensions, /*, passed through slots, /^, in the manner and for the 
purpose desoribed." 

Walter D. Edmonds, for complainant, cited: (1) As to invention: 
Pahner v. Johnston, 34 Fed. Rep. 337; Stegner v. Bhke, 36 Fed. Rep. 183; 
Beddwin v. Ti 6. Conway Co., 36 Fed. Rep. 519; Process Co. v. DistUlmg 
Oo., 37 Fed. Rep. 534; Marvin v.GdUhaR, 36 Fed. Rep. 908; Safe-De- 
posit Co. V. Gas-lÀght Co., 39 Fed. Rep. 273; Engine Co. v. Tool-Worh, 
44 0. G. 1067, 34 Fed. Rep. 747; Beitèr v. Jones, 85 Fed. Rep. 421; 
Bogart v. Hinds, 26 Fed. Rep. 149; Parks v. Booih, 102 U. S. 96; Hailes 
V. Van Wrnner, 20 Wall. 353; Railroad Go. v. Trwà Co., 110 U. S. 490, 
4 Sup. et. Rep. 220. (2) As to infringément: Adrnns v. Manufuctuiing 
Cb., 3 Ban. & A. 1; ScÙîcht & Field Gb^v. Semng-Machine Co., 36 Fed. 
Rep. 58&; Rootv. RaUroad Co., 39 Fédv Rep. 283; CPEeilly v. Morse, 15 
How. 63; Règulaior Co.v. Electric Co., 36 Fed. Rep. 196; Machine Co.^. 
Murphy,%'JÙ. S. 126. 

.William A. ■Reddingyiov défendant, cited: (1) Aa to invention: 
Aron v.Raimiy Co., 26 Fed. Rep. 314; Jones v. Cfow, 39 Fed. Rep. 785. 
(2) As to infringemeht: Box Co. v.Stapler, 6 Fed. Rep. 919; Munscm 
v. ifaZf, 19 Fed. Rep. 3i0. 

. Lacombe, J. This îs'one of those cases where, taking into considéra'^ 
tion the prior state of the art, the existence of patentable ingenuity iû 
the alleged invention is not apparent to the ofdinary mind, although the 
inventor, thé complainant, its expert, and its counsel seem to bave no 
difficulty in detecting it. Ih this case, however, as in those of the po- 
lice nippers, C^aWmn. v. T. 0. Conway Co., 35 Fed. Rep. 519,) of the 
sashi balance, (Paima v. /oAnston, 34 Fèd. Rep. 337,) of the internally 
heated fixing chamber, (^Safe-Deposit Co. v. Gas-Light Co., 39 Fed. Rep. 
273,) and of the other patents referred to in argument, the évidence 
shows that complainant's style of box has commended itself to the trade, 
and is being accepted by the public as more désirable, at least for certain 
purposes, than are the iûther known' vaiieties. This public acceptance 
is persuasive, and may be considered as sufficiently fortifying complain- 
ant's testimonj^ to warrant tne court in sûstaining the patent, if no anti- 
cipating structure is shown. -• . / 

f Thrpatent in suit relates to paper boixés and box covers eut out of a 
sliSglè'sheet pf. paper, and known as "knock-down" boxes. They are 
soldy shipped, and stored flat. When put in use, their sides and ends 
are bent upwards, and flaps, projecting from the sides, are passed around 
th«,corners, and inserted into slois in the ends. There is thus formed 
à shallDwrectàngular box, with l'ectangûlà'r sides, which is held iri shàpe 
withoat the use of rivets, mucilage, or any foreign substance. Paper- 
boxes formed out of a single sheet of paper, and retaining their shapeby 
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an interlocking, înto slots of projection of their own material, were old. 
Plaintifif claims the application to such boxes, in corabination with their 
shape, of the peculiar locking device described in his patent. The flap 
projection froin the side strip is shaped thus, (the dotted Une represent- 
ing the corner around which it is bent:) 




The slot into which it is inserted is located in the end strip, perpen- 
dieular to the bottom of the box, and therefore parallel with the inner 
edge of the projection at the end of the flap. The slot is longer than the 
width of the flap which is to be thrust into it, and is located at such a 
distance from the corner that, when the box is set np and the flap thrust 
in, the projection of the latter will juat pass withih the box. The pecul- 
iar feature of this method of locking which complainant relies upon is 
the circuiûstance that the projection engages the straight edge of the pro- 
jection with the straight édge of the slot; such engagement taking place 
Bometimes at one point, sometimès at another, and sometimes, agâin, 
thrdughôut the entire length of the projection. One supposed benefit de- 
rived froni this peculiar mode of engagement is the seouring of a greater 
degree of automatic adjustibility, the box more readily accoinmodating 
iteelf to slight variations in the position of the parts relatively to each 
other, whether caused by imperfect cutting out of the blank, or by car&- 
lessness in setting it up. This is said to be an important feature, in view 
of the fact that in such setting up the customer generally uses unskilled 
labor. Another supposed benefit is that, by making the slot parallel with 
the vertical edge forming the corner, and longer than the width of the flap, 
the entire locking end maj' be introduced into the slot easily, without 
twisting, bending, or doubling over, and thus a more brittle, poorer, and 
cheaper quality of paper may be used, and thecost of the article reduced. 

The delendant insists that the device does not act as plaintifi" claims, 
but that the projection hooks into the upper corner of the slot, — a çir- 
eumstanc© which, in view of the prior state of the art, would, no doubt, 
bè faialtothe patent.' Ùpon this the expert witnesses are not in accord, 
and to facilitate its détermination defendant's counsel introduced upon 
the argument many illustrative models. , Though not striçtly admissible, 
not having been put in proof as exhibita, tbey hâve been carefully eonsid- 
ered, and were of much assistance in studying the practical opération of 
the varioùs locking devices described in the sçveraJ patents. From; an ex- 
amination of thèse models, it appears that, when the complainant's box 
is constructed of smooth thin paper, its locking device does hot alwàys 
engage stmight edge to straight edge, but either pulls out, or retains its 
hold solely by hooking in to the upper corner of the slot; and the same 
happens when use has widened the slot, eiihpr by wearing ofif somé of 
its material or by springing it open. The exhibits in the Case, however, 
are of à différent grade of paper, — -çoarser and thlçker than is thàt of 
which the illustrative models were made. The slot is a mer^ slitin the 
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^âper* (or ôRfd-'boar!d,).no' niateffial being removed, and the natiliraj tçnd- 
•etiôy ûf th& material threugh which the sUt jsnjade ia to coniiç togeti^ej 
agiiin. i When a flap wjth aprojeetion; sueh fts is shown in tbe eut above, 
is thrustitbsopgh the slitifrom tbe outside, tbis tendency opérâtes to bead 
the flap inwards, and the coarseii tbe matériel the more marked does such 
tendency become, Thus, when, a pull comes, the straight edge of the 
tbe thick card-boàrd conipbsing'the projection of the flap is brought up 
against tbe straight edge of theislit through which it was thrust. The 
exbibits seem to support cçiMplainant's contention as to the way in which 
its locking devicB' Works. 

In the variousi patents put in évidence tbere is no anticipation of tbis 
mode of engagement. The iocking devices described in thembook into 
çne or otber end iif the slot.' They do not engage straight edge to straight 
edge;; and the second claim of thei complainant's patent, restricted to a 
Iocking deviçe ^itt» straightredge engagement as above set fortb, must 
tberefore be Bustajned. The oniy diflerence between tbigidevice and the 
projecting flajxof défendant 's box is one of form. The notch in the lat- 
■tei- projects, not upward, but inward; being produced bydoubling the 
end of the flap ov«r upon itself, and riveting it down. It is, boweverj 
located parallel to tbe vertical corner, slips in without bending, is brought 
into activity by the pressure of the material through which the slot is 
eut, and engagea with such material, straight edge to straight edge. The 
Structures cOmplained of, therefore, infringe the second olaim of the pat- 
ent, and there must be a decree for the complainant. 



Tatum et al. V. Gbegoey et al. 
(OireuU Court, N. I}.Cdi^ornia. January 20, 1890;) 

t. Patents ïob IsvSkTioiis— iNïnraoEitÈN^MîANG-EDOBiW. , 

, i '. ' He!4 os tbe évidence thàt claiœ 1 Qf . patent Na SS!ti«ta fsoA f\aixà I of patent Noi. 
. 290,358 are inifringed by défendants, ai^d that clalm 8 of patent I7o. 258,916 ia not 
'"■ infringed. '' ■!';."''' ' 

•i'S*M»-^STATK (jFTHS-ABT^EvlDBinîB.^J.' ; 

' Eyr-idenceoftheaidstence Qf a single teolated machine maoyyears prior tot^a 
', '. dite of thé patent, vhiéh is not sb(^^ to Hâve gûne into use, Is noi Compétent 6ir 
' ^-^tttfflcionttoiSUov^thestateoftheaïii il 
|i)~'SsUiB. ■ ■ ■■''-■"!■);:.; ' ' ■'■'^■■: ,:[ 

.,, , Froof Of the st^te Of tbe art in patent' caseis mnst be olear and satisfaotory ând 
'-' frëe from reasdûable. doubtj eiipe(!i8l'ly%h0n it relates to a timé inany years an- 
',^, K'terioF to tbe date>of the .patent. and Ithei<!'ltA>pss relies solely on hji^ qiemory. 

In construit) g 'piatents the doctrine Of^inechiEuilcal eqùlvttlents , is applicable to 

. ; : ^àiihS fer combinations of old^element^iand improvemente on priinary inventions, 
. ; , . fW.Wjell M to.olefms jtor primary invénl^pns t^^ 
•jR," Bamb— Combinations. ' , • " , \ ■ '•, '.' , .'.■■. 
' ' ' ' iA!'blatm for a éoiiiblnatién of eieUientÀ is* liif ringed oniy by use ofdll its elemejits ; 
, :',v8nd WheretberiSviqienoe of infriçËfemeift iS' claar oniy as iio the :use of/oi^ie of tbe 
.éléments of the comhin^'tioa by défendant, ànd is nôt clear or satisfactory as to the 
' useof the other eiementâ, ïtwlUben.ëIâtbatinfringement:isnbtproven.' 
'i($|/BttbM«.I)V Oie Court.)'. . V.... ; .l.;...;!); ,;; ,■ ,, i V,: 1 '■! 



e'îtiEcjtiitis''.; '■■■' ^; '■ ■ ■ ■ ■^'■, 

Suit où three letters ptttèht for îihprovements în gang-edgers granted 
to J. A. Robb, and assigned to eom^kinants, numbered respectively 
227,926, 258,946, and 290,858; and dated respectively May 25, 1880, 
Jûne 6 j 1882, and December 18, 1883. In order to show the state of 
the art, a witness for respondents produced a sketch, marked "Exhibit 
19," Which he stated represented a machine seen by him at Bangor, Me., 
ovef 15 years before, in the shop of a manufacturer. Said sketch was 
made solely from memory. Only one machine was claimed to hâve been 
built lik« the sketch, aûd witness was not positive that it was ever in 
actual ûâe; after building the one machine like the sketch, the builders 
changed the form of ail future machines, and built them on a différent 
plan, under the patent of one Richardson, a copy of which is in evideûceji 
and ahowsa machine ehtifèlj^ différent from thé sketch. 

IkingfMTie <fc MHeTj -for cohiplainanta. 
^ Jbftn £. Boone, for réspbndéats. 
-. BefÉMreSiWYE», Circuit Jttdge. ; ■ 

-' SAW*fiB, J., (praMyi') I ha.Ve examîned thîs casé wîth gréait care.- I 
aîû' satisfiêd that claim 1, of patent No. 227,926 is infrihged. I do hdt 
tbihk tbere is any limitation, required by the stàté of the art as shoW&i 
to 80 limit the construction ôf the claim as to deprivô the patentée of the 
bènéflt of his inventioii in that- case. Glaim No. 8 în patent 258i94&, I 
do not think the proof shows to hâve been infringèd. ' Défendants' dè^ 
vicie déubtless bas one of thé éléments of the dâiiii in it, but it iS not 
satisfaGtOMly shown thàt àll the elemeiita iri thàt èonabination are usedJ 
I dio not think the olaim in that patent is shôwii tb haVe been infring^ 
in this case. In the case of patent No. 290, 358 T had- soine diffiéulty^ 
but ûpoii a full examinatioti I am satisfied that that claim is infririged 
also. There is no limitation of construction required by the staté'ôflhe 
art'as shoT^, to eut it off. Exhibit 19, which is mdst relîfeii upon as 
àffôrding ^rounds for lîûiiting'the scopeof the patent,' I do hot Ihint is 
sho^H in sudh form as tô be iri' a position to entitle it to be étosidéred 
as %h6'*ing the statë' ' of^ the art.^ Béfeides , I àm not satisfied ■ that that 
éihîbit is a plan of any inèchifife that was before toûsitructêd. 'The proëf 
is entirely unsatisfactory. ït Wàs drawn by a party from' metti^fy .who 
claims to bave seen 16 years ago the machine represented by it in one 
of the eastern states, and eertainly, was not drawn after the patent 
of Richardson, the one under which the machine was constructed, if 
un(iç|Taûyjin-evidencp. *I fl.r^ nqt satisfied that tàe machine, wa^;çon- 
structed as the witness has dr^iyn^it. It is one of those cases where a 
man who remembers back a great many_ years thinks something he saw 
in New York or Wiscohsïii, éi &t soine othter distant point, is similar. 
^ dq not think it can eût any figuré in cionstruing tbô claim ôfitlïe°pateflt 
îp question. 1 do not thilik that Sterns' patent,,the other pnei nwrépar- 
ticularly rçiliM on, affords »ay grotffld for litiiiting the construétipîiof; the 
î>ftttJ^tiinkBBCÎ^ naanneç flig, tb avpid an ïpfringeBsént. ,,'.)•,;;, , 

The case of MeGoriiiM ViTalixtty^Q"!^^ 
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Btrongly as lîmîting thîs construction. The point covered there relates 
to th^ flspof toeçhanicâl équivalents or èubsti tûtes. That case once trou- 
bled me a good deal, It was cited jn the first patent case that I ever 
tried, when I was not very familiar with the subject. It was pressed 
on me, very earnestly/as holding that the doctrine of mechanical équiv- 
alents or substitutes had no application to improvements in patents, or 
patents for combinations of old éléments, and only related to original in- 
ventions and new devices. The point was argued and pressed very earn- 
estly. The loose language used in the opinion, perhaps well enough as 
relàted to the facts of that case, affprded some ground for suçh a conten- 
tion; -I Qiyself could not see why the doctrine should not be applicable 
to Gonîbinations and improvements a*; well as to original patents and 
nciwdevjc^. I rejected thattheory. I was afterwards fully sustained 
in the view that.J took, in tlie case of GouM v. Rees, 15 WaU. 192; Sey- 
moury. Osbome, 11 Wall. 555, and jG^ y. Welis, 22 Wall. 28, where the 
court stated in very decided ferms that t}ie doctrine of équivalents was as 
applicable to improvements and combinations of old elemeixts, as to orig- 
inal inventions and new devioes. 

Thercqntentionof défendants in this case, however^tated, really in- 
volves that doctrine, whether équivalents in the character 'of substitutes 
are av^il^blo, in patents for combinations and improvements. They 
clparly.Qra) and it is so very distinctly stated in those cases. In that 
view, I do not thinlï there is anything in the prior patents referred to 
which shquld put out the daim, or liEuit it so as to «sxclude this improve- 
ment oravoid an infringement< I am of the opinion that that claim is 
also infringe(i. The resuit is that.,claim No. 1, in patent 227,926 is in- 
fringed, apd claioi. No. 1| in patent 290,358 is infringed. In regard to 
the other I find iii favor of the défendant, that is to say, no infringement 
is satisfactorily, proved. Défendants may infringe hereafter, but as to 
this case an infringement is not satisfactorily proven. 

Mr. Mller. That was the second patent set up containing the T slot, 
Th€ Cowrt. Yes, the defendant's machine evidently has the T slot, but 
it does not appear that it has the other éléments of the combination. 
The testimony iS; very brief and very loose. It undoubtedly had a T 
slot, but; there are two or three, other éléments that it does not satisfao» 
toiily appear th^t the defendant's machine had. 



National Cash Heqibteb Co. v. Boston Cash Indicatob & Ba» ' 
* cobdbb Go. 

(Cfrci^t Court, I). Ifa88<|c7iu8etts. Januaiy 4,;1890.) 

S+THWT» IbB II^VISN'ÏIONS— iNFBIIÎGBMBir^Trl'BBï'IMlNAST IHJITNOTION. 

Where it appe^rs that tbe patent In controversy is only a yèar old at time of suit 
' tôt inlrln^meiit^ and the complainant f ails to show,' either à prior adjudication sus- 
tainintf the vaUdity of the patent, «r {lublio aoquiescence uppn whibh a pre8i|inp4 
tion bf validity may be baaed, and the défendant has siened a stipulation agreelng 
not to make or sell any instruments embodyingr the d«vloe8 allëqged to iatiiag» th* 
patent in tult uut)U finalihearing, an injunctiou wiU be denied. : 
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In Equîty. On motion for injonction. 

WiUiam A. Macleod and Peck & Redor, for complaînants. 

Livermore, FUh de Bickardson, and Albert M. Moore, for défendants. 

CoLT, J. In view of the fact that the patent in controversy was only 
a year old when this suit was brought, the complainant failing to show, 
either a prior adjudication sustaining the validity of the patent, or pub- 
lic acquiescence upon which a presumption of validity may be based, 
and in view of the further fact that the défendant bas signed a stipula- 
tion agreeing not to make or sell any cash registers embodying the de- 
vices alleged to infringe the patent in suit until final hearing, I must de- 
clin«î to grant any injunction. Motion denied. 



Ghils V, Gbonlund et (d. 
(CircuM Court, S. D. New Tork. Jtanary 39, 1860.) 

1. COPTEIGHT— WhAT Wm, BE, JPrOTECTED— DlCTIONABIBS. 

In an action for the infringément of copyright, it appeared tbat défendants had, 
in publistaing a Swedish-English dictionary, taken certain words f rpm a similar 
ma prier publication by plain'tiff, copying plaintiS's définitions, and, in the case of 
Words of différent terminatiohs, from tbe same root, had omitted the root, leavlug 
it to be understood. fleld, that plaintitt's copyright wonld protect his literary 
worlc In composing tbe English définitions, no matter how short they were, and tbe 
mère omission of tbe root in words of différent terminations, from the same root, 
would not avoid the inf ringement. 

a Same — ^Province dp Jubt. r 

In such case it is solely wîthin tbe province of the jury to flnd whether tbe de- 
fendants had copied plaihtiff's book. 

S. Samb^Heasure op Damaqsb. 

In an action for damages for the înf ringement of a copyright, plaintifl proved 
that the saie of his book had been decreased by the issning of défendants' book to 
the estent of 1,600 copies. He also proved by one of the défendants that défend- 
ants had disposed of about 700 copies of their book In this conntry, and also proved 
that In another case the samé défendant had statëd that they had disposed of 8,000 
. copies of their book in this country. Héld, that this statement of défendant could 
not be made available against the other défendant, a corporation, even thoueb he 
was an oflloer of such corporation, and plaihtiS was entitled to damages only for 
the diminution of bis salesl 

At Law. 

Action by Otto Chils against Gustave Grqnlund et al. for infrîngement 
of copyright and damages. 

Wedter M. Rosebavit, foTpl&mtiS. 
H. M. Oescheidt, for défendants. 

Whebleb, J. This cause has now been heard on a motion by the 
défendants to set aside a verdict for the plaintiff for $2,500 damages 
for infringement of his copyright of a Swedish-English dictionary, and 
for the forfeiture to him of copies of the défendants' infringing work in 
their possession. The principal grounds urged in support of the motion 
are that the verdict is contrary to the évidence, and that the damages 
v.4lF.no.3— 10 
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are excessive. The plaintiËPs évidence 'terided'toshôw that his bbok 
contains about^SO,000 Swedish words in most commoû use, with sbort 
Englieh définitions, whichïie conipôsed; that the défendants' book con- 
tains about 10,000 of the same Swedish words, and a very few others, 
'with sîrnîlar English définitions, made by taking the plaintifif's book 
and strikingout Swedish words with their définitions, sKgbtly changing 
the définitions: of those remaining, addihg a few other Swedish words 
with their définitions, and printirg the resuit, omitting the root in suc- 
ceeding words, with différent terminations, from the same root. The 
défendants' évidence tended to ehow that the plaintifif's dictionary was 
used for information merely, in connection with several other Swedish- 
English dictionaries, and not copied, in making the défendants' booki 
The jury was instructed that the défendants had a right to make and 
publish a dictionary, and to use the plaintifif's dictionary as a source of 
information, but had not aiîy right to copy the plaintiff's arrangement 
and définitions, which he had composed. The jury must bave found 
that the plaintifif's composition ofEn^iish d^nitions accompanying the 
Swedish words was copied. Each Swedish word was a topic for the com- 
position of an' English définition; and the. plaintifif 'a copyright would 
protect his literary work in compqsing them, however short they might 
be-uponeaeh, topic, Thé' rjghttprPJ^écticb WOuld 'not dépend lipon 
the length, but upon the fact, oftiielitétary production. 2:Kent, Gomm. 
581 ; ai?%ton v: JMjW'l^a l^^ 

sion of the • roots of words foUowing. tboBe in which they were printed , 
îeft theiti to be liti^erstoodi'and tlii^y'';^^^ the spacé, in- 

connection with the terminations, as fully:as if there, iin making. out the 
words. The évidence wa^ ample, if çrjedited agaînst that Of the défend^- 
ànts, to warrant and support thé âiiiiing that the plainitifif^scopyrighted 
^literary work had been. appropriated by the défendants to their use. 
;The giying of crédit t;Q the eyidencp y?às 'S(0lely witihiri thé province of 
-the jury.- ' ,^ ■■ ■■'; ■■!..■■■: ■■■ •.:. .' 

( The jplaihtiff testified ,thà,t he publ|sîied :,hjs book in the fall of 1^88, 
'ànd sold 350 copies per luonth till' the défendants' book came oui, in 
-j4Pirilj 1.889, ^îjd aftér|tî)!àVl60 (^piès ,pèr.p aboùt ,9d0 at 

retail, at a profit of 87 cents each, and l,60û or i,i7QÔ;at whoiesale, at 
a profit of 55 cents each. On this évidence he might bave lost the sale 
of 200 copies per month for 8 months from the time when the défend- 
tefs'bbôk; daine out toiffièititob of sihé'^étdfct, •Décëiibéf4,'.ï889:', in ail 
1,600 copies, on which his profits might bave beèn $1,064.32. tlebâUèd 
the défendant Gronlund as a witness, 'who teStifièd that the dëfeiidants 
procured 25,000 copies of their booktb WpTititëd, of whicW lSj200 or 
18,300 were delivered, and therest spoiled in bindin^; that, of those de- 
■îiï^eï^é&,'léj©0O Wéîè éfi hfifnd, in the^^ôeséssiOto of thè défendants; 1^600 
*were ëënt otitof this countty, to^SWedefe; and the reniaîtfde^ wèresold at 
^aBtnaU'prieè,<)r giVenàwày. The *litintitf also introdutéd a stàteaiént 'of 
'Grôhlùtid, in an anôw^ô!*, that 14,00'0ooJ3ies were on Kand. Thé ^riiiter 
^testifiôd that he dëivéi^ed to thé defendantii 18,875 copies. Thé ètatë- 
4nent ôf GroMund WbuMbe évidence âgainSt hîm that "the défendants 
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héd but 14,000 copies on 'haiid, and thattbe -balance of those recdved 
frQm the printer had been disposed of. lijis would tend to show that 
4;875 copies in ail had been disposed of, and 3,875 of them in this 
country, which might displace sales of the plaintiff's book to that ex- 
tent, on which his profits might hâve been $2,116.25. But this state- 
'ment of Gronlund would net be évidence against the other défendant, 
a corpoTation, that the fact was as stated, although he was an otKcer 
of the corporation, and might act for it in some respects. It might 
tend to impeach his credibility as to what he had testified to in this 
case, but that would not furnish évidence of facts of which there was no 
other proof. Without this statement, there was no évidence that more 
than 2,875 copies had been disposed of eut of the possession of the dé- 
fendants, or that DQore than 1,375 had b^n disposed of in this country, 
aside from the évidence of diminution of the plaintifif's sales on the ap- 
pearance of the défendants' book. The défendants cannot be holdën to- 
gether for more than is proved against both; and there is no compétent 
évidence against both ofanygrealer damage than that of $1,064.82 from 
the diminution of sales. 

This siait was comnaenced July 17, 1889;: and the plaintiff is not en- 
titled to recover for anything done by thç défendants since that time. 
They stopped, or claim that they did, at that time; but the books which 
they had disposed of previously may hâve affected the plaintiff 's sales 
àfter*ardé, and down to the time of the Verdict. While the verdict is 
. cleafly right in being for the plaintiff, it is as clearly excessive for ail the 
damages found by it above $1,064.32. That is the uttermost to which 
the défendants can, on thé proofs submitted, be justly together held. As 
the jury hâve found more than this, without being led by any error made 
apparent, they bave found this; and the plaintiff' may cure the verdict of 
the excess by remitting itj if he chooses to do so. If the plaintiff, within 
10 days, files a remittifur of ail damages beyopd. $1,064.32, let the motion 
be thereupon overruled, and the stay be vacated. If he omits 80 to do, 
' let the verdict and judgment thereon be set aside. 



The Gaptain John." 

United States v. The Captain John. 

{District Court, E. D. New TorU. January 80, 1890.) 

1.' UKITBD STAtBS MaRSHAI.— GtrStOKt FEES. 

A marsbal may receive more ithan, $3.50 per ^ay for custody fées on proof to tbé 
court of the existence of extrâôrdinary ciruumstances, ret^diring extraoi'dinary ex- 
pienditure in ordër-to maintain his custody. 
S. S^MB.: . ■ ■■ 

A small çteamerwas llbeled by the govemment and attached by the marshal, who 
placed extra keepers on her, and, on taxation df his bill, sougfat tC' charge, $2.50 for 

*B«porteâ:by Edward G., BenedicttBs^., of the N0W York 1>ar. 



i^ rSBIifiJ^ BiPOtlTEB, vol. 41. 

•aoli of tliree keepera during tbe flB7, and tZ.SO for eaoh of two beepein'bjr nlght. 
A. référence being ordered to take proofs as to the items lu the marahal's bill, 1% 
r^peàrëd tbat 'hen the steamer was attaohed she was lying at a dock without 
wew, engîneer, or provisions, and ao évidence was given from which an intention 
on the part of the claimants to remove her from the marshal's oustody conld be in- 
ferred. The marshal showed that tte proceeding againstthe vessel had been obar- 
Bcterized by the treasury department as an important one, and that he had informed 
the district attorney of his employment of extra keepers, which had been approved 
by the latter. HeH, that the testimony did not show a state of facts requiring an 
eztraordinary ezpuuditure, and that the marshal was entitled to 13.60 per day for 
Cttstody fées, but no more. , 

8. Saub. 

A marshal oannot charge $2.B0 custody fées for the day and $3.50 for night. The 
Persévérance, 32 Fed. Rep. 463, 

4. Same— Eepehenob to Asobbiain Amoukt of Pbbs— Costs of Rbpbbbnob. 

In a proceedihgby the governmentto obtain a decree of îorfeiture against a ves- 
sel, when the forfelture'lsremitted on condition that claimants of the vessel pay ail 
costs and expenses, the costs of a référence to ascertain the amount of the mar- 
shal's fées must be borné by ola,imànts, even thongh, on such' référence, the snm 
claimëd by the marshal bas been reduoed by the court to a sum less than what the 
claimants were at ail times wiUing to pay. . 

5. Bamb— Commissions— Kbv. St. | 839— Settlbmbnt of FoBFEiTtrBB PROOEEDma. 

On fëttlement of a proceeding by thà-government to cbtain forfeiture of a vessel, 
the tnàrshal is entitled, ander Bev. St. S,939, to commissions o^ tae value of thé 
ressel proceeded against. . . 

In Admiralty. On héiariiig to asoertaiii amount of marshal's fées. 
H. D. Hotchkiss, for clalmant. 

Charles M. Stafford, V i Si M&rahai., in pro. per, 

Benedict, J. The steiata-boat Captaîn John was seized by the col- 
lector of custotns for violations of law which subjected her to forfeiture. 
A libel was therèafter filed againât her to enforce the forfeiture. and on 
October 4, 1889, shé Iras seized bytne' marshal by.virtue of process in 
rem, îssued in âccordanCeWith tbe pràyèrof the libel. Thereupon pro- 
ceedingS were taken undér the stâtute to obtain a rémission of the for- 
feiture, and thereaftér the secretary of the treasury remitted the forfeiture, 
and direeted the boat to be released on the claimant's paying àll costs and 
éxpenses incurréd in the case by the' United States. The marshal aceord- 
ingly presented his billit» tlie court for allowance, which being objeeted 
to by the claimants, a référence was ordered to take proof as to the facts 
touching the items in dispute. The only disputed items are thèse: For 
three keepers, at $2.50 each day; for two keepers, at $2.60 each night; 
for pumping, $25. 

Section 829 of the Revfsfti' Statutes provides that there shall be aUowed 
to the marshal, for the necessary expenses of keeping boats, vessels, or 
other property attachéâ oi' libeled' iri admiralty, ïîot êxceeding $2.50 a 
day. This section has been interpreted to apply to the expenses of main- 
taining the actual cusiiody of véssèls fcy the niarshal ûndèr ordinary cir- 
cumstances. It has no application-to other kinds of expenses, nor was 
' it intendëd to limit thàf ',|,ihd of eïpén'se în extraordinary cases, such as 
appeared in the case of î^e F. Merwia., 10 Ben. 403,, or, for instance, in 
a case where it is made to appear that the removal of the vessel from the 
custody, or control of the marshal bas been threatened by a mob, or by 
persons, without authority of law, intending to use force, or where there 
is reasonable ground to believe that thie removal of the vessel from the 
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custody of the marshal is contemplated by means of fraud, deceit, or 
bribery. In such cases the marshal may, in my opinion, receive more 
than the sum of $2.50 per day, upon proof to the court of the existence 
of extraordinary circumstances, reqniring the extraordinary expenditure 
in order to maintain his custody. The testimony in this case does not, 
however, in my opinion, show a state of facts calling for extraordinary 
expenditure. The vessel was a small steamer. SÏie had on board 103 
tons of coal, but she had neither crew nor engineer nor provisions. She 
was, when attached, lying at a wharf in the Atlantic dock, from which 
it seems clear that it would bave been impossible for the claimants to 
bave removed her, so long as a single keeper was présent, on board; and 
there is nothing from which an intention to remove the vessel from the 
marshal's custody can be inferred. 

The marshal bas sought to justify the employment of extra keepers by 
proof thàt the proceediug against the vessel bas be'en characterized by 
the tréasury department as an important one; that he had informed the 
district attorney that he had put three keepers in charge, and his em- 
ployment of extra keepers was approved by the district attorney. The 
évidence is not sufEicient to throw upon the district attorney any respon- 
sibility for the employment of extra keepers; and, besides, in ail such 
cases the niarshal's right to charge for extra keepers must dépend upon 
the facts made to appear to the court. As already stated, I am unable 
to find from any facts proved in this case that there was a necessity re- 
quiring the employment of extra keepers. The marshal is ehtitled to 
$2.50 per day for the days the vessel was in bis custody, but no more. 
That he cannot charge $2.50 for day and $2.50 for night was decidèd 
by this court in the casé of 3%e Persévérance, 22 Fed. Rep. 462. This 
view of the case, as I understand thebriefs, renders unnecessàry the con- 
sidération of any of the ôther questions raised by coUnsel in regard to 
keepers' fées. 

In regard to the charge of $25, expense of pumping, it appéars that 
the owners of the vessel maintained a man of their own on board, who 
did some pumping, and, fot ail that appears, was able to do ail the 
pumping required; for there wàs no serions leak or sudden emergency 
demanding unusual pumping. It also appears that $10 was paid by the 
marshal's keepers for some pumping, — $3 to a longsboreman, and $7 to 
an Italian. The paymént of this money is positivelj'^ sworn to; and, 
while it is not easy to see why the receipt said to bave been taken from 
the Italian was not produced, still I think the $10 mày be allowed upon 
the proof as it stands, especially as the expense of sending the Case back 
to the référée for further proof on this point would probably exceed the 
4^10 in dispute. 

ON MOTION TO COMPEL MARSHAL TO PAY COSTS OF EEFERENCB. 

(February ao, 1890.) 

Benediçt; J. In this action, which is a proceédihg in admiralty on 
ihe part of the United States to obtàin a decree of forfeiture against the 
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etieaiHship Gaptain John for violation pf the laws of the United States, 
tte olaimant, after Sippearance.and apswer, submitted to the secretary of 
th^ treasury a pétition, as proyided by law, for a reniissibn of the for- 
feiti^re, which was thereafter granted, UpQn the condition that the clàim- 
ant^ pay ail costs and expenses incurred in the case bylhe United States. 
In ascertaining the amount of the costs and expenses so incurred by 
the United States, a question arose as to the amount of the marshaPs 
costs.' Tbis question.was not presented în the ordinary way, by a tax- 
ation of thé marshal's bill by t^e clerk, and an appeal therefrom to 
the judgèj bût, without ohjeciion, was presented to the court in the first 
instance, apd, when it appeared to the, court that a controversy existed 
as to the façts, the court oïdered a référence to the clerfe to take such 
testimony as might he oiEfered bearing upon the amount of the marshal's 
costs. Much testimony having been taken and reported to the court by 
the clerk, the matter was argued before the court, when, by the décis- 
ion of the court, the item in the marshal's costs of expenses of cùstody 
was largély reçîucet?- The case now cornes before the court upon two 
other questions,— one raised by the claimant, who con tends that the ex-, 
penses oftlje référence above mentioned shbuld be directed to be borne 
by the ma^shal, upon the ground of the extensive réduction made by 
the court in thé marshal's bill, as presented, coupled with the fact that 
the claimanis were always livilïîng to aÙow the marshal for his expenses 
of custody more than was allowed by the court. 

Upon this question my opinion is that the marshal cannpt be com- 
pelled tp beM* the expenses 6f|,i^e référence. Those expenses were a 
necessary incident tp the case pènding in court, in which case the mar- 
shal was riot a. pairty, The controyersy which made a référence neces- 
sary was betVeen the United Statep and the claimant. I am unable to 
discover any growd.MPpn which any part of the costs of the suit can be 
charged upbri the marshal. In ordinary cases, the expènse of ascer- 
taining the amount of the marshal's costs by the taxation of the clerk, 
which is fixed by statu te, is never charged against the marshal, but 
forms part pf the posts of the cause, to bé paid by thq parties. So, in 
this case, aljtl^pu^h ihe expense is grep.tér than in ordinary cases, owing 
to the nature pf , the dispute which arose about the marshal's bill, the 
expense must be borne by one or ttie othèr of the parties to thé litiga- 
tion, and by the,terms of the rémission the claimant îs the party to 
bear.it. , • 

TTbe other qu^tipjï is raised by the niarshal, who claims, by yirtue of 
section 829, to bé éntitled to commissions upon the value of the vessel 
proceeded against. The paragrapïxbf section 829 relipd on isasfollows: 

"When the debt or claim in admiralty is settled by the parties without the 
sale of the property, the marshal shall be entitled to a commission of one per 
cent, on the flrst flv« hundred dollars, by the claim or decree, and one-half of 
one per cent, oh'th'e excess of thé Siiin thereafter from flve hulidred dollars." 

The contention ofthe claimant is that this statutory provision is coa- 
fined by its terms to cases of a perspnal demand, in a proceeding^ to 
coilect a debtpr. demand, and does not cover a case where the govern-> 
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ment is seeking to enforce a forfeiture; and it is said that never until 
now has a marshàl claimed commissions ineuch a casé; There is a mis- 
take hère. In the case of United States v. The Florida, decided in the 
fiouthern district of New York in December, 1854,* where the language 
of section 829 was brought to the attention of the cpurt by Mr. Evarts, 
the, uiarshal was held to be entitled to commissions, under a state of 
facts precisely similar to the facts of thi's case. This décision has never, 
so far as I know, been questioned in this circuit, and I see no re^son for 
dëolining to apply it in, the présent case. The word "claim, " as used in 
the statuts, can, with entire propriety, be held toiuclude a claim of for- 
.feiture to the United States in a proceeding in rej»-against"a vessel; and 
the claim issettled by the parties, within the meaning of the statute, 
when |;he United States copsents to relinquish its claim to the vessel oh 
payment of costs. Unless the marshal can be compensated by virtue of 
this statute, he will receive no compensation whàtever for the care and 
risk atteikd,ant upon the custody of th,is vessel for a period of 39 days. 
-It «annot be supposed to bave béen - the intention that such a service 
should be rendered without compensation. Says Mr. Justice Blatch- 
FOBD, comajenting upon this statute : .' ■ ' 

'"The theory of this allowance is that the marshal in anadmiralty suit in rem 
has attached the property, and holds it, and that theq,' without sale of the 
property by the marshal, the controversy is 80 disposée! of by the partiel that 
the marshal is called upon to give up possession of the property, so that heloses 
-the fées foi^ selling it ahd'for re^elving and paying ovet the mdney. In such 
.a.jçase h^^isallowed a commission, which is intended as a compensation foc 
Jbisrisk_ancl'r^poDsibility> just a^the poundage allo;v«;ed on final proceas^aod 
the percènfage allowed on the sale of property in admiralty, are each of them 
a cbmpeWàtioh f or risk and respongibility, not merely in sellîhg the proper- 
■ty, bdt in holding possesisibri if it under procèss. Perspnally, he can h'ave'iilD 
othér èoinpensation forkééping sâfely the property; fotthë éxpense of kee^- 
"iïiglt, notexceedîng S2.50 a day.cattbe allowed oniy Whèn paidtoakëëp- 
er." InreJohnstori, 8 Béù.2Ql. 

My conclusion, therefore, is that the expenses of the référence âbove 
îmentioûed must be paid out of the fund now in the registry, in place of 
the vessel, and that, in addition to the costs already allowed the mar- 
shal, hé is entitled to the commission provided by Section 829, tO be 
calculàted'upon the valù^of thé yéssëlpiroceeded agàihst. If the parties 
çannot agrée upon the yalue of the vessel, a référence to the derk will 
Jbe ordered to ascertain th© same» 

V; «'Not-Tèported,- ■ ■ 
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Ross et al. v. Southern Cotton-Oil Co. 
(CUrcuU Court, E. D. Louislana. January 21, 1890.) 

1. BAJIMBÎTT— LOAN— LlABILITT OF BOMtOWBB. 

The borrower is liable for tbe sinkin^ of a barge while being^ nsed for a différent 
pjirpoae than that forwbich it was loaned, though occasioned by stress of weather. 

5. Sam5— Pamaqbs. , 

Ani Item for rnnnlng plànk at 85 cents per foot is prima fade exorbitant, and 
canuot be allowed on évidence merely that llbelants paid the bill of which it is an 
. Wenj., :,!.., 
8. Bamb.'" 

The barge, before thé damage, haring no regular floor, but only loose dunnage, a 
cb^ge.for 'plank for floor çannot be allowed. 
4. APMIRALTZ— Appeal— Tbiax de Novo. 

Triai in the fédéral circuit court, on appeal in admiralty casés, being de novo, ap- 
peliant may object to damages found by a commissioner in the' district court, to 
■whiçh np eKceptions were filed. 

6. SamBt-Côsts on Appeal. 

l^bougU thë déoree is reduced in amount, costs of appeal will begiven against 
appeflant, wbere the réduction is by striking out items to which no objection was 
DÎade below. 

In Admiralty. Libel for damages. On appeal from district court. 
J?. Z?j Craïgr, for appellees. 
B. ff. Bfôwne, fpf-appellant. 

Pabdee,;J. . The transaction between the libelants and the respond- 
ent, which is the basis of the action in this case, is shown by the plead- 
ings tô hàvé beeri one of loan. The second article of the libel charges— 

"Thatpn orabout the l9tb.of Deceinber, 1887, at the requestof said cil 
coçai^ny, t,farough Steinbardt & Ce, of New Orléans, respondent loaned to 
theiSai4,$PHthern Cotton-OiJ Company the barge Jimmy, for the use and trans- 
portatiofl pf pargo at the port of Kew Orléans, upon the waters of the Missis- 
sippi rivera for the accommodation and use of said oil company." 

To this lespondent answers— ; ' 

"That jbhe.matters and things therein alleged are in great part nntrue, and 
falsely alleiged and pleaded; and the truth is thatduring the month of Decem- 
ber, 18y7,>the f espondent having soJd a large quantity of cotton-seed meal to 
L. Steinhardt & G)., of New Orléans, and being unable to deliver it on ship- 
board as proTnptly ànd quickly as they desifed, respondent not being ableto 
furnish eufl9<ii€nt transportation, that in conséquence thereof said Steinhardt 
& Co. said to respondent's local manager, A. C. Landry, 'If we procure a 
barge, can you [meaning respondent] deliver the meal?' and respondent 
thereupon replied that it coulJ ; and Steinhardt & Co. then stated that they 
could obtain a barge from Boss, Keen & Co., New Orléans, said Ross, Keen 
& Co., being agents of the S. S. Mandelay,on which the cotton-seed meal waa 
to be delivered for account of Steinhardt & Co.; that it was generally under- 
stood in the port of New Orléans that when the barges of Koss, Keen & Co. 
were spoken of it meant the barges of the Harbor Transportation Company, 
which. were usually employed by thera, and were insurable, as well as their 
cargoes were also insurable; that subsequently Steinhardt & Co. informed re- 
spondent that respondent could hâve the use of the barge called the • Jimmy ' 
witliout rental, but that the Southern Oil Company wouid hâve to pay the 
towing. Whereupon, on or about the 19th of Ueceœber, 1887, respondent 
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sent for the barge, thèn lying at the usual landing place of the Harbor Trans- 
portation Company, at the foot of Soraparu street, which barge proved to be 
the barge called the • Jimmy.' " 

There is no material conflict between the two pleadings as to the act- 
ual fact in the case, which unquestionahly was that Eoss, Keen & Co. 
loaned their barge Jimmy for the use of the Southern Cotton-Oil Com- 
pany, and that the Southern Cotton-Oil Company a'ccépted the loan. It 
is admitted in the case that the oil company used the barge for a différ- 
ent purpose than that for which it was loaned, and that while so being 
used the barge was sunk. The libel says that it was "by the improper 
use of said cotton-oil company, and want of attention to the proper lad- 
ing of, and care of, said barge." The respondent says that — 

"While the barge was lying properly laden, properly secured and moored, 
heavy weather, and a severe gale of wind, set in, continuing ail night and the 
next morning, when, the combing of the barge being entirely too low, the 
waves swept over her, filling her with water, and sunk her, with ail her cargo 
of cotton-seed. to her gunnels." 

"If the borrower employs the thing to another use, or for a longer tirde 
than bas been agreed on, he should be liable for thè loss which may hap- 
pen, although the same might hâve happened by chance." Rev. Civil 
Code La. art. 2899. To the same effect, see 2 Kent, Comm. 574. 
There seems to be no question, then, that the respondent is liable for 
the damage done to the barge by the swamping and sinking. 

The question left is as to the amount of damages. In the district court 
the matter was referred to a commissioner, who reported $400.47. It 
appears that the respondent fîled no exceptions in the district court to 
the report of the commissioner; and it is now contended that he cannot 
object in this court to any of the several items making up the amount of 
damages so reported. The trial in this court is de novo; and I am of 
the opinion that the respondent can make ail the défenses that he bas on 
this appeal, although he may hâve made none in the district court. 

The respondent objects to the whole amount of damage, because, he 
saya, the barge was not injured at ail by the sinking aforesaid; that it 
was an old barge, out of repair, and needed calking; and that no injury 
whatever resulted from the sinking, which, bis proctor now says, was 
because of the leaky condition of the barge. The évidence shows that 
the barge was not in a leaky condition before it was delivered to the re- 
spondent; that it was dry, and had not, in fact, been pumped out for 
six weeks or more before the delivery; and the respondent's answer 
shows that the barge was sunk, not because it leaked, but because the 
combings of the barge were entirely too low, so that the waves swept 
over her, filling her with water. The weight of the évidence, too, is in 
favor of the proposition that when the barge did sink one end rested on 
the shore, in such a way that the barge was to some extent twisted and 
strained. 

The respondent also objects to one spécifie item in the repair bill, 
which is for 195 running feet of plank, at 35 cents per fobt, making a 
ëum of $68.25. His objections are that this chaire is prima fade exor- 
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bijtantj and &at it vas not prpved by the évidence; tbe only .évidence in 
the record ïeingthat the libelants paid the biH. of which this çonstitutes 
an item. I think the objection is good. Respondent alsp objects to an 
itena of.2,0P,0 feet of planks for the floor, at 3i cents per foot, amoiint- 
ing to $70'. The évidence shows that priqr to the damage the barge had 
no regqlar floor, but only loose dunnage, and that the report of the in- 
specter with r^ard to the floor was a mistake. It folio ws that this item 
should nptbe allowed. The balance of the claim allowed for damages, 
as allo\yed bythe commissionef^ seems tô be substantially right; and a 
decree for the amount will be entered. 

Of course, the costs of the district court will bave to be paid by the 
respondent; and I am Inclinedto, think thàt the costs of this court should 
also be paid by the respondent, because, although the decree is reduced 
în amoiinf on the appéal,yet it is in regard to items which the respond- 
ent should bave objected tq in thé district court; the presumption bèing 
that if Jie had 80 objected thQse items would bave been rejected. It ia 
therefore ordered, adjudged, and decreed that the libelant recover from 
the respondent, the Southern Cotton-Oil Company, doing business in the 
city of New Orléans, existing under the laws of the state of New Jersey, 
in the sum of $262.22, with 5 per cent, interest from judicial demand 
till pai4, and ail costs of suit. 



The D. g. Foqel. 

Habpeb V. The D. C. Foqel. 

(CirèùU Cout% É. D. LmiiBicma. Januaiy 4, 1890.) 

1. SSAjair— fiimicmiBifiT of Assistast bt Enoinbeb. 

On Ubel. for<wron^nl discharge of an en^ineer by the master, it is immaterlal 
tbat the cbief ieti^eer was to emttloy Us assistants, as libelant must be regarded 
as employed.with the consent of the maister and owners, and as one of the oraw. 

S. SAMK— DiS0HAB93^NBOI,B0T OF DUTT. I \,< 

Neglèct of duty In not attehding to his englue, and keepiug tip a hlgh pressure of 
steam. In auemârgency, is not shown^ Whére it appears that the fault waa in the 
. fuel, raid the-f»sh^V>stlve demanda pn the engine. 

, In Admiyalty. Libél for damages. On appeal from district court. 

U. JDe Gray, for libelant. 
* J. W. Çhméy,iJr., for claimant. 

, ; Paedee, J, The questions involvjed în this case are mainly questions 
<i^;fact. The>qyidence is çoiiflicting,; The district court found in favor 
of libelant. The weight of the évidence is in favor ofsuch finding. 
The libelant was disc^arged after ^ quarrel a;nd personal struggle be- 
'tween the libeîanf and the master, which wàs provoked by the mastef,, 
and in thé begin^ing of which, under the weight of the évidence, the 
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libelant was wîthout fault. He was discharged in the swamps along the 
Little Tallahachie river, 12 miles from any village, and nailes distant 
from any habitation. 

The first défense offered by the claimànt is that tbe libelant was not 
in the employ of the boat; that there was a contract between the boat 
and the chief engineer by which, for a luthp sum, thé chief engineer was 
to employ his assistants; and that in fact the libelant was in the employ 
of the chjef .engineer. This défense is not goôd., It is immaterial 
whether the boat employed the libelant directly or indirectly. He was 
employed with the consent, if not at the instance, of the master and own- 
ers, and formed one of the crew of the boat. See Rev. St. U. S. § 4612,- 
Curt^ Merch. Seam. 5. 

Itis hext claimed that the libelant was discharged for neglect of duty. 
The neglect of duty is allèged to bave been in not attending to his en- 
gine, and in not obeying orders to keep up a high pressure of steam in 
an emergency with regard to the boat and its tow. The weight of the 
évidence is that through the exhaustive demands madç upon the engins 
and boiler, and the poor character of fuel furnished, it was not the fault 
of the libelant that a greater pressure of steam was not kept up; and the 
finding on this issue must be in favor of libelant. 

Lastly, it is contended that in the per^onal difficulty and struggle be- 
tween tiie master and the libelant, preceding the libelant's discharge, 
which difficulty, it is claimed, was provoked by the libelant, the libel- 
ant, having the master down, and holding him in a position so that the 
master could make no résistance, cruelly, viciously, and unnecessarily 
bit out a pièce of the master's nose, mùtilating and marking him for life. 
It is alleged in the argument, and the court can well believe it, that the 
district court held that if this were true the libel should be dismissed. 
The évidence on this point, as itis now found in the record, is very con- 
flicting, and leaves tbe impression on the mind that the charge is not 
proven. 

The conclusion of the whole case is that the decree of the district court, 
finding for tbe libelant balance of his wages for the voyage, and for his 
board while awaiting employment, should be affirmed. 
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The Doeis Ecjkhofp. 

(l>lstri(st Cmin, s. D. New York. February 21, 1890.) 

Ô014.IS10H— Limitation op Lubilitt— Appohtionment oi' Loss— CAROa 

Where several vessels are ail in fault for collision, the damages should be dlvldeà 
between them pro ratct, subject to the limitation of liability presoribed by section 
4288 pf tUe Jlevised Statutes. If the amount reooverable from either vessel is lésa 
than her sbàre of the loss of the cargo, snch amount should be firet applied on ac- 
count of the cargo; and the othér vessels or their owners are chargeable pro rata, 
ÙP to their limit of liability, for the balance of the whole loss of cargo belonging to 
third persons not in fault, and for their proportion of tie loss of any other vessel; 
but the latter, to make good the loss of cargo, must apply thereto any moneys com- 
ing to her for her own loss, so far as necessary to make good her share of the cargo 
loss. Either vessel thus paying more than her share of the whole loss is entitled 
, to the beneflt of the judgment against any other party, up to the limit of his liabil- 
ity, fer any ezcess paid in the first instance on his account. 

In Admiralty. Settlement of decree., 

George A. Blach, foi ]iheïa.n\s. 

Goodrich <& Deady, for the Eckhoff. 

James W. Osborne, for Hughes and Sherman. 

Brown, J. By the collision betyeen the bart Doris Eckhoff and 
the schooner Flint, the Flint and her cargo were sunk and damaged. 
The damages hâve been ascertained as foUows: Damage to the Flint, 
$4,665; damage to the cargo, $8,205.26; master's personal effects, 
$118.97; damages to the Eckhoff, $333.74. The Flint was in tow of 
the tug Stevens; the Doris Eckhoff was in tow of the tug Carter. AU 
four vessels were found in fault. There. was no damage except to the 
Flint and her cargo, and $333.74 damages to the Eckhoff'; and the dam- 
ages were ordeyed to be apportioned. The tugs, being in custody in the 
eastern district, were not joined in this libel with the Eckhoff; but their 
owners, Hughes and Sherman, were afterwards made co-respondents, un- 
der the fi£ty*ninth rule. AU claim the benefit of the limitation of lia- 
bility proyided by section 4283, Rev. St. ,U. S. The, owners of th© 
Eckhoff and thè Carter, not being privy to the faults of those vessels, are 
entitled to that limitation, namely, to the extent of their interest in 
those vessels. It is not necessary that they should pay the money into 
court, or make any surrender of the vessels, having set up the défense 
by answer. The Scotland, 105 U. S. 24, 33, 34; The Great Western, 118 
U. S. 526, 6 Sup. et. Rep. 1172. The value of the Eckhoff, as deter- 
mined, is $7,666.26. The value of the Carter is fixed at $2,430, of 
which Hughes' five-eighths interest is $1,618.75, and Sherman's three- 
eighths interest is $911.25. Hughes is also entitled to a similar limita- 
tion of his liability in respect to the Stevens, whose value is $505. His 
half interest in her is $252.50. Sherman, the owner of the other half 
interest in the Stevens, was master of her at the time of the collision, and 
chargeable wilh her fault; and he therefore is not entitled to any limita- 
tion of his liability under the statute, as respects her share of the loss. 
In the apportionment of damages, under thèse circumstances, and in the 
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adjustment of the claîms of the parties inter sese, the following princi- 
ples must be kept in mind: 

1. The cargo owners, not being in fault, are entitled to be first paid in 
full. AH the vessels and iheir owners are ultimately jointly and sever- 
ally liable m solido for this claim, (,The Atlas, 93 U. S. 302,) subject 
only to the statutory limitation of liability as respects each vessel, so far 
as applicable. 

2. AU four being in fault, each tugand tow, for the purposes of appor- 
tionment, may be treated as a single vessel, chargeable with half the en- 
tire loss; .or the EckhofiF and the Flint, the two colliding vessels, may 
each be coijsidered as chargeable with one-half the damages, with a right 
in both cases by each vessel to a pro rato contribution from the se veral 
tugs. If aU were responsible, and there was no limitation of liability^ 
the resuit would be that each of the four vessels would be chargeable witn 
one-fourth of the total damage, i. e., viz., $3,330.83, and interest. In 
conséquence of the statutory limitation, however, the owners of the Car- 
ter are liable as respects her only for $2,430 and interest, and a part of 
the other shares may not be collectible. In either case the rçmaining 
vessels or their owners must make up pro rata any such deficiencies from 
the other vessels or owners, not exceeding, however, the statutory limita- 
tion. Whatever portion of the one-fourth payable by each is not availa- 
ble by reason of inability to coUect it, or by reason of limitation of lia- 
bility, must be borne pro rata by the remaining vessels or their owners, 
and so on. Interest should be continued from the date of the commis- 
sioner's report, computed upon the principal su ms only, (see decree in 
The City of New York, filed Feb. 24, 1886;)' and the owners who limit 
their liability are chargeable with interest from.March 8, 1886, the date 
of the poUision. 

3. Upon further évidence, taken before me since the assessment of 
daniages, it appears that the libelants, in a suit m rem in the easterrj diS' 
trict against the tugs Carter and Stevens, bave recovered by default a de- 
cree àgajnst the Carter,, under which they received, on January 10, 1890, 
the remuants of the proceeds of sale of that tug, viz. , the sum of $2,004.24, 
besides their taxable costs of action. That sum ia équivalent to $1 , 629.46 , 
as of March 8, 1886, the date of the collision. Of this sum, five-eighths, 
or $1,018.41, inures as a crédit to Hughes, and the rest, viz., $611.05, 
to the crédit of Sherman. As respects the Stevens, no decree has yet 
been entered in that action, npr any collections made from her; and I 
hâve, therefore, nothing at présent to do with the proceeds of the Ste- 
vens in the xegistry of the eastern district, not as yet adjudicated. The 
decree under which the proceeds of the Carter were obtained did not di- 
rs!ç\: aoy particular application of the money . The évidence on the libel- 
antg' part, before me shows that the recovery of that fund was theresult 
of three years' litigation, in which the reasonable yalue of the légal serv- 
ices, a.nd; the necessary légal expenses overthe taxable costs, were $1,200. 
Np.cpunter-testimony was offered on that point. The libelants claim to 
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bàvé'sipplied èl;20Ô of the fund rêcoveréd to the^kyment of thrtèe'ex- 
persses. This cançot be allowed in a suit like thia, fôr the reason thàt 
îhe'^flh^yîs theproceeds ôf thé piroperty of Hughfes and Sherman, who, 
as respecta ttie Carter, àt^ èhtitléd;t6'a limitation ôf thèir liability and a 
crédit fdr '^te whole fund. Tiiè;litigàlîon for thàt ftiûd was not eaused 
by thetii/fa'or viras it for thé îjériéfitf 'ot ëither of them/ It was a matter 
of indifférence to them, so fai^ as appears, whether the fund should be 
âpplied on the libelàhts' lien 6r dû: the liens for slipplies. As against 
them, thërefore, the libelànts' legàï éxpénsès in secunng thè fund are no 
équitable chat^' or lien. Théy àifè entitled to hâve thô whole amount 
rècovered, îess the taxed costffj'iâtîplied în diminution of their statutory 
limit ôf lîâbilîty; and the Whôle niust therefore be s6 applièd. The lit- 
igatioh foï'thfe recovery of ïhKt fuiiïd was, however, in pa,rl for the bene- 
fit of the DotiS Eckhoflf, as weli as'^he libelànts. If Hughes and Sher- 
man hâd beenâolvent and responsible, thàt litigat>n would hâve been 
of no benefit to the Doris EckhoÉfj since it would bè inimaterial to her 
whethér thèïr shares of thé lôss should be collected out of the proceéds 
ôf the tug, of upon exécution agàinait them personally. From what bas 
been statéd' by counsel befôré me, I imay assume that Hughes is respon- 
sible, theïe being no évidence to the côntrary, but that Sherman is not. 
To thé éxtent of Sherman's interest, ' viz. , three-eighths of the Carter, 
the experises may be deeméd inCurred for the joint bénefit of the Dôris 
Eckhoff aûd the libelànts, ànd theréfore èhàred between them. This 
cah be secured by allowing the Flirit ÏG apply three-eighths of the $1 ,200, 
viz., $450 of the amount rècovered froni the Carter, to her own loss, after 
the division of damages bétween her and the Doris Eékhoff, instead of 
before. The latter bas no equity against this method, and it will satisfy 
the right of Hughes and Sherman to hâve ail the proceéds, as their prop- 
erty, applied upon the damage claims. $450, recëivëd January 10, 
1^90, iè eqiial to $372.36 as of Màrch 8, 1886. The residue of the 
$1,629.46, i-ecovered as of that date, viz., $1 ,257.10; must inure equally 
to the benefit of the Flint and the Dôris Eckhoff. If Sherman was re- 
sponsible, he and the Doris Eckhoff would each only be chargeable with 
one-third of the gênerai loss, àfter èrediting the amounts collected from 
Hughes. As he is not responsible; the decree against thé Doris Eckhoff 
may be taken ih a différent forfri; with the same final resuit, via., for 
half the différence in the total damages on each side, i. «., $6,327.94, 
Iess ohe-half of said sum of $i;257.10; viz. , a decree for $5, 699. 39, with 
interest from March 8, 1886, leSâ tKe one-half of any further sums that 
may be collected from the Steveiié, if any. Or from Hughes or Sherman 
personally, under this decreci 

As respects Hughes, since he ownéd five-eighths of the Carter, five- 
eigbths of the $1,629.46, receivéd by the libelànts from the Carter as of 
March 8, 1886, are applicable towàrds Hughes' statutory limit of liabil- 
ity of $1,770.62. Applyirig upon the latter amount five-eighths of the 
former, viz., $1,018.41, theréremaiii $762.21, for which sùm the libel- 
ànts are entitled to a decree against Hughes, with interest from March 
8, 1886; and on payment of that Isum, and interest, with his share of 
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the libelants' costs, so far as allowed herein, Hughes is entitled to be ex- 
erûpted from further liability under the statute. 

As against Sherman, the libelants are entitled to a decree for one-third 
the total loss, viz., 84,44G;09, less the said sum of $611.05, àlready re- 
ceived to his crédit from thé Carter, and less, also, one-third of the sum 
already received from the Carter on account of Hughes, or $339.47; that 
is, to a decree for $3,489.27, with interest from March 8, 1886, less one- 
third of any further sum that may be recovered from Hughes under this 
decree; and to a further decree for one-half of any deficiency uncoUected 
from the Doris Eckhoff onher share of the damages under this decree. 

As the libelants sue for both themselves and the cargo owners, and 
the latterhave not persoinally intervenèd, affd as there is no évidence that 
the libelants are not responsible, and able to pay theif share of the whole 
loss, there cannot be any decree againsl the Doris Eckhoff in this suit in 
fj^vor of the cargo owners, beyond the amount above specified, with in- 
té^'èst, which will bé held payable on accbunt of car^o. The cargo own- 
ers inust look to the libelants for the balance of their claims. No decree 
can be éntered in this suit in their fàVoragiainst the libelants personaliy. 
A decree may be prepared in accordance herewîth, cohtaining a further 
provision, also, that the Doris Eckhoff, oh payingfor âny deficiency un- 
cdlleoted of Hughes and Sherman under this decree, shall be entitled 
pro tanto to the benefit of this decree as against them. The costs up to 
the interlocutory decree are divided. The Warren, 25 Fed. Rep. 782. 
The libelants are entitled to recover their subséquent costs. 
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Redmond v. Thb Howard Cabboll. 

(IMsMct Court, JE. D. New York. Febrnaty 8, 1890,) 

X, CoixisiON— Tow ANS SA.n.nro Vessei.. 

A tugr with a tow, whicb, in a narrow channel, takes and malntalns a course on 
the chance that a saiUng vessel, beating in plain sight of her, and which she is 
bound and able to avoid, will know her intention, and break her tack on being sig- 
naled, is in fanlt it collision ensue. 
2. Same— SizE o» Tuo. 

Tugs which undertake to tow large raUroad floats about the harbor of New York 
must be of sufflcient power to handle their floats easily and promptly, and able to 
avoid sailing vessels which they may meet in the course of their navigation. 

In Admiralty. 

Action for damages occasioned by collision between the schoonerEarly 
Bird and a tow in charge of the steam-tug Howard Carroll. 
Goodrich, Deady de Goodrich, for libelants. 
Syland & ZabrisMe, for claimant. 

iBeport«d by Edward G. Benedict, Esq., of the Kew York bar. 
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Benedict, J. Thîs is an action brought by the owners of the schooner 
EarlyJ3ird to recover damages to their vessel occasioned by a collision 
between that vessel and a tow, consisting of the steam-tug Howard Car- 
roll, at the time towing ajong-side of her a car-fioat loaded with JO cars. 
The tow was bound doiwn the East river, between Blackwell's island 
and New York, the schooner beating up the channel., The only ques- 
tion in the case is whether, under the circumstances proved, the ordinary 
rule, by which it is the d^ty of a steamer to avoid a sailing vessel, is to 
be applied to this tug, ^The case of The A. P. Oranmer, 1 Fed. Rep. 256, 
(decided by this court in January, 1880,) affirmed, 8 Fed., Rep. 523, ia 
relied on by theclaimants as authority for rejecting the application of 
the rule in a case like this. The case of The A. P. Oranmer was a very 
différent case. In that. case a tow, consisting of two tugs having 17 
canal-boats in tow, was run into by a schooner sailing free, and able, by 
a slight change, to avoid the tow without diflSculty or delay. In this 
case the sailing vessel was, beating in a narrow channel,, where, iii order 
to do anything to avoid thetow, it would be necessary for her to shorten 
her l,ack. The steamer, on the other hand, had but a single vessel in 
tow along-side,^nd was, able to avoid the sailing vessel, tacking in plain 
sight ahead of her. Instead of taking means to avoid the sailing vessel, 
as she ought tohave done^ the tug took and mainlained her course upon 
the chance that the sailing vessel wouJd know her intention, and would 
break her tack upon l^eing signaled by. the tug.; Bu,t if the tug was not 
able, through lack of power, to control the float, slie was nevertheless 
in fault; for the safety of the harbor requires that the tugs which un- 
dertake to tow the large floats, now so largely employed to transport 
railroad cars about the harbor, should be of sufficient power to handle 
their floats easily and promptly, and able to avoid sailing vessels when 
they are met in the couise of their 'àdvigatioU "about the harbor. The 
libelants are entitled to adecree. 
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AusTiN V, Felton et al. 

(CTreuit Court, Jf. D. JMtoois. Januaiy 11, 1890.) 

Bquitt — Setting AsIde Ceed— Conbidekation. 

In considération of a deed of certain land, défendant assigned to comptalnant 
what purported to be a voucher of a claim against the United States. The condi- 
tions presorii)ed by Kev. St. TJ. S. § 3477, for transferring sucli a olaim, had not been 
complied with. The voucher transferred to complainant was not the one issned to 
the original claimants, but had been surreptitiously talien from the files of the co'n- 
gressionai commlttee on claims, which défendant probably knew, as also the faot 
that the claim it represented had been disallowed by the fédéral suprême court. 
Eeld, that the trausfer to complainant did not give him even an équitable right to 
the payment of the voucher by spécial act of congress or otherwise, and that the 
deed was without considération. 

In Equity. Bill to sel aside a deed. 
Charles H. Âldrich, for complainant. 
Bisbee, Ahrens <fc Decker, for défendants. 

Blodsett, J. This is a bill in equity to set asîde a deed made March 
6, 1886, by the complainant to the défendant Felton, of a tract of 351 
12-100 acres of land situated in Marshall county, in this state, on the 
ground that the conveyance of said land to Felton was without considér- 
ation, and was obtained through fraud practiced on complainant and 
complainant's agent, one Henry S. Austin. 

It appears from the proof in this case that the complainant was in- 
duced to convey the land in question to the défendant Felton by an as- 
signment to him, (complainant,) as valid and genuine, of what purported 
to be a voucher for $10,350, issued December 28, 1865, by an agent of 
the treasury department of the United States, to W. H. Whiteside (fe Go., 
for charges incurred upon the seizure of certain cptton claimed by one C. 
M. Hervey. It is also charged that, within a few days after receiving 
the conveyance of the land in question from complainant, Felton mort- 
gaged the same to the défendant Gibson, to secure the payment of $22,- 
000, and, after making such morlgage, conveyed the land to one Kitr 
tredge, and Gibson and Kittredge were both made parties défendant to 
the bill; but by a stipulation filed in the case it is admitted that this 
mortgage bas been released, and the land reconveyed by Kittredge to 
Felton, and the case is to be treated and considered as between com- 
plainant and Felton aloiïe, as if the mortgage to Gibson and conveyance 
to Eattredge had never been made. 

Section 3477, Rev. St. U. S., makes null and void the transfer of any 
claim against the United States, or of any share thereof, or interest 
therein, whether absolute or conditional, and whatever may be the con- 
sidération thprefor, except upon complianca with certain speciaUy pre- 
scribed conditions, after the claim bas been allowed; and the proof shows 
that this voucher had never been allowed by the proper ofiicer of the 
government, and that the conditions and requirements to make a valid 
transfer had, not been complied with; and it is therefore insisted on the 
part of complainant that no title to the indebtedness evidenced by said 
v.4lF.no.4 — 11 
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voucher ever passed to the complainant from the original payée, thereby 
showing that the complaihant has nèver received any considération for 
the land in question, even if the voucher had been genuine, But the proof 
also shoT^s that the pràctice of the depârtment's agents in issuing thia 
class of vouchers, and ît was foUowed Jn this case, wss to make the 
voucher iû trîplicate, one of which was given the payée, ohe kept by the 
agent igsiiing the game!, and the other trarismitted to the treasury de- 
partment; that the voucher put upon the complainant in pretended pay- 
ment for his land was u^pt the, one delivered to Whiteside & Co. as the 
évidence of their claim, but was one of the other members of the set of 
thiee, and which had been surreptitiously taken from the fijes of thecon- 
gressional committee on claims, not by Whiteside & Co., but probably 
by one A. J. Park, and by him transferred to Felton, under such cir- 
cumstances as to justify the conclusion that he (Felton) not only knew 
that the voucher was not genuine, but also knew that the claim of W. 
H. Whiteside & Co., covered by the voucher delivered to them, and an- 
other voucher for $7,006, transferred by Felton to complainant at the 
same tirtiè, to be coUected for Felton's uêe, had been held by the court 
of claiûis, and thè supreme'court of the United States, to show no ground ' 
for légal ûiid équitable recoyery against the United States. See White- 
side'v. C7i S., 93 U. S. 247. The- défense interposed is tliât the com- 
plaittaht knew at the time he received the voucher in question that the 
claim purporting to be represented thereby had been r^'ected by the 
treasury départaient of the United States, and that the' only value the 
voucher had was as a foundation for a claim to be presented to congress, 
and mfcde the subject of a spécial bill, recognizing it aa a valid claiin 
against the goVernment, and appropriating the necessary amount for its 
payment", and that the land iil question was not of the value at which it 
was éstimated by complaiiiant's agent in the negotiations with défend- 
ant. But I and sâtisfied fVotli the prodf that there was no such transfer 
of this voucher to the cotùplainant as clothed him with thè right of 
Whiteside éfc' Go. to claim even an équitable right to the payment of this 
voucher, by spécial act of «Stirigress, or otherwise. The paper transferred 
to the complainant was totàlly vàlueless to him, as representinè either a 
légal or équitable claim against the United States, as, îf any one basa 
standing to présent a claim, even for relief, bj"^ a spécial act of congress, 
it is not the complainant, as the holder of this surreptitiously obtained 
paper, Which is not a voucher, but Whiteside & Co., who are, so far as 
the proof shows, still the légal holders of the claim represented by the 
original voucher delivered to them. 

As to the point that the laiid wa9 not actually worth as much as it 
was represented to be worth by complainant or his agent, itmakëà no 
différence, for the purposea hère, whether that land was worth as much 
as the defendatït éxpécted or not, ao long as défendant gave no value 
Turhatever for il. " / , 

Thereforé, without disctissing the question whether an alleged claim 
of an individuel against the govèrnment, the oûly expectation for pay- 
ment bf whieh 18 the probability or pdssibility of obtaining the passage 
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of a spécial a<^ ofcoïigressjcaiieonëtittite avàluable cônsîSefàtion, such 
as will support the conveyance ,ôf real estate, it is sUfficient, for the pur- 
poses of this case, to find, as I do, from the proof, that the paper trans- 
ferred by Felton to the complainapt did not represe^ti a_; claim against 
the United States, and gave complainant no right, either légal or equita-^^ 
ble, to the money purporting to be represented thereby, and yhence com- 
plainant bas received no considération for the conveyance of bis land to 
the defenda,nt, Felton, and the,deed should. be set asidei, and the défend- 
ant compplled, by a decree of this court, to reconveythe land to the 
complainant. The case stands substantially as it would if the proof had 
sbown that défendant jprqtended to pay for the land in money, but 
in fact passed upon th& complainant, as genuine, counterfeited money. 
Story, Eq. Jur. §§ 134, 19,3, 246; Wanw v. Danids, 1 Woodb. & M. 90. 



Beus^-Swan EtECTEÎc LiGHT Co. OF New England V. Beush Eleo 

TEIC Co. 
^Circuit Court, S. D. New rbrfc January 17, 1890.) 

1. CoNTBACT— Mode op Patment — Modification. 

On a bill for epeeifio performance of a contraot grantlng coipplainant the exclu- 
sive afeency for the sale of certain patented articles and apjjaràtus to be f umished 
by défendant, the complainant's book-keeper testifled that he was officlally in- 
formed by defendant's président that défendant had agreed tp wait for its pay for 
apparàtusf umished nntil complainant's customers had paid therefor. It appeared 
that business was conductéd in that way thereafter, and that shortly befofe, the 
contract granting complainant the territory, and agreeing to supply it with appa- 
ratus, had beeh oontinued, thôugh It was known to be vlrtually insolveht. Held 
sufficient to show a modification of the contract as to mode of payment, though 
some correspondence between the parties seemed contradlotory. 

2. Same^Bffbct or Modification — ^Waivbr of Condition. 

By -maklng, af ter the known virtual insolvency of compJ aihant, an a|;reement reo- 
ognlzing and continuing.the original contract, a provision of the original authoriz- 
Ing abrogation of the contract, after an arbitration show^ng that complainant's 
finaocial responsibility has become so impaired that défendant cannot safely do 
business through it, is waived, unless complainant's crédit becomes further im* 
paiiefj. , 
8, Same — Akbitbation and Awabd— Contraotob's Pinanoial Responsibility. 

As the contract gave no pight to security, refusai to f umish it was no ground for 
demand of arbitration as to complainant's financial responsibility. 

é. BaMB— ÏBEMINATION— GBOUNDS. 

Défendant, having terminated the contract, and demanded arbitration as to com- 
plainant's -financial responsibility because of its refusai to f umish security, cannot 
justify'its breach on the ground that other causes ezlsted whioh might hâve 
been liuide grounds for terminating the contract. 

(. BaMB — EXTBNDING TiMB OF PATMBNT — ^VaMDITT. 

A promise by the patentée to extend the time of payment by a llcensee for the ar- 
ticles toi be f umished àccdrding to contract until the licensee's customers shall hâve 
paid therefor, which isjmade when the licensee is flnancially embarrassed, is valid. 
6. Patents fob Invention— Licbnse—Spboifio Pbefobmancb— Injonction and Ac- 
countino. 

Where spécifie performance of an agreetnent giving a license and exclusive 
agency within certain territory for sale of a patented article cannot be enforced, 
the bill may be retained, and an in junction and accountin^ ordered ; the défendant 
being by the contract prohibited from selling in the specified territory. 

In Equity. Bill for spécifie performance. 
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y Joseph ff. Ohoate&nâ. WWam G*. Wikon, for complaînant» 
Albert Stîchney and Gilbert H* Oraiaford, for défendant. 

CoxE, J. This is an equity action for tKe spécifie performance of con- 
tracts bôtween the parties, and also for an injunction and an accounting. 
On the 21at of May, 1878, the défendant, under the name, at that time, 
of thé TelégraphSupply Company of Cleveland, Ohio, entered into an 
agreement with Charles M. Rowley and Tiiomas J. Montgornery, of Bos- 
ton, Mass., the predecessors of the complainant, whereby thèy were given 
an exclusive agency and license for the sale, in New Engîand, of dy- 
namo-electrîc machines, and apparatus raSde by the Cleveland Company 
under varibus patents covering what was known as the "Brush System of 
Electric lighting." This agreement was to continue in force for 17 years 
from April 24, 1877, unless sooner abrogated by mutual agreement, or 
by a décision of a board of arbitration.' The ninth clause of the agree- 
ment is as foUows: 

"If at any time the pecuniary responsibility of the party of the second part 
becomea so impaired as not to be suflScient toenable the party of the flrst part 
to safely transact thelr business in said territoiy through them then this con- 
tract may be abrogated, provided that the question of the atoresaid pecuniary 
responsibility of'the pàrty of the second part must flrst be determined by the 
board of arbitration hereinafter named." 

This board v^as to consist of a member chosen by each of the parties 
to the agreement and a third to be chosen by the two so selected. Any 
matter in dispute, was to be formally présented and tried, and the dé- 
cision of the board, in writing, was to be binding upon the parties. In 
the autumn bf 1878 this contract, with the approbation of the défend- 
ant, was assigned by Rowley and Montgornery to the Brush Electric 
Light Company of New England. In December, 1879, the territory 
coyered by the May, 1878, agreement was largely extepded, and, in 
June, 1880, a second contract, snbstantially like the first, but embrac- 
ing the éxf^nded territory, was entered into between the parties. On 
the 23d of February, 1882, a supplemental agreement waS entered into 
between the Brush Electric Light Company of New England and the de- 
fendant, under its présent name, by which the prior agreement was 
changed in ceitaiii matters of détail, the principal modification being 
the insertion of a clause prohibiting the défendant from selling in the 
licensed tençitorv without the consent of the New Ebgland Company. 
On the 31st of May, 1882, ail the contracts were assigned to the com- 
plainant — the Brush-Swan Electric Light Company of New England, 
and this cottipaby was accepted by the défendant as having succeeded to 
ail the rights under the previous agreements. In the spring of 1885, 
for the reasohj inter cdia, that the storage battery, whîch the défendant 
expected to furnish in connection with the Swan incandescent lamp, had 
riot proved, à gùccess, the financial condition of the complainant was se- 
riously embaiirassed. In thèse circumstances the complainant and de- 
fendant entered into an agreement, dated June 15, 1885, whereby the 
complainant transferred to the défendant ail its property, of every name 
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and nature, except ita franchise, office furniture and contracta with de- 
fendant and with the Swan Incandescent Electric Light Company of 
New York. At the same time it executed its promissory notes for $17,- 
500, payable one year from date, and delivered them to the défendant in 
discharge of a balance found due, There was also a mutual release of ail 
claims and matters growing out of the dealinga between the parties prior 
to June 10, 1885. After this settlement the relations between the par- 
ties, under the original contracts, continued for over two years. In the 
summer of 1887 various propositions, looking to the assumption and 
control of the business by the défendant, were made and declined. The 
défendant thereupon began demanding security before filling orders, and 
declined to fill them without it. The complainant having refused to 
give security, the relations between the parties were severed by the de^ 
fendant in the autumn of 1887. In determining who is to blâme for 
this condition of aifairs it is not necessary to go back of the agreement 
of June, 1885. At that time ail différences were settled and each pàrty 
obtained a clear bill from the other. Former misunderstandings were 
obliterated. The future was to be untrammeled by the past. The foU 
lowing propositions may be regarded as established: Mrst. The prior 
contracts were recognized by the agreement of June, 1885, and were con-r 
tinued thereafter. Second. If its contracts and franchises are left out of 
view, the complainant, in June, 1885, was insolvent and remained so 
until the end. Third. The complainant did not perform the conditions 
of the original contracts as to payments, if those conditions remained 
unmodified. Fourth. If, by a subséquent modification, the complain- 
ant was not required to pay until it collected of its customers, it was 
guilty of no breach which justified the défendant in repudiating the con- 
tracts, It, therefore, becomes important at the outset to ascertain 
whether the contracts were raodified. 

The bill aUeges "that the provisions of the original contract vfith said 
Brush Electric Company in regard to the mode of payment by your ora- 
tor had been modified to this extent, that in cases of the installation of 
new plants your orator should nmke payments to said Brush Electric 
Company when and as it received payments from its customers. This 
modification was made in the year 1885, and was observed and remained 
in force until the time in 1887, when, as above stated, said Brush Elec- 
tric Company violated said contracts." The answer dénies the foregoing 
allégation, "except to this extent that such a modification of the modes 
of payment as is therein stated was allowed in a few specified cases for 
spécial reasons, but the gênerai rule was not changed, and ail of the spé- 
cial arrangements had been canceled and withdrawn by the défendant a 
considérable time before the said demand for arbitra tion," There is no 
dispute, either in the pleadings or in the proof, that in December, 1885, 
the président of the défendant met the président, and other officers, of 
the complainant in the latter's ofiice and there entered into an agreement 
with them upon the subject of spécial discounts and crédits. There is, 
however, a controversy as to the terms of the agreement. The only wit- 
ness who testifies on the subject is Charles W. Spear, the complainant'a 
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•bbdfc-fceajier. He says poSitiHély tÊ'at thé terms agreed tipon were "that 
theBrpsh Electric Compaty; -©f Glevdan'd were to be paid for ail appa- 
ràtùs ïHanufactured and farriiéhéd by them for the érection ofnew plants, 
'imUiediately tipon sUch plants^ being;. paid for by the customers of the 
;BrïishrSm(an Company. The BruSH Electric Company were to wait until 
the pustOmer actually paid, even thou'gh a term of crédit had been fixed, 
whiob éxpired. The Brush Company were to wait indefinitely for pay- 
irientj until the customer had «ctaally paid." No witness contradicts 
this festiraony. It is asserted however, by the défendant that it is in- 
ooûsistènt with the correspondence between the parties, that the alleged 
agreemént is unilatéral, andy in view of the admitted financial condition 
of the «iompkinant, it is beyond the limita of eredulity to suppose that 
Buchfbbnditions could hâve been agreed to by intelligent business men — 
which the complainant's ofiBcers oertainly were. 

. Theiimprudence of the défendant datés back of the modification. The 
extension of the contracts injune, 1885j.was an unwise proceeding, un- 
less. the défendant had implicit faith ih the integrity and business ability 
of the ; officers of the complaisant. The extension being once made, 
Bomethîlig very like the modification ofDecember would seem to foUow 
as a logical conclusion. From what possible source could the complain- 
ant, concededlyinsolvent, bave draiwi for remittances, except 'the pay- 
ments received from ils customers? The probabilities are not ail, there- 
fore, with the défendant. 

' But it is not a question requiring the court to indulgê in guesswork 
and conjecture. An unimpeached witness bas testiflèd to the agreemént 
in unqualified language. He says 'that its terms were officially commu- 
nîcated to him, by George W.Stockly, the defendant's président. Mr. 
Stockly, thus challenged, remains silent. When, in addition to the per- 
puasive presumption thus created is added the fact that the business was 
transacted in accordahce with' this modification, it is entirely clear that 
it would be an unprecedentedi prdceeding, arbitrarily to reject Mr. Spear's 
testimony, because expressions in the correspondence may seem incon- 
sistent with it. Besides, . taking the correspondence in its entirety, it 
cannot be iSaid that the défendant^ after Decemberi 1885, ever refused 
to fill an order, or at àny time asserted its right to terminate the contract 
on the sole gronnd that the stipulated crédit had been exceeded. After 
that date the défendant did not draw, and the compîainant did nqt ac- 
cept, drafts payable in 75 days. The modification of December, li885, 
must, therefore, be taken as a fixed fact. 

The terma of the original contracts, which related to the submission 
of the question of pecuniary responsibility, were necessarily changed by 
the agreemént of June, 1885% The parties contracted in the light of as- 
çértained facts. The nature oftheir agreemént cannot be arrived at with- 
ôut a référence to the then existing' fcitcumstances. Thë défendant knew 
that the complainànt Was insolvent. The évidence of this was in the 
defendant's.haûds. It knew that the complainànt owed $17,500 and 
had absolutely nothing with which to pay, but some unsalable machinery 
and furniture, vàlued at $4^298. To assert that the défendant extended 
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the contractB intending presently to enforce tbe insolvency clause is to 
impute bad faith to tïie défendant. It did not intend, surely, to lure 
the complainant on to ruin. If the original contracte had been made at 
this time this clause would not hâve appeared at ail in its présent form. 
With the changea conditions ând relations this clause was changed, neo- 
essarily. It was superseded for a time, and its drastic features were mod- 
ified by the trend of events. The parties needed no arbitration to inform 
them of the complainant's insolvency. They knew it, and knowing it, the 
défendant elected to continue its business dealings with the complainant. 
If the clause was operative at ail after that, it was so only when the de- 
fendant had done some act which still further weakened its responsibility. 
The languàge of the clause in question is: "If at any time the pecuniary 
responsibility of the party of the second part becomes so impnired," etc. 
This is only another way of saying that an arbitration may be asked if 
the responsibility of the complainant détériorâtes, becomes worse, or is 
diminished in value. A crédit which remains the same from year to 
year is not weakened or impaired. If the complainant remained as ré" 
sponsible thereafter, as it was on the 15th of June, 1885, the défendant 
had no right to complain. It chose to trust an insolvent, and should 
not be released because a board of arbitrg,tion certified to a fact which 
the défendant at ail tiraes' knew and which the comr)lainant at ail times 
admitted. With the contracta thus modified, first by the Spear agree- 
ment, and second by the suspension and qualification of the responsibility 
clauses, the question remains, "Did the complainant perform them?" 

It appears from the correspondence that the fault charged by the défend- 
ant was, not that the complainant was behind in payment for past sales, 
but that it declined to give security for future sales. If the complainant 
were in default for past sales the défendant could hâve iusisted that thèse 
debts should be paid or secured. This it did not do. It insisted upoD 
security before fiUing new orders, and based its right to do so, not upon 
past defaults but upon the fact, the existence of wbich had been known 
from the inception of the June agreement, that the complainant was not 
"fuUy solvënt." The défendant, on the 3d of Ôctober, 1887, wrote aa 
follows: 

" Wo ufiderstand from ail that haa passed hitherto that you décline to giv» 
ua the security we are justly entitled to, and we therefore ask that an arbir 
tration be immediately had in exact accordance with. the ninth and twelfth 
clauses in our contract with you, to which we refer you." 

As the nipth clause is understood by the cour/, the right to an arbi- 
tration existed irrespective of the non-performance of the contracts. In 
other iffords, if, prior to June 15, 1885, the complainant's crédit had 
become impaired j the défendant could hâve demanded an arbitration 
even thoUgh every «provision of the contract had been performed to the 
letter. On the bther hand if every provision had been violated the con- 
tract could not hâve been abrogated under this clause without proof of 
financial impairment. A cleârly defined failure to perform on the part 
of the complainant would hâve made proceedings under this clause 
wholly anneœssary, as the contracts could then haVe been terminated 
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hy reason of the complaîtiant's breaciiyjalthough its financial condition 
at the time might hâve been good beyond ail question. The failure to 
assert and maintain a breach of the contracta, and the demand forarbi- 
tra*i6h, giverise to the inference thatthere was no breach oh which the 
défendant deemed it prudent to reiy, and that in denaanding an arbitra- 
tion it had taken the strongest position possible. If, under the con- 
tracts, the right to demand security in advance existed, the refusai to 
give it would hâve warranted the defendabt in ending the contraot in- 
stantly. Nothing élse was needed. Butas the contracts gave no such 
right the complainant's refusai furnished no basis for the demand for an 
arbitration. The évidence is quite clear that, if the complainant had 
made no money, it was certainly no worse off in September, 1887, than 
in June, 1885. It had been engaged during the interval in vigorously 
pushing itsgoods and the proofs show that it was doing a large and in- 
creasing business. There was nothing, therefore, upon which to found 
a request for arbitration even if the demand had been made before the 
right; was forfeited, by the defendant's own breach of the contracts. At 
this time-'— September, 1887— there may havo been something due from 
the coniplainant, but, from the manner in which remittanoes were 
made, it is not easy to say, positively, whether this was so or not. It 
is however quite certain that failure to remit was not one of the accusa- 
tions advanced by the défendant. Even should it appear that some 
aitaount was due at that time, there was nothing in the relations be- 
tween thé parties which gave the défendant the right to terminate the 
contracts, suddenly, and withont a word of warning or complaint in this 
regard: The power to abrogate the contracts was not pitched upon 
this ground. It may be, if money "had been due, that the défendant 
could haVe notified the complainant that it would cease to do business 
unless the amount weïe imihediately paid, and could hâve terminated 
the contracts if it were not paid. But in view of the manner in which 
remittances were tnade and accepted, Something of this kind was neces- 
sary. For nearly twoyears the complainant remitted in round sums 
from time to time as it received money from its customers. The défend- 
ant accepted thèse remittances and at no time intimated that this mode 
of doing business was unsatisfactory. Without any. change in the sit- 
uation, the deiendant refused to fill orders, unless security was given in 
advance, and, upon failure to receive it, repudiated the contracts. 

It seems that the défendant must statid or fall upon its right to take 
this course. It is too late now to justify its acts by asserting that there 
were other faults of the complainant which might bave, been made avail- 
able. If such faults existed they were venial in character and were 
waived or condoned. The complainant's insolvency and refusai to give 
security "were the reasons &nd the oniy reasons whick led the défendant 
to ask for an arbitration." If the défendant founded its right to ter- 
minate thé contracts upon an untenable ground itcannot justify its course 
upon the'theory that ûomplâinant was guilty of other acts which might 
hâve been used as the basis of a complaint, if défendant had thought of 
ihem. in time. It iSSaid that the complainant did not furnish the in- 
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formation demanded by the défendant, but hère, agaîn, the défendant 
never at any time insisted that it had a right to abrogate the contracta 
for this reason. It did insist, and the complainant appears to havecon- 
ceded its right to do so, that it was entitled to ail information relating 
to the sale of its property which the complainant possessed. Several 
orders were delayed until this information was forthcoming. There is 
no évidence that the défendant ever refused to fiU an order on this ground 
alone. The information seems to hâve satisfied the défendant sufficiently 
to induce it to accept the orders. After the letter of September, 1886, 
whieh was agreed to by the complainant, and so settled definitely cer- 
tain matters previously in dispute, it is thought that there was no rooip 
for complaint against the complainant upon this ground. 

The agreement of 1885 being a mère extension of the time in which 
payments were to be made was not void under the statute of fraud? or 
otherwise. Such agreements bave frequehtly been upheld. Canal. Go. 
V. Ray, 101 U. S. 527; Homer v. Insurance Co., 67 N. Y. 478. 

A number of matters now involved in doubt might hâve been màde 
clear if the court had had the benefit of the testimony of the chief actors 
in this controversy, but they hâve not beén called on eitherside. Ûpon 
the record as presented the court is forced to the conclusion that thte 
original contracts were modified in 1885 and, as so modified, bave bèen 
performed by the complainant in ail material matters. 

The opinion was formed at the hearing that the allument of the de- 
fendant's counsel that thèse contracts are of such a character that they 
cannot be specifically enforced, was unanswerable. This opinion is still 
entertained, but it is thought that the bill may be retained for tbe 
purposes of an injunction and an account. Sewing-Machine Co. v. Ewr 
broidery Co.,1 Holmes , 253 . By the terms of the contracts the défendant 
is especially prohibited from selling in the designated territory any of the 
machinery in question. The exclusive right to do this is given to the 
complainant. If, from the nature of the agreement, the court cannot 
give the profits of this business to the complainant, it should, at least, 
restrain the défendant from reaping them, particuJarly where, as in this 
causoj the remedy at law is wholly inadéquate. There should be a decree 
for the complainant for au injunction and an accouuting. 



TiMEEN V. Oum et al. 

(Circuit Covrt, S. D. Ohio, W. D. Jannary 15, 1890.) [ 

REPBBBKOB— FlNDINGS op Mastee. 

A master's report tbat there was an established license fee for the use Qf a pat> 
ented article is sufflcient to sustain a findinji: of damages to the amountof snolifee, 
though the évidence was oral, and no license was introdnced. ■ 

EVIDBirbK^-HBABSAT. : 

Paroi évidence as to the existence of an established license for a patent is xt^t 
bearaaf. 
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. a,, PATONTa roB Invention— iNTRiNOEMBitT—rDAMAaES. 

' ' ' Where, défendants infringe on bdmplainant's rights, It Is immaterial whether 
'''■ they weré aotingln good fàith, or under the supposed protection of lettèïs patent, 
wtiere apjtual damages, only are allowed. ; 

•L SaME— MaNUPACTTJBE.BT CpMPLAINANT'S LiOBNSBES. 

It is no défense tbaii the Infringing aiïicle made under défendants' patent was 
piiànufactured byoomplainalit's lioensflesitiiylipre the latter did pot aooount forthem 
to complalnant, nor çonsider them within thelr license. 
' B. Reé^hnce— IFiNDiNes. ,' 

An exception that the master's report retutued profits made by défendants, though 
, profits were waiye^i Is groundless, where the master makes his finding ou the 
measu^ë ot the license fee alone. 
6. Patsnib iob INvbntion^Inpeingembnt— ApPobtionmbnt op Damages. 

Oa suit for infHngeqient of paten1f9«f diflereat dates, damages need notbeap- 
portioned for inf ringemént of each. 
Ti'SÀjte—MnAstiBE Or Damages. 

The license fee is the pro{>er meastire of damages, and it is immaterial whether 
,l , . or, nqt the patent Is a fpuDdation patent. 

: ,In ^qnity., On exceptions to n^ster's report. 
H''. C. JSîcfes, for conaplainant, 
,, ,,^fo,,//Àkrrajrj foï respondenta., ,; 

) ; Sage, J, This Qas$ (»ine Oin, for l^etwing upon exceptions to the tnas- 
tsr^^içeport. Th© first sexçeption isto the master's finding thàt; the com- 
plainwit ;has been damaged to the $nftQUnt of license ; fées fixed by com- 
plainant, whereas no; egtablished lidensô fées hâve beenproven,:and no 
liqenpo was iintroduced in évidence, and tihat there was nothing but hear- 
8ay;t^<àBîQny introduced ip relation tOî any license. This exception will 
ib^ft^erruled. The master reports, thftt ■".there was ain esteblished license 
tee fit)?! the use of the springsj ag.appeiEtrs by compiainant's testiûiony in 
ithe .«»§(!•" That is. sufificient to sustain the finding. Whether any 
.ilicensejïvasintroduced ift évidence is wholly imipateriaji, and the objec- 
tion that, o^fll testimony to prove the. ^latence of an gstablished license 
iSjhe^Myîisiiot wll founded, Woûstery.Simoiimi, 20 Fed. Rep. 316. 
The second exception will also be overruled. Whether the défendants 
h&d {\4l .log&l notice that they were infringing compiainant's rights, and 
..-contAnyfid to infringeaftersuch notice^ which is the master's finding, is 
f,ïdsp..iifl8iïi.a.terial; becanse the report is for actual. damages .only, and, the 
infringement being estabUsbed, thecpniplaijiant's rigbt;to damages does 
not dépend upon the knowledge or the ignorance of the défendants as to 
the compiainant's rights. He is entitled to compensation upon proof of 
infringement, whether défendants were acting in good faith, or underthe 
supposed protection of letters patent, or not. The master's report gives 
to the complainant compensation only in the.way of damages. 

The third exception is that thè hïàstfei' tiîsrègards the testimony of the 
compiainant's own witness, to the effect tliat nearly allth.e springs com- 
plained of wère made and sold to the défendants by the licensees of com- 
plainant. The proposition of the counsel ifor the défendants is, in effect, 
-ttoa^ "th^-feot' that the defendiauts''b6.d' the springs whioh'théy;sold man- 
'ufacïured" by cbmplainâht's liceÂsëe is à. complète défense to the com- 
piainant's suit for profits or damages. It is not proven or elaimed thàt 
•'ïhé'iîeèriseèatïiàhiiîactured ôï'sbliî âj^rin^é'fôr tlié tfeféridMts' under their 
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license. On the contrar}»-, they were manufactured under the défend- 
ants' patent, the licensees ïiot acoounting fôï Ihem to the complainant, 
nor regarding them as beiug within the terms of their license, but, on 
the contrary, being assured by the defend!4nts thàt thèy weïe not an in- 
fringement of complainant's patents. The complainant might, had he 
so chosen, hâve included the licensees as défendants. The mère state- 
ment of the proposition thât ail that is riecessary for an infringer to do, 
in order to escape liability for his infringement, is to procure the man- 
ufacture of the in fringing article by a licensee of the complainant, is suf- 
ficient for its réfutation. The exception is overruled. 

The fourth exception is in conflict with the facts as found by the mas- 
ter in accordance with the testimony, and is overruled. 

The flfth exception, that "the master has returned profits as made by 
défendants, altîiôugh none bave been proven, and profits were waived by 
complainant,'' is not well taken. The master r^fers. in his report to 
profits DQade by défendants, but the référence is to the total profits oftbe 
business of the défendants during the time of their pàrtnership, without 
allowance fôr certain items of exjiense, to whîch the master states they 
were ëutîtlèd; but his findingof the indebtedness of the defendaiits to 
the coWpMhànt îà exclusively upon the license féê as thé proper meas- 
ure of damages. The fifth exception is therefore overruled. 

The sixth exception and seventh exceptioix are also overruled. There 
is nothing but the statement of counsel to sustain either of thèse excep- 
tions. I do not find anything in the record sustaining the eighth, ninth, 
tenth, or eleventh exceptions. They are also overruled< 

Counsel for the défendants has in his brief restated propositions against 
the validity of the complainant's patents. The patents having been sus- 
tained, those propositions will not be considered. Counsel refers to the 
fact that there are three patents in suit, that they vary in date, ajjd that 
the damages for infringement of each bave not been apportioned. But 
the fact 6f infringement has been established, which is ail that iîi neces- 
sary.. The proposition madë by counsel that there should be an appor- 
tionment is as novel as it is unsound. 

It iis also çrged that license t&ea are not a proper measure pf damages, 
unless the patent sued upon is a foundation patent. This is a rémark- 
able proposition, and altogetheji.without authority. The suprême court, 
in Seymourw. McOormick, 16 How. 480, (one of the earlier cases,) refers' tô 
the license fee as indicating the market value of the patent, and that is 
the principle upon which it is reçognized as a raie ôf damages, jùst as 
the price which people pay in tnarket for wheat is recbgnized as a cor- 
rect measure of its value. Whether the patent be a fdundation patent 
is wholly immaterial. The true question is whether. there is an estab- 
lished licèriâe feè. The îiiastér has properly found tïiis fact în fàvor of , 
the conaplainanf, and bis repoi-t is correct, and will be suétaittéd. Tbe 
decree will be for tbe complainant for the amouut fOUnd by, tbé^astèr. 
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Smith «. Davidso». 

ICircMtt Cowrt, D. Minnesota. December Term, 1889.) 

EvroBNCE— Admissions w Supersbdbd Pleauinos. 

Where an amended answer has been flled as a sabstitute for the original, tbe lat- 
ter, thougb verifled by defendant's attorney, is inadmissible in évidence as an ad- 
mission by défendant of the fàcts therein stated. 

At Law. On motion for new trîal. 
Davis, Kellogg & Severance, for plaintifF. 
Lmk & Bvmn, for défendant. 

NEiisoN, J. I think the court erred în permittîng the original an» 
swpr, SWorn to by one of the attorneys for the défendant, to be offered in 
évidence as an admission by the défendant of the facts therein stated. 
An aimended answer having been filed to take the place of the original, 
it shoiild hâve been excludéd from the jury. The ruling of the court 
having been properly excèpted to, the défendant is entitled to a new 
trial for such error. New triai grantèd. Çosts to abide the event of the 
suit. ■■'■■:"'■■'' ■■■'•'' 



EgGENBEEQEB V. GUAEANTEE MuT. ACOIDENT Ass'N. 
(Olrmiit Court, D. Mirmesota. December, 1889.) 

1, ÀOOIKBNT iNStTBANOB— CONSTBUCTIOir OP POLIOT. 

■ trader à certifloate of accident insurance, providing tbat it "sbaU not eztend to 
1 i)ijui:ies of which tbere is no visible mark on the body of the insured, " nor to death 

resi;lti;ng from various causes, the comçany is liable, in case of accidentai death, 
■ thongh there was no visible mark of the ihjury ,on the body. 
8i SApii^M3oonPA<rioN. 

The occupation of awood-chopper beiug plassed as more hazardous than that of a 

stationary engineer, in which latter olàss deceased was insur^, and he having 
. • beeufatally ifljûrM while' cboppin^ flre-wdod for his own use, the question for the 
'. juryis whether he was injjired while pBrfî)rmlng an aot pecuHarlyembraced in 

thé Occupation of a wood-ohopper, and not in that of a stationary engineer, and,, 
, ' 'not simply whether he was engaged tempàrarîly in an occupation more hazardous 
, than thfktofa^tetlonary. engineer. : ,î . .' 

, At Law, On motion for new trial. 

'_pavii, Kdhg^ d: ^evermoBy fov plaintiS. . 

, JEB^ ^.i/bw, for défendant. 

"ÎÎËLSON^ J. This action was upon a certiÇcate issued to the plaiqtiff s 
htishand by the défendant, payable, in case of death by accident, to her. , 

■' TJjt! contract of insurance wàs agaiiisl.bodily. injuries efiected tbrough. , 
extërnàï, violent, and àcciâental means, and if death should resuit from 
such injuries alone, and within 90 days, agreeing to pay the plaintiff 
83,000. The occupation of the plaintiff was stated in the application 
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as a slationary engineer. ;The insured died in March, 1888, while he 
was chopping and getting some fire-wood for his own use, in the woods 
some six miles below his résidence. The place where he was at work 
was slippery, because of the sleet and hall that had fallen. The testi- 
mony of the companion with him is that he split a pièce of cord-wood 
which he had eut, and while he was splitting the wood, and throwing 
it one side, he was heard by his companion, who stood near him, to fall, 
and was found lying across a log unconscious, and he died within a min- 
ute. There was a verdict for $3,000. 

In the certificate it was provided that the insurance "shall not extend 
to injuries of which there is no visible mark on the body of the insured, 
nor extend to * * * accidentai, * * * death, resulting" from 
various causes. It is claimed that because it did not appear by any évi- 
dence whatever that there was any visible external mark on the body 
of the insured, of the injury which was alleged to bave caused hi? 
death, that the court should bave directed a verdict for the défendant. 
Upon this branch of the case, my construction of the certificate, on the 
trial, was that thé "visible mark upon the body of the insured" was only 
required to exist in cases of bodily injuries which did not resuit in dejath, 
and I am sùstained in this .construction by the following authontie»: 
MaJlory v. Insurance Go., 47 N. Y. 52; Pavl v. Insurance Co., 45 'ELun, 
313; McGlinchy v. CasuaUy Cb., (Me.) 14 Atl. Rep, 13, 'r] 

But it is claimed that the insured was fatally ihjUred while doing an 
act pertaining to an occupation (to-wit, a wood-chopper) clàsséd bythe 
association as more hazardous than the occupation under which this cer- 
tificate is issued, and that the insured could, in no event, récover more 
than the indemnity of the class in which sueh more hazardous occupa- 
tion is classified. In the body of the certificate is the following provis- 
ion: "The insured meniber is required to notify the président dt sëére- 
tary of the association immediately and in writing of any change in the 
occupation under which this certificate and insurance are grântêd, and 
if the insured member be i'atally injured, while doing or perfomling any 
act or thing pertaining to an occupation classed by this a,ssociatibn as 
more hazardous than the occupation under which this certificate is issued, 
the insured member, or his beneficiary, as the case may be, shall bé en- 
titled only to the indemnity of the class in which such more hazardous 
occupation is classified by this association." Thé occupation ôf a wdod- 
chopper is found in class 6, and that of a stationary engitaeer in claès é\ 
rated as less hazardous. While it might be diffiCult, in many Caaes, to 
say what acts or things are properly incident to one occupation which 
are not so to any other, still I think it should hâve been submitted to 
the jury to détermine, from the évidence, whether the act or' thing which 
the insured was doing or performing, at the time of his death ji more prop- 
erly pertained to the business of a wood-chopper, and did not belong to 
his own occupation. The court in its charge to the jury, while it fully 
instructed them to détermine from the évidence whether; under; the cir- 
cumstances, and within the terms of the policy, at the time of death, 
ihe insured was engaged: temporarily m an ocçupatioil more homrdoùs 
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ftfeàriiihatof à^stâtionary éhgïûeér, 1t fiiiled to instriict thera fully, and 
Bubiûit tô theio the distinct question to be determinedy wbether the in- 
ëtiïéd wrtâ fetaUyinjured while performing an aot peculîariy embraced in 
the bceUpation of a wood-chopper, and not in that of a stationary engi- 
neef; '*ïi^ for this rèason I think that a motion fora new trial should be 
grantôdj àûd it is So ordered. Gosts to abide the event. 



' ; BoYD ei aZ. ç. Hansqn. 

,y XCireuU Court, D. Minnesota. February 4, 1890,) 

X PAOTOk* iiri) SROKBBB— trNAtTTHORIZBt) ACTS— EATIPiOATION. 

Wiere gtâin brokers, employed by» dealer to bny and sèll wheat on futnrede- 
Uvery, Write the dealer tbat a cpntraot, wljich he bas forMaypaQ ^ obanged to 
jube delivery, tô.whlcbletter the dealer mâkes no reply, and tué brokers so change 
the oontractf'sending a sttfteméntitij the dealer showing such chùge to bave been 
jnadi^ tbe nepeipt and rétention of the^ statement by the dealer without objection 
' amounts' tô a ratitfpatiou of the brokers' act in makiDg the change. 

•S. SasTe— GÀkBtiiîfa bdïTTRAOTs— GeÀin FoètriiBs.' 

,,;.i: ' :If, tn ^cobtraetsi forthe sale of wheat. tobe delivered In the future, the parties 

bave no Intention ^ make an actual, sale and delivery, but intend to settle at the 

time fixed for diëlivery merely by payliiê: the différence between the contract and 

thé markét pribe^-lihe ôontract is a waf{er, and is illégal, ftnd advanoes made under 

. tt oannpt be repoveired. 

& SAMi|-^RtOEï 01' IBroèek to Recovër .^vanoes. 

V In an aetiob îaKain^t a dealer by brokers ëmployedbybim tobny and sell wheat 
, , for future deliy^i-y, toi recover advtmues made by themon his aocount, wherethe 
contracts on their face are for àctual sale and delivery, the burden is on défendant, 
: if he attaokS'theSr lôgauty on the groutd that there was no intention of actual de- 
livery. ,; ■,.,';.:;/■ :■ 

4 Same. ', ' ". ' 

' If such brokers, acting for the dealer, enter Into tiona fSe contracts for actual 

f sale Euid;deliverT, and afterwards, *t his request, instead'of delivery, settle the 

losse$, and p?^J•, the différence between the contract and the market price, they are 

entitledtorécôverfrom the dealer the amounts so paid,tbough the dealer himself 

: maybaveibad no intention to deliverthe wheat 

8.. SaHE. :■,:■ ..,;.',,!;;,•; 

The coAtritcts themselves are not condùslve évidence of the intention of the par- 
, ' ties, but tfaèil" intention may be gathèredfràm àll the circumstances attending the 
making of ths cpntmots, and the conduot Df the parties with t«|erence to them. 

.jfA*-^'^^-'A.çtiopby James E.Boyd and Samue Boyd against Théo- 
dore Han8on,tOireco ver advaiwies and commissionsïi ' 
,', { J^iîpA Wfi^cf'rf.ti pi M.Kirtm, and; Q'Srien & O'Brien, for plaintiffs. 
^Wm, S. MoQr«^,ÎGif ileîen^&ati i , 

li NBiiSow,3Jiy {chmgmg iùry,") , This is an action in which the plaîntîffs 
Bçekfto recQver for allèged advàtiées on account of the defendaiit, hiadè 
etbiarequest,' and also for agreèdi xïommissions for services rendered on 
%fe.àccount. ' ^kihtifisjduring the yêars 1888 and 1889i!When this al- 
leged indèbtedne^â aocrued,iv©re brokers and commission merchants,! 
doing businesà inthe city of Chicago, and connected with the ChàmbèrL 
of Commerce of tiiàt dty, wher© th>y boyght and sold for persons who> 
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èmployed them. Thiey had a branch office in the city of Mînneapolis, 
and a manager in charge. The défendant is a merchant and wheat- 
dealer residing at Benson, in this state; and the all^ed advances, it is 
claimed., wereraade on his orders, for the sale and pnrchase of wheat in 
Chicago, for future delivery, from the Minneapolis office. The time 
during which thèse transactions occurred commenced in August, 1888, 
and were concluded, and the whole transaction finally closed up, in June, 
1889. The plaintiffs claim that the défendant applied to the Minne- 
apolis office, to employ them to sell and purchase wheat forfi^ture de- 
livery; thàt he inquired of the manager the commission to be charged, 
and was informed of the rate, and also told by the manager in charge 
that it was a good time to make some "scalps;" but what that term 
means hàs not been developed by the testimony. It is claimed on the 
part of the plaintiffs that he was informed of the rate of commission for 
their services; that the contracts made for him would be subject to the 
rules, usages, and régulations of the Chamber of Commerce of the city 
of ChicagOj and that in ail cases actual wheat must be purchased and 
sold, aad the îmargins kept up, to protect them against loss. The de- 

. fendant trarisacted business through the plaintiffs from August, 1888, 
until June, 1889, according to the plaintiffs' évidence, when ail theicon- 
tracts were closed. The défendant testifies that nù particular agreement 

i as to how the business was to be conducted was made at the time of; his 
interview with the mianager in Minneapolis, in Angust; but he admits 
that the plaintiffs made advances for him previously, and up to Febru- 
ary 6, 1889j and testifies that the only tratisactions of his open andnn- 
settled àt that time were a eontract of 40,000 busb^ls of wheat ior May 
delivery, and ône of 26 ,000 bushèla for July delivery. The first of thèse, 
défendant daims, was transfetred, withouthis order, from May to Jupe 
wheat; and, before prdceeding to speak about the chief controversy in 
the case, I mil call your attention to this transaction. The testimony 
of thè defehdant is thàt he never gave any orders for, or consented ,to, 
such transfer, and that the plaintiffs, if they somade it, assumed the 
buîrden of the transaction. ; Thè évidence of the plaintiffs witb T^ard to 
the aiithority to make the transferon defendant'3,account is circunastap- 

rtial. But evidenceia introduced :tending to show a ratification by the 
defendaotof what had been done, not oply by direct admission iof the 
wholé indebtedness, a part of which is made up of Ipsses on th^ cfintr^ct 

' of transfer from May to June, but also: by évidence; that th^; défendant 
wâs iiiformeid of the fact of the transfer, and that ^ :report and stî^itement 
were made tohim on the 29th dayof April, whgn the change was^ftdp, 
and thatnd objection was taïade to the correctness of the statein,§pt pf #P- 
oount so niade and reiïdered. . >. ; .< :, , 

Now,;if you ifind from the évidence that the plaintiff3,about April 29, 
1889, informed the défendant by letter that the 40,000 busbeJs.pf May 
wheat in fq.iiestion could be atthâttime chapged to June wh^at, and that 
the défendant made no answer theaîeto; a^d if you tfurtherbeljjgye; from 

(the évidence l3lat Said May whéat was changed over into JuBe^^for 4ûd 

;^on,aecount»ofi the défendant, and; that the, pMntjffs ïçnderedftn a^joiint, 
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a report, and statement to défendant that said change had been made, 
and the défendant receivedsuch réport and statement, and retained it, 
and made no objection to said change of said May wheat to June, — then 
such facts amounted to and were a ratification on the part of the défend- 
ant of the acts of the plaintiffs in making such change. 

The chief controversy in this case is about the character of the trans- 
actions between the plaintifïs and the défendant, which is the basis of 
this suit. lï is urged by the défendant that ail thèse transactions were 
wagers, afid^ that no wheat was ever in any instance intended to be re- 
ceived or deliveredby him; that the plaintiffs so understood it, and that 
the évidence and the reports of sales and statements made to him show 
that fact; and that thèse transactions were in violation of the statutes of 
the State of ïlliiiois, which Were read to you by counsel for the defend- 

^ant. The plaîntiffs' theory ia, and évidence has béen introduced tend- 
irig to sustainit, that they were employed by défendant, through the 

'Minneapolis office, as brokers and commission merchants, to purchase 
or sell whèàtibr future delivery on his account, and that such sales and 
purch&seswefré to be made on the Chicago Board of Trade, with the 
membérs tîhèreôf; that such contracts were to be govemed by the rules 
and usages oÏBuch Chamber of Commerce; and that in every instance 
actual delitéry bf wheat was intended by the parties to the contracts 
made for tiie defendant's account; > and that thèse contracts were closed 
and settled up by the plaintiffs in accordance with thèse terms, and at 
the defendant'fl request, and advances were made, and their own money 
paid out, for bis benefit. The purchase and sale of wheat to be deliv- 
ered at a fVtture time, the day of the months for the delivery being op- 
tional, is a fair contraot, if the intention of the contracting parties is to 
deliver the wheat, although the wheat is not in the possession of the 
seller at the time of the contract of sale, but if the contract does not con- 
templaté a delivery of wheat, but botb parties thereto intend a settle- 
ment of the contract at the market price, then the transaction is illégal, 
within the laW of the state of Illinois. Such a contract is gambling, 
contrary to public policy, and demoralizing to legitimate trade. AU op- 
tional contracts, however, are not illégal under this statute, which was 
rèad to you. If the option is to sell or purchase at a future time, then 
it is illégal, and a wager ; but if the option consists merely of a delivery 
within a specified time, the contract is valid. And what was done by 
ptitting up margins amounts to nothing, unless the contract itself is 

' îllègaT. i?he validity of an option contract dépends upon the mùtual in- 
•tefltion of the parties thereto; àîid if a sale or purchase of actual wheat 

•'fèrifutu¥e delivery is intended; it is valid. If the contract is lawful, the 
putting up of margins to cover losses which might accrue from fluctu- 

- 'aïiôiïsi in priées in final settlement of the transaction, according to the 
«îles attd usiEigés of the Board of Trade of the city of Chicago , is entirely 

-Jjtbper and legitimate. Theôe rules bave been read to you by counsel 
foi" plaintiffsj and there is nothing in those rules, on their face, that in- 
dicâtes that they are in violation of the laws of Illinois, or contrary to 
public policy. At the same time, it is weU known that, no matter 
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what may be the raies, and what may be the law, parties to contracta, 
or to other transactions, if they are so disposed, may be able to violate 
theœi, and, contrary to the spirit of the law, enter into a contract which 
may be in form valid, but within the statute. Courts, however, must 
recognize, from necessity, the methods of carrying on business at the 
présent day, and apply well-settled principles of the common law to en- 
force contracts, unless they are forbidden by statute, or violate some 
rule of public policy. The daily mercantile business of the country — 
and by that I mean the sale and purchase of personal property — could 
not be successfully carried on, if nierchants and dealers were unable to 
sell something which they did not hâve, but which they intended to get 
in the market, and buy, before the day of delivery. A trader has a 
right to sell, to deliver at some future time, that which he then has not, 
but which he expects to go into the market and buy; and the parties 
may agrée mutually that there need not be a présent delivery, but that 
such delivery may take place at some other time. Such future delivery 
eontracts, however, must be in good faith. There must be an intention 
to make an actual sale and delivery of the article dealt in. If they are 
merely fictitious, — if the parties hâve no intention to make an actual sale 
and delivery ,^but the inteut is to settle the contract at its expiration 
merely by paying the difîerence between the contract and the market 
price, then it iô a mère wager upon expected fluctuations in priées, and 
is illégal.^ 

The issues hère presented render it necessary for you to détermine 
what was this contract. What was the character of this transaction en- 
tered into between the parties? If you should détermine from the évi- 
dence that there was to be no delivery under the contracts which bave 
been testified to, and that the memoranda offered in évidence in the 
shape of thèse "trading cards, " as they hâve been called, and the con- 
tracts for sale and purchase of wheat, were fictitious, and merely color- 
able, and made and executed as a cover for spéculation in margins; that, 
in case the price of wheat fell or rose in the market, merely the dif- 
férence was to be paid; and that that was the intention of both parties, 
— then the contracts are in their nature wagers, and illégal. In that 
caae the contract required no ofier to perform, nor was an ability to per- 
form contemplated, in order to entitle the party claiming the breach of 
the contract to the différence. The theory of the défendant is that thèse 
transactions between the plaintiffs and himself were wagers. He insists 
that the arrangement which was made, as far as bis intention was con- 
cemed, with the plaintiffs, was merely betting upon the future price of 
wheat; and he claims that the testimony ofthe contracts themselves, and 
the reports which were rendered him, and the correspondence, show 
that such was the intention ofthe plaintiffs, and that both parties knew 
and understood that thèse transactions were mère wagei-s, and that no 
wheat was to be delivered or received. The theory of the plaintiflt's isthat 
hey were brokers and agents appointed by the défendant to transact 
business, in good faith, for the purchase and sale of wheat for future de- 
livery) and that they did so; and that ail thèse little memoranda of the 
v.4lF.no.4 — 12 
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tfansaotionà at* varions timès, lipon the GhàmberoT Commerce, between 
thèse plaÎDitiffs a!nd other parties/ members oî that chamber, as evidenced 
by thèse papers offered in évidence, attàched tothe dépositions, were 
contracts for the actual delivery of'wheat, and were sales and purchases 
of wheat for future delivery. 

If you believe that the plaintiSs were employed by the défendant as 
brokers, to bay and sell wheat, ;and the contracts and memoranda which 
bave been offered in évidence were, upon their face, contracts for the sale 
and purchase of wheat for future delivery, and the plaintiflfs conducted 
this business for defendaut's account, and at bis request advanced money 
on said contracts, which is the indebtedness sued: for, then the burden 
of proof is upon the défendant td show, by a prépondérance of évidence, 
toyouf satisfaction, that thèse contracts werewagers. : But if you believe 
the tbeory of the défense, which is that it Was a gambling opération, and 
that ail this 3i)ttDney, which is claimëd to hâve been advanced for a legit- 
imate purpose, was advanced for a spéculation iu margins, and a gam- 
bling transaction, which was knowii to both parties, then, of course, the 
courts will not aid the plaintiffs;in^he recovery of advanoes for money 
which theyknew was furnishedioï gambling transactions; and in that 
case your verdict should be for th© défendant. That is, if you should 
détermine the arraûgeraent or uaderstanding between tlie parties to the 
J contracts was a gambling transaçtionij as, I bave stated to you, and the 
money was advanced by plaintiffs to enable the défendant to engagis in 
-euch illégal. transactions, and thet iplakitiffs and défendant had in view a 
mera wagering contract upon the priceofwhéat; and the advances which 
• the plaintiffs. made were paid out on Contracts which, between the plain- 
tiffs and those with whonithey tiealt,. were mère bets, upon the market 
prioe.of wheat in the future, ino delivery havjng been, made or contem- 
-î)lated,h— then the plaintiffs cânnot reedver, and .your verdict should be 
■ for thé défendant. In such :a case, plaintiffs knowingly furnished the 
meâns for an illégal transaction^ and one prohibited by the statutes of 
Illinois, and the advances they made wère in settlement of losses made 
.undeniUegal contracts; and they. cannot recover for: such advances. 
. :0n the. other hand, if you belieHeithàt the évidence shows that the 
plaintiffs, acting as the dëfendant's brokers in the sale and purchase of 
'wheat, entered into bonafide oontraicts foï the actual ^ale and delivery of 
;:wheat, with tbird parties^ at bis réquest, and subséquentlysettled lossés, 
and paid the amounts due under the oQiitractSj than they are entitled to a 
-.verdict, aud to lecover the samei, for, this -money, paid i out at bis riequest. 
■.'1 So, if you find from thé évidence that the plaintiffs were brpkers or 
,f commission merchants in the^cityof Chicago, and members of the Ghftm- 
.berof Commerceria,tha;t dly, and [that 4t varions times.frpmAugust, 
ïl888, up toijune, 1S8&, they received orders from the. défendant to 
<buy or sell wheat;, and jifurUier, if you find from the évidence that the 
'plaiiitiffs; àctingdn:good faïth, andi in the belief thât the défendant was 
isendiiigsaid ofcdeïs in good failJiyjmade actual purchases ând sales for 
,said;defendanty at his request, as ordered, and in such transactions laid 
loutanà expMuded money foi; the -defiendant, for the puipoae of such açî- 
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Tial ddivery,^then the plaintiffs are çntitied to recoverihe amoutit thus 
paid, laid out, and expended for the défendant, and their commission. 

If you find that the ;plaintifFs were commission merchants of said 
city of Chicago, and merabers pf the Board of Trade in that city, and 
they acted as the brokers of the défendant, and at defendant's request, 
apd frora time to time, during the period in evidenee hère, made, in 
good faith, the contracts réad in évidence, on the orders of the défend- 
ant, and that said contracts intended the actual delivery of wheat therein 
mentionèd, and, in settlèment of the said contracts, plaintiffs paid, laid 
out, and expended mpney for défendant, they can recoyer in this action. 
And if you believe from the çvidence that thèse plaintiffs, acting as the 
agents of the défendant, entered into thèse contracts evidenced by thèse 
memoranda, and they were contracts for the purchase and sale of wheat, 
then such contracts caiinot bé rendered illégal by thé ïnere intention of 
the défendant alone îlot to delivér or receivè the prpperty. To make 
such contract, read in évidence, yoid as a wagering br gambling contract, 
each party to the contract niust hâve designed and intended, at the time 
the contract was entered into, notto buyand receive the property, but to 
sèttlé the inere differetices bétween the contract price and the market 
price. . And if you should find that the défendant intended to gamble in 
wheati àhd at no time to deliver or receive the property, and pay for it, 
and îf you also find that the plaintiffs were ignorant 6f such intention 
on the part of the défendant, and they received thés^ orders of the de- 
feûdant to buy and sell in good faith, and in doing s6 incurred obliga- 
tions for said défendant by said contracts, and the contracts intended the 
a.Ctual delivery of wheat, and plaintiffs paid money upon thèse contracts, 
to adjust them for défendant, thén they are entitled to recover a verdict 
in this action. 

On the other hand, I would say to you that thèse memoranda which 
hâve been Pffered in évidence, and the entries on the plaintiffs' books of 
tliese contracts, are not coilclusive évidence of their character. You are 
to détermine what thèse contracts were. You are to détermine thàt from 
thè évidence in the case. You can look into the transactions themselves, 
as disclosed by the évidence, and détermine, from the facts and circum- 
stalices attending their making, and the condnct of the parties thereto 
with féfefence to them, whether they are illégal, wîthin the rule laid 
down, or whèther they are 6ona Jîde contracts for the purchase and sale 
bf Whéat to be delivered at à future time. I might say to you hère that, 
if you find from the évidence that any of thèse contracts had been offset 
tiiider the rUles and régulations as prescribed by the Board of Trade of 
ÇîhicagP,— offsets between persons and dealers conneeted "with that board, 
through Whom thèse plaintiffs operàted, — that is not évidence of thèir 
illegality. The mode of settlèment of bona jîcfé contracts foif the sale of 
actual wheat does not affect the validity of the contract, if the original 
intention was to purchase, receive, take, and deliver the actual wheat, 
at the time specified when the contracts were made. 

I hâve been presented with a great many requests on the part of the 
plaintiffs, and one on the part of the défendant. (Cpunsel for plaintiffs 



180 FEDERAL EEPOKTEB, vol. 41. 

State that their requests hâve been given in substance by the court, and 
that they désire to withdraw the same.) 

I hâve virtually given the request preSented by the défendant, but I 
wili give it in his language, accompanied by some statement which I 
will make with référence to it: 

"If you should believe that it was the intention of both parties to tliis con- 
tract that no actual wheat was sold or delivered, or intended to be delivered 
at a future tiraej and if .you should flnd from the évidence that it was not the 
intention of either p^rty that a contract should be made by plaintiffa to buy 
and hold wheat for délivery to the défendant, but that it was the real inten- 
tion and the imderstanding of the parties that a contract should be made 
which should be Closed at a future date, not by the délivery of the wheat, and 
the payment of the purchase price, but by the paymènt of money to one party 
or the other, the parties to receive the samè, and the amount to be paid, to bé 
determined upon a bàsi^of the différence between the agreed purchase price 
at the time the purchases were made ^nd the actual mark^t value of the 
wheat on the day when thei contracta were closed, — then the jury are instructed 
that such contracts are illégal in law, and void, and you will flnd for the de^ 
fendant." 

I hâve virtually charged that, but I hâve put it in the form stated by 
the défendant. 

On the question of amount, there is some $17,000 odd cla,imed to be 
due the plaintiffs, and some $600 for commission. The pleadings in the 
case show the amoùntclaimed to be due. If the contracte are not wager- 
ing contracte, as far a^ the amount that is actually due is concerned, it 
would dépend upon'whetber you détermine tliat there was a ratification 
of an act which was dqne by the plaintiffs, cJaimedto hâve been donc 
iwithout any order frorgî the défendant. I iiave stated to you the law 
which will govern you in regard to the settlémènt of that question. The 
défendant, giving his own testimony, teçtifies as to no order having been 
sent by him. The plaintiffs hâve introduced facts and circumstances 
tending to show that that order was given, and in addition to that, they 
bave introduced the testimony of witnesSes as to an admission on thé 
part of the défendant that the account was correct, and also that the ac- 
côunt rendered was put in his hands in the neighborhqod bf the 29th of 
April, or thereabouts, and a letter was written in which he was informed 
of the change; that no reply was made by him that an account was ren- 
dered of the transaction; that he retaihed the account, ahd had corrès- 
pondence with the plaintifls afterwards in regard to some other matters, 
without mentioning or raising any objection to it; and that he gave n6 
reply to the information pontained in that letter. If you flnd from thé 
évidence ail th^e facts, you are to say whether it did or did not amount 
ia & ratification. If the facts are true, theo there is a ratification. I 
thiiîk you understand it. 
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LusBY V. Atchison, t. & S. F. Ry. Co. 

(Circuit Cmirt, D. Colorado. January 31, 1890.) 

1. Cakriebs— Injuries to Passbnobks — ^Phovinob of Jubt. 

In an action agalnst a railroad company, where plaintift testifles that, as the 
freight train on whlch he wâs a passenger neared a station, he arose to go and look 
ont, when a sudden jerking threw Hiin down, and that he lay In pain during the 
switching at the station, and suffered greatlyfrom tte jerking incident thereto, 
verdict in his favor will not be set aside.oa account of the strength of defendant's 
évidence that the injury ooourrèd as they were preparing to leave and not as they 
approached the station, as the weight of the évidence and credibility of the Wit- 
nesses are for the jury. 

3. SaME — CONTBIBUTOBT NeGUGBNOB. 

A passenger in the caboose of a f reight train, in getting np and starting to go and 
look out on the sounding of a wMstle indicating approach to a station, is not guilty 
of contributory négligence, in the absence of proof that the jerking by which he. 
wàs thrown down was so usual that he should nave anticipated it. 

At Lawl On motion for new trial. 

Petèrson & Thomas, for plaintifF. 

C: E. Oad and Wells, McNeal & Taylor, for défendant. 

Before Philips and Hallett, JJ. 

Philips, J. This is an action for personal injuries sustained by tte 
plaintiff while a passenger on one of defendant's freight trains running 
from PueMo, Colo. , to the town of Coolidge, in the state of Kansas. The 
case was tried by a jury, before Halléo?!, J. Verdict for plaintiff. The 
case ndw stands on motion for new trial; and, by request of Judge Hal- 
lett, I sat with him on the hearîng of this motion. Not having time 
a:nd opportunity, while holding court at Denver, to confer with him re- 
specting the motion, at his request I submit for his considération the 
views entertained by me respecting the merits of the motion. 

The fâcts of the case, àbout which there is little controversy, are, 
briefly, as foUows : The plaintiff, àged about 60 years, had some time 
prio^r to the accident been in defendant's employ at its train yards at 
Pueblo as a machinist, and had theréby becorae acquainted with the 
conductor and trainmen in charge of the freight train in question. He 
was not, however, so in the employ of the défendant at the time of the 
injury. On the 12th day of July, 1885, it being Sunday, hé applied to 
the conductor in charge of a freight train on defendant's road to be car- 
ried as a "dead-head " from Pueblo to Coolidge, and was admitted by the 
conductor as a passenger on this train. The évidence showed that de- 
fendant was in the habit of carryingpâssengers in the caboose usûally 
attached to such freight trains. This freight train was composèd of about 
46 freight-cars, with air-braké appliances connected with only a small 
portion of the froint cars. On the other cars there were the customary 
hand-brakes, and there' were brakemeii for their opération. ' There was- 
one other passenger in the Caboose with the plaintiff. The plaintiff 's tes- 
timony, in substance, was that, as this train appWached therailroad sta- 
tion called Blackwell, the cars whistled the usua! signal for approabhing a 
Tailroad ^tioûj wbereopon the plaintiff léft his seat, and startôd to the 



rear door ot the caboose, for the purpose of looking out to see the station 
or town which they were approaçhing. Justas he hadi'gotten upon his 
feet, and starled towards' the door, the car made a sudden and violent 
stop, which threw him backward, in the direction the car was going, 
■with such violence as to carry him several feet, and falling in the door 
of the partition separating thè front and; rear parts of the caboose. The 
fall was so violent as to dislocate his hijg, ànd causé gréât, if not perma- 
nent, injury, ;', The évidence on the part of the défendant fended to show 
that this accident occurred afte¥ the trairihàd gone intp the station and 
stopped, ianà done some switchirig, taking on anotber freight-car, and 
occurred just as the train started out of the station, and that the sudden 
jerking resulted from the faqt that the brakes were fasténed upon the 
tender; that is, the air in some way, from exclusion by pressure in the 
cylihder, ha^ fasténed the bjrakesupop the wheels, and; the engineer 
stopped for the purpose of taking them ofif. The engineer testified that 
it was necessary to stop suddenly forthat purpose. , On this latter branch 
of the case, the court in its charge to the jury instructéû that if the 
injury occurred at this point,; and under such circumstanceSj— that is, 
if it was necessary, in the judgment of the.engineer, thus to suddenly stop 
and unfasten the brakes from the wheels, — the plaintiff could not recover. 

Counsel for défendant, on the hearingof the motion for new trial, insist 
upon two prqppaitions as the basis of itSi application for rehearing: Mrst, 
ih^t the weightjOf évidence is 80 overwhelmingly in favor of the propo- 
sition tha.t the injury occurred, not as they approached the station as 
çlaiiped by the plaintiff, but just as they were preparing to leave the star, 
tioa, and in the manner tesstified to on behalfof défendant, that the court 
pught not to périmait the verdict to st^p/J; and, second, that the plaintiff's 
own évidence shows that he was guilty of such contributory négligence 
on his part that he ought nptto recoverj 

Upon a careful reading of ail the teatimony, as taken at the trial by 
the stenographer, I cannoise© that thOiCOiift would hâve been justified 
in taking the case from the jury on the flrat proposition. Certainly , when 
the plaintiff rested, there was not such évidence of this fact as would hâve 
justified its withdrawal from the jury. The gênerai ruleof practice is 
that tbe court may take the case from the jury at the conclusion of the 
plaintiff's évidence, wheQy in its opinion, admitting the évidence to be 
true, no cause of action is shpwn; but,:wl}çn the faiJureof the plaintiff's 
case is made tq, dépend upoq tha defendant's évidence, its credibility, 
Wejght, and probative fprce,are questions for the jury. Woods' Assigriee 
y. Insurance Co.^ 50 M.o> 115, 116; H&crifminv. Iîa,iko(iy Oo.^.2^ Mo. App. 
443. Where, boïyever, th? défendantes évidence is so ovefwhelming and 
indisputable in its nature aijd charaotei ^as to le&ve no ground for variant 
conc^lusions in the minds of reasonableijnen, the court, may direct the 
jjiry tp find acçordingly* So loçg, hpw^ver, as the rightof trial by jury 
e.siists, snitpr^ aje.entitled tP, takes the opinion of the jury on disputed 
facts; for they'are thegolp judges of the weigbt;of évidence, and the cred-; 
ibility of witn^sses. The court respondgto the law, and the jury to thé 
facts. The piaiii^tiff is a çoippeteçt wituess: under the law. Hia crodî- 
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bility, and thê weight to be attached to his testimony, are essentially 
questions for the jury . It may be concedèd thât the évidence on the part 
of the défendant quite clearly shows that the injury in question occurred 
after the train had gone into the station of Blackwell; but the plaintiff's 
évidence just as clearly shows that it occurred before the station waa 
reached, and was the resuit of the manner of slowing up the train on its 
approach thereto. And there are some facts and circumstances testified 
to by the plaintifif, which, if they existed, very strongly corroborate his 
statement as to the time and place of the accident. He testifies, inter 
alia, that just after he fell he was picked up by the other passenger, and 
laid uppiiithe seat or bench in the car, and that he lay there some 20 
noinutes, unlil they made the second start. He also testified that, while 
he was 80 lying prostrate and helpless upon this bench, the cars were 
doing some switching or making some movements in the swilch-yards, 
and he made thèse significant statem en ts : 

"I waft lying on the bench, suffering with intense pain. When they hooked 
on to sjtart pfE I remarked to the man that picked me up: ' My God, they will 
kill me yet.' ; They were then eithçr starting off, or dojng something. * * * 
I know they were jerking things around pretty lively. I could not tell what 
they wére doirig. 1 was lying thére in such intense pain I could not get np. 
I know èVery jerk they gave me there. I was affaid they would jerk the life 
outof me." 

Tliis woùld show that when the movements and violent jerking oc- 
curred about the switch yards j and when the train started off, the plain- 
tiff had reoëivèd his injui^, and was prostrated. The jury, who looked 
upoû àhd heârd the witnëss, should be allowed to say whethér they be- 
lieved'Kim or not. And this is the whole matter of this issue. 

Thé'only remaining question to be considered is as to whether the 
plaintiff's évidence shows siich contributory négligence on his part as to 
make it the duty of the court totaké the eàse from the jury. I know 
rro souhder or safer rule respecting this fflùch-niobtèd question of con- 
tributory négligence than that announced by courts of the highest char- 
acter, as foHows: 

"There iâ no doubt that négligence is in many easéa à question of law to be 
determined frdm the facts agreed or found by the jury. But where the facts 
in évidence mây, in the judgment of sensible men, lead to very différent con- 
clusions, as to whether theyeslablish want ofcare or contributory négligence, 
the jury istbe tribunal selected to détermine the question." Norton v. JW- 
ner. 66 Uo..d5i\ BailroadCo. y.'Stout, 17 Wall. 657. 

The observations of that eminent jurist, Chief Justice Coolby, in Rail- 
wcùy Go: v. Vrni Stdnburg, 17 Mich. 120, are entitled to respect: 

" Wheii the judge décides tUafc a want cl due caré is not shown, he necessa- 
il^ijy fixes in his own mind the standard of ordiilary prudence, and, measuring 
the plaiptiff'^ cpnduct by thait, turns him out pf court upon his opinion of 
what à reaMpably prudent man ought to have,dpr)e under the circumstances. 
Hëthusthàkèshisownopimoiiof what would generallybéregarded as prudence 
a deflnite rule of law. ItisqUitepossiblethatifthesamequestionof prudence 
werè Bubtoittedto a jury eollected from the différent occupations of Society, 
and perhapssbetter compétent to judge of the (co*nampn= Opinion, he might fiiid 
tb^i%4)fffî^g;from Jlim.as totbeordinary standard ofpropercare. ■ The next 
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Juâge tryinga similar case may also be of a différent opinion, and, because 
the case is notclear, hold that to be a question of fact which the first bas ruled 
to be a question of law. * * * While there is any uDcertainty, it re- 
inains a matterof fact for the considération of the jury. * * * The diffl- 
culty in thesé .cases of négligent injuries is that it very seldom happens that 
injuries are rtpeated under the same circumstances, and therefore no common 
standard ofcondiictby prudent menbecomes flxed or linown. * * * Nég- 
ligence cannot be conclusively estabUshed by a state of facts upon which fair- 
minded menmay well differ." : : 

It is insisted that because the plaintiff was upon a freight train that 
be must take notice of the mannei* of running and managing such trains; 

«and that he must hâve known from observation that suôh trains, on ap- 
proaching stations, were liable tosudden jerks in the effort to stop them, 

. which rendered it unsafe for one to get upon bis feet on approaching a 
station; and that no one so getting upon his feet, from any cause short 
of absolute necessity, could reôover for being knocked from his feet by 
the halting of the train, no matterhow great the violence of the hait, 
and no matter how unnecessary its suddenness. Négligence is always a 
relative questioii; It is a question of brdinary care. It is the caution 
and vigilance which reasonable rnen exercise undér like circumstances. 

: Cayzer v. T(fyloT, 10 Gray, MO\Fordv.RaUvxiy Oo., 110 Mass. 266; 
JFlynnv. BaÛway Go., 78 Mo. 202. Or, as it is aptly expressed in Eail- 
rfiad Co. v. Terry, 8 Ohio St. 681, it is "that degree of care which per- 
sons of ordinary care and prudence are accustomed to use and employ, 
under the same or similar circurnstances, in order to conduct the enter- 
prise in which they are engaged ta a safe and successful termination." It 
seems to me as rather extrême doctrine to say that a passenger on. a ca- 
boose attached to a freigl^t train op its approach to a station, actuated 
jby the natura^l çuriosity to look out to observe the town and surround- 

; ings, in the absence of any Windows permitting an outlook, would be 
heedless of his own pergonal safety simply because he got upon his feet 
uiider such circumstances; unless, it can be maintained that the habit 
of such cars on approaching stations was to stop so suddenly and vio- 

, lently as to raake it perUous for a passenger to be upon his feet at ail at 

' Buçh a time, and that this fact was known to the plaintiff. Although 
ibis was a freight, train, so long as the défendant admitted passengers 
upon it there was a mutual obligation împosed upon carrier and passen- 
ger. While a passenger entering upon such a vehicle of conveyance was 
subject to the inconveniencè and périls ordinarily incident to the usual 

- manner of handling such trains, yet he had a right to présume that the 
agents and servants in charge of this train would; also perfonn theirduty 

. towards hiiji and the public. "And it is not to be denounced as négli- 
gence for him to assume that he is not exposed to a danger which can 
' only corne to him through the distegard of duty and law on the part of 

- another. This is just and reasônâbib." Kellogg v. Railway Co., 26 Wis. 
''223; Moherlyy. Railway Co., li'Mo. App. 542. 

The plaintiff had a right, in his ,niovements in and about that train 
to assume that the conduetor and engineer and brakemen, knowing that 
they hud on board passengers liable to injury from the manner of run- 
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ning and stopping such a train, would hâve their appréhension quick- 
ened, their vigilance and caution increased, in proportion to the risk to 
the lives and limbs of its passengers. So that the plaintiff, as he claims, 
not reasonably anticipating on the sound of the whistle that the train in i 
motion would make a violent lurch or movement backward, started to 
look out; and, while the law would exact of him an increased degrçe of 
care on thus getting to his feet, it seems to me that it is not maintain- 
able, on the now recognized limitation and application of the doctrine 
of contributory négligence, that itwas perse négligent for him to get upon 
his feet; and this, for two reasons: Because the évidence fails to show 
that such sndden and violent stopping, as occurred in going into the sta- 
tion, was so usual that a passenger, with no more knowledge than the 
plaintiff bad, should be held to reasonably anticipate the shock; and be- 
cause plaintiff, in rising from his seat, had a right to rely upon the pre- 
sumption that the engineer would do his duty by stopping his train so 
as not to produce unusual hazard, either by beginning the effort to slow 
up further back, or else callîng to his aid the hand-brakes, which the 
évidence tends to show was not donc in this case. The évidence of the 
conductor, Smith, tendèd to show that while he had in his expérience 
witriessèd as sudden and violent hait as claimed by the plaintiff, yet it 
was unusual, and could bave been largely prevented, or rendered unnec- 
essary, by graduallj'^ letting on the air, and calling to his assistance the 
hand-brakes. As before suggested, when the défendant adraittéd to 
passage on this caboose the plaintiff, it took upon itself the obligation 
which the law imposes upon a carrier of passengers, which is the exer- 
cise of "the utmost care and diligence of very cautious persons; and, of 
course, they are responsible for any, even the slightest, neglect." Story, 
Bailm. § 601. "For the law will, in tenderness to human life and hu- 
man.limbs, hold the proprietors liable for the slightest négligence, and 
■will cpmpel them to repel, by satisfactory proofs, every imputation 
thërebf." Id. § 601a; McKinney v. Neil, 1 McLean, 540; Stokes v. Scdtm- 
staU, 13 Pet. 181. In other words, it was bound to the exercise of a 
higher degree of care and caution, in running and stopping its train, to- 
wards a passenger on a freight train than if the cargo consisted of inan- 
imate matter or live-stock. So that on approaching a station, knowing, 
as the engineer did, the composition of his train of 46 cars, with the air- 
brake working upon a few only of the forward cars, and the others dé- 
pendent more or less upon the application of the hand-brakes, and the 
liabilîty of sUch a train in slacking up to shock and disturb the rear- 
most car in which there were passengers, (although it may be concéded 
that more or less violence in halting was necessarily incident to the man- 
agement of such a train,) the engineer was under obligation to use every 
précaution and means at his command to prevent the unnecessary ex- 
posure of the passengers to injury. 

Looking at the facts and circumstances attending this injury, it seema 
io me that it was peculiarly a question of fact for the court to submit to 
the jury, as it did in its charge, as to whether or not the plaintiff him- 
fielf in his conduct was heedless or négligent of the law of self-preserva- 
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tiob,' apd uhnecessarily exposed hiMself to ia known or apparent danger, 
or whether or not the enginèer andjOtfaer servants of the défendant exer- 
cised the ùtmost vigilance and oare to prevent the unnecessary exposure 
of its passenger to injury. As said in BaUroad Co. v. Hazzard, 26 111. 
373-387: ^ 

"The care requli'ed is not that dare withont the exercise of which accidents 
may happen;,aB,forexaniple,after a passenger is received on board he would 
be saf er-^lesB hable to accident— if loqked np in the car, or chained to one 
of the seatB or other flxture so as tp (Jepriye him of locomotion, moving from 
car to car. This would be the Véry utmost degree of care and caution; but 
that is not required, so that the épithet • utmost' must be taken with some 
qualification. • « * In Soj^ce v. ilwderSon, 2 Pet. 150, ♦ • * Chief 
Justice Maeshali. held that the responsibility of the carrier (in thei instance 
of a loss ofnegroes in transport by, the upsetting of the boat's yawl) should 
be measured by ^he law applicable to passengers rather than that applicable 
to the carriage of common goods, and that the rule of carê is that of ordinary 
care,— the care which ail bailees for hiïè 6 we their employer. " 

And this rul^ in Siokes v. SàJi<msfeiK, swpra, was afterwards extendèd so 
as to make the carrier liable *'if a, ^isaster was occasioned by the least 
négligence or want of care or prudence qn the part of the défendant." 
The case at bar is distinguishableinits facts from the case in 26 lïl., stt- 
pra, in this: that there the injury occurred by reason of the passenger 
unnecessarily and çarelessly passing tp an^ standing on the platform of 
the car as it halted, and the violence in movement which resultèd there- 
fromwas occasioned by the engineer ofthe train letting on à large quan- 
tity or force pf steam, which in his t;)est jùdgment was necessary to over- 
qo,me the friction of frogs and switcbes,. In that case it :vTa8 held that 
the conapany would not be liable if in doing so the engineer exercised a 
reasonable discrétion; and it was in ^récognition of this rul^ that Judge 
Hallett, in h^s charge to the juj;y ijj this case, directed them that the 
plaintifif could not recover, if the |njpry resultèd in the act of starting 
from the station^ flJid in applying such.sudden force of steapa as in his 
jùdgment was pscessary to looseh the biiiding brakes; wfaéreas, the case 
at-bar went to the jury, to ascertain whether or not the défendant in 
Btopping its train on going into the station did it in an unusual, unnec- 
essary , or négligent manner. In ndy opinion, the peculiar state of proofs 
respecting this issue well warrahted the action of the court in taking 
thereon the opinion of the triera of tfie ifact. 

.The motion for a new trial was overruled, and jùdgment entered on 
the verdict, 

, Hallett, J., concurs. 
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Owens w PennsYlvania R. C!o. ; 

I (Circuit Cowrt, E. D.PetinsyVvcmla. Ootober 16, 1889,) 

1. lUlLSOAB COMPANIES — ACCIDENTS AT CrOSSINGS — ^PrIVATB CbOSSINOS. 

Jt is the duty of those operating a train, when approaching a place where persons 
engaged in business upon the road are called upon to pass f rom one slde of the track 
to the other, to give warning of its approach, though such place is not a public crgss- 
ing^ and persons thus pasbing in the disdhàrge oif^ their duties oannot be regarded 
mei'ëly as trespassers. 

2. BAME^Ocrrr TO Look AND LiBTBN. 

H is the duty of one about to cross a railroad track to sélect, if he can saf ely do bo, 
such a point as will enable hlm to see along the track, both ways ; and the f act thàt 
cars are left in such a position as to obstruct the vlew of the track la one direction 
, does not excuse him f rom looking in that direction. 

At Law. 

Plaintiff, a blacksmith, was employed by contractors at a stone-quarry, 
Situâte pu the easterly side of the main track of a branch railroad, oper- 
ated'by' thé défendant, running belween Rocky Hill, Somerset county, 
^. J., and Monmouth Junction, Middlesex county, in said state. On 
the 3d day of November, 1884, plaintiff had occasion to cross defénd- 
ant's track at a point almost opposite a blacksmith shop, in which he 
wàs àcdùstbmed to work, distant about 12 feet from the westerly rail of 
defendant's main track. On the easterly side of defendant's main track 
were located, on the day of the injury, three side tracks immediately 
adjoining the main track aforesaid, upon each of which side tracks were 
standing loàded stone-cars of such height and pattern thataperson stand- 
ing near the same could not see over them. At the point where plain- 
tiff attempted to cross, the cars in question had been nncoupled, so as to 
leave a free passage for those employed in the quarry to the blacksmith 
shop; and it was the habit to leave this opening when the cars were 
shunted onto the sidings preparatory to their being loaded. Before 
crossing the main track, and when about 50 feet therefrom, plaintiff 
stopped and listened. Hearing no bell or whistle, and the stone-cara 
standing on the side tracks obstructing his view in the direction in which 
the train was moving, he proceeded on his way, and upon reaching the 
main track was struck by a locomotive, sustaining injuries which resulted 
thereafter in the removal of a portion of the bone of the left leg, to re- 
cover damages for which this action was maintained. 

Ladislas Karge, for plaintiff. . 

Geo. Tacker Bispham, for défendant. 

McKennan, J. , (chargmg jwry.') The plaintiff has requested the court 
to charge the jury as foUows: 

"(1) That plaintiff was not a trespasser, and has a right to recover if the 
Injury cbmplained of was caused by defendant's négligence." 

That point is affirmed. 

"(2) ïhe fact that the accident occurred raises apresumption of defendant's 
négligence." 
Ttat is denied. 
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"(3) Although there was no statutory obligation on the part of the défend- 
ant to ring a bell upon àpproacliing the crossing in question, they might flnd 
jt négligence lo omit tins when running its train across suoh crossing at a 
tlme when the view of the train was so far obstructed by the cars which had 
been permitted to remain upon the side tracks as to render the use of the cross- 
ing peculiarly hazardous." 

That point is affirmed. 

"(4) If the jury find, from the évidence, that plaintifE was duly carefiil, 
and was crossing at the point in question rightfully, any injury to hira through 
the defendant's omission of a reasonable précaution will render the défendant 
Hable in damages." 

That point also ia affirmed. ' 

"(5) It is for the juryto détermine what notice is reasonable, under the- 
circumstauces of the crossing in question," 

That also is affirmed. 

"(6) If the jury find that the cars were left in such a position near the 
crossing as to obstruct the view of thetrackin tlie direction in which the 
train was moving, on the day the iujury occurred, the plaintifE was excused 
from looking in Jthat direction. " 

That poiiii is denied. 

"(7) Flalntiff had the right to présume that the défendant, at the crossing 
in question, would use more care than ordinarily." 
That point also is denied. 

"(8) When, for any reason, there is difflculty in seeing an approaching 
train, this is a circumstance which demands of the engineer the exercise of 
increased vigilance." 

That also is denied. 

"(9) If the whistle of the engine was not sounded, nor any other usual no- 
tice given of the approach of the train, the plaintifE had a right to présume 
that the track was clear; and unless the jury are satisfled, by aÉrmati ve proof, 
that the plaintiff did not use ordinary caré, the défendant is liable for the con- 
séquences of plaintifl's injuries." 

That point is affirmed. 

, "(10) By prdi!;iary care ja meant that careaperson of common prudence 
fakes of his own "cdncernâ, or that degrée of care which men' of common pru- 
dence exercise about their own affaira. In determining what would be or- 
dinary tare in a particular case, référence must be had tothe circumstance» 
surrounding such case or occurrence." - 
That point is affirmed. 

"(11) In estimating the damages for a persohal injury reaulting from the 
négligence of the défendant, the jury may allow, not only for the direct ex- 
penses ihcurred by the plaintiff, but also for the privation and inconvônience 
he has been subjected to; for the pain and suffering, bodilyand mental, whiçh 
Jie has alreaf^y^endured, or is likely tp expérience; as well as the pecuniary 
loss he has already sustained, and is likely to sustain during the remainderof 
his life, from his disabled condition, and his actual permanent loss of earninjg 
power." 

That point is affirmed. 

"(12) If the plaintiff is entitled to recover, the measure of his recovery ia 
what is denominated 'compensatory damages;' that i3,3uch sùm as will corn- 
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pensât» him for the injury he bas sustalned. The éléments enterlng into 
damage are the foUowing: First, such sum as wlll compensate him for the 
escpenses he has paid orincurred in effecting his cure, and caring for and nurs- 
inghimduringtheperiodthat he was disabled by the injury; seootid,the value 
of his time during the period that he was disabled by the injury; third, if the 
injury lias impaired the plaintiff's power to earn money in the future, such 
sum as will compensate him for such losa of power; fourth, such reasonable 
sum as the jury shall award him on acoount of pain and anguish he has suf- 
fered by reason of his injury." 
That point is affirmée!. 

"(13) If the jury flnd'that the défendant had, without objection, permitted 
those employed at his quarry and the public to cross the track at the point 
where the injury occurred, though not in itself a public crossing, it owed the 
duty of reasonable care towar^s those using the crossing. " 

That point is affirmed. 

"(14) If the jury find that plaintifE whs passing the crossing in question 
upon an express or implied invitation or inducement of défendant, or by its 
mère permission, he was rightfùlly there." 

That point is affirmed. 

The défendant has asked me to charge y ou as foUows: 
"(1) It is the duty of a person about to cross the traclîs of a rail way to stop» 
look, and listen, before atterapting to do so, at a point where, without dan- 
ger to himself, he can hâve the best view of the track; and, if the jury believe 
that tlie plaintifE did not so stop and listen, he was guilty of a contributory 
négligence, and cannot recover in tliis action." 

That point is affirmed. 

"(2) If the jury believe that the plaintifE could hâve seen the approaching 
engine if he had looked, and yet did not do so, or if he did look, and yet did 
not see the engine, when it was plainly visible, then, in either of sqch cases, 
he was guilty of contributory négligence, and the verdict must be for the de- 
fendant." 

That point is affirmed. 

"(3) The plaintifE, by going on the tracks of the défendant at the point 
where he was struck, became a trespasser, and was guilty of contributory négli- 
gence in 80 doing, and, in the absence of évidence of any willf ul or malicious act 
upon the part of the défendant or its servants causing his injury, cannot re- 
cover in this case, and the verdict must be for the défendant." 

That point is denied. 

"(4) There is no évidence of négligence on the part of the défendant or ita 
servants, and therefore the verdict must be for the défendant." 

I refuse to give you that instruction. 

"(5) Under ail the évidence in the case, the verdict of the jury must be for 
the défendant. " 

That point aiso is refused. 

The plaintiff is entitled to recover, if he is entitled to recover at ail, 
upon the basis of the proved négligence of the défendant; that is to say, 
that the défendant omitted to perform some duty or do something whicli 
he oug}it to hâve done, or that he did something which he ought not to 
bave done, and that the injury complaiued of bere waa the resuit of sucb 
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#îlure to perfôrm a dnty. Itis'not allegéd, aiïd it'doeâ not' aÇpear, 
tliat the défendant was culpable iH'any way as tothë's^eed at which 
tbis train was moving àt the tinié the accident "tàp^j'ébed. The speed 
l^nras moderate; indeeid,, slpw. The train Titras approaohing a place where 
it was intending to stQp. The engine was reversed, and the speed of 
the train was constafttly diminishingi '■ There ÎS' therefore nothing in 
the movetnent of the train in thât respect in which it can be alleged 
that the défendant was in any way culpable. 

As I understand the position and évidence of the pîaintiff, the défend- 
ant is alleged to hâve been culpable in not giving the usual signal of 
Wayfâingj which ought to hâve been given at a place where any person 
crÂssiiig the road niî^ht bei exposed to danger. The place at which this 
injury happened wheil the pîaintiff waè attempting to cross the track 
was not a public crossing; but it was a place, as has been shown, where 
a nuûiberof persons éngaged in business upon that l'ofad might be called 
upon to pàss from one'éide of thé rôad. tô the other. Pèrsons thus pass- 
ing in the discharge of their business cannot be regarded merely as tres- 
passers. The defendant's engine was coming up to this point, and with 
a proper degree of speed, carefuUy andr slowly. The question for you 
to pass upon is, was a reasonable warnipg giyen of the approach qf the 
train at that point? The pîaintiff and two other witnesses testify that 
they did not hear any signal given of the approach of the train. The 
ërigineer of the train, however, testifies pdsîtively that he gave ibur blasts 
of the whistle, which is the usual sign given on' apjproaching places of 
this kind; and the fireman testifies that he rang his bell at a sufïicient 
distance from this point for ail personsat it to hearthe whistle and the 
bell signal. If that was donc, and if it sâtisfactorily âppears to you, the 
coni plaint made by the pîaintiff that the usual warning was not giyen 
would seem to be ùnfounded. I think it was proper and reasonable to 
require that persons having charge of railroad traits, in coining to a 
place of that kind, where, as I hâve said, a number of persons are en- 
gaged in business, and bave occasiori io' pass backward and forward, 
^liould give sonje warning. It is for you to saywhether that reason- 
able warning was given. If you believe the testimony of the engineer 
"and of the fireman, it was; and that, perhaps, is entitled to greater 
weight, if the witnesses are crédible, than the testimony of those who 
d^d not hear the whistle blown, or the bell rung, It is not at ail un- 
reasonable to pçesumethat there might be some difEçulty, at this point, 
in hearing thèse signais; because, as the witnesses ail testified, there was 
an unusual degree of noise at that point. A stone-crusher was in opér- 
ation there, which was going at the time, and it caused a great deal of 
noise, which might bave interfered with the hearing of a signal which 
the engineer and fireman swear was given at that time. If, then, you 
are satisfied, under ail the circumstances and the wèight of the évidence, 
that the signal which is usually given at such places j and which it is 
reasonable to require persons in charge of trains to givé, was given, and 
that it was not the fault of the persons on the engine that that signal was 
not heard; if it was given at a aufficient point below or away from the 
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Crossing to beheard, and was given in the usualway, — they wonld seem 
to hâve performed the duty ïequired of them by law, and culpability 
could not be imputed to them. 

Then, again, gentlemen, as to the only other point in the case, did the 
plaintiff do what he was required to do in crossing the railroad track at 
this point? I hâve instructed you, in answer to the défendants' points, 
that he had a duty to perform, as well as the persons in charge of the 
railroad. If he acted ineautiously, imprudently , and if that conduced 
to the injury which he suffered, whatever the degree of culpability im- 
putable to him may be the railroad company is not responsible, and the 
plaintifif cannot recover. If he contributed by bis incautiousness — his 
want of care — in crossing the railroad at this point, although the défend- 
ant or the persons in chargé of this train may bave failed in the dis- 
charge of any duty which the law required ofthem, the défendant is not 
liable. It seems that there were three or four tracks hère, that there 
were cars upon the tracks, and that the plaintiff was approaching the 
main track crossing. It was bis duty to do what a careful, prudent man 
would be expected to do,^to stop and look along the track to see 
■whether he would be exposed to any danger by attempting to cross it; and, 
if he failed to do that, he was culpable; and, if his n^ligence contrib- 
uted to the injury which he received, he would not be entitled to recover 
h'ere. Did he stop, and did he use his sensés, in order to discover 
whether a train was approaching, and whether it would be dangerous 
for him to cross the track at that time? According to his own testimony, 
and according to ail the testimony, he did not stop when he got to the 
track. Itwas alleged that the distance between the siding which waa 
next to the main track and the track was so narrow that he could not do 
so; that it would not bave been safe for him to do so. Waa this reason 
well founded? You bave the testimony of the conductor of the train 
that a short distance from this point he got off the train on the side of 
the njain track on which the plaintiff was approaching it, and that there 
was. room enough for him to jump off and pass along with perfect safety. 

Itwas the dutj' of the plaintiff to sélect such a point as would enable 
him to see along the track both ways, and especially in the direction in 
which this train was approaching. If he could not see it, it was his 
business -to stop, or to sélect some other place at which he could make 
this observation, and determin© whether it wQuld be proper for him to 
cross. He did not stop when he came to the track; he did not look in 
the direction in which the train was approaching; and he would there- 
fore seem to hâve failed in the duty which the law required of him for 
his own protection. As I said before, he seeks to excuse himself frona 
the performance of that duty by alleging that it was not safe for him to 
stop between the main track and the siding next to it, to enable him to 
^scertaii), whether there was anything on the main track or not. If he 
could not do 80,— if it was not safe for him to do so, — of course he would 
be excused from making an observation at that point. But I do not say 
that he had any right reeklessly to pass oyer that; track without making 
aoy other. observation, or without seeking some other point at wMch he 
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would he able to see whether it was safe for him to cross the track or 
not. He wanted to get across, and I think he had a right to go across, 
and perforni his business, at that point; but he must exercise this right 
so as to avoid, if possible, subjëéting himself to any risk of injury by 
doing so; and, as I hâve already said, if he could notmake the observa- 
tion which he ought to bave madeto insure his own safety, he ought to 
hâve sought to cross at some other place, or approach the track at some 
other place, where he could make the observation which the law requires 
hira tomake, in order to avoid injury to himself by the passage of a train 
upon the main track of the raiîroad. 

There are only two points in this case to which you need direct your 
attention: First. Did the défendants hère, the persons in charge of this 
engine, do anything, or omit to do a,nything, which the law required 
them to do, to avoid injuring persons who might be crossing the track 
before them? Did they give the usual warning to persons who might 
intend to cross the track at this point, so that they would be aware of 
the approach of this train ? If they did, they did ail that they law re- 
quired them to do, and they cannot be charged with culpability in not 
doing something else. If the plaintiff did not hear this warning, that is 
his misfortune, and it does not constitute any fault on the part of the 
défendants. They did ail that the law required them to do, and would 
not, thérefore, be blâmable for any injury sufïered by the plaintiff. Eveh 
if they did not do this, and the plaintiff was incautious and imprudent, 
and failed to exercise the proper degree of care in crossing the track at 
this place, and his négligence con tri buted to the injury, the défendant 
is entitled to your verdict. I repeat that the law imposes upon the plain- 
tiff the duty of making such observation, before he undertakes to cross 
this track, as a prudent man would make to avoid the risk of crossing, 
if there was anything upon the track which would subject him to injury. 
The plaintiff did not stop when he came to the track. He allèges that 
he stopped at some place else, some distance from it, but he did not stop 
when he came to the track, and look in the direction in which this train 
■wascoming, to détermine whether it was attended with any risk to cross 
the track at that point or not. So that if he failed in exercising that 
which the law reqtiires him to exercise in crossing the raiîroad at a dan- 
gerous point, — and it is always dangerous to cross a raiîroad upon which 
trains are running,— if he l'ailed in this duty, he contributed by his 
négligence to the injury which he received, and' he is not entitled to your 
verdict. 

I hâve read to you the request presented by the plaintiff hère as to 
the measure of damages. You will ascertain the damages upon that ba- 
fiis, if you détermine that the plaintiff should recover, and you will re- 
member the évidence upon that point. 

In determining your verdict, you will recoUect that the primary and 
essential question and point is, in the first place, to determihe whether 
the défendants, the persons in chargé of this engine, did what the law 
required them to do as to warning persons who might attempit to cross 
the road at this point or not. If they did blow the whistle où this en- 
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gine, and ring tlie bell, at a point where it mîght hâve beèn heard a rea- 
sonable distancp from the place of crossing, then théy did ail that the law 
required, and they would not be liable for any irijury sufFered by the 
plaintiif in attempting to cross that track. That is the primary point. 
If you find that the défendant the engineer did what the law required 
of him in this respect, he is not chargeable, and the persons having con- 
trol of the train are not chargeable, with any négligence of duty; and, 
whatever injury may bave been sufFered by the plaintifif, the deiendaut 
would not be liable. Again, even if they did not do what the law re- 
quired of them in this respect, if the plaintiff by his incautiousness, and 
bis failure to make such observation as he ought to bave made when he 
was about to cross this track, coutributed to the injury, he cannot re- 
cover, and your verdict would then be for the défendant. 

I think that is ail that is necessary for me to say to you to aid you in 
determining this case. You will take it into considération, and will find 
Buch a verdict as you think is warranted by the évidence. You are to 
be governed by that alone. Whether the plaintiff ia a poor man or a 
rich man, or whether the défendant is a corporation or not, is not a mat- 
ter of considération in any way. You are to consider the évidence, and 
to détermine from it whether, in point of law, the défendant did what 
it was required to do, and whether the plaintifif by his own conduct 
contributed to this accident or not. If you find that the défendant 
did not fail in the performance of his légal duty, he is not liable; and 
if you find that the plaintiff faiied to do what he ought to bave donc out 
of regard for his own safety, and that failure conduced to the injury, 
Ihen the défendant would be entitled to your verdict. You will con- 
sider the whole question, and render such a verdict as you deem war- 
ranted by the évidence. 

Counsel for plaintiff excepta to refusai of the court to afflrm plaintiff'a sec- 
ond, sixth, seventh, and eiglith points. Counsel (or défendant except to an- 
swers to first, third, tourth, eleventh, thirteenth, and fourteenth points of 
plaintiff, and also to answer to third, fourth, and tifth points of défendant; 
also to the charge of the learued judge, which stated that this was not a pub- 
lic crossing, but it was a place where people engaged in business used to cross 
to and fro, and tberefore the plaintiff cannot be regarded as a trespasser. 



Atkyn V. Wabash Ry. Co., ("Waed, Intervenor.) 
(.Circuit Court, N. D. (Mo. November 3, 1889.) 

Mabteb anb Sebvant — Railroai) Employés — Cokstbuction or BTATtrra. 

Act Ohio, March S8. 1888, for the protection of railroad employés, requires every 
railroad in the state "to adjust, fiU, or blook the frogs, switches, and guard-rails 
on its traoks, " so as to preveflt the feet of its employés from being caught therein. 
jBeld that, where two railway companies reoelve cars from eaoh other over a deliv- 
eryr track at a certain point, a person employed by one of them to take the number 
of its cars, and Inspect their seals, as trains were made up at such place by the 
other, is an employé of the latter, witbin the meaning of this statute. 
v.4lF.no.4 — 13 
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Intervenîng Pétition of Kate Ward, administratrix ôf John Ward, 
against the receivefy for the death of the intestate. y 

Scrihner & Hurd, fox petiiioner, : i 
Atex. Sniith, for receiver. 

Hammond, J., (duirging jury.) This is what we call an "issue out of 
chancery," and cornes to us from the equity side of this court, in pursu- 
ance of a practice that submits to a jury in a court of law questions of 
fact that ordinarily, and but for the fact that the equity court is proceed- 
ing to exercise its jurisdiçtion in the premises, would be cognizable in a 
court of iaw. It has always been my jùdgment that a jury should pass 
upon such questions as thèse, and, while it must be conceded that the 
court of equity has the power, without a violation of the constitutional 
rightof trial by jury, to try them in its own way> by the chancelier or 
through a référence to a master, yet it is the practice of those courts to 
Bubmit, upôn application of the parties, those questions of fact peculiarly 
cognizable in a court of law to that court for trial, and this out of défér- 
ence to the sensibilities of our race of people against the impairment of 
their cherished institution of a trial by jury, which in thèse states we 
sought to préserve by constitutional provisions, none of which are so sed- 
ulous to préserve it as the fédéral constitution itself. Courts of equity 
accomplish their purpose of yielding to the parties this préférence for a 
trial by jury, either by permitting them, in proper cases, to proceed 
against their receivers by a regular suit at law, or, by the method adopted 
in this case, of sending to the court of law issues of fact to be tried by 
the jury; and, it having seemed to this court, sitting in equity in this 
case, that récent législation by congress is a manifestation of its législa- 
tive will that this préférence for trial by jury shall be acknowledged and 
favored by the courts of equity, if not a rebuke to them for the practice 
of denying it in the exercise of their powôr to refer them to a master in 
equity, thèse issues hâve been certified to us for trial. And it has been 
doue in the fuUest confidence that your impartial jùdgment will be exer- 
cised, 80 that.there shall b;e none of that complaint, so often heard, that 
jurors are prejudiced against and unfavorable to corporations, and espe- 
cially to railway companies, in suits like this. This complaint is gen- 
erally unfounded, perhaps, although there do sometimes seem to be ver- 
dicts that indicate that the jury has yielded to influences and impulses 
that should find no place in the considération of such cases, potential as 
they may be in exciting sympathy or indignation under the peculiar cir- 
cumstances, bf the Case. But the courts of equity need not feaf this resuit 
in proceedings like this, because, if the verdict is not satisfactory to that 
court, and does not commërid itself to its own jùdgment, it may disre- 
gard it. The y;erdict is only. advisory to the chancellor. Therefore, ad- 
vising you bf this, I deem it proper in the outset to caution you to bring 
to considération of this case' only your intelligent and impartial jùdg- 
ment; to.disoard ail extraneous impulses of every kind, so that you may 
dô eveti-ha;hdéd justice between the parties, according to your oath; and 
to answer tnese issues by a verdict that shall vindicate your intelligence, 
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jostify yoriT conscience, déïQOûgtt'atè your absolute Mmess and freedora 
from-àll impropei préjudices or influences j and, ihofcover, command 
the confidence of the coutt of eqUity, which has invoked yonr assistance 
in tJiis controvers}'. That you will do this, I do not in the least doubt, 
and make thèse remarks only to caution you, and qûiet the fears, that 
always gather around a case like this, that the jury will be guided by ils 
sympathy for misfortùne, rather than by the fatfts ànd the law of tho 
case, as we find them in the proof. 

The issues submitted to you are thèse: (1) Whether John Ward cânie 
to his death through the négligence of the respondent, aâ averréd in the 
intervening pétition; (2) whether the said John Ward was gUilty of 
négligence which contributed to his death, as aveWed in the answer of 
the respondent ; (3) what damages the complainant is entitled to receive 
from the respondent by reason of the death of the said John Ward, if it 
shall be proved that he was killed through the négligence of the respond- 
ent, as averred in the intervening pétition, and without contributôry 
négligence on his part. Thèse issues you will answer specifically, saying 
"Yes" or- "No" to the first two; and, if you find both of thèse in favor 
of the pétition, then to the last you will affix as your answer whatever 
8um you détermine as damages. If you find eitherof the first two in 
fevor of the respondent, you will answer "Noue" to the last. 

Now, the intervening pétition avers that John Ward came to his deâth 
through the négligence of this railroàd company, while in the hands of 
the rëôèiver, operating it under the jurisdiction of that court which sent 
thèse issues to us, but nevertheless bound to comply with an act of the 
législature of Ohio passed on the 23d day of March, 1888, which I shall 
now read to you: 

"An act for the protection of railroàd employés. Section 1. Be it enacted 
by the gênerai assembly of the state of Ohio, that every railroàd corporation 
operating a railroàd, or part of a railroàd, in thi3 state, stiail, before the fiist 
day of October, in the year 1888, adjust, flll, or bloclj tlie frogs, switches.and 
guard-rails on its tracks, with tbe exception of guard-raila on bridges, so as 
to prevent the feet of its employés frora being caught therein. The work sball 
be done to the satisfaction of the railroàd commlssioner. Sec. 2. Any railroàd 
corporation failing to comply with the provisions of thia act shall be punished 
by a fine of not less than one huadred dollars, nor more than one thousand 
dollars. Sec. 3. This act Sball take eflect on its passage. " 

Possibly, this act of the législature of the state of Ohio is only a déc- 
laration of that which the law would require of a railroàd company if 
we had no'such act, because there is no question that a railroàd com- 
pany owes to its employés the duty of furnishing them that kind of ma- 
chinery, and that kind of track, and that kind of tools with which their 
work is to be done, that shall be reasonably safe for them, in the exer- 
cise ôf their duty to the company. It is not a requirement of the com- 
mun law that they shall do any spécifie and particular thing. It is a 
requirement that they shall do that which reasonable and prudent mas- 
ters OUght to do in the discharge of their duty to their servants, under 
the circumstances. In olher words, the law of master and servant ap- 
plies to railroàd companiea, and requires that they shall, in the tools 



19§ FKDERAL BBPOBTEB, VoI. 41. 

and instruments they fumish to their laborers, see that they are reason- 
able appliances of safety and prudence. On the other hand, he who 
Works for a railroad company knows he is engaged in a hazardous em- 
ployment, and is presumed to know the ordinary risks of that employ- 
ment, which he incurs. The obligation and the responsibility, as you 
see, are mutual on the part of each towards the other. The législature 
of the State of Ohio, in the exercise of its authority, had the undoubted 
right to prescribe régulations for the conduct of railroads in the state of 
Ohio, and th£!,t it was the duty of this company to obéy the statute there 
is no dpubt. It does not mean that the railroad companies shall block 
their guard-rails in such a manner as to destroy their efSciency. It 
does not mean that they shall protect the employés at the hazard of in- 
juring the opération of the railroad, and destroying the usefulness of 
the track. It simply means that the railroad company shall block and 
fin them in s,uch a way as will protect the feet of employés from being 
caught therein, and at the same time imposes no unnecessary or unrea- 
sonable impairment of the function of the particular guard-rail or frog 
itself. Proof has been introduced before you in this cas© to show how 
this process of blocking the guard-rail and frogs must be done in the 
way of railrpad and track building, so as best to protect the feet of the 
employés, and at the same time not to impair the efHciency of the con- 
trivance itself. It is for you to say from that proof, from ail the facts 
and circumstancesas they appear Ixere, how that could be done. It is 
true, in this case, that the company has neglected to block and fill this 
guard-rail at ail. If you find that it could bave so filled and blocked 
it that it would reasonably protect the employés, and at the same time 
leave the efficiency of the contrivance for the use of therailroad compa- 
nies, and by reason of that failure on the part of the railroad company 
to comply with the statute, John Ward lost bis life, there can be no 
doUbt about the liability of this respondent, if John Ward did not con- 
tribute to the loss of bis own life byhis own négligence. If you find 
that John Ward lost bis life in a way to -sthich the failure to block this 
guard-rail did not cohtribute, then this respondent, cannot be held liable, 
even if there were no reasonable blocking of the rail. The respondent 
cannot be liable in such a case, because it is an essential requirement of 
the plaintiff's right to recover that bis life should hâve been lost by the 
failure to comply with the statute. The mère fact.that the railroad com- 
pany failed to comply with the statute does not give John Ward's ad- 
ministrator any cause of action against the respondent, if he would bave 
lost his life, under the circumstances, notwithstanding the failure. 

Now, I do not know that I need say anything else to you, gentlemen, 
uppn that subject. I will not go over this proof in détail, and state 
what this witness and that said about it, because it is unnecessary that 
I should do so. You know the proof, and you hâve seen the guard-rail 
hère bpfore you. You bave had the, testimony of railroad men, track- 
men, and ail kinds of experts. You know, from your own knowledge 
and expérience, how this thing is. Taking the facts and circumstances 
of this case, if you can say that, by the failure of the railroad company 
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to obey this statute, John Ward, without any fault on his part, lost hig 
life, your judgment should be in favor of this petitioner. 

The contention in favor of the railroad company is that John Ward, 
in stepping off the locomotive, caught his heel, and lost his life in a way 
that shows that if the blocking had been there it would hâve made no 
diiference with this calamity. If you believe that, your verdict will be 
in favor of the railroad company. If he did not lose his life by the 
négligence of the railroad company, he is not entitled to recover from it. 
If, on the other hand, helost his life through the failure of the railroad 
company to obey the statute, your verdict will be in favor of the admin- 
istrator. This is a simple issue for you to answer, and I believe that 
you can answer it in the spirit to which I hâve called your attention, 
and which should guide you in the discharge of your duty. 

You will observe that this statute is entitled "for the protection of 
railroad employés." Its language is that it is to prevent the feet of its 
employés from being caught therein. Now, John Ward was an employé 
of the Lake Shore Company. The proof is that at this particular point 
where he lost his life there was a delivery track, at which the Wabash 
Company received from the Lake Shore Company cars to be delivered 
and transported by the Wabash Company, and, in order that each of 
thèse companies might, in a business-like manner, transact that business 
of transferring thèse cars, each of them had a young man, whose duty 
it was, in the making up of thèse trains at that place, to go to the cars 
as they were delivered in that neighborhood, where this guard-rail was, 
and to take down the numbers of the cars, inspect their seals, examine 
the condition of the car itself, and make a report respectively to his em- 
ployer as to thèse facts. It is obvions to you, gentlemen, that thèse 
young men were engaged in a necessary duty to each of thèse railroad 
companies; that that duty was mutual and joint, as between each other. 
Good business conduct required that thèse railroads should transact it in 
some way that would keep up with the delivery of the cars, so that each 
company would hâve a check upon the other, as to the condition of the 
cars and seals. That was a joint, mutual, and necessary process to each 
of them. It is my opinion, and the court so charges, that the word 
"employé" used in this statute, does not mean simply those men on the 
pay-rolls of the Wabash Company, who were in one sensé its only em- 
ployés, but it means ail employés and servants authoritatively engaged in 
and about the tracks, and guard-rails, and frogs of the Wabash Com- 
pany. It protects ail railroad employés whose duty it was to the Wabash 
Company, or any other company permitted to use that track, to mo\;e in, 
and about, and over thèse guard-rails and frogs, in the transaction of 
this delivery business of the Wabash Company. It would be an unrea- 
bonable construction of this act to hold it was made to protect only such 
men as were the employés of tiie Wabash Company, in the sensé that 
they received their employment from that company, and received their 
pay from it, and were on its pay-rolls. The législature of Ohio never 
meant such a thing as that. It meant ail those who by rightful author- 
ity of the Wabash Com2)any were engaged in and about the business of 
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■walkidg' over thèse frfi^ and guard-rails. I charge von thàtj under a 
reasonable construction of this act, John Ward was within :the protec- 
tion Bf thisact, and in the protection owed by the Wabash Company to 
that clàss of railroad ëtfiployes. ' 

It is àlleged in défense in the pétition and argument had before you, 
noéwith'standing that the jury raay find, if it should fihd, that John 
Watd lost his life through this negleot df the receiver to fill this guard- 
railj that he himself has contributed to his own death by négligence on 
his paît. In other words, that he brouglit his death upOh himself, by 
his oTtn négligence. There has been no subject upon which the courts 
hâve had' as much trouble and controversy as upon the subject of con- 
tributory négligence as a. défense in actions like this. I think that the 
rules of the suprême court of the United States are binding on this court, 
and hâve established about this propoisition: That wherever a person is 
charged with négligence, and it shall tum out in the proof that the per- 
son who bas been injured has by his own négligence, which the jury can 
Bee, brought about his dëath orinjury, he cannot recover, although the 
othër party was négligent, and be that négligence never so gross. It is 
urged in this case that, if the railroad Company shows a reckless disre- 
gard of its'duty, that willfulness and characterof négligence precludesit 
from relying upon the défense that the other side contributed to his in- 
jury. That is so in a large class of cases. I think it has not been so 
applied by the courts, at least, by the suprême court of the United 
States, and then it does not apply to that class of régulations to which 
this belongs. This is a police régulation, like those regulating the blow- 
ing of whistles and the ringing of bells, and the like conduct of railroads; 
and I do not think the négligence of a railroad company to comply with 
them is in itself of that kind of willfulness and wrong-doing and reckless 
disregard of its duty which would impose upon it a forfeiture of the right 
to rely upon the négligence upon the other side as a défense to an action 
like this. If you find that John Ward, by any act you can see he did 
in this casé, contributed to his own death, it is a full answer to this pé- 
tition. What are the facts charged against him? It is said he was im- 
properly ridifag upon the foot-boards of that engine. If that is true, he 
ought not to recover. But is that true? Certain rules hâve been read 
to yoii in the matter of riding on engines. I think it is very doubtful, 
on examination of those rules, whether they were intended to apply to 
the movement of cars in making up trains upon a yard like this, and to 
this kind of work; but, conceding that, I charge you that, if they do, and 
were intended by the railroad company to apply to a situation like this, 
it is undisputed, under the facts of this case, that the rule was not en- 
forced by this company. The railroad officiais agrée that they were not 
enforced at ail, and thëse young men were permitted to ride upon this 
pony engine, and were doing only what they were in the habit of doing. 
Surely, a railroad company cannot ask a court and jury to enforcea rule 
that they do notenforce themselves. They cannot rely upon it as a dé- 
fense when they violate it themselves. Now, it is my belief that it was 
not enforced beoause it was not intended to be enforced. In such a place, 
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and in this character of services, it is inconvénient, to say the least of it, 
to enforce it; and it îs more convenient for everybody in the business of 
the railroad company to ride on thèse yard-engines, and to go speedily to 
their work, than it is to enforce that rule. If that be the reason, then it 
does not apply; or, if the fact be that they did not enforce it in fact, and 
this young man was in the habit of riding upon this foot>-board, with 
their knowledge and consent, or with the knowledge and consent of those 
agents whose duty it was to enforce it, namely, the locomotive engineer, 
contributory négligence, under circumstances of that kind, cannot be set 
up by the railroad company, in respect to the fact that he was riding on 
the footrboard. That détermination commends itself to the intelligence 
of ail fair men. It is unreasonable to say, and I would not support the 
verdict of a jury that should find, the party was guilty of contributory 
négligence, when the railroad people confess on the witness stand that 
the régulation was wholly disregarded by them; and I charge you that 
that act cannot be treated as contributory négligence. 

It is said that he knew of thèse defects of the guard-rail, and that he 
was voluntarily in the employment of the railroad company, and was 
there notwithstanding the neglect on the part of the railroad company; 
and therefore he cannot recover, because of his own neglect of being in 
and about a place that was dangerous. Upon that subject, I say to you 
that every man who employs himself in a hazardous undertaking takes 
the ordinaryi risk that there is about it, and that reasonably attaches it- 
self to the employment itself. He goes in and about the business 
with the understanding that it is hazardous; and whenever he knows 
that any particular defect exists, and, understanding that, he goes on, 
and engages in the business, and does not call the attention of his em- 
ployer to it, and does not object to it, nor leave it and abandon it, — if 
he knows the facts, and, notwithstanding his knowledge, continues in 
the employment, — then his loss is by his own fault, and there is no doubt 
aboutit. It is an essential élément of this rule of law. Hemustknow, 
and appreciàte, and understand, at the time he engages in the business, 
that it is dangerous, and the defect does exist. He may présume, and 
you may présume for him, in the absense of testimony, that thèse lawa 
and by-laws, régulations, and reasonable requirements for the protection 
of employés were to be complied with by the railroad company. In or- 
der to charge him with that kind of négligence, it must appear in proof, 
or must be reasonably inferred, that he had a knowledge of the de- 
fect, — that he knew it existed, — and, notwithstanding that knowledge, 
he continued tO risk his person and life by being in and about the dan- 
gerous places. If you can find from the proof that he knew of that pon- 
dition of the guard-rail, and, notwithstanding, engaged in the hazardous 
employment, it was his own fault or risk, I should say, for him to con- 
tinue in th& use and employment of a dangerous track when he knew 
and was sure of the danger. 

In the next place, it is said that he acted negligently in leaving the 
foot-board and the pony engine. . Now, if you see from the facts and 
circumstances that he recklessly, and carelessly, and negligently stepped 
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off the engine, or in front of the engine; that he did not use prudence 
that ordinary and reasonable men Use in doing a dangerous thing; that 
he recklessly and carelessly threw bis life away, so to speak, by getting 
off in fronft of the railroad engine when' he ought to hâve got off on the 
side, — ;if you can say from the proof, or if you believe it is a reasona- 
ble and fair inierénee from the facts and circumstances, as you see them 
in proof, tliat he threw his life away by negligently stepping upon this 
open guard-rail, with knowledge of his danger, or that he negligently 
put himself in front of the engine, when he ought to hâve used the pré- 
cautions that ordinary men do,— he cannot recover in this case. But if 
you find, on the other hand, that he, under the facts and circumstances 
of this case, did not act with that recklessness and disregard of the rea- 
sonable précautions that a prudent man ought to take in getting off an 
engine; and that he losi his life by stepping upon this open and unfiUed 
guard-rail, through the négligence and failure of the railroad company 
to comply with this statute; and that he was not in fault in any of the 
réspéctteihavementioned,— then his administratrixisentitled to recover 
in this case^ The question for you to détermine is whether or not John 
Ward WBs gtiilty of any of this improper and imprudent, négligent, and 
Careless action on his part which brought about his death. If you find 
that thére is not any proof, to your satisfaction, that he lost his life with- 
oUt sonie such act on his part, or that he was without fault himself, the 
défendant would be entitled to a verdict. The plaintitf must not only 
pYOve that John Ward lost his life through the négligence of the railroad 
Company, but likewise that it Was lost without any négligence on his 
part, and that Ward was not guilty of any of thèse acts of négligence on 
his part which contributed to the resuit. 

Now, ail of thèse questions you are to décide, and décide in the man- 
ner and spirit I hâve already indicated on that part of the case. As to 
the character of the négligence-, 1 hâve said ail I deem it necessary to 
say. It only remains for me to say, if you find the company liable to 
John Ward 's administratrix for his death, the next question is, what 
shall be the measure of his damages? In other words, what shall his 
administratrix recover as compensation in damages for the wrongful and 
négligent act of the railroad company? The law has no délicate scales 
■with which to weigh the value of a human life, in such case as this. As 
has been said to you in the argument, for a long time in the history of 
our jurisprudence there was no right of action against the wrong-doer 
where a man was killed. In mod-ern time, acts bave been passed per- 
mitting recoveries for such killing; but the statutes of Ohio, as do most 
of the statutes of otlier states, hâve eliminated from, the considération of 
the damages ail questions of sympathy and suffering, ail questions of 
suffering, wrong, or injury to the person who has been killed, because, 
as to hini, the reason that lay at the foundation of the iule still applies, 
and his wrougs, and injuries, and suffering are buried in the grave, with 
him. It is only for the injury to those to whora this right of action has 
been given that thèse statutes apply. .It is in this case the injury to Mrs. 
Ward, the môther, and to his sister. The statute says, in terms, that 
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it shall be for the pecuniary loss to them; not for any suffering they hâve 
had, for any mental agony they hâve endured; not for any suffering he 
has endured; because the common law, as to that, applies, and there is 
no right of action. So far as Mrs. Ward and Miss Ward had an inter- 
est in his life, you are authorized to give them a fair compensation in 
money for the value of that life to them. It is a cold question of dollars 
and cents. It is for you, gentlemen of the jury, upon the proof in this 
case, looking to this young man, his physical condition, his âge, habits, 
his industi'y as a wage-èarner and bread-winner, — a man useful to his 
mother and sister in a pecuniary point of view, considering his expecta- 
tion of life, and their expectation of his aid and help, — to estimate and 
say what was the value of John Ward 's life to his mother and sistèr in 
dollars and cents; and that sum j'ou should give to him, if you find the 
railroad company négligent. No other sum are you authorized by law 
to give them. When you consider your verdict, take up thèse facts and 
circumstances. You will first détermine whether or not this railroad 
company has been guilty of négligence; and there is no doubt about it, 
if they did not block that guard-rail. Did John Ward lose his life by 
reason of the failure? Or, notwithstanding that failure, did he contrib- 
ute byatiyact? If you answerthat the railroad company was négligent, 
and that John Ward himself was not négligent, theu, to the extent to 
which I bave indicated to you, you will consider the question of dam- 
ages. The law authorizes you to make fuU and fair compensation. The 
law does not authorize you to loot the railroad company. The chancel- 
ier would wholly cl Isregard àny verdict which you might give which wéiït 
beyond the limitation which I hâve indicated to you. The simple ques- 
tion with you in measuring damages is to fully and fairly compensâte 
them for their pecuniary loss, not in a niggardly, iiot in a stingy and 
mean, sort of a way; but to estimate it so that the'fair and reasonablè 
jiîdgment of ail menwould say you hâve given them a full and fair com- 
pensation for the interest they had in the life of this young man, whb 
was negligently killed by the railroad company, if you find he was ne^- 
ligentlykilled by the railroad company. 

The issues submitted to you are as foUows: If you find the said Johù 
Ward came to his death through the négligence of the said respondent, 
as averred in the intervening pétition, say "Yes." If not, say ** Nd.'' 
The second issue is whether the said John Ward was guilty of négligence 
which contributed to his death, as averred in the answer of the said re- 
spondent. In the same way, if you find John Ward was guilty of this 
négligence, yoU say "Yes." If not, say "No," If you answer thé fir^t 
of thèse questions "Yes," that the railroad company was guilty of nég- 
ligence; and "No," John Ward was not, — you go further, and find yôùr 
damages. The statute of Ohio on this subject imposes a limitation Of 
$10,000, and beyond that you cannot go. Take the casé, gentlemen', 
and fin in your answers to thèse issues as they bave been drawn. 
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LuND V. Hersey Lxtmbee Co. i 

{Circuit, C ourt, D. MiMnesota. January 6, 1890.) 

1. Mastbr and Sbbvant^Nbgligbnob ot Viob-Prinoipal. 

The master is liable for the négligence of his foreman, ordered to remove a barge 
from the water without directions as to ineana, lu selecting unsafe ropes, by the 
biteaking pf wbich a laborer was Injured. 

2. SaMP— FSLIlOW-^BBVAKTS. 

,Th'e foreman and superintendent, thongh présent and assisting in removing a 
barge from the water, are not fellow-Servants of a laborer injured by tlie breaking 
. of fi ropei in the sélection of which the foreman was négligent. 

. At Law. On oiotion for new trial, 
Bjenry J. Gjerisen and John W. Arctander, for compHînant. 
Warner & Laiorence, îoT défendant. 

. T^maqs, J. This was a suit broï^ht to recover for personal injuries. 
I l)ave; içonsidered the motion for a new trial in the above-entitled case. 
IJxçeptjn regard to the estent of ,plaintiff's injury, there is very little 
disagne^ecnent about the facts. The. défendant is afpreign corporation, 
doing business on the St. Croix, in rafting and maijiifaçlairing lumber, 
,and has.a mill at Stillwater, in .Minnesota. Its ofHcerS; and directors 
réside^ .out^ide.of the st^te, andit bas a su perin tendent, in managing its 
b^sine^.l'iitl^is State, by ngjme, Campbell. It has foremen, having charge 
and.coptrol over its several branches of business. Lynch was the fore- 
imaJi.pf tbe men employed about the Lake St. Croix, in rafting the logs 
and njianaging a barge called "Headworks." At thç çjoss of the season 
in i^&t, jàl the men were discharged, except a few;who;were retained 
to takèjdiarge of the property, and house it for the winter.. Lynch was 
one.of tli« men retained, and was ord.ered by Campbell to haul the barge 
Headiyprlià out of the water, on the ways; and no spécial instruction 
was giyen him as to the manner pf hauling it out, and what appliances 
should' bçi used. The défendant, in its aaw-mill, had çhains and ropes, 
old and new, and blocks and tackle. Lynch, when ordered by Camp- 
ibell, wpnt ^ith another employé to the mill and prpcured blocks, taqkle, 
and rpptjs, and attached them to ther barge, and the platfqrm above the 
ways, Bp.tl^at the barge could bej hajuled up by turning the capstan. 
WicR eiy,erything was ready the plainiiffi who was working about the 
mili, ,was ;8en.t down by Campbell tpassist in turning the capstan. At 
the 4rst;triai the rope broke; and Lynch tpok one Brigham, an employé, 
with,,!Ji.im, a.nd procured another rope, which was fixed in the blocks. 
At tljiftt tipae Campbell, who wais not présent when the appliances were 
.f>i;9pi;T!ed by Lynch, came down the wfl.ys, passed the tackling and ropes 
•pntottieib^ge without making any objections, and, when Lynch gave 
^hp jHrwd 'frea(iy,"sided in hauling ifeup. Before the barge was half- 
way updtfiejppe in the tackling brpke; and as the barge slid down, and 
the capstan began to reverse, the plaintiff was struck by one of the han- 
dles, and thrown overboard, and in falling struck his foot against some 
part of the capstan, or one of the handles, and was injured. The suit 
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is brought to recover damages for the injuries sustained, as claimed, by 
the négligence of défendant in furnishing an un8afe,;iinsound, and inse- 
cure rope. 

Campbell was tlndoubtedly the "alter ego" of the corporation. His 
acts and omissions were those of the corporation. The rule is absolute 
that a master is bound to use ail reasonable care and diligence in fur- 
nishing to those in his employ, for their use in his work, Sound and 
suitable instrumentalities and appliances. He cannôt rèlieve himself of 
liability for its omission by delegating its performance to another, or, 
having required work to be done, by omitting précautions and inquiries 
as to the manner of its performance. He is ordinarily chargeable with 
knowledge of the means to be employed in performing his work. When 
the sélection of thèse means is delegated to an employé, the latter stands 
in his place in discharging thèse duties. If this employé neglects his 
duty, it is chargeable to the master. If the master is ignorant of defects 
in the instrumentalities used by employés in performing his work, this 
is no défense to an action by the employé, when injured by them, when, 
by the exercise of proper care and inspection, the master could bave dia- 
covered and remedied the defects, or avoided the danger incident there- 
from. It was claimed on the trial, and the testimony tended to show 
negligeiMîe on the part of Campbell and Lynch, who was given unlimited 
authority to procure the appliances for hauling up the barge. Lynch 
was not an independent contractor. He was a servant of the défendant; 
and he did not fumish the rope and tackle for hauling the barge ont of 
the water in the course of an independent occupation, representing the 
will of his employer only as to the resuit of his work. But when he pro- 
cured the rope he represented the défendant as to the means by which 
the barge was to be hauled out onto the ways. And this is the test to 
détermine whether the one who renders the service is an independent 
contractor, or a servant to whom is delegated the performance of a duty 
Personal to his toaster, and for whose négligence, in such case, his master 
is responsible. The case was very fairly and properly presented to the 
jury, to détermine, upon the évidence, the issues presented by the plead- 
ings. The complaint charges that the négligence of the défendant con- 
sisted in furnishing an unsafe, insecure, and defective rope; and there 
was testimony lending to show such carelessness. 

It is urged that Campbell and Lynch were the fellow-servants of Lnnd, 
and that the défendant is not liable to the plaintiflf for an injury su»- 
tained by their négligence. It is true they both aided in operating the 
appliances furnished; bot the injury was not occasioned by the careless- 
ness of either in operating the block and tackle. The négligence, as 
claimed, consisted in perfonning a personal duty of the master, which 
had beén intrusted to them; and while in the performance of this duty 
they were not mère co-laborers and co-employes of the plaintiff, who 
was injured. I cannot disturb the verdict of the jury, and déclare the 
damages excessive. The motion for a new trial is denied. 
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Clafêin ef aï. ». Beaver et al. 

(Ci/rcnjM Court, S. D. Ohlo. January 4, 1890.) 

Rbplbvin— Wbonofui. Beizubb. 

Where, in replevin for gooia f raudulently purohased, the marshal seizes goods to 
Which plaintifE is not entitled, and by order of court an issue is framed upon the 
question whether some of the goods seized were not purohased from the plaintiS, 
or if 80 purohased were duly paid for, judgment may he rendered for défendant for 
goods so wrongfully seized, though such goods were not desoribed in the writ of 
replevin, nor In the pétition therefor. 

At Law. 
: Action by H. B. Claflin & Co< against A. M. Beaver, Myrtie Beaver, 
George MeLvin, ajad B. H. Millikin. 

Krarmr <fe Kramer, for plaintiffs. 
. W. 0. Henderson and H. M. Maynard, for défendants. 

Saijk, J.;. This is an action in replevin for a lot of dry goods claimed 
tohavebeértobtained by the défendant A. M. Beaver, by means of fraud- 
ïilent pufchases from the plaintiËFs, in the fall and wiriter of 1885. The 
defendiants George Melvin and B- H. Millikin are his assignées in insolv- 
ency, under a generalassigument made by him on the lOth of March, 
1886, coverlng bis entire stock of dry goods and notions in his store- 
room at Washington, Fayette county, Ohio. The défendant Myrtie 
Beaver is the wife of A. M. Beaver, and had a mortgage upousaid stock 
of goods,- Hiade prior tothe assignment. Upon the trial the défendants 
ofifered to prove that the marshal, acting under the direction of the plain- 
tiffs' agent,; who was présent when the writ of replevin was executed, 
topk possession of and delivered to the plaintiffs a lot of dry goods which 
were included in the assignment above referred to, and in the possession 
of the assignefts. but not desoribed in the pétition or writ, nor included 
in the aJleged fraudulent pùrchases'. The trial judge excluded this tes- 
timony, for-, the reason that the pétition was for the recovery of spécifie 
goods named, and there was no issue to which such testimony could be 
applied . The verdict was for the plaintiffs. A motion to set aside and 
for a new trial was heard, and the verdict vacated to the extent foUowing, 
only; that is to say: The parties were ordered to frame an issue upon 
tbe question whether soiiie part of thé goods taken by the marshal upon 
tiie wri-t of replevin, and delivered to the plaintiffs, were not purohased 
from the plaintiffs, or, if purohased from them,. were ; paid for prior to 
the beginning of this suit, and if so, what was their value at the time when 
theyitvere so takexi, by the marshal. The court, aftér giving directions 
forthe.framiftgof the issue, further ordered that the .Verdicts "stand as 
£^,findingof the original issues in favor of the plaintiffs^as toall the goods 
d,e$,crib0d:4n the pétition, and tâken on the writ, except such as- shall 
be found upon ,the issueS now directed, to havejiot been purohased from 
the plaintiffs by either of the défendants, or, if so purchased, were paid 
for prior to the beginning of this suit." Gloflin v. Beaver, 35 Fed. Rep. 
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259. In pursuance of this order, the défendants filed their pétition, al- 
leging that the schedule of goods thereto attached cohtained a spécifie 
description of goods taken by the marshal in the exécution of said writ 
of replevin, but purchased in part from persons otherthan the plaintifïa, 
and in part from the plaintiffs, and fully paid for before the commence- 
ment of this action. The défendants aver that said goods were so taken 
on the 16th of March, 1886; that they were of the value of $2,469.84; 
and that when so taken they were in the possession of the défendants 
Melvin and Millikin, as assignées in trust for the benefit of the creditora 
of A. M. Beaver. The plaintifiFs filed an answer containing a gênerai dé- 
niai, and by consent a jury was waived, and the issue so joined sub- 
mitted to the court. The appraised value of aU the goods taken in re- 
plevin is $4,045. 69. It appears from the testimony that when the marshal 
executed the writ he was attended by Leopold Cohn , agent of the plaintiffs, 
who had in his possession copies of the original bills or invoices of the 
alleged fraudulent purchases. He selected from the gênerai stock of 
merchandise in the hands of the assignées about $1,900 worth of goods, 
which he identified as of those described in the bills. There was then a 
hait, and the goods so selected were valued by the appraisers. Thé mar- 
shal ànd' Cohn then proceeded, the marshal acting Under the direction 
of Cohri, who took the lead, to take possession of the goods descrîbëd 
in the défendants' pétition. There was iio attémpt to identify those 
goods àfe part of the fraudulent purchase, nor as described in the writ, 
but, àccordinK to the évidence, they were taken indiscriminately frorn^ 
the stock in possession of the assignées, the only carë being to selèct th% 
best. There was a lot of embroidery taken which it is not pretènded: 
was putchased from the plaintiffs, nor described in the pétition or thé' 
writ. There was à lot of làdies' underwear which was yèt in the origiflâl; 
packages, and had not been put in stock. This also had been purchaëéd 
from parties other than thé plaintiffs. The testimony is that none oîthé 
goods described in the schedule attached to ànd made part of the défend- 
ants' pétition were included in the fraUdulfent purchases; that most'of 
them had béen purchased from other parties; and that sueh as had bfeeii 
purchased from the plaintiffs were fully paid for before the coûiïnéhôfr^ 
ment of this action. It is Wôrthy of remark that thé plaintiffs dffeïed nio 
testimony whatever upoii the hearing of the issue rhade upoh the de- 
fendants' pétition. The déposition of Cohn waS taken before the trial 
of thè Case, alid without référence to this issue. He testifies that he se.- 
lected the goods with thé aid of the copies of the original bills, ànd that 
when he found he had taken any goods not described in those bills he 
immediately retumed them to the assignées' stock. But, on thé other 
hand, five witnesses— 'Melvin, assignée; Millikin, a merchant of Wash- 
ington C. H., from whotn a part of thè stock was purchased; Silcott, 
also a merehant of Washington C. H. , ànd one ot the appraisers selected 
by the marshal; BeaVer, défendant; and Ridgway, a dry-good^ clerk em- 
ployed by the marshal to assist him in thé exécution of thé writ^— tes- 
tify that whilè it was trvlé thàtj in the-selection of the first lot of goods 
taken, goods not identified were feturnôdto stock, yet, when it caîne to 
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ta^iifigitîiia second lot;- — ^that is, the fot described in the defes&dants' péti- 
tion,— ^therè was, no eflTort at or pretense of identification, ,nor \?as there 
apiy reference to the invoices, nor to the description conteined inthewrit. 
IndpçfJithis is conceded by counsel for plaintiffs, and they claiin in their 
brief that neither in, the original, pétition nor ia the writ will there be 
foiind goods.described as embroideries, nor any such ;emumerations of 
silka or flannels, or canton flannels, or hose, or dress gooda, or other 
goods.:as are dairaed by the défendants in their pétition; and the coun- 
sel for the plaintifFs rely upon this very fact as a complète défense to the 
defendarits' pétition, for, they say, .the défendants' only, remedy is an 
actionin trespass against the marshaland the plaintiffs. This was urged 
upon the argunient, and sçenied to be cpnceded by counsel for the dé- 
fendants, as the true construction of the ruling filed by the trial judge. 
But reference to the text of the r^iling, and to the authprities cited by 
Ji;dge: Seyerens, who presided upon, the trial, raakes it clear that that 
construction is altogeither too limited. and narrow. Judge Severens in 
his ruiiiag atates that the pétition and the writ of replevin; in many in- 
stajUces d^cribed the goodf generally, e. jr. , so many pièces of oalico, and 
thjç niarahal retumed upon the writ tltat he had taken the goods men- 
tioniedpinddescribed in the writ, and delivered them to the plaintiffs 
upqn their giving bond. Upon trial, ïvhich was upon generalpleadings, 
the, défendants offered to show by proof that sorae of thegooife actually 
taken pnithe writ were in fact either never purchased of the plaintiffs, or, 
if in SQOie instances they had beep so purchased, they had been paid for. 
Biuti upon objection, the court held that tho marshal's return being that 
tiie goqds delivered upon the writ were those mentioned in the pétition 
ai;i4 T^rit, and the plea being simply a déniai of the pétition, no issue of 
the;kifld now propose^: to be litigated was made by the pleadings, and 
thejsç&irethat the offered proof could nest be received, but indicated that 
tlje mj^ttefi ^Sihpuld be the subject of a collatéral issue in the case. The 
order l).ereinbefore referredto was for the framing of an issue "upon the 
question wbether soine part of the goods taken by the marshal upon the 
writ in thp cause, and delivered to the. plaintiffs, were not purchased 
from the plaintiffs, or, if so purchased, were paid fqr pripr to the begin- 
ning of thia suit," etc^ The further ordier was that the verdict should 
stand as a finding of the priginal issue in favor of the plaintiffs as to ail 
the goods descifibed in the pétition, and taken on the writ, except such 
asshould be found, upon theJssuesdirected, to hâve not been purchased 
fyom the plaintiffs, or, if so purchased, to hâve been piaid for prior to the 
begj^ning of this suit. .,; ., 

. Now, thèse orders are not so limited a^ counsel for the plaintiffs daim. 
They. are broad enough in their plain meaning to extend the investiga- 
tion to ail the goods descrjbed in the défendants' pétition. The author- 
i|tiea cited by Judge , Severens in support of his ruljnge (^KrimendorJ v. 
Hyde^ 110 U. S. 276, 4 Sup. Ct. Rep. 27; (7weH v, ife/mam,lll U. S. 
176^ 4 Sup. et. Rep. 355; and Gwîreèrf y.PUkin, 124 TJ. S. 131, 8 Sup. 
Ct. iîep. 379) fully,susitain the ruling madç by bim, ahd the construc- 
tion now giyen to jit. In Krippendorfv. Jlyde, propertyin possession of 
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a third person, claiming ownership, was attached by the marshal on 
mesne process issued agàinst the defeiidànt, and it was held that the 
claimant might seek redress by ancillary proceedmgs in the circuit court 
having possession of the property. The same rule was applied in Covéll 
V. Heyman,yhere property claimed by a third person was taken posses- 
sion of by the marshal under a writ of replevin issued against the défend- 
ant. In Oumbd v. Pitkin, it was held that the jurisdiction of the citcuit 
courts of the United States toadminister the attachment lawsof the states 
in which the court is held necessarily draws to itself eveiy thing properly 
incidental, even though it bring into the court, for the adjudication of 
their rights, parties not otherwise subject to the jurisdiction. In Krip- 
jpendorfv. Hyck, it was argued for the appellee that Krippendorf, by an 
appropriate action, could hâve obtainedth© spécifie property, and also 
damages for its détention. But the court held that "the équitable pow- 
ers of courts, of law over their own process, to prevent abuse, oppression, 
and injustice, are inhérent, and equally"extensive and iefiicient, as i's'also 
their power to protect their own jurisdiction, and officers in the posses- 
sion of property that is in the cùstôd^ of the law." It is true that in 
that case the proceeding was by an ancillary bill in equity. But ÇoeeK 
V. Heyman was an action at law. It was a replevin case. Thé Sàme 
rule was applied there, and Krippendorf v. Hyde was cited as an author- 
ity. Upoûvfrhftt principle it can be inaintained that the taking of prop- 
erty ans Wering the description of the writ, but not that daimed by the 
plaintiffs, is more an abuse of the process of the court (that being a tak- 
ing which tùijght be by rnistâke) thiin the willful and intentional taiking 
of property not describëd in the writ, and not, thèrefore, by any possi- 
bility takèn by mistake, I am not able to perceive. In either case, if 
the wrongful taking was intentional thère was an abuse of the prbcèss of 
the court; but inasmuch as the taking in the firsl case might bè by mis- 
take, and in the second case could not be other than intentional, thé tekirig 
in thé second case is olearly the greaterabuse of the process of the court. 
Upon the testimony and the laW, théïefore, the défendants are cleariy 
éhtitied to ffecover from the plaintiffs foï the goods cMmed iii their pé- 
tition. The plaintiffs, under their pétition, wëre ehtiûed only to the 
spécifie goods therein degciibed. They hâve not only tàken ail the goods 
they ooùld identify as déscribôd in the writ, but, in addition, a greateir 
quantity; Which was the property of the assignées fdr the benefit of the 
creditors of the défendant BeaVeri The value of thèse goods is, accord- 
ing to the testimony, fully eqilal to the amount claimed bj' thè défend- 
ants. Judgmènt will thèrefore be entered in favor of thé defenda!nts for 
the sum of $2j469.84, with iuterest from March 16, 1886. Jtidgment 
will be entered in favor of thé ï)laiiitiff8 upon the verdict for thè residue 
of the gôods ta'keû'by the marshal in the executiôti of the writ of replevin. 
The costs of the case, down to and itlcluding the trial before Judge Sev- 
EBENS, will betaxed against the défendants. The feosts of the sûpple- 
mentary proceedings upon the defetidants' pétition will be taxed against 
theiplaintiffsj» ■ • ■ ■• ■ ■ -■; : ;.-•:■ ■ 
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Sdîgeb Manuf'g Co. p. June Manuf'g Co. 

(Circuit Court, N. D. Illinois. December 28, 1889.) 

1. TSADB Nambb— "SmoBB Machines"— tJsB aïttbb Expiration of Patent. 

That the patentée, Singer, and his successore, hâve manufactured sewing-ma- 
chines publicly known as "Singer Sewing-Maohines, " and the name "Singer" bas 
corné to îdentify the spécial kinds oi machlties made by them, does not, after the 
expiration of the patent, glTâ them exclusive rlght to the use oî the term " Singer, " 
as applied to sewlng-niacnines. 
S. Patents fob Inventions— Expiration— Riohts op Patentée. 

After the expiration of the patent, thepùblicmay manufacture machines having 
thQ same form of construction, and evea ornamentation, used by the patentée. 
8. TradetMabks— Infkingbment. 

A trade-mark consisting'of an oval plate attached to the machine, stamped in the 

oéatar with a shuttle and two crossed needles, whose threads form au "S," and 

arpundtlie edge wlth the words "Singer Sewing-Maohine Co.," and awreath of 

' leàvôs, is nbt, in the abseiice of a rlght to the plate Itself as atrade-mark, inf ringed 

< by a simUar plate, with the words "JinpToved Singer" in the border, and the 

monogram " J. M. Co., " in the cepter. 

In Equity. Bill for infringement of trade-mark. 

Offiid^ <^ 3Wte and Lawmce Maxweli, Jr. , for complainant. 

Johïi 0. EUioit, for défendant, 

Blodgett, J., This is a bill in çquity, charging défendant witl^ an 
infringement of çomplainant's trade name and trade-mark, and seeking 
an injunction ^nd accountjng by reaspn of the alleged infringement. 
The œatefial allégations of the bill jare that in the year 1850 the firm of 
I. M. Singsij & Co, commenced the manufacture' of sewing-machines in 
the city of New York. That in 1863,said I. M. Singer & Co. transferred 
their business to the Singer Manufacturing Company, a corporation 
organized (ind existing under the laws of the state of New York, and in 
1873 the Singer Manufacturing Çorapany of the State of New York 
transferred jta business, good-will, and trade-m^rks to the présent com- 
plainant, the Singer Manufacturing Company of the State of New Jersey. 
.That, froip .the commencertient of said business ofthe ûrm of I. M. 
,S,inger & Cq, up to the time of the filing of this bill, complainant and 
its, predeoessqr^; haye manufactured and sold sewing-machines of many 
différent kiq^s ^^^ varieties, e^nd hâve from the first marked their ma- 
, ehiRçà with tljB i^ame "Singer, ", that being the name of the founder of 
,^}d.bu.sine§s, and bave always called, advertised, and sold ail of their 
,.Ba|4: ^^^'hiçes as "Singer Sewipg-Machines;" bave spent large sums ôf 
ïïjQney in improving and perfecting said machines, and in advertising 
jtlje sanpe; and that the machiina so manufactured by complainant and 
,its prçd^çessqrjf hâve acquired a world-wide réputation for the excellence 
of their workmanship and their merit, and bave been universally called 
and, known by the name of " Siéger Sewing-Machines. " That the adop- 
.tion and ajppropmtion of said nanie was original with said I, M. Singer 
& Co.; aJid they. and their suceessprs,including complainant, hâve ever 
sincé used the same continûously and exclusively as a désignation for 
the sewing-machines manufactured by them; and that said I. M. 
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Singer, the founder of said business, and the principal member of said 
firm, whose name was thus adopted as a désignation for said sewing- 
machines, remained until the tinie of his death one of the principal 
owners of the business of said firm and stoekholders in said incorporated 
companies. That one ofthe most popular of the machines niade by 
complainant and its predecessors for many years past has been the style 
known as the " New Family Singer, " which is especially adapted to 
family uçe, and of which very large numbers bave been sold. That this 
style of complainant's machine has always had a certain peculiar form, 
shape, outline, and ornanientation, not essential to the utility of the ma- 
chine, but possessing a peculiar and distinctive gênerai appearance, which 
is familiar to the trade and the public, as characteristic of said "New 
Family Singer" sewing-machines; and that the same is also true of an- 
other ofthe complainant's popular machines, the style known as the 
"Médium Singer, "which js adapted to heavier work than the "New 
Family Singer." It is also charged that for many years past com- 
plainant has also put upon its machines a trade-mark consisting of an oval 
brass plate, with the word "Singer" and the letter "S" stamped upon it, 
which plate, in the said style, known as the "New Family Singer" and 
"Médium Singer, "has been uniformly aflSxed at the side nearest to the 
operator, on the arm of the machine, near its base. That défendant, 
the June Manufacturing Company, in violation of complainant's rights, 
has for some time past been engaged in manufacturing sewing-machines 
which it calls, advertises, and sells as "Singer Sewing-Machines, " and 
as the "Improved Singer Sewing-Machines, " and by other colorable im- 
itations of and variations upon complainant's said trade name. And for 
the purpose of further availing itself of complaimant's réputation and 
trade name, and of inducing the belief that the machines manufactured 
and sold by it are manufactured in fact by complainant, défendant 
makes said machine in the exact form and size, and with the same shape, 
outline, ornamentation, and gênerai external appearance, of complainant's 
machines, and particularly of complainant's " New Family " and "Médium 
Singer" sewing-machines. That défendant, for the same purpose, also 
affixes to the machines manufactured and sold by it, and in precisely 
the same position on said machines, an oval brass plate of precisely the 
same size and gênerai appearance as the plate used by complainant, on 
which defeOidant stamps the words "Improved Singer," and the lettera 
"S. M. Co.," and the défendant, in imitation of another device used by 
complainant, also casts the word "Singer" and the letter "S, " in large 
size, in the legs of the stands of the machines which it manufactures and 
sells; and the défendant advertises said machines manufactured and sold 
by it by means of cards and prints which are imitations of complainant's 
cards and prints, and représentations of machines of its manufacture. 

Défendant, by its answer, dénies that it has used a colorable imitation 
of complainant's machine for the purpose of inducing the belief that ma- 
chines made and sold by the défendant are manufactured by complain- 
ant, or that it makes and sells machines in the san)0 shape, outline, orna- 
mentation, and gênerai external appearance as the complainant's ma- 
v.4lF,no.4 — 14 
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chine, exbéfrt în so far as it is advised ît tnay ïawfuUy do, and avers that 
wheré the Se^ihg^inàchines made by defeùdant resemble, in size, shape, 
exteiéël âppeàrantte, or other particulars, the machinés made by the 
compMnant, il is becauee such abapô, ëizè, and external appeârance are 
public property, and. hè/b in'any taanner the exclusive property oî com- 
plàinarit. That j whilè defendant's machines bear aiî oval plate with the 
■words "Improved Singer" thereon, défendant has the right to so mark 
its machines; and that said plate doeSiiôt, in its gênerai appeârance, 
configuration, and design, imitate the trade-mark of the complainant; 
and that the monogram bid the said oval plate is not an imitation of com- 
piainant*8 alleged trade-mark. AIso,' dénies that it advertises its ma- 
chines as made by the complainant, or seeks to prôducë the impression 
uponthe public that the machines made by défendant are made by the 
complainant; ahd, tvhile it admits that it uses the words "Improved 
Singer" and '0 une Singer" in making and advertising its machines, de- 
fendant insists tha,t ît has the right to use the word "Singer" as de- 
scriptive, or partly descriptive-, of machinés madébyitjbétause the ma- 
cbihéë mâdebjr complainaint andîts prèdecessors'acqîùired the hame of 
** SingeiF 'Séwiiig^Machines, " and became known to the public by the namé 
of Singer Séwihg-MaèhinèSibecause they were for a-long timémanufact- 
tired by complainant and its predecessors under patents, from which 
patents said machines obtained thenâme of Singer machines; and' that 
sUch patents hâve loûg siûce expired; and that sinoe the expiration of 
said patents' the défendant haS thé right to make machines in the form 
and externai appeaïanbè of machiiieâ made by the complainant under 
its patentsy and Which became knowrt'^' the public by the name Of the 
ifeifentor, Singer.'' ■■■■"' . • •'■■■'■ '" 

Voluminouè proofs havef been taken tipbn the issties made by thé bill 
iftnd ansWei*^ from which it appears that in 1850 Isaac M. Singer and 
Edward Clark fotofiled a côpartnershipifôr the purpose of manufacturing 
séwîng-maiehifaes under certain patéiM which had been granted to the 
said' Singer and others, which hâd been acquîred by said firm as as- 
signées or licénéées; and that the machiûes rnade by the said firm be- 
came at once pUblibly known as " Singer Séwing-Machines " or '* Sittgers; " 
that said firm'coi^tinued to manufacturé sewing-machines under the said 
' patent until Sème time in 1863, when the businéssof the firm was trahs- 
fei*red to the Singer Manufacturing Company of New York^ * corporation 
organized undet-ithelaws of the statë of New York j and afterwards, "ih 
18T3j- the bùëitièss of said Singer Manufacturing Company of New York 
• was transferred tô the présent complainant, a eorporatibn organized and ex- 
isting under the Mws of the State of New Jersey; an'd that the principal 
patents under which said machines were manufactured remainéd in force 
uDtîl about 1877 Bind during ail the time the property of thé firm of I. M. 
Siiiger & Co. , and the Singer Manufacturing Company of New York, and 
untË after thé sàid, business passed'to the présent complainant; and the 
expiration of sald-pateats, th«; sewing-machines made by the firm and its 
sticcessors Wereipàblioly known aâi^* Singer Sewing-Machities," and the 
TB&tnéùi Word '"Singer" became a jertû of description tô identify the 
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spécial; tînds of sewing-machînçs made by^^said I. M. Singer <fe Co.» aijid 
their aijpçessors; that the macliines introduced and made by said fixjn 
and its successors under said patents had certain characteristics and pe- 
culiarities, in which. they differed from sewing-machines made by other 
manufacturers; and that the name "Singer" became identifier! with the 
description of machines made by said firm and its successors under the 
patents owned or used by them, so that when the word "Singer" was used 
in connection with a sewing-machine it was understood by the public to 
mean and refer to a sewing-machine embodying the characteristics, mode 
of opération, and form of construction of the machines made by . said 
firm and its successors under the patents which they owned or controUed; 
thàt tbô complainant and its predecessors made sevèral kinds and aizes 
of machines adapted todifterent kinds ofwork, and allknownas "Singer 
Sewing-Machines." The proof also shows that in 1871 complaihant's 
predecessqr, the Singer Manafacturing Company of New York, devised 
a trade-mark, which it affixed to the arm of its machines, on the side 
nearest the operator, of an oval métal plate, in the center of which was 
the ontline of a shuttle, two needles crossed, and the threads frôm the 
ileedles 80 placed as to imitate à capital letter "S," with the words 
" Singer ëèwing-Machine Co.," and a vine or wreath of leaves forming 
the border around the outer edge of the plate, and the word "trade- 
mark" below the shuttle and needle and thread device. The proof also 
shows that défendant bas made and sold sewing-macbines having sub- 
stantially the mechanical features and characteristics of the sewing-ma- 
chines made by complainant and its predecessors undér their patents, 
and in appearance and mode 6f opération like complainant's " New Fam- 
ily Singer " sewing-machines and complainant's " Médium Singer," which 
it has advertised as the "Improved Singer" and "Juue Singer," ail of 
which were mauufactured by the défendant, the June Manutacturing 
Company; 'that the machines made by the défendants also bave on the 
arm, in front of the operator, an oval métal plate, with the words "Im- 
proved singer" in the border, and the monogram, "J. M. Co.," in the 
center; anà; that for a short time after the défendant commenced busi- 
ness it sold a few machines, which came to it from its predecessor in 
business, with an oval métal plate on the arm, with a monogram con- 
sisting of ihe letters "S. M. Co." in the center, aiid the words, "Im- 
proved Singer, Chicago," around the border of the plate; and that the 
letters "S. M. Co." were an abbreviation of the words "Standard Sew- 
ing-Machine Co.;" and that whUe the défendant, in advertising its ma- 
chines, bas used the word "Singer," still there were always such words 
and symbols used with the word "Singer" as to indicate that its ma- 
chines were not manufactured by the complainant, but were made by 
the defwdânt. i 

The contention of complainant is that it is entitled to the exclusive 
use of the word "Singer" as a trade name, and that the défendant has 
no righlj to use the word "Singer" in any way, or in àny combihation, 
as descriptive of the machines made by the défendant, The questions 
raised by tbis bill are by no means new ones. S'ubstantially the same 
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qtrestîons were before this court in Manufacturing Co. v. Larsen, 8 Biss. 
151, and were also raîsèd and passed Upon in BriUy, Manufacturing Co., 
41 Ohio St. 127; Manufacturing Go. v. Stanage, 6 Fed. Eep. 279; Same 
V. Riley, 11 Fed. Rep. 706; Same v. Loog, 44 Law T. (N. S.) 888; Same 
V. KimbaU, 10 Scot. L, R. 173. In ail those cases the présent com- 
plainant sought to enjoin the use of the word "Singer" by the défendants 
as a désignation for sewing-machines made or dealt in by them re- 
spect! vely; and the right thus asserted was denied in ail those cases, 
except that reported in 10 Scot. L. R. In the Ijarsen Case, 8 Biss. 151, 
it was said by. Judge Drummond: 

"I think there can be no doubt that tlie plaintiff cannotclaim the exclusive 
right to manufactiirp the, 'Singer Sewing-Machine.' AU that it can claim is 
to make a machiné pf its own peculiar manufacture, with a device in the 
nature of a. tt-ade-i^afk. Otherwise, after a patent haa expired which bas 
eatablished thé nbnieniélature of a sewing-mâcbine, as the Howè patent or the 
Wilson patent, the patentée might go on and Ijavethe benefltof the patent 
indeBnitely. * * * Thèse patents bave ail expired; and nothing can, 
thereforet be claimed under thetn. Oth$r persôns cannot be prpvented from 
manufacturing a machine like the Singer sewing-machine, and: whiph may be 
çalled, to distinguisH ït from other machines, 'Singer's Sewing-Machine.' If 
a sewing-machine bas acquired a riartie which désignâtes a mechanism or a 
peculiar construction, parts of which are protected by patents, other persoUSj 
after the expiration of the patents, bave the right to construct the machine, 
and call it by that name, because that ooly expresses the kiiidand quality o£ 
the machine." 

Se, in BriU V. Manufacturing Co.., it is said : 

"Descriptive as the name Singerisbf machines of a really distînctive cbar- 
acter in their construction and pribciple of opération, when the patents pro- 
tectlng them expired, the right to use that name accompanied the right to 
make and sell the machines. It would be a popr return for the exclusive 
privilège which the public gives for a long period to the patentée, if, after the 
expiration of his patent, be shall be allowed to virtually pefpetuate bis mo- 
nôpoly, in a measure, by preventing ail othera from using the niime which 
will describeand make known the invention that has becbme dedicated to the 
public." 

Much more might be quoted from the other cases which I Jiave cited, 
asserting the same gênerai prinoiple;. but, while it hfts been, since thp 
expiration of the patents, the right of any one to make sewing-machines 
embodying the form of construction and mode of pperatioû of the Singer 
patents, it does not foUow that any' person bas the right toso mark or 
indicate upon machines of bis manufacture any signor lettering to the 
effect that it is the ipanufacture of the complainant. , A.;paragraph from 
Judge Drdmmond's opinion, above referred to, is pertinent upon this 
point: 

"So that, while I hold that the défendant is not prevented from^cçinstruct- 
ing à 'Singer Sewing-Machihé,' stillbe cannot be permitted to do àny act, 
the neeessary effect of which wîll be to intimate, or to raaké ahy ône bdievej 
that the machine which' he cottstructs ànd sfeUs is manufactùred by Jhe plain- 
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tifl. Neither has he the right to use any device which may be properly con- 
sidered a trade-mark, so as to induce the public to believe that bis machine 
bas been manufactured by the plaintiff." 

The rule deducible from thèse adjudged cases seems clearly to be this: 
that, if the manufacturer of a patented machine adopts a peculiar 
style or form in which to embody the working mechanism covered by 
his patents, or any spécial mode of ornamentation to make the machine 
attractive and salable, such form of construction and ornamentation, al- 
though not strictly essential to the opération of the mechanical device 
covered by the patents, still becomes a part of the machine as presented 
to the world on the expiration of the patents. . It goes to the public in 
the dress and with the features which hâve been given it by its manu- 
facturer under the patents. It is presumable that an intelligent manu- 
facturer, wishing to secure a large sale for a mechanical device of which 
he has a monopoly, especially in a machine of the kind under considér- 
ation, which has become a part of household furniture, used his bèst 
skill and taste as a constructor to make the machine convenient and at- 
tractive, 80 as to give the best possible embodiment of his pateûted 
mechanical devices; and', as I havo already said, this dress, thus given 
to the machine, becomes a part of it, and the public, when they hàve^ 
the right to use the patent, hâve the right to use the dress in which the 
patentée clothed it. Hence any sewing-machine manufactured by an- 
other person, after the expiration of the patents, upon the principles 
covered by the Singer patents, may be a perfect imitation of the nia- 
chines which the complainant or its predecessors manufactured under 
their patents. It does not lie in the mouth of the complainant to object 
to the close imitation or similarity which the defendant's machines may 
bear to those made by the complainant. It is the misfortune, perhaps, 
in a certain sensé, of the complainant, if it continues to manufacture 
Singer sewing-machines of the style originated by it, that others may 
also manufacture machines which look, as well as operate, so nearly like 
those of complainant as that it may take a person of expérience to teU 
ihe différence between them, aside from the name or trade-mark of the 
manufacturer thereon; but the fact that this right. of others may embarrass 
the complainant's business is only a conséquence following the right of 
the public to make and use, without tribute to the patentée, lïi'àchiiies 
which hâve in their mechanical principles and forms of construction be- 
-come public property. It would be a.dangerous doctri de tb concède 
that a patentée, who has invented a machine which has gone into ex- 
tensive public use, can, after the patents hâve become public propetty, 
still prevent the public from having the beneflt of the invention: until 
they devise and adopt some new form of construction from that adôpted 
by the manufacturers under the patents, and create a new réputation for 
their machiilé. làra, therefore, clear that'thè claim set upi by com- 
plainant to the exclusive use of the word "Singer" as a tradehàme,' àhd to 
the exclusive right to the mode of construction, externàl shâpë, appèàr- 
ance, and ornamentatioh adopted by the complainant whilè the patents 
•were in for^e' for ite "New ïamily Singer" and *' Médium Singfei'j? iS net- 
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well founded, and sh&uld notbe so held, as a matter of law, upon the 
prodfe in this case. ' .;: 

As to the alleged infringement of complainant's trade-mark, I can 
only say that defendant's oval plate, when inspected and examined, is 
not an imitation of the complainant's trade-mark* Complainant has 
not, according to the showing of its billand the proofs, acquired any 
spécial right to the oval brass plate aSixed upon the side of the sewing- 
machine. nearest the operator; but that oval brass plate must bear certain 
symbol^,and letterings which make the complainant's trade-mark, and 
which I do not find in the oval brass plate used by the défendant. The 
çlaim is that complainant originated this trade-mark, and began the use 
of it, early in 1871 , which, according to the proof, was while many of the 
patents owned by complainant and its predecessors remainded in force; 
andj while I do not deem it necessary to pass upon the question hère, I 
bave serio^js donbts whether a manufacturer making a machine under a 
patent or patents can, while so doing, apply s trade-mark which shall 
ooiîtinuehis exclusive property after the expiration of the patents which 
gave characterto the mechanism; but Ifeel verysure that if, in so apply- 
ing a trade^naark» tlie plate or escutoheon on Which it is impressed or 
engraved became a part of the omainentation of the machine, the plate 
itself may be used by others, as an ornament of the machine, after the ex- 
piration pf the patent, even if the later manufacturer has no right to use 
the spécial symbols of the trade-mark. I do not find, from the proof, 
that thç défendant has been guilty of infringing the complainant's trade- 
mark.; The bill is therefore dismissed, for want of equity, at com- 
plainant's costs. 
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Same V. Labsen. 

(Circtttt Court, N. D. lUinoU. December 23, 1889.) 

TBASB-MaUKS— iNTBmOBHENT. ; , 

A manufactnrerbas the rigbt to buy old machines of anothermalce, and to repalr, 
repaint, and séU them ftgain, without remoTing the trade-mark put on them by their 
manufacturer. ; 

In Equity. Bills for infringement of trade-mark. 
Offield &, Towle and L. Maxwell, Jr,, for complainant. 
J.iff. JEàiotf, for défendants. 

Blodgett, J. Thèse two cases havç been tried with the precedîng 
c^e against the June Manufacturing Company, an(«, 208, and présent 
the same issues; and the same testimony has, by stipulation, been con- 
sidered. The facts exsso entirely simjlap that I do not deem it neces- 
sary to go into aqy ^n^ysis or statement of l^em. In the last-named 
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case, tlie défendant, Larsen, is the Samè person Who was défendant in 
the case before Judge Deummond, reported in 8 Biss. 151, to which I 
hâve referred. And, waiving ail question as to whether that case may 
not hâve been pleaded as a bar to this case, it is sufficient to say that 
the proofs in the case show that the défendant has, as it seems to me, 
scrupulously refrained from making or advertising his machines as the 
manufacture of complainant, or claimed in any way that they were man- 
ufactared by the complainant. He seems to hâve borne constantly in 
mind the admonition given by Judge Dbummond in the former case, that 
he must avoîd ail appearance of attempting to claim or inform the pub- 
lic that his machines are the manufacture of the complainant. 

It is true complainant's proofs seem to show that défendant had sold 
two machines bearing complainant's trade-mark; but the défendant has 
quite satisfactnrily shown that thèse two machines were manufactured 
by complainant, and came into defendant's possession as secorid-hand 
machines, in exchange for machines given by défendant; that défend- 
ant càilséâthese tWo old machines to be repaîVed and repaintèd, bntleft 
the bonlplaînant's triide-mark plate upon them, and sold them in that 
coadition; that afterwards, défendant hearing tha:t one of complainant's 
agents had seen one et both thèse machines after défendant Had sold 
them, and commented upon the fact that they bore the complainàtit's 
trade-mark, défendant removed the trade-mark plktes from thè arms of 
the machines. This removal wàs an entirely untiécessary and uhcalléd 
for act où the part of the défendant. He had the undonbted riight to 
buy thèse old machines, repair them, and sell th^m again, wilh aJl the 
tndtcia oftheir origin which complainant had put ùpon thôm; and his 
removal of the plates was undoiibtédly indûced by the suggestion frbm 
Judge DfiumioND in his former case. The two bills are therefore dis- 
missed for want of eqUity. 



Chittenden «. Malloby a al. 

(CircuU Court, D. Connecticut. Jahùary 8, 1890.) 

1, PAtBKTB ïOB INVENTION— Patbstabiutt— Anticipation. 

The ifflprovement described in the seventh claim of letters patent No. 261,470, Is- 
sned Beoember 27, 1881. to James B. RusseU, consisting, in a hat-felting machine, 
of a vertically adjustable roller combined vrith a f cet lever and an adjustable bufter, 
ConsiStiqg'of an adjustable sorew unâer the table of the machitie, with arubber 
end, raised or lowered by a hand Wheel tbereen so as ta regulate tlie distance the 
fobt. lever can ascend, thereby regulating the adjustable roller, is not patentable, 
as machines had been prevîously usçd with two adjustable ^tops, and an Englisb 
patent had been grantêd to William Grimshaw, ih 1873, for a hàt-felti>ig machine- 
-which, tbbUgh having no rollers, had & concave, adjustable surface, adjusted by a 
treadle and adjustable stop, as in the Bussell patent. 

•a. samb.' 

The &f»i and^ second claims of letters «^teqt Ko^ 844,166, issued Jnne 22, 1886, to 
Haryey M.,Cljittenden for the comblnation, in a hat-felting machine, of a central 
Shaft, a' wbodea roller made in sections,' with groovéd ends, and à liietail cap with 
fluiges 'ftod projections taking intb grooves or indentaUonS in the wooden roller, 
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was antîoipatea by the Hill roUer and cap, haVing simil&r construction, though the 
CHittenden cap has rlbs lying in parallel straight grooves, while the Hill cap bas 
radial ribs lying in radial grooves. 
8. Same. 

The flfth and siztb elaims, in suoh letters patent, for an adjustable journal box, 
secured to the frame of a felting machine, and adjusting itself in alignment with 
the shaft, was anticipated by the journal box Jorming part of the felting machine 
made by Yule in 1879; the mmor détails of construction claimed not being patent- 
able. 
L Same— Impeovbmbnts. 

Theseventh and elghth clalms, In such letters patent, for an adjustable stop con- 
sisting of a vertical sorew attached to the under side of the table, with its lower end 
reoeived within a tube attached to the treadle, whioh tube, in rising, strikes the hand 
wheel pn the aorew, is not » patentable improvement over a stop consisting of a sim- 
ilar adjustable sorew, against the end of which stiikes a treadle having uo tube. 

In Equity. Bill for infringemeût of letters patent. 

Jonathan MarshaU, for cômplainant. 

M. B. PkiRvp and A. M. Wooster, for défendants. 

Shipman, J^ This is a bill in equity to restrain the alleged infrînge- 
ment of the seventh cJaim of letters patent, No. 251,470, dated Decem- 
ber 27, 188,1, to James Ei. Russell, which were assigned to the cora- 
plainant April 14, 1887, and of ithe first, second, fifth, sixth, seventh, 
and eighth çlaims of letters patent No. 344,166, dated June 22, 1886, 
to Harvey M. Chittenden. Each patent is for a machine for felting hat 
bodies. Upon the hearing the novelty qf the first and fifth elaims of the 
Chittenden patent was not insisted upon. Each of the elaims which are 
alleged tohave been infringed is for an improvement in the construction 
. of an old part of a hat-felting machine, and each of the elaims of the 
. Chittenden patent relates to minor détails of construction. 

The seventh daim of the Russell patent is for the raost important im- 
provement. The foUowing extract from the testimony of the complain- 
ant's expert gives a plain and easily-understood description of the al- 
leged invention: 

"It is an improvement in machinery for felting hat bodies. It has long 
been comraon to use macliineryfor this^urpose Iiaving one or more rollers 
revolving in flxed bearings, and one or more rollers mounted above, with pro- 
visions for raisingand lowering the upper relier by means of afoot lever, 
sometimes termed a ' treadle.' ïhe soft masses of material, having the ap- 
proximate shape of hat bodies, but tou large and slazy, are rolled up into a 
bundie, and rolled and compressed by being introduced between those rollers. 
The rollers are usually prpvided with lags to induce a Itind of kneading ac- 
tion on the bundie of hat bodies, and by thia action, with a libéral supply uf 
liot water, the hat bodies are treated many tiraes, and flnally reduced to the 
: proper contracted and firm condition. It is common to hâve the hat bodies 
- rotled up in a cloth of jute or some noii-feiting material, and to treat two 
bundles alternately, — one being rolled and squeezed by the rollers while the 
■pther bundie ia unrolled, and opened ont, and readjusted, ready for the next 
■vtrçatment. It is found that the hat bodies require to be very delicately com- 
pressed duiing the first stages, and as the felting proceeds they may be treated 
more severely, or with greater pressure. The lags on the rollers make the 
action irregular; but in général it mayt>e hurder towards the last, and it must 
be gentle at first, One of the ways of attaining this end Is to hold up the 
upper rpUerso as to prevent; i;t from eyei:; descending, in aby of its irregular 
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motions, below a certain li ne. * * * The précise arrangement of the de- 
vices, as the invention was carried out in the patent, was to hâve a long 
screw inserted in a hole in a timber under the table or plank on which the 
man crozes the bat bodies; the scvew extending down, and tarrying on its 
lower end a foot, apparently of India rubber, held in the right position to be 
struck by the treadle wlien It rises, after he bas relaxed the pressure of his 
foot thereon to allow the top roller to descend. There is a hand wheel fixed 
on that screw, to turn it by. When he wants to allow the top roller to de- 
scend a little lowev, he reaches under the table, and gives a half turn, more 
oriess, to that wheel, thus screwing up the screw, and stopping the treadle 
after it has gone a little further up, and consequently bas let the top roller à 
little further down than before." 

The seventh claim was as follows: 

"(7) In a hat-sizing dr scalding machine, a vertically adjnstable roller, com- 
bined with a foot lever,and an adjustable buffer to flx the adjustmentof such 
roller, subs.tantially as described." 

In the défendants' machine the roller is net vertically adjustable, but 
moves in the arc of a circle; and the adjustable stop is not provided with 
any elastic material to soften the force of the blow when pressure is sud- 
denly removed from the treadle. If the patent demanda the présence of 
thèse two détails, there is no infringement. Otherwise, it is to be. con- 
ceded that some of the défendants' machines infringe. It is not strenu- 
ously urged that the fact that the roller moves in the arc of a circle, 
rather than in a direct vertical line, is a niatter of importance; but it is 
insisted that the claira demands that the adjustable stop shall be pro- 
vided with some elastic or yielding material as a protection against con-: 
cussion, and therefore shall be a buffer. Such a construction might re- 
lieve from the charge of infringement an imitator who had merely taken 
off the thimble of rubber from the bottom of the wooden stop, and would 
indicate a greater adhérence to the letter than to the spirit of the patent. 
The question whether the improvement, with or without rubber, has a, 
patentable character, is oue of much more substantial interest and im^ 
portance. 

Before the date of Russell's invention, which was in March, 1881, 
hat-felting machines weré in use which contained two adjustable stops or 
buffers, one upon each side of the machine. Thèse stops limited the 
descent of the swinging frame which carried the adjustable roller; thia 
roller being connected with a treadle se that it was moved to and from 
the other rollers by the foot of the operator. The Waring ratchet ma- 
chine had an adjustable felting roller so attached to a swinging frame 
that it was nearly over the space between the two lower rollers. To the 
free end of the swinging frame one end of two pitmans was pivoted; the 
other end being connected with the treadle. The swinging frame, when 
released from the control of the treadle, came in contact with ratchet 
barshaving pawl teeth, and upon the top of the bars, sockets, each con- 
taining a rubber buffer. The Waring screw machine had, in place of the 
ratchet bars and pawls, a screw-threaded rod ateach end of the machine, 
which worked in a threaded nut attached to the swinging frame. By 
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meâns ôf a hand wheel the rods were adjusted up and dowû. When- 
evër the swinging frame tras ftee to fall, the lower end ofthe threaded 
rBd çàme'ih contact with an Upright projection providèd with a socket 
containing rubber. In the Yule machine, patented by letters patent 
No. 241,267, dated May 10, 1881, the top roller was secured to a 
swinging frame. The treadle, which was attached to the main frame, 
was connected to one end ofthe swinging frame so that it was caused to 
mové to and from the main frame as the treadle was moved up and 
down. The main frame had two adjustable screws, which could be 
turned to adjust the position of the upper roller relatively to the lower 
roUers. Thèse screws were providèd with rubber at the point where 
they came in contact with the end of thè swinging frame. The com- 
plaipant's answer to the ant^cîpatory character of this class of machines 
is that tljey ail had two stops, one on each side of the machine, and ail 
required two opérations to adjust the approach of the felting rollers to- 
gether, and neither one had an adjustable buffer, arranged to be operat- 
ed at one point. I agrée with the complainant that the buifer in the 
Russell machine is a single one, and is arranged so as to be operated at, 
one place. I am not clear that when two buifers had been used to limit 
the Une at which the top roller could descend and approach the lower 
rollers, thè top roller being adjustable by the action of a treadle, and a 
single buffernever had been used, there would hâve been patentable in- 
vention, in having one adjustable stop, acting directly upon the treadle, 
and through the treadle upon the roll. It would seem to hâve been a 
mère mechanical question whether the treadle should strike against a 
single buffer, or the swinging frame which carries the roller should 
strike against a buffer at each end of the machine; but the hat-felting 
machine described in the English patent granted to William Grimshaw, 
in 1872, brings another fact into the case. This machine did not bave 
the rollers ofthe machines which bave been described, but had a lower 
curved felting surface, and an upper flat surface, which was moved 
backward and forward; the bundle of bats being placed between the two. 
The concave surface was adjustable. The machine had a treadle, the 
upward movement of which was limited by a screw working in a nut. 
The outer end of the treadle 'was connected with a lever which carried 
thé concave surface. The machine had a single adjustable stop, which 
acted directly upon the treadle, and through the treadle upon one of the 
felting surfaces. The complainant eamestly insists that the Grimshaw 
machine was of a radically différent class from the roller machines, and 
was useful only upon a very coarse grade of bats, and that it required 
invention to transfer the Grimshaw adjustable roller to the more modem 
machines. Inasmuch as it was a machine for felting hat bodies, which 
subjected the roll of hat bodies to the action of two felting surfaces, al- 
thbugh not two rolling surfaces, and the only thing to be donc was to 
change two buffers in a roller machine into a single buffer, and the 
single buffer was found in the table machine, where it performed the 
eame oflBce in the same tray in which it now does, without any sub- 
Btantial change in the manner of applyiog it, there was no patentable 
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invention iû: isubstituting a single buflTer for the two buffers of Waring or 
Yule. (hUins Co. v. Coes, 130 U. S. 56, 9 Sup. Ct. Rep. 514. 

The claims of the Chittenden patent, which were originally thought to 
bave been infringed, are as folio ws: 

"(1) In combination, a central shaft, a sectional roller with grooved or In- 
dented ends» and a cap plate with projections or flanges taking into said 
grooves or indenta tiens; ail substantially as described. (2) In combination 
with a central shaft and a wooden roller made in sections, with grooved ends, 
a cap fast to the shaft, and bearing flanges projecting into the grooves, and 
whereby the sections are clamped together; hU substantially as described. 
(5) in combination with the frame of a felting or sizing machine, a sliaft 
bearing a roller, and an adjustable journal box secured to said frame, and 
adapted to adj ust itself in alignUent witb the shaft; ail substantially as de* 
scribed. ((i) In combination, the frame branched to inclose a journal box, 
with a sunken surface on une branch adapted to receive the rounded surface 
of the box, and a mortise in the other branch, the Hock movable in the mor- 
tise, and with its lower surface conforming to the rounded surface of tlie box, 
the plug bearing the flange, and the set-screw; ail substantially as described. 
{7) In combination with the main frame of a felting-machine, a swinging 
frame bearing a roller, a treadle with rods Connecting it to said frame, and a 
brace or like device having sliding sections, and an adjustable stop device; ail 
substantially as described. (8), In combination with the main frame of a 
felting or iike machine, a swinging roller frarae, the treadle and Connecting 
rods, and the brace composed of the tubular section and the rod section, the 
latter attached to a part on the frame and bearing a set-nut; ail substan- 
tially as described. " 

Thèse claims are in three pairs, the first and second being substan- 
tially alike, the ôfth and sixth being not very différent, and the seventh 
and eighth being substantially alike; so that if one of each pair of clàima 
had been omitted the alleged invention would bave been about as well se- 
cured. It is now admitted that the first claim was anticipated by the Hill 
roller and cap, a part of a hat-felting machine which was constructed and 
used before October 1, 1883. This roller consisted of a central meta! 
shaft, around which was placed a wooden roller made in sections, and 
provided with a métal cap whose hub was secured to the central shaft. 
Each cap had flanges which took into grooves in the end of the wooden 
coUar, and a flange which prevented the wooden , roller from moving 
away from the shaft. This last mentioned flange was in the periphery 
of the cap in theJBill machine, and in the central portion of the cap in 
the Chittenden tnachine. The Chittenden cap bas ribs lying in paral- 
lel straight grooves. Hill's cap bas radial ribs lying in radial grooves 
in the wood. The Chittenden roller seems to me to be the better me- 
chanical structure; but its peculiarities are those which naturally resuit 
from a new attempt to lock together the sections of a revolving wooden 
roller by a metallic cap, and are not such as to be properly called the 
resuit of invention. 

The fifth and sixth claims relate to an adjustable journal box adapted 
to adjust itself in alignment with the shaft bearing a roller. The fifth 
claim is capable of a broader construction than the sixth, and is ad- 
mitted to bave been anticipated by the Yule split journal box, which 
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was a part of the bat-felting machines made by George Yule in 1879. 
As stated by the défendants' expert, the construction of both boxes is 
6uch that the frame which receives the box holds it inclosed between 
two sunken surfaces, and at the same time allows it to adjust itself in 
alignment with the journal of the roUer with which it is used. The 
miner détails, which are meutioiied in the sixth claim and not in the 
fifth, I do not consider of patentable importance. 

The seventh and eighth olaims relate to the patented devicé for an ad- 
justable stop, which consists of a vertical screw which is attached to the 
under side of the table; and its lower end is received within a tube which 
is attached to the treadle. On the screw above the tube is a hand wheel. 
By turning the hand wheel it is run down; and when the treadle is re- 
leased from the pressure of the foot of the operator the tube on the 
treadle riaes up, ând strikés the under side of the wheel. The tube 
rises up and strikes the stop, whereas in the Eussell machine the treadle 
rises up and strikes the stop. This particular kind of adjustable stop 
was apparently new, but a brace or a §crew within a sleeve was not new; 
and there was no invention in having the sleeve or tube which was at- 
tached to the treadle strike the handwheel or the stop instead of having 
the treadle strike the stop. It was a modification of the previously 
existing stop mechanism, which had the advantage of strength, but was 
within the ordinary scope of the skilled mechanio. The bill should be 
dismissed. 



ÇOCHRAN V. WiLSON et al. 
(ClrouU Court, W.D.Pennsylvanta. November 27, 1889.) 

Patents pob Iijiventions — Anticipation— S0o?bb-Roi>s for Weim. 

Letters patent No. 824,933, dated August 25, 1885, issued tp John M. PaTidson for 
an improvemént in suoker-rods for deep wellà, desoribe tbe inTentîon as being a 
section for deep-well suckerrrods, consisting of a spirally twlsted métal rod, hav- 
ing at one end a tbreaded pin and at the opppsite end a threaded box, both intégral 
s with the tod; the twist oi thè rod being in reverse direction from the thread of its 
connectiçn. Held, that the device is not an!t)Cipated by métal lightning rods of 
the same form; its use being ia no wise similar to that for which the lâtter are 
adapted. 

♦ 
In Equity. Bill for infringement of patent. 
James C. Boyce and P. F. Patterson, for complainant. 
W, Bakewell & Sons, for respondentSi 

MoKennan, J. This bill is founded upon letters patent No. 824,922, 
dated August 25, 1885, issued to John M. Davidson, for an improve- 
mént in sucker-rods for deep wells. On the 6th daj' of October, 1885, 
the patent was duly assigned to the complainant. The patent contains 
two claims, both of which are alleged and shown to havebeen infringed. 
The invention, as described and claim ed, consists of a section or length 
for deep-weil sucker-rods, consisting ^ of a spirally twisted métal rod. 
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having at one end a threaded pin and the opposite end a threaded box; 
said pin and box intégral with the rod, and the twist of the rod being 
in reverse direction from the thread of its connection. The essential 
features of the invention are: (1) A spirally twisted métal rod; (2) a 
threaded pin and box at opposite ends of the rod; (.3) that the pin and 
box and rod shall be of one pièce of métal; (4) that the twist of the 
rod shall be in a reverse direction from the thread of the pin and box. 
AU thèse features are embodied in the sucker-rod made and sold by the 
respondents; and hence they are infringers, if the patent is valid. The 
only ground urged in the argument which is deserving of notice is that 
the patented de vice was anticipated by métal lightning-rods, which 
were made and in common use years before the date of the patent; and 
that," therefore, the application of the device described in the patent to 
the use therein stated is only a double use of an old and well-known de- 
vice. 

Formally the two devices are alike; but in the lightning-rod the 
threaded pin and box at each end of the sections, by which they are 
made extensible, are not intégral with the rod, and it does not appear 
that the twist in the lightning-rods is in a reverse direction from the threads 
in their connection. Thèse are notable différences in their construction; 
but in the uses to which they are applicable, and for which they are 
specially adapted, they are entirely dissimilar, — in no wise cognate to 
or suggestive of each other. The use, then, to which the patented suck- 
er-rod is adapted, and for which it was intended, is so difierent from that 
to which a lightning-rod is applicable, that it would séem to indicate a 
new use for the former, and not a cognate or double use of a known de- 
vice. And if the changes made in the patented sucker-rod, to fit it for 
its new purpose, involved careful experiments, it would seem to be en- 
titled to patentable njerit. This is the import of numerous cases, both 
Énglish and American. Thus in Harwood v. Railway Go., 2 Best & S. 
208, Chief Justice CoCkbubn thus States the law: 

"Althotigh the authorities establish the proposition that the same means, 
apparatus, or mechanical contrivance cannot be applied to the same purpose, 
or to purposes so nearly cognate and similar as that the application of it in 
the one case naturally leads to application of it when required in sorae other, 
still, the question in every case is one of degree, — whether the amount of af- 
flnity or similarity which exists between the two purposes is sueh that they 
are substatitially the same, — and that détermines whether the invention is 
sufficiently mèritorious to be deserving of a patent." 

And in the same case, in the house of lords, (11 H. L. Cas. 666,) 

Mr. Justice Blackburk said: 

"In every case arises a question of fact, whether the contrivance before in 
use was so similar to that which the patentée clairas that there is no inven- 
tion in the différences, if any, between the old contrivance and that for which 
the patentée claims a monopoly; and, if there is none, there arises a further 
question of fact, uamely, whether the purpose to which the contrivance was 
before appUed, and the new purpose, are so analogous or cognate that there 
is no disoovery or invention in the new application; whether, in short, it is 
a mère a|;plication or not. For, if there is invention or discovery producing 
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a pracHcal beriefit; âa" îti th«'«îa8ëof Cfanè v. Prioe, 1 Webst. Pat. Cas; 377, 
It is the valid eubjeciof a patent. " 

Many othèr Englisli bases are in entire accord with this; so, also, are 
a majority of the American casés. 

în CbZtor Oo. vJ Whtte^ 7 0. G. 698, in which thé patent in ques- 
tion ôontained a daim for "a shirt collàr^, cbmposed of paper and mus- 
lin, orïts équivalent, S^ united that themuslin will coùnteract' the fragile 
character of the pstî^ëti" and it was shown that paper and muslin had 
hèèn before unitëd in' à fabric for mftps, etc., it was held by the court 
that this use was npt aîislogousto that to which the patentée had adapted 
thôrri, and that theréfore' the patent was valid. The Wéight of Ameri- 
can authority is in liné with this view of the law. It is not necessary 
tq refer to the cases in détail. Most of them will be found in Merwin on 
thé Paténtàbiliiy of Itivéntious. 

It is obvions that the use of sucker-rods for deep wells is not analo- 
gôus'to thàt for which métal lightriing-rbds ' are used, or to which they 
are iû àny way adaptedj aiïd hence that the latter do not anticipate the 
former as a patentable subject. The patent in suit must theréfore be 
stistainéd; and a decrée will bé entered for an injuliction and an ac- 
céùht, ivith costs. 



HiGHLÀND V. The Haeeiet C. Keblin. 
(Ci/reuU Cowrt, D. South Ca/roUna. February 1, 1890.) 

1, SBAÏIBI»— WaGES— SlOKNBSS. 

Libelant sliipped on board a sohooner for a voyage f rom BhUadelphia to Charles- 
ton a,nd back, not to exceed three months in duration. The sohooner cobipleted th6 
voyagé lu a llttle over a naonth. A few days alter leaving Pbiladelphia, libelant 
was taken sick, and was uoable to do any workuntU the sohooner reaohed Charles- 
ton, where he helped gètthe vessel to the wharf, andwasthen sent to the hospital, 
the veasel returning without him. Helcl, that he was entitled to recover wages for 
the whole voyage. 

S. Samb— Bbbaoh of Contbaot. 

Tfaô faot that he had ia short tlme before shlpping on the sohooner been In hos- 
pital for treatment for a disease différent f rom that by which he was afterwards 
attackedji but had been discharged from hospital as cured,,does not showsuch a 
breach oi.the condition that he was able-bodled as to avoid the contract for wages. 

8. Sam8— Dahàges. 

It appéared that, after thé libelant left the sohooner for the hospital, the master 
and mate, who had shown him ail kin4nes3, and for the purpose of further favor- 
ing him, coUeoted his clothes and deposited them in the wharf ofQce for him. Held, 
that the libelant could not mctintain a claim for damages beoauae some of his dothes 
weremissing. 

In Admiralty. Libél for wages and damages. 
C B. Northrop, for libelant. 
H. Sinkler, fôr respondent. 

SiMONTON, J. The libelant shipped before the mast on the schooner 
Harriet C. Kerlin, at Phiiadelphia, on 21 st November last. The ship- 
ping articles provided for a voyage from Phiiadelphia to Charleston and 
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back toa port north of Hatteraa, notto exceed three months, wagès $20 ■ 
per mqnth. The schooner made the voyage and retumed to Philadel- 
phia, consuming a month and a few days. This terminated the engage- 
ment. The Caroline Miller, 36 Fed. Rep. 608. The schooner began her 
voyage, and went down the Delaware as far as Chester. There she 
anchored.. When she resumed her voyage, the next day, libelant was 
sick, disabled from work, and so continfued until they reaohed Charleston 
bar* He then came out and worked until the schooner came to the 
wharf, theisame day, and continued work the next day. That night he 
■was sent to the hospital, and was not well enough to return to the schooner 
again. He had been in hospital in Charleston on a former occasion, 
sick with chronic diarrhea, and had been advised to go north. He did 
this, went into hospital atPhiladelphia, and was discharged, recovered, 
a few days before coming (m this schooner. He was shipped by an 
agent of her master, and was met by the mate on his arrivai, who saw 
that he tad been sick, but made no objection to him. When taken ill, 
hehad cramps in the stomach, but no diarrhea. The master and mate 
treated Him with great kindness, doing ail in their pqwer for him on 
ship-board, and getting him to hospital. When the schooner was about 
to Bail they had his clothes put up in a bag and hand-sack, and notified 
him by téléphone that they were left for him in the wharf office, and re- 
ceived his reply, "Ail right." When he examined the bag and valise, 
libelant found some articles missing. He now brings suit for full wages for 
the whole voyage, crediting five dollars received on account, and de- 
mands also the value of the missing clothing. 

Respondent insists that tbe essential condition of the contract of ship- 
ping as seaman was that libelant was able-bodied; that his illness, oc- 
curring so soon after his arrivai on board, shows that this condition was 
not fulfilled; and that the sum of five doLars paid by the master to libel- 
ant was given and received as full compensation. From the little évi- 
dence given at the hearing, it would seem that libelant had recovered 
from his sickness, and was able to go to work; that his failure to perform 
his dutiee fîid not arise from debility from disease, but was the consé- 
quence of an acute attack of a différent disease from that which attacked 
him before, If he had made false représentations, or had used any ef- 
fort to miélead the master, it might be différent. Nothing of this ap- 
pears. I am constrained by the authorities to give him his full wages, 
notwithstanding he did not earn them. Judge Story in Emerson v. 
Howland, 1 Mason, 52, deciding this point, says that by the rule of the 
civil law if a party be prevented, without his default, from performing 
full services, he is still entitled to the stipulated hire for the whole pe- 
riod for which he contracted to serve. He shows that this rule is fol- 
lowed in the maritime codes of foreign countries. This is certainly the 
case in the Laws of Oleron, art. 7, 1 Pet. Adm. XVI. , and in the Laws of 
Wisbuy, 1 Pet. Adm. LXXIV. , and in the Laws of the Hanse Towns, art. 
45, 1 Pet. Adm. CVI. See, also, Hart v. The lAtO^ohn, 1 Pet. Adm. 116. 
In this case the same judge discusses this rule in full. He shows that in 
every case in which a seaman, through no fault of his own, is disabled, he 



22Î FBTEHAL REPORTÈB, Vol. 41. 

ÎS entitJed to "his full wages. "The defect of service îs no more to be im- 
puted io hlm than if he had fallen sick on the voyage, in which case 
his wages are due withoUt déduction." "Now it is clear that in case of 
sickness preventing a performance of duty, if the malady be not occa- 
sioned by the œariner's œalconduct, the full wages are payable, what- 
ever expense or loss the ship may incur on this accourit." "If a sailor 
dies on the voyage, his heirs shall hâte his full wages." Seamen v. The 
Pair American, Bee, 134; NevUt v. Clarke, Olcott, 316. Let him havé his 
wages for the time consumed in the voyage from Philadelphia to Charles- 
ton and back, less five dollars paid him. The conversation accompanying 
this payment does not show accord and satisfaction, and no considération 
is stated for the surrender of his claim by the seaman, even if he did con- 
sent to take five dollars in full. This would be so held at common law 
between Etrangers. A fortiori the rule will be applied in a transaction 
between a master and his seaman. With regard to the claim for clothing, 
libelant's cotinsel bas pressed this point. There can be no doubt that 
when a seaman bas been compelled to leave the ship ilnlaWfully he can 
sue in admiralty for damages, just as he could sue in a law court in an 
action On the case; that in estimating damage there will be included not 
only his wages, but every other loss, including the lôss of clothing, by 
reason of this unlawful conduct. The Maria, Blatchf. & H. 331. Iri 
the présent case there is no suspicion of bad conduct on the part of the 
master ôr of his mate. The man was taken sick by no fault of either of 
them, and was kindly treated by them. When they found that he could 
not go on the return voyage, they gathered his clothing, as well as they 
could iû his absence, and provided for his getting it. No action on the 
case Could lie against them. The libelant does not get his Wages as dam- 
ages for non-performance of contract on the part of the master. He gels 
them pursuant to and in performance of his contract, whereby he pur- 
chased the time of the libelant for a stipulated period. The time hav- 
ing become valueless thrbugh no fault of libelant, respondent bears the 
loss. 8ee Emerson v. Howland, 1 Mason, 52. This part of the claim is 
disallowed. The case is a hard one. A court cannot be influenced in 
its conclusions of pfinciples of law by this considération. It can recog- 
nize it, howèver, in adjusting the costs. Let respondent pay the costa 
of the marshal and clerk, and libelant pay his own docket fee. 
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Scott v. Texas Land & Cattle Co., Limited. 
{Circuit Cffwrt, W, D. Texas. December ai, 1889.) 

Rbuoyài. op Cacsbs— Non-Residents— Poeeign Cobpoeations. 

A lorelgti corporation doing business in Texas through local agents, an4 belng, 
vinder Gen. Laws Tex. 1887, p. 133, subjeot to suit by service On the local agents, is 
net a non-resident, and entitled to remove a cause to the fédéral courts, under Act 
Cong. Aùg. 13, 1888, § 2, providing for removal by non-resident défendants. 

On Motion to Remand to State Court. 
Houston Bros., for plaintiff. 
Ogden & Johnson, for défendant. 

Maxey, J. This suit was originally instituted by the plaintiff against 
the défendant in the district court of Nueces county, Tex. It involves 
the title to several tracts of land,. and the amount in controversy isin ex- 
cess of $2,000. The défendant filed a pétition and bond to remove the 
suit to this court, January 25, 1889, and on the succeeding day an 
order of removal was duly entered by the district court, and the record 
was hère filed on April 24th foUowing. A motion to remand is made 
by the plaintiff, the principal grounds of which are: 

" (1) It appears from pétition of défendant for removal, and the pleadings in 
the district court of Nueces county, the défendant is a corponition, résident 
and doing business in the state of Texas, (2) Said pétition does not allège 
or show that the défendant is a non-resident of the state of Texas." 

The motion is accompanied by a plea in abatement, but, to obviate 
the necessity of an inquiry into the facts affecting the question at issue, 
the parties hâve filed the following stipulation: 

"It is agreed that the court, in considering and passing upon the motion to 
remand and plea to the jurisdictlon, shall consider thèse agreed façts, to-wit: 
The défendant Is a corporation ehartered under the laws of the kingdom of 
Great Britain; that said défendant bas complled with the statutes o£ Texas 
by flling its charter with the secretary of state of the state of Teias, and taken 
out a permit to do business in Texas; that said défendant does do business in 
Texas, wliere it bas agents for the purpose. and where it clalms to own prop- 
erty and land." 

The law of the state, under which was granted to défendant the per- 
mit to do business within the state, went into effect after the removal 
proceedings were filed in this court, and it is not regarded as having ap- 
plication to this suit. The statu te of Texas fixing the venue of suita 
against corporations pro vides: 

" That foreign, private, or public corporations, joint-stock companles or as- 
sociations, not incorporated by the laws of this state, and doing business 
within this state, may be sued in any court within this state having jurisdic- 
tlon over the Subject-matter, in any county where the cause of action or a part 
thereof accrued, or in any county where such company may hâve an agency or 
représentative, or in the county in which the principal oflSce of such company 
may be situated ; or, wben the défendant corporation has no agent or repré- 
sentative in the state, then in the county where the plaintifCs, or eitber of them, 
réside." Gen. Laws Tex. 1887, p. 132. 
v.4lF.no.6 — 15 
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As to the mode of serving process on corporations, ît îs provîded that: 

"In any suit against à foreign, private, or public corporation, joint-stock 
company or association, or acting corporation or association, citation or other 
process may beservëd on thé président, vice-président, secrètary, or treasurer, 
or gênerai manager, or upon any local agent within the state, of such corpora- 
tion, joint-stock conjpàriy or association, or acting corporation or associa- 
tion." Gen, Laws ï«x. 1885, p. 79. 

From the pétition of removal, the stipulation of counsel, and the stat- 
utes of the state regulating the venue of suits against foreign corpora- 
tions, and the mode of service in such cases, it appeàrs: (1) That de- 
fendant is a foreign corporation, chartered by the laws of Great Britàin. 
(2) It transacts its business in this staté, wheré it claims to own prop- 
erty and lands. (3) Its business is transacted in the state through the 
médium of résident agents. (4) It is amenable to suit under the laws 
of Texas, and citation or other process' may be served upon any of its 
local agents within the state. 

The second ground of thé motion lo remand présents the objection 
that, in the absence of averment of hon-residence on tlie part of the de- 
fendant, the pétition fails tO disclose a Cause rem ovable under the act of 
congress. A détermination of that question is notxegarded as absolutely 
essential in this case, but it may be said that the objection has been re- 
giarded as fatal td the right of removal in Walker v. O'NeUlt 38 Fed. Rep. 
374. See, &lso,F^eeviar\v. Butler, 39 Fed. Rep. 1. The pétition for 
removal contaiqsthe gênerai averment of diverse citizenship, and allèges 
that the défendant is "a corporation incorporated and existing under the 
laws and àuthority of the kingdom of Great Britain," but is silent as to 
the non-residenceof défendant, 

Considered in connection with the àgreement of counsel, the first 
ground of the motion suggests the material questions for détermination: 
Isthe défendant a résident of this state? and, if a résident, is it en- 
titled to remove the suit under the act of congress? 
1 As to the first point the circuit court of the western district of Penn- 
sylvania, Judges McKennan and AcSéson concurring, held that a rail- 
rbkd company, incorporated under thé laws of New York, was an inhab- 
itant of the western district of Pennsylvania. Riddle v. ÈaUroad Co., 89 
Fed. Rep. 290. My views of that question, growing out of facts quite 
similar to those in this case, are fuUy stated in the case of Zamhrîno v, 
SaUway Oo., 38 Fed. Rep. 449 et a&^., and it would be an idle ceremony 
to répeat the argument tipon which thé conclusion there reached was 
predicated. As a resuit of the view taken in the Zaïiibrino Case, I hold, 
undèr tbe facts of this case, the défendant to be a résident of this state, 
within the meaning of the law; and thé question recurs, is the suit re- 
nSovable by a résident défendant uàder the présent statute? That, un- 
der the act of March 3, 1875, the cause was removable, there is no doubt; 
asrthat act, in "a controversy between oitizens of a state and foreign 
statesi citizens or subjects," permitted either party, without référence to 
the question of résidence, to remove the suit. 18 St; at Large, 470, 471. 
The law, however, is now différent, and it will be seen that the right of 
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removal, ip c^es of this kind, is limited to a dpfffladant beîqg a nonr 
résident :of'the state, Right of removal of this suitis claimed on the 
ground of, diverse ,citizenship,^the plaintiff being a citizen of Texas, 
and the défendant, in légal contemplation, a citizen of Great Britain; 
and the second clause of section 2 of the act of August 13, 1888, is in- 
voked as authority for the exercise of the right. That clause provides 
that "any other suit of a civil nature, at law or in equity, pf which the 
circuit courts of the United States are given jurisdiction by the preceding 
section, and which are now pending, or whicfc may hereaiter be brought, 
in any state court, may be removed.into the circuit court of the United 
States for the proper district, by the défendant or défendants therein, be- 
ing non-residents of that state." 25 St. at Large, 434. Two limitations 
are attached, by the clause quoted, to the right of removal: (1) The suits 
must be those of a civil nature, etc., of which the circuit courts are given 
original jurisdiction by the preceding section of the ftçt. (2) The right 
is expressly limited to the non-resident défendant. 

Without hère reproducing the first (preceding) section of the act, it is 
only necessary to say that a suit between a citizen of a state and an alien 
is one of which by that section the circuit court bas original jurisdiction, 
{Zambrino v. Railway Co., supra,) subject in such cases to the right of the 
défendant to insist upon or waive his privilège of being sued in the district 
of which he is an inhabitant. Meyer v. Herrera, ante, 65, (decided at 
présent term;) Cooley v. McArthur, 85 Fed. Rep. 373. 

But, as to the second limitation, it bas been uniformly held, as far as 
the court is advised, that the non-residence of the défendant is a prereq- 
uisite to the right of removal. Gavin v.Vance, 33 Fed. Rep. 87, 88; 
Oudahy v. McGeoch, 37 Fed. Rep. 2; Walker v. OWeill, mpra; Freeman 
V. Butler, mpra. Many other authorities might be cited, but it is 
deemed useless to multiply them, in view of the plain and unambigu- 
ous langùage of the statute. Walker v. O'Neill was a suit between a cit- 
izen and an alien, (naturel person,) and in the discussion of the ques- 
tion Judge Barr says: 

"This construction deprives an alien of the right to hâve a removal of his 
suit from a state court into a fédéral court at ail, exeept. perhaps, in thè in- 
stance stàted in Cooley v. McArthur, 35 Fed. Eep. 372; because, by the pro- 
visions of the first section, no original suit could be brought in the fédéral 
courts against an alien • in any other district than that whereof he is an in- 
habitant; ' and an alien being an inhabitant of the district, and thet'efore not 
a non-resident, Is deprived, by the langùage of the second section, frotn-the 
right of removal from the atate court of the state of which he is a résident." 
38 Fed, Rep. 376. 

The distinguishing feature between Walker v. OWetU and the case be- 
fore the court is that in the former the suit was between two individuals, 
— natural persons, — and hère the défendant is a corporation, — an arti- 
ficial person; and it may be said that the existing diversity of opin- 
ion between the trial courts bas grown out of the difficulty of locating 
the résidence or habitation of thèse artificial persons. One line of dé- 
cisions dipnfines the corporate résidence to the stale of the création of the 
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corpoiation; Ûxe other gîves the corporation a résidence în a Btate where 
it has agents who transact its corporate business there, and where, un- 
der the laws of that state, it may be sued, and service of process had 
upon such résident agents. Being impressed with the correctness of the 
latter view, and holding the défendant tô be a résident of this state, 
it necessariiy folio ws that it is precluded from removing the suit under 
the açt of August 13, 1888. To hold otherwise would deprive the alien 
iiatural person who is a résident of the right to remove, and confer such 
right alone upon an alien corporation simîlarly situated. The statute is 
equally applicable to both classes of persons, and, withoiit inquiring 
into the status of défendant touching its résidence else^here, — nothing 
appearing in respect of it in the pétition for rémoval,^the court is of 
opinion that, owing to the fact of the defendant's résidence being within 
this state, it is not entitled to remove the suit. The motion will be sus- 
tained, and the cause remanded to the district court of Nueces county. 



Etatb of Tkxas V. Day Land & Cattle Co. 

(Circuit Court, W^ D. Texas. Febrnary 6, 1890.) 
Rkhovai. op Causes— Fbdbbai. Question — Gbazino Public Lahds— Cbimikai Prosb- 

OUTIOK. 

Gen, Laws Tex. 1884, c. 83, § 6, provides that it shall be unlawful for any person, 
finn, or corporation to herd or jfraze oattle on any vacant publie or sohool lands, 
unless.leased from proper authority. Section 7 provides that the violation of the 
precedîng section shall constitute a misdemeânor, and shall be pnnished by a flxed 
fine. Section 8 furljber provides that the owner of any cattle so herded or grazed 
shall be liable in a certain sum, to be reooyered in a civil action, without affectlng 
the critaînal prôôeedings proVided iil the foregoing sections. In an action by the 
state agi^nsji défendant, it was alleged in the pétition that défendant unlawfuUy 
ànd knowingly fenoed in a certain tract ôfttie public and school lànds of the state, 
and unlawfuUy used the same for grazing and herding purposes, without any léase; 
that by reason of this unlawfui inclosure of land, and unlawful herding and graz- 
ing on saidlandt défendant waa liable to 'plaintifC in the amount fixed by the stat- 
ute, as penalty. . Held that, acoording jtp the allégations of the pétition, the action 
was essentially a criminal action, undèir âection 7 of the act, and, as such, was not 
Bttbject to riemoval to the circuit court. 

On motion to remand. 

J. H. Robertson, Dist. Atty., and J. S. Hogg, Atty. Gen., for plaintiflf. 

iWést <b McQown and Mr. Pièher, for défendant. 

Pardee, J. The state of Texas, by its attorney gênerai and district 
attomey, instituted a suit in the district court of Travis county, Tex., 
qf which the foUowing are the substantial allégations of the pétition: 

- , "That heretofore, to-wit, on or aboat the first day of September, 1885, the 
défendant unlawfuUy and knowingly made, çonstructed, and built a certain 
wire fenoe, consisting of posts at conVenieut intervuls, with barbed wire 
Btretched around sàid posts, upon and, inelosîng 203,000 acres, more or less, 
of the public domain of the state of'fé^^as, situated in Grteer county, Texas; 
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which said land so inclosed ia represented upon the plat or sketch thereof 
hereto attached, and marked 'Exhibit A,' and hereby made a part hereof. 
The said défendant, at the time named, constructed its said fence upon and 
arotind three sides of the land shown by said plat, and Inclosed the other or 
fourth side oif said land by Une riding, until about February, A. D. 1886, at 
which time défendant constructed the fourth side of said fence, and com- 
pletely inclosed the said land with said wire fence, and from said date up to 
the présent time has had and held said fence around said land, and has and 
held, and still so unlawf ully holds, the possession of the said land, as afore^ 
said. That tlie said land embraced in the said inclosure of the défendant, as 
aforesaid, and represented upon the plat hereto attached, as aforesaid, was 
and is a partof the public domain belonging to the pliiintifî, one-half of which 
has been bylaw dedicated tothe publicfreeschools, and the other half thereof 
tothe paynient of the public debtof the plaintiff; but that same has never 
been snrveyed into sections, or otherwise, or divided up in any manneri 
That the défendant did so construct, and has so maintained, its said fence 
around and upon the land, as aforesaid, without having ohtained a duly-exer 
cuted leaseof such land from the properauthority, duly recorded in theeounty 
where said land lies, or in Wheeler county, the county to which Gréer county 
has been attached for judicial purposes, at the date of the construction of 
said fence. That without any lease upon said land, as aforesaid, the défend- 
ant has unlawf ully herded and detained for grazing purposes, by said fencesj 
and by Une riding and herding, large numbers of cattle, to-wit, about twenty 
thousand head of cattle, and large numbers of hoises, to-wit, about oue thou- 
sand head of horses, on said land embraced within the said fence, and shown 
upon said plat, from the Ist day of September, 1885, down to the présent 
time; and it so continues and now does unlawfully herd and detain upon said 
land for grazing purposes said hoises and cattle, as aforesaid, not holding said 
cattle upon said land in gathering the same for or conveying to and from mar- 
ket, or in moving the same from one section of country to another, but hold- 
ing and herding the same there permanently for fîvazing purposes, as afore- 
said. Thnt by reason of the aforesaid unlawful inclosure of tlie said land by 
the défendant, and by reason of the aforesaid unlawful loose herding and de- 
taining said cattle and horses upon said land for grazing purposes, by said 
fence, and by line riding, as aforesaid, the défendant is liable and bound to 
pay to the plaintiff the sum of one hundred dollars for each of said three years 
past on each six hundred and forty acres of land embraced in said two hun- 
dred and three thousand acres so inclosed and grazed upon, as aforesaid, which 
makes in the aggregate 318 tracts of land, upon whicli one hundred dollarà 
per year is due, or the full sum of thirty-one thousand eight hundred dollars 
per year, and for the said three years from September 1, 1885, down to Sep- 
tember 1, 1888, there is due from défendant to plaintiff the full sum of ninety- 
iive thousand four hundred dollars, with interest thereon according to laW." 

The défendant filed a pétition and bond in the said district court for 
the removal of said cause to this court, on the ground that the cause was 
one arising under the laws and treaties of the United States, because the 
lands upon which the alleged trespass was committed were lands that 
did not belong to the state of Texas, but did belong to the United States, 
and were not within the limits and under the control of the state of 
Texas, but were in Gréer county, a part of the Indian Territory, and 
that, on the said lands, the défendant was a tenant at will of the United 
States. The record having been iiled in this court, a motion to reraand 
has been 'made upon several grounds, only one of which it is necessary 
to consider, to-wit, whether the suit is sueh a suit of a civil nature as ia 
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■embraeed witl^jn' the remoyal acts «f eongress. The pétition refers to no 
particular statuts of the state, but it is claimed to be, and evidently is, 
brought to recover the pehalties prôvided for bychapterSS, Gen. Laws 
Tei. 1884-, of which the following are the sixth, séventh, and eighth 
eections: 

"Sec. 6. Itshall be unlawfiil for anyperson, firm, or corporation to herd, 
or aid in herding, or cause to be lierded, loose herded, or detJained for grazing 
by Une riding, any cattle, borses, mules, asses, sheep, or goats on any vacant 
public domain, 9chool, university, orasylum lands within this state, unlessthe 
sameshall hâve been leaaed from the proper authority: prôvided, that this seC' 
tion of this act shall not apply topersonS: herding such stock, in gathering for 
or carrying toand from market, or in moving the same from one section of the 
country to another. Sec. 7. Any person who shall fcnowingly violate any of 
the provisions in section 6 of this act. shall be guilty of a misdemeanor, and, 
upon conviction, shall be flned one hundred dollars for each year, or part of a 
year, for each section, or part of a section, (tpeaning six hundred and forty 
acres of land, or Jess, whether surveyed in sections or not,) which shall be 
used contrary to the provisions of this act. Sec. 8. The owner of the cattle, 
horses, or sheep shall be liable to the state in the sum of one hundred dollars 
for each year, or paît of a year, for eaçh six hundred and forty acres of land, 
or tract of less size, that may be uaed contrary to the provisions of this act, 
yhich may be reeovered in a civil action, without aflecting the criminal pros- 
ecutioas prescribed herein." 

On the hearing of the motion to remand, it seemed that the suit was 
one brought under the eighth section of said act, and was by the law 
and in fact a suit of a civil nature, to-wit, a suit for trespass, in which 
the damages were liquidated by the statute. Coniparison of the pétition 
and the said stattite, however, shows that the suit is not brought under 
the eighth section of said act, but is brought to recover the penalties de- 
clared in the seventh section as attaching for the violation of the sixth 
section, for which the statute provides a criminal prosecution, but no 
civil action. Also, at the hearing, it was assumed that the sixth and 
seventh sections of said act of 1884 were in force; but an examination 
of the statutes show that the said sixth and seventh sections are prob- 
ably repealed by chapter 99 of the Acts of 1887, (see Gen. Laws Tex.; 
Acts 1887, p. 83,) as section 18 of the said act fixes difierent penalties 
for the same violations of law. The test whether a suit at law or in eq- 
uity is asuit of a civil nature, or of a criminal nature, is the nature of 
the right asserted and at issue. Âmes v. Kansas, 111 U. S. 460, 4 Sup. 
et. Rep, 437. See, also, Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 
Rep. 524; Ooffey v. U. S., 116 U, S. 436, 6 Sup. Ct. Rep. 437. It is 
not the form, but the nature, of the action that détermines the question 
of removal. See StcUe v. RaMroad Co.,Zl Fed. Rep. 497, where Judge 
Bkeweb in an exhaustive opinion goes over the whole subject, holding 
that a suit brought to recover a penalty for violation of a law, even when 
the remedy prôvided by the statute was a civil action, was not a suit of 
a civil natuïe. Section 6 of the, act of 1884 déclares the acts sued for 
herein to be unlawful; and section 7 of the same act provides that "any 
person who shall knowingly violate any of the provisions in section 6 
of this act shall be guilty of a misdemeanor, and, upon conviction, fined 
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one hvindred dollars," etc. As the suit is brought to enforce thèse sec- 
tions, the action is clearly one tO enforce a criminal law of the state. 
The nature of the right asserted is necessarily criminal, and not civil. 
That the criminal law sought to be enforced may be repealed, so that no 
recovery at ail can be had, does not change the nature of the suit. The 
motion to romand will be sustained. 



GtLLESPiE a al. V. Union Stock-Yabds Nat. Bank et al. 
(Circuit Court, N. D. IlUatois. July, 1888.) 

Bakkiso— Application ov Puirbs. 

A memberof défendant ûrm selected cattle, which plaintiSspaid for and shipped 
to Chicago, where they weresold by défendants. Two of the plaintifls, corrobo- 
rated by a third witness, testiâed that they sbipped the cattl^ as their own, vhila 
the défendant who selected them testifled that they were not to be sbipped as 
plaintiffà' property, but they were to receive a spécifie sum per car for théir ad- 
vancementB and trouble. On sale of the cattle, tickets sbowing weight and price 
were glven défendant bank for collection. The bank kneyr that défendant firm re- 
oeived ahd sold cattle for shippers, and, on the day a shipment from plaintllCs ar- 
rivedi received a draf t drawn by plaintifls on défendant firm, but f ailed for OTer 
24 hou^ to give notice of its dishonor, and appropriated the proceeds of this and 
two sùlisequent shipments to the payment of a note and the ovérdràft of défend- 
ant flnn. Seld, that the ownership or control of the cattle was in plaintiffs, and 
the ban)c had sufficient notice to entitle them to the proceeds, as againstthe appro- 
priation: by the bank to the account of défendant firm. 

In Equity. 

Bùèee, Ahrem & Decker, for complainants. 

Peckham & Brovm, for défendants. 

Gresham, J., ÇpraUy.') A. J. Gillespie, John F. Gillespîe, and T. E. 
Gillespie, live-stock commission merchants at ICansas City, brought this 
suit in equity to recover the net proceeds of three consignments of cattle 
shipped by them to F. J. Rappal, Sons & Co., at Chicago. Rappal, Sr. , 
selected the cattle at Kansas City, had thém weighed, and delivered the 
weight tickets to Gillespie & Co., who paid for and shipped the cattle to 
Chicago. Two of the Gillespies swore the contract with the senior Rap- 
pal was that Gillespie & Co. should ship the cattle as their own, and 
hâve control of them until sold at Chicago and paid for. In this they 
were fully corroborated by the witness James. The senior Rappal, on 
the other hand, swore that that was not the arrangement; that the agree- 
ment was that the Gillespies should furnish the money for the purchase 
of the cattle, which they did, and ship them as the prOperty of Bowen 
& Co.; and that the Gillespies should receive a spécifie amount per car 
for their advancements and trouble. The two sons testified that the con- 
tract was as their father, the senior Rappal, testified; but they admitted 
that ail they knew of the agreement was what their father had told them. 
On this point there is a square eonflict between the two Gillespies and 
James on one side, and the senior Rappal on the other, and his state- 
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ment is improbable. It is difiBcult.to believe that GiUespie à Co. fur- 
nisfaed such large sumsofmoney witbout security, which they did, if 
they had not the right to control tbe cattle until sold. ,. It is not claimed 
that the Gillespies had any security whatever for thèse large advance- 
ments, unless the cattle weïe to bç theirs, or they had authority to con- 
trol them until disposed of. I hold that the cattle belonged to the Gil- 
lespies, or that they were entitled to control them so i'ar as necessary to 
protect theraselves for advancements made on the purchases. 

The first shipment arrived at Chicago on Friday morriing. Gillespie 
& Co. drew against this shipment, and the draft was discounted by the 
Kansas City Bank. The Gillespies also drew against the twq subséquent 
Bhipments, and thèse drafts were also discounted by the Kànsas City 
Bank, and that bank sent ajl the dra,ft^ to .the Union Stock-Yards Nation- 
al Bank for collection. The draft drawn against the first shipment was 
received by the latter bank before, or certainly as soou as, the cattle 
wfre received. This draft wa.s presented to the Rappals for payment. 
Payment was refused, ànd the draft was protested. This was on Fri- 
day, and no notice was given of.it for at least 24 hours, perhaps more. 
The cattle were consigned to and received by the Stock-Yards Company. 
By the weight-bills, the coilsignee was directed to deliver the cattle to 
the Râppals, who received them and sold them at the stock-yards. The 
cattle were weighèd, and the Ëappals furnished with tickets showing the 
weight and price, which they delivered to the Stock- Yards Bank for col- 
lection.' The bank madé the collections, and placed theamounts to the 
crédit of Rappal, Sons & Co., who at this time were indebted to the 
bank on a past-due note and for overdrafts; and the bank claimed against 
Gillespie & Co. that it had appropriated this money as a crédit on the in- 
debtedness of Rappal, Sons & Co. 

A bank has a lien on the securities or funds of a depositor to the ex- 
tgôt of any ainouBt owing froni: him to the bank for overdrafts, past-due 
ïïOtes, or in other ways, but this is true onlyof funds which belong to 
the depositor or debtor, The Stock- Yards Bank was familiar with the 
ipode of doing business a^t the stocis-iyards. It knew that Rappal, Sons . 
& Co. were engaged in receivirig cattle from shippers, and selling them 
at Chicago. Wheu the bank received the ticket for the first shipment, 
(and the other shipments were disposed of in the same way,) showing^ 
the weight and price, it knèw, of course, that the money called for by 
that ticket représentée! cattle that someone had shipped to Rappal, Sons 
& Co., for sale. If the bank did not know this, the facts fairly put it 
upon inquiry, and it could and shouldhave ascertained whether Rappal, 
Sons & Co. owned the cattle, and the proceeds of their sale, before ap- 
propriating them. Furthermore, the failure or refusai of Rappal, Sons 
& Co. to pay the first draft — the bank knowing the business in which 
they were engaged — was notice to the bank that this firm was probably 
behind with some shipper, if, indeed, it did not know the shipper was 
Gillespie & Co. Rappal, Sons & Co. being indebted to the bank for 
overdrafts and on past-duenotes at the time thefirst draft was presented and 
protested for non-payment, it is safe to assume that the oiBcers of the 
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bank then did what business men would be expected to do under s\ich 
circumstances. How natural that they should then say to Rappal, Sons 
& Co.: "We want to know what this means. You are indebted to us; 
explain this thing. Who shipped the cattle against which this draft 
was drawn? Under what circumstances were they shipped to you? Is 
this your money, or is it the money of some one else?" But, as already 
stated, it ia not material whether, at the time the bank claims to hâve 
appropriated the money, it actually knew the relation that existed be- 
tween îiapp^l, Sons & Co. and Gillespie & Co.; for it knew too much to 
be perinitted to make the appropriation as against Gillespie & Co.,,who 
paid for the cattle and shipped them under the agreement already stated. 
In viewof Rappal, Sons & Co.'s indebtedness to the Union Stock- Yards 
Bank* it is eignificant, to say the least, that it delayed for 24 hours or 
more to notify the bank at IKansas City, which had discounted the first 
draft, and sent it to thç ba,nk hère for collection, that the draft had, been 
protested for non-paynicni. The évidence shows that the Union Sjtock- 
Yards Bank had never before failed to isend to the iKansas City Bank 
prompt notice by telegraph of failure or refusai to pay any draft which 
the iatter had sent to the former for collection. This was the first fail- 
ure of the Stock- Yards Bank to send immédiate notice by telegraph to 
the Kansâs City Bank, in accordance with the latter's instructions. ITie 
necessity for such notice was obviçus. A draft was usually drawn 
against eâch shipment of cattle at Kansas City, and discounte^ by the 
Kansas pity Bank, and sent to the Union Stock- Yards Bànk for collec- 
tion. IfhèKansas City Bank, and the parties for whoin.it had dis- 
counted drafts, required prompt notice by telegraph of nôn-payiinent, 
that it might be able to stop the cattle, against which the drafts had beeh 
drawn, by legàl proceedings, if necessary, and thus prevent loss. Ail 
cattle arriviiig at Chicago are shipped to the Stock- Yards Conipany, and 
it may bé.that, after the first draft had been protested, an ordér from 
Gillespie &Co. to the Stçck- Yards Company, notto deliver the cattle to 
Rappal, Sons & Co., would hâve been sufficient for the protection of 
Gillespie & Co., without resorting to legàl proceedings. The président 
and cashîer of the bank testified that it was not by their direction thàt 
the Kansas City Bank was not notified of the proteët of the ilfst draft, 
that prompt notice should bave been sent by telegraph, and that the clërk 
who should haveprepared and sent such notices had neglected his dtity. 
It is immaterial that the président and cashier did not khow of the failure 
to send timely notice to the Kansas City Bank, as the neglectof the clerk 
was the neglect of the bank. I do not mean to sây, however, Ûi&t the 
complainants could not recover if proper notice had been givèn of the 
protest of the firçt draft. 

The remainihg question is, — Can this suit be maintained on the equity 
side of the court? I bave had some misgivings on that point, but Jadge 
BtODGETT overruled a demurrer to the bill, and National Barik V. In- 
surance Co., 104 U. S. 54, appears to be authority for that ruling. Thè 
decree will be for the amount of the net prooeeds of the three sbipments, 
with interest from the date of demand. 
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',,'' :.;:;,., . Armsteong V. Ch^mioai. Nat. Bank. , j 

' (C*rcM« Cottrt, S. JD. Jféu) Forfc January 4, 1890.) 

KeY, Sj» ;Ui s. i B3tô, wMob prohiblt? aUteausfer? by any natJQnal bapkiog associa- 
tion madë ^f ter tUe commission of an aot pi insolvency^ or in contemplatipn thereof , 
with A view'tô' the préiérënbe of one creâitor to ànother, is directed toi a préférence, 

?ot to th^ «lying ôf seouritywhen a debt is oreated; and if thela^saption be f ree 
rom f raçoT in f act, and is intended merely to adequately proteot a, ioan made at the 
ttoei th^crédltor oan retain property transferred to secèéeiùch aloan until the 
: debjb is paid, tb^pfib the. debtor is insolvénti and tbe oreditor bas roason at tbe time 
, to beUeVe tnat tobe the fàct 
a SAMB-^BAiirKfe»*S';tlBïr.' -^ ■'■' '"'^\"' 

; A!banker?a llén toé the'amount of the balance of its gênerai aeobunt does not ex- 
ist when the seeurities bave been deposited with the bauli for a spécial purpose, 
or for the pk^ënt of à particular loah. ... 

In Eq\iity'. Suit to redovér baïâùce oQ account. " 
Steph^A. Wbtter, foif complainànt. "'.'"''' 

' 8. P. ïfaih^ îot deîen^àat: .■ 

. Wallaçe, J, June.ï4/l887,\Gie FiddHy Natiopal Éank of Œ^ 
nati'trânamitfed tothe défendant, a bank doi;ag bmsiness in the city of 
New York, sepurîties çoqsi^ting of nofes, drafts, and billâ of exchange pf 
tl^é, àggregaté fe^ce v^up of over èl ,000,000. Thé Fidelity National 
Bapfc faîle^j^)î6rtly thereafter, and the complainant i^as a.ppointed its 
r&eiyer. ^n tli.,é fbliow NoyçnjhiBr the defepdant returhed' some of 
il^e sécuritiès to thè reçqiyer/ The receiver now sups to recovêr thp bal- 
' anoe, The dejfe^mt/à^sérts that it is ehtitled to rçtain $61 2,587 which 
ît collectée^ fTQJth, the, seçu^^ an(i,apply the sa,iaç'. to dischai^e that 
amount of wdeWedness p\ying to it by the Fideïity' National Bank at 
the time of ,ihefaiiuré of the latter, and that it bas returned or accounted 
for the balancé of the fi,ècurities to the plaintiff. . The fdlj^owing facts ap- 
pe^r irithei record: Thetwo bankihg institutions hà4» fora considéra- 
ble period :0f tipie anterior to the transactions in controversy, acted as 
correspori^Jéiit., bànks for one another at their respective places of busi- 
ness, dijringiwhich time the Fidelity Èank also kept itvith the défendant 
an ordipary; deppsit accctunt, which -(vas a large and, active one.. The;ac- 
çounts "betweenthe two banks, açising from collections, deposits, and 
payments, w^y.^ adjusted pe'lodicajly, and any {balance existing at such 
tildes waa çrej^îl^d or debited, and carri,ed forwa^rd in the accounts. In 
;^îa^rch,, I,880hp FidelityB^nlsf^aenljtp the .défendant $326,695, face 
^vMùW/flf notes àiUdbiUsj as ^ Ioan which it then 

askècl ïo'r df $306,00Ô, and the défendant consented to make the Ipan, 
Md creditedithe accpu.nt of the Fidelity Bank with the amount. The 
'Ttmijsapfipn;<^|lt,of which' this suit ^ri^es,. and which originated June.l4th, 
îapp^ra b^^cprréspiMidence by teleigrf^fjh ^n4 mail between the two banks. 
Jurié l4th tbe Fidelity B;anktel^Vaphe4 the defenda^^ 

. i "ÇartieS; hâve beeii sending false anojiymous.çirQulars, and haVe reported a 
run on us, aiso faïse. We forward, to you about one inilUçn cholce bills to 
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ibld against an}* overdraf t, Which will not be to exceed tliiity days, #ill ypq 
protect U3?" 

On the samedây it wrote to the défendant: 

"\Ve inclose herewith abont $1,000,000 of our choice bills, to hold against 
any overdraft we may make Until the false rumors subside. AYe trust you 
will not t'ail to stand by us,, as everything is ail rigbt, and we will appreeiate 
the favor in tiirie of necessity." 

June 15th the défendant telegraphed the Fidelity Bank: 
"On satlsfactory bills, wLen receiyed, might advance $200,000. Amount 
you name niuch toc large." 

The sàme day the Fidelity Bank wrote to défendant: 

"We hâve your telegram that you will advànce $200,000 on satîsfactory. 
bills. The denïand on us to-day is fearful, but we can recover ^)y your help 
during tbe week. The million dollars of bills are choice, and beg of jç^ to 
stand by uis to a large amuuht, if we require it. which we will for a few days. 
We hâve been keeping an active account witb you, and bave no othar bank 
to ask favors of. If you will do as we request, it will be one of the beat acts 
oï your history, and be appreciated mure than words can express. There is 
no bank that we know of that can pay ail at one time, witbout tielpî &nâ we 
beg et' you to see us through, especially as you run no risk, as thèse bills re- 
ceivable are àll good beyond question. The panic is subsiding, and we thiuk. 
in one week will be a thing of the pàst." 

The same day the Fidelity Bank telegraphed the défendant: 
"Charge us and deposit with assistant treasurer, NeW York, one htihdred 

tbousand dollars. Hâve him wire at once assistant treasurer heire to pay us 

one hundred tbousand dollars currency." 

June 17th défendant telegraphed to Fidelity Bank: 

"We wrote you yestei-day that we expected to be liberal.andmay inorease 
the amount somewhat. Tetegrapb us authorizing us to discount, any of the 
notes, and pledging ail notes and security in our bands for any indebtedness 
to us, and confirm by letten" , ; 

The same day the Fidelity Bank telegraphed to défendant: 
"If you will discount five hundred thuusand dollars of the bills, and retorii; 
balance, it will bèsutticient. Wire at once." 

The same day the défendant telegraphed to the Fidelity Bank: 

"We think it would be enough if we discount $650,000 of the bills, and 

then charge upthe certiticate of deposit for $300,000, retaining a niai'gin of 

coUaterals, aud retùruing the rest." 

The same day the Fidelity Bank telegraphed défendant: 
"Please refuse |P^^yment on our four drafts, Nos. 16,411 to 16,414, indu- 
sive, for one hundred thousand dollars each. " 

June 18th the Fidelity Bank telegraphed to défendant: 
"Please discount eight hundred thousand dollars of the bills, and then 
charge up certifloate of dnposit for three hundred thousand dollars; retain a 
margin of collatérale, and.return us balance. If this is dône, we pledge ail 
notes and seçurities in your hands for any indebtedness to you." 

The same day thfi défendant telegraphed Fidelity Bank: 
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"Attachments just served, suit Bank of Montréal on your account, and ail 
your property here; two hundred thousand dollars amount of suit." 

The same day the défendant telegrapbed to the Fidelity Bank: 
"Make no remittances to Cbemical, and do net draw on it." 

The same day the défendant wrote to the Fidelity Bank: 
"Your telegram of thia date bas been received, 'Please discount $800,000,* 
etc., and while fraroing a reply in which we intended to say that we would 
make it $700,000 total indebtedjipss, not $800,000, — which we considered too 
large, — at 11:45 A. M. tbe warrant of attachaient which is inclosed herewith 
for your perusal and return by réturn mail was served on us, thus putting a 
cbeck upon any further loans to you or essential change in the ac. We then 
telegraphed you of this attachment.and shortlytheieatter wired you byWest. 
Union, and then by B. & O., njot to send any remittances, and not to draw on 
us. You will, of course, see the v^isdom of this reijuest; for whateyer you 
Sent us would be subject to' thi^ attachment, if we accept such remittances. 
WoWM it'not be well àlso to bave anj^ orders which you may hâve given to 
yourcôrirespofadentg to remit to, us ïpir your accoun^ çanceled? We send you 
statemeht ofact. showing you ovérdrawn $113,049.99. Ôur collectious aet. 
d^pèars aboUt $34,000 in youir handB in addition théreto. " 

< Jsae 18th the Fidelity Bank wrote to défendant: 

"Wé tô-day drew stnall checks, a'raoùnting to about $5,800, before we re-< 
céived your message. Wé trust yon hâye sufflcient sjBpurity to protectthe 
$200,000 attachments, and pay the cheoks of to-day, and lêave a smaîl surplus 
addition, which you eau np doubt help us on. Wé think we are over the 
^orst, and if our friends stand by ^8 everything will work in good shape 
B|6ofa. Wéthank you for ypurfavors, which are greatly appreciated," 

June 19th Fidelity Bank telegraphed défendant: 

"Will you protect our outstftndîng drafts on you with proceeds in our let- 
ter of the 7th, (remittances for collection and crédit,) which will more than 
covér? If not, deliVeT tô ïîrst ISfational Bank, and we will instruct them to 
protect. Wlré àt once. " ^ 

June 20th défendant wrote to Fidelity Bank: 

"Your telegram of the I9th inst has been received, asking if we would pro- 
tect youf outstanding drafts agàinat yours of 17th. We wired back that we 
tfàvepaid your drafts. We hâve, not refuised payment of any of your drafts 
excepting the four of $100,000, stôpped by you. Hurewith statement of your 
act., showing you overdraWrn $89,020 at close of business to-day; also you 
Qwe us, iEor collections, $84,340.29." 

By a stipulation betweèn the parties, it appears tha,t the Fidelity Bank' 
"was insolvent on the 14th day of June, 1887, but that the défendant 
had no knowledge or reâsônable grbund of appréhension that such was 
tbe facti" Tbe: Fidelity Bank elosed its doors June -21, 1887, and tbe 
complainant was appointed its receiveri June 27, 1887. 

Upon thèse facts the complainant insists that the défendant did Bot 
acquirç any title to the sçcurities sent to it June 14th, because the trans- 
flt'wasvoid by section 52^2, Rev. St. U. S., which prohibits ail trans- 
fçrs by any national banking association made after the commission of 
an act of insolvency, or in contemplation thereof, with a view to the préf- 
érence of one cre,ditor to anotjier. On the other hand, the défendant in- 
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sists that itacquired a banker's lien upon the securities for the amount 
of any balance upon its gênerai account with the Fiddity Bank which 
remains unpaid. 

The naked fact that the Fidelity Bank was insolvent at the time it sent 
the securities to the défendant does not imply that the transfer of the se- 
curities was made in contemplation of insolvency, or with a view of a 
préférence to the défendant over its other creditors. Although, in the 
light of subséquent events, the Fidelity Bank was then insolvent, it may 
be that its insolvency was not suspected by its officers. So far as ap- 
pears, no act of insolvency had been committed. A bank is not in con- 
templation of insolvency until the fact becomes reasonably apparent to 
its officers that it will presently be unable to meet its obligations, and 
will be obliged to suspend its ordinary opérations. Roberta v, iZïW, 24 
Fed. Rep. 571. Until this condition of affairs exists, certainly a na- 
tional banking association does not violate the statute by pledging its se- 
curities to a reasonable amount to raise money needed to meet an unex- 
pected run. The best-managed institutions are liable to such contingen- 
çies, and the right to use theirassets in an honest attempt to bridge over 
such a crisis is indispensable to their safety. Obviously, the exercise 
of this right wbuld be impracticable if the pledge beqomes void wheneve? 
the attempt of the bankto rescue itself from failure proves unsuccessful. 
Il is apparent that the Fidelity Bfink did not intend, to pledge thesecur 
rities as. collatéral to its antécédent indebtedness wheu it sent t^^em in 
June to thp défendant, or for any purpose other than to the advances 
whicii it tHen desired. They were sent to protect the defendapt ^gain^t 
a temporary loan, iiot of any spécifie sum, but of such sums as the Fi^ 
delity Bank might need to meet the exigencies of the situatipn; against 
overdrafts npt warranted by the state of its account with the défendant, 
ànd which it expected to be compelled to make immediately. The de- 
fendant ^nderstood this, but was unwilling to accède' to a loan of an iur 
definite amoïiot) and ofïered at first to advance $200,000. The Fidelity 
Bank was not satisfied with this proposition, and begged the défendant 
to "stand by " to a larger amount, if its necessities so required. The let- 
ter of the défendant of June 17th does not imply any understanding on 
its part that it was to holà the securities to protect the former loan, Riuch 
less the gênerai account of the Fidelity Bank. , That letter mentions the 
fact of the previous loan of $300,000 apparently as a suggestion; of ihe 
extent of the assistance already rendered, ancj its disposition to treat the 
Fidelity Bank with liberality. That the défendant did not suppose the 
securities were in its hands as collatéral for anything except the sums 
needed by tlie Fidelity Bank for the emergency, is apparent from ita 
letter of June 17th, asking the Fidelity Baiik to pledge them for ail in- 
debtedness. Tothis the counter-proposition of the Fidelity Bank was 
that it would accède if the défendant would discount $500,000 of the se- 
curities and return the rest. Up to this time therehad been no thought ex- 
pressed on the part of either bank that the securities were to be a collatéral, 
for the gênerai indebtedness of the Fidelity Bank. In the mean time the 
defeodant had advanced $200,000 bydepositingit for the Fideii,ty Bank 
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Vith tîie assistant treasïirerat New Ydrk;cîty, and. the Fidelîty Bant had 
telegt-apheâ foir$100,00b more; and theréùjiôn, answéring the last prop- 
osition of the Fidelity Bank, the défendant proposed to discount $650,- 
000 ùf-the securitïes, aild return the rest, doubtless meaning to apply 
the procêedsto its $300,000 loan of Marcb, and to its advances made 
after June 14th, retainirig the excess as a margin to lûake good thèse 
amoiints in case any of the discounted paper should not be paid. To 
this proposition the Fidelity Bank replied that if the défendant would 
discount $800,000 of its secùrities it inight charge up the $300,000, re- 
turn thé balance, and retaîn a margin of collatéral, — that is, the pro- 
ceeds bf the $800,000 discounted paper,-^ând in that event àll retained 
in its hands should stand as collatéral for its whole indebtedness. At 
that tin;ie itS whole indebtedness, as appears from the defeiidant's letter 
of June ISth, was $800,000, $200,000, $118,000, and $34,000, in ail, 
$647,000, and the Fidelity Bànk doubtless supposed that the discount 
of $800i000 of secùrities vràxilâ cover its whole indebtedness, and enable 
it to draw further until there should be left only a àufficient margin 
to providie for the non-payment of any of the discounted paper. Before 
this proposition on the part of the Fidelity Bank was assented to by the 
défendant, the attacbmeht was served àt the suit of the Bank of Mont- 
réal, and the negotiations were dosed. When the negotiations were thus 
terminated, the Fidelity Bank had not consented that the secùrities 
Ishonld stand àà collatéral for the March loan of $300,000, or for its gen- 
"eral indebtëdiïess to the défendant. At this tinie the defendaht'had ad- 
Vanced thë Fidelity Bank $200,000 on the faith of the secùrities, and 
had writtén that H expected to be libéral, and might increase the amount. 
It Î8 not quite clear whether the défendant had nat also perniitted the 
Fidelity Bank tb overdraw its account in the further sum of $113,000, 
(èubsequently reduced to $89,000.) Under the cirquihstances, any ovër- 
"dl^ft made after the secùrities were sent to the défendant, and after it 
hàd advàhced the $200,000, should be regarded as due allôwèd on the 
&itb of the secùrities, in:the absence of distinct évidence to the contrary. 
ïf 'any part of the$89,o6o was a previous overdraft, to that extent it is 
faot to bé included. In this connection it is proper to sày that the amount 
qf ah overdraft is not necessarily the sum drawn, but is the amount 
drawn, less the àmoûnt to which the drawer at the tîme is entitled to a 
itiredit balance ùpon his account. 

'If there Was no transfei* of the secùrities to protect the antécédent iû- 
il^btedness of the Fidelity Bank, theh there was not à préférence bf the 
dieféndaht over its other creditors, and' consequently there is nothing iû 
thë transaction whîch contravenes the provisions of the statute. Although 
thé isécttrities sent were of a value vastly in excess of the sura advanced 
tipbn them, thèy were sent upon the eXpectatioh by the Fidelity Bank 
of-bbtaiûing advances to the lirait fbr which they would be acceptable 
cbllàliMàls; àrfd béïbi-é'there was any suggestion of pîedging them for pre-^ 
existing indébt^riess the défendant hjid làçquired a valjd liemipon thém 
by the advaiices alrèady made, and thç Fidelity Bank was Unable to re- 
flàll théûi if it' had desired td'db sb.- Tlie statute is diréctèd to a ptefer- 
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ence,'not,:tt> t^te giying of security when a debt is created; and if the 
transaction , be free from frand in fect, and is intended merely to ade- 
quatçly .protect a Ipan made .^^i the time, the créditer can retain property 
transferred tp aeoure such loan nntil the debt is paid, even thoughthe 
debtpr, is insejvent, and the créditer has reason at the time to believe 
thg,t ito Vp *J*6 fact. This has often been decided in the analogous cases 
arieingmjdpr the bankrupt act, (Jl^iffany v. Lucas, 15 Wall. 410; Cooky. 
TuMis, is Wall. 332; Chrkv.' Min, 21 Wall. 360,) and has. bçen.e?- 
pressly held in a case arising under the présent statu te, {Oasey v. So- 
ciété de Crédit Mobilier, 2 Woods, 77.) 

The view thus reached is necessarily fatal to the contention of the de- 
fendant that it acquired a lieu securing it for the $300,000 loan, or for the 
payment of the balance ârising upon the gênerai account of the Fidelity 
Bank. It is familiar law that a banker has a lien upon ail funds and 
securities in bis possession, depbsited with him in the usual course of 
business by a customer to facilitate the financial transactions contemplated 
b^t;^een them, whiçh e±tends to the paymertt of àtty balancé on geherW 
adcbunt. *the lien arises from the implied understanding of thé parties 
thP'çrçiçtitis to be giveti in the course of dealings between theiii by the 
banker to the customer upon the faith of the secuiities. It is equally 
familiar law that the lien doesnot exist when the securities hâve been 
dèpoStèd'fbï à spécial pbrpose, or for the payment pf a, pârticulàr, loan; 
and, where they are delivered specifically toprotect the banker in, q. par- 
ticuiartra'nsaçtion or séries of transactions, he has no lien uponthiem for 
any otheîrpUTpose, and' bàrtno.t assert one for any other indebtçdness, 
whether arising upon gênerai account or otherwise. This doctrine has 
very recently been reiterated and applied by the suprême courtin Reynea 

, V. Ifupm\f, 130 U. S. 354, 9 Sup. Ct. Rep. 486. That was a çasfe in 
wMch securities, consisting of $275,000 of municipal bonds, had/been 
Ifeffc by'ôriè'banking firm With: ahbther for a period of two years a!nd a 
half, during which large transactions on gênerai account took place be- 
tween them, variousloans were m^de to the former by thelatter upon 
an^çaiipjjess, pledge of the bonds, and the former, at the réquest: of the 
laitçÇi hfifd alsoobtained varipusioans of dther hapkers by pledging so 

! many of the bonds as was necessary in the particùlar transa.çtîqQ, The 
court fonnd as a factthatthebondswereleft with the banking firm, origi- 
nally as çpÛateral for a particular loan; that there was no express under- 
standing bfitween the tprpibafiking firms that they were to stand as a se- 
curityfpç gênerai transactions,, and that the Ipans subsequently made 
upon them were spécifie loans aceomp^nied by an express pledg^; and 
held thàt thèse circumstances were inconsistent with the existence of a 
gênerai lien. If the seuding of the securities had resulted, either jiji consé- 

. quenceof a subséquent expre^çontract, or in cpnsequence of,any,impli- 
C9,tioji frpfntlie nature of the transaction y in giving the défendant a lien for 
the antécédent indebtedne^ pfthe Fidelity Bank, it is extrenielyr^ubtful 
wheth^r 'ijie transaction could beupheld. The cases of5anÀ,y. Co%, 21 
■V^ali.;6()9„and J5anA V. JSw%,'l29 U. S. 223,4 Sup, Ct.Rep. ?l^l»tâlse 
a v^^.pf .t|>e statute whiçh suggests that noprefepent^çap he^o^t^in^ 
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by one créditer of a national baok over another, after the bank bas be- 
coine insolvent, whether obtàînéd with the consent of or by adversary 
proceèdings against the bank, aîid whether the créditer has or bas not 
any reàson to suppose the bank td be insolvent at the time. The com- 
plainani is entitled to a decree, and the défendant must account for ail the 
eecûriïles which it bas not rètùmed to the conij)lainant, their value or 
proceedk, less the amount ofâdyances and overdrafts made after it re- 
cei^'ed iberà. 



GotJLD ». lïïïiAD rf oî. 
ICirouU Court, D'CiiUjirado. Febrùary 1, 1890.) 

1. AsBOCIW^TIOïr8---ABTICI.E8— OOÎÎSTpUpTION— POWBRS OF TbUSTBBS. ■ 

Thé, trustées of an -nninoorpoiàbsd "trust, " organîzéd for the purjpose of aoqtilr- 

ing; hcildiDg,«ndâi8p08in^'0f'ttoicjapital Stock of oorporatiônig engaged in a partio- 

: ul^r Une pf business, whose articles of association authorize them'"to acqufre, re- 

eel v'e, bo\A, ànd dispose df the tltlè to " such stock, hâve po wer to sell any such stock 

t6 thlrd'^ersons. ■ 

■ 8. G0RPoBAirioiW-t-»STOcK— BcMP «6 CoKiiBt Tïii.NSPBK— Pabtœs. 

In a suit tocompel the offioers of a corporation to reglster a transfer of oorporate 
stock, tne 'corporation is not a neoesstiry party. 

~8. BAMB— DÈpkjîSES— AOREEMËNT NOT ÏO ttlANSEEB— COifSIDERA'TION. 

' Insuch & sultan agreementbetwean the complainanf s vendor and the défend- 
ant, from whom he purohased the stock,,that such vendor would not transfer it to. 
any'ihird persou', is not a good défense, Where it appears that sUch agreement wM 
made after ùie défendant had sold the'stook to complainant's vendor, and no con- 
sideratjion is alleged for the agreement , 

4. Bame, 

In such a suit, an ans wer allegin^ 'that the complainant had a(iqulred the stock 
without considération, for thé purpote of t>btainlng control of thé corporation to the 
exclusion o^ défendant, and ftll otnerpersons interested therein, states A good de- 
f ens'é. •■•■■■■' 

InEquitjr. • 

This cause was heard by Jtidge Philips, of thfe western district of 
Missouri, under order of the circuit judge. The questions to be decided 
arîse on exception^ taken by the complainant to the separàte answer of 
thè respondent Head, and oii demurfer to the bill by the respondent 
Warrefa. The SUbstantive dlegatipns of the bill are tbat the Phœnix 
Farm & Kànch Company is a corporation of the territory of New Mexico, 
' organized for the purpose of doing a gênerai cattle business, with a cap- 
ital stock of $160,000, divided into 1,600 shares, ofÇlOO each; that its 
pïîncîpal place of business is the town of Watrous, Mora county, N. M., 
:#ith ita pririôipàl office at the towh of Laa Vegas, N; M.; and that the 
Teb]f)6ndehts pretphd to be, atld assume to act as, directors of the com- 
,'paiày. It is alleged that on'April 4, 1889, the complainant, for good 
ànd vatluable opiisideration by hipa paid to the owners thereof, acquired 
1,596 shares Ofthiâ stock; that àt the tinie of bis parchase héreceived 
from thevendors certificates numbered 11, 12, 18, and 14, for 899 shares 
«ach, Whiôh Èertifieates werè indorsed on the back tiiereof, in blank, by 
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the former owners; that complainant became, and is now, the absolute 
owner thereof. It is alleged that the only interest of the respondents in 
the capital stock of this company consista in the ownership of one ahare 
each of the stock, which was transferred to them simply to qualify them 
to act as directors of the compàtiy. It is then alleged that on the 13th 
of April, 1889, complainant presented two of such certificates, numbered 
11 and is, representing 798 shares, to the respondent Warren, the sec- 
retary of said company, at his office in Denver, Col. , and demanded of 
him that the transfer of said shares be registered upon the books of the 
compaûy,'aftd that a new certificate be issued to him therefor, which re- 
quest was denied by said Warren. The bill further allèges that the re- 
spondents, although representing in fact but three shares of the capital 
stock of said company, yet retained in their possession ail the books and 
papers of the company, are managing its afifairs, purchasing and dispps- 
ing of cattle; and incurring, in a reckless way, obligations of the com- 
pany; that they refuse to recognize complainant as à stockholder, or to 
admit him to any participation in the management of the affairs of the 
corporation. The bill further allèges that, under the law of its création 
and its by-laws, the directors, can only hold their annual meetings for 
the élection of directors at said town of Watrous, in New Mexico, and 
charges that the respondents are about to proceed to hold such élection 
at Denver, Cbl., and asks that they be restrained therefrom ; and, further, 
that said Warren be compelled to register the transfer of said shares to 
complainant, and issue to him a new certificate therefor. The respond- 
ent Head files answer to the bill, admitting complainant's tifle to this 
stock. The answer makes a long recitation of facts leading up to the 
controversy herein, from which it appears that, subséquent to the incor- 
poration of the said Phœnix Company, an association knownas the Amer- 
ican Cattle Trust was fornied, in the state of New York, fpr the purpose 
of cpnducting a gênerai cattle business, by acquiring a majority of the 
capital stock of corporations and associations engagea in such business. 
This corporation was not an incorporated institution, but was simply an 
association of private individuals. It is alleged that on April 25, 1887, 
a contract was made by thfe respondents Head and Lawrence, ahd one 
J. G. Leary, on the one part, ànd the American Cattle Trust on the other, 
by which the former agreed to convey the stock in question to the cattle 
trust in considération of a given number of certificates for shares of stock 
in the trust company, on the basis of a valuation of the shares of stock 
in the trust company at $100 per share, and taking in exchange therefor 
the shares ôf stock in thç Phœnix Company at a valuation of 25 cents on 
the dollar. This contract appears to bave been flrst executed by the 
mutual transfer of the respective certificates of shares of stock in said 
companies. The answer allèges, inter alia, that, notwithstanding the sale 
of said capital stock to the said American Cattle Trust, the business was 
thereafter to be continued, as theretofore, in the name of thè Phoènix 
Company, and that the said Lawrence, Leary, ànd respondent were to 
continue to act as directofs ànd managers of said company, "subject, 
however, to a certain control over the gênerai management of said com- 
v.4lF.no.5 — 16 
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,pan3' by the boaïd- ctf trustées, of the American ,CattI.e Trust;" and, fur- 
,ther, that when the contfact for tl|ei .traiisfer of exchapge of said sharés 
, of i^tock as aforesaid, was madô ,it j^a,s unàerstoodiT^ 

:; "iXhatthe said shares of the capital stock in said; içompany [the Phœnix] 

,w.ereto be Ijept and held bythe saidfÀmerican Trust Coinpany; that thesame 

were not to be put on the tn'arket fcir salé, nor sold, nor transferred, or any 

part thereôf, to any other pel'soi, Sj*nîîicate, 6r corporation ; that it was not 

^cohtemplatèd, accordirig to the térms of the articles of agreement constituting 

said American Cattle Trust, that Said shares of the capital stock, or like shares 

dn any other corporation» the bontroUing intérest in wbich was açquired as 

.aforesaid, should be placed on jthe n^a'kçt, or sold or^disposed of in any man- 

.çer, duriqg the existence ofiaajd.Aperic^n Cattle Trust, but that the same 

fsiiould bekept and held in ihe îjîands pf persons, mèri^bers ôf said trust, or 

'feérsons by them selécted f br tliat, pù'rppse, to be kept and held as evideiice ôf 

'the right'and power of thé Aûifitié&à' Gattle Tïust to tegulàté and manage, in 

-steccirdanoé with tiie gênerai ànd hàruonious plan applicable to and affecting 

-ail the corporations wbieh should l>âi»eq>bers of said American Cattle Trust; 

t and that. while it w^s agreediain^i^Qf^pte^ ^^^ the said American Cattle Trust. 

, tbrough its trustées, in the exèrci^^jpf tjieir best discrétion, should purchasè, 

selj, and exchange property froin time t»'timè for tl|é geiie^al interést of the 

trust, it was not cohtempiàt^d iHîît tïïesnarès of stock, pi: any interést in tfae 

property, of said American Cattle TïûSt, iShonld bP àdM to any other syndicate, 

^corporation, or person." , ' iiv'i jv m , , 

It is then ajleged: ïhat auçr Jttiè pompletion pf said contract fpr tBe 
,exchange of said respective sHjares ..pf'stpck the 1,696 shares of stock in 
the Phçeijix Company were sïgpedapd deliveredto \h.é American Cattle 
Tps^, aojd that such arrangemeçtfîbhtinued ur^til the 9th of February, 
,ilè88, whien the four certifiçates^; % 398 shares eacli?,delivered as afore- 
_ça;d to the America^ Cattle .J^j^st,,,were returne4 and .canceled, and a 
ney?, certiûcîite Was i^uéd by respp.ndént,»as presi(Jent, and said Leary, 
.,as seçfetary, for l,596,.shares. .ITïàti^ftérwards, on the 2d of Febriiàry, 
1889, OOP Charles Wi Gould, wbo, sras then chairniàn of the American 
Gatilp 'Trust, presented said ce'rtiucatè for 1,696, shares, and rëquested 
,that four certificat^, J)eissuedifl,ii(p^thereof,—6ri.p,, in the name of dé- 
pendant, for 3d9,,Bhares5,pne in the name of J* t. Erusli,, for a like num- 
'bpr; }^^d oriei|]i,thënamè ofsaid.jLawrence, for à likp nùpaber; and the 
pther in thei name of said QpuldVteri the remaining.sljàrçs,—-^ cer- 

.'tificates weré then,issued, .pigned, by respondent, aS président, àiid by 
tfae resppndeniWatren, as seçrëtary,, who had in, the mean tinie succeed- 
edto suci^ office. That by underst^nding and kgreernent between said 
., Gould, representing the Amei^icani Càtîlp Trust, and this respondehti tHe 
,Baid four certiiQcat^s,were,sJgnjé,d| iii^l^lank, to beforwardedto M. C. Mc- 
.,Ghe9, the trp^^urer of , said American, Cattle Trust, at New York, with 
! th§ distinct agreement between said Govild and tfae respondént tfaat tfae 
.Çjertificates- \yeretp, remain jii^ thp, possession ofsaid treasurer. And, 
,agaijti.»;it was.agreed àijd ûnd,çr^tppd that at tfae approacfaing annual 
élection of,di,rëptçira, wfaicfa, wa^,àgreed by.all. cpnçerned sfaould be held 
, at Denv^, Col., tfae , ^aid Lawrence, Brusfa', fefoùld, and tfais respond- 
ént s^iould t>e, ,'elppted ditectôrs. . , Tbe, answer tfaen ijuakes this further 
^allégation:,, '.',,,,, ,, ,^.'„ ' " ' 
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"DefeMant iEurther avers tbat the complainant George H; Gould is abroth- 
er of the saSâ Charles W. Gould, châirman of thesaid American Cattle Trust; 
Ihat the said George H. Gould was and la cognizant generally of ailjaffairs, 
purposes,and opérations of thesaid American Cattle Trust, and of thé plans, 
purposes, and scheines of the said Charles W. Gould, McGliee, and othèrs now 
controlling the afEair's of said American Cattle Trust, and that, corabining, 
confeilerating, and conspiring with them, he entered into an arrangement 
with them whereby the said shares of stock were to be indorsed and delivered to 
him, apparently and professedly, for value, but really without any considér- 
ation, 80 as to enable the said complainant, appsirently as a bonafide pur- 
chaser, to acqulre ownership and control of the said Phœnix Farm & Ranch 
Company; the real purpose of said arrangement, however, beingthat the said 
Charles W. Gould, président, and the said McGhee, treasurer, and otlier per- 
sons connected with said American Cattle Trust, should in his name, and 
through him, obtain the direct and exclusive control of said Phœnix Farm & 
ïtanch Company, to the exclusion of défendant, the said Lawrence, and ail 
other persons interested therein." 

It appears from the answer tliat the said trust associatioil has acquired 
the controlling interest in a large number of cattle companies scattered 
over the states of Texas and Colorado, and the territory of New Mexico, 
and that it has issued therefor certificates of stock aggregating about 015,- 
000,000. Ilxceptions are takén to the greater part of thiS answer, for im- 
pertinence ,«nd immateriality. By stipulation of counsel, the articles 
of association of the American Cattle Trust are to be taken as a part of 
the answer, or, at ail evènts, to be considered by the court in the d&- 
terrainatiôa of the questions raised. 

iîbgfer* <î;0irf/i6ert, for complainant. 

Hugh Butler, for respondents. 

Philips, J. , {after stating tke facts as above.') I do not feel called upon, in 
the détermination of the questions raised by the exceptions, to pass upon 
the question whether or not the real object and inspiration of the Ameri- 
can Cattle Trust was f o form such a combination against the freedom of 
trade ànd compétition as to subject it to the disability of being contra- 
ry to public policy. The trust company, as such, is not before the 
court; ànd counsel for défendant déclines to urge such objection against 
the character of the trust. 

The first question of importance arising on the answer is, did the 
the American Cattle Trust, or the trustées thereof, hâve the power to 
trangfer, by sale or otherwise, thé shares of stock in question to the com- 
plainant? Exactly how the complainant acquired possession of this 
fetock is not disclosed by the bill; and, taking the answer in its entirety, 
it ià to be inferred from its statements that the complainant must hâve 
obtàined them by the président or the treasurer, McGhee, of the cattle 
trust, fîlling up the blanks in the four certificates mentioned in the an- 
swer with the name of the coniplainant, and then delivering them to him. 
And, relérring back to the avermeuts in the bill, the complainant claims 
to hâve obtained them as a purchaser for good and valnable considéra- 
tion j and, for the purposes of this exception, we may so firat consi^er 
Mm'. - Ontiié hearing of thé application for a temporary injunction, it 
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was held by Judgè Halleit that, under the constitutîng instrument of the 
American Cattle Trust, it waS not within the gênerai soheme and purpose 
of the trust that the trustées shonld, upon the acquisition ofthe shares 
of stock of any corporation', imtlifediately transfer them by sale to a third 
party. Gould v. Head, 38 Ped, Rep. 886. If this be correct, it would, 
upon the complainant's theory of his right, place him hors de combat on 
his own chosen field. This leads to an examinatioij of the articles of 
association of the American Cattle Trust. The second paragraph there- 
of is as follows: ; • 

"The gênerai object contemplated by the parties who unité in the establish- 
ment of this trust is to encourage, (Jeyelop, and secure improved methods and 
économies in the production, transport^^tion, distribution, handling, and sale 
of cattle, sheep, liogs, and otber ajiimals, and of the food and ptiier products 
produced or manufactureid .firqm-thena, or any or ail of t.bern, in the United 
States or elsewhere, and to transact any and aJl other business incident there- 
to, growing out of or connected therewith, or with any or ail of them." 

The fifth paragraph sets out the method by whioh the gênerai objecta 
of the association are to b© attained; ■ 

"The method adopted by ttie parties hereto, and the trustées acting nnder 
the trust agreement, for acbomplishing tbe objects hereiubefore statèd, is thé 
acquisition, by purdhase, exchangé,' Or otherwise, and the holding, manage- 
ment, and disposition, of ahares of tbè'bapital stock of eompanies, corporaT 
■tions, and joint-atock associations organizedfor any of the purposes hereinbe- 
fore named In the second article of tiiis agreement, in the states and territor- 
lies of the United States, and in the District of Colu[nb|a, as well as in any 
other cou ntry," 

Looking at thèse provisions alone, there is strong ground of donbt as 
tè whether it would be withip the scheme qf the trust that the trustées 
should transfer by sale the stock a,cquired to a third party, Such power, 
unquestionably, should :appeE^r.4nr)expresslerms, especially if its exer- 
cise is likely to be followed bypuch results as suggested themselves to 
the mind of Judge Hallett, The only term from ^hicb sucb power 
can be deduced, looking at parpgraph 5 alone, is the following: "And 
disposition of shares of tb^ capital, stock of companies, corporations," 
etc. The term "disposition" bas so many applications, in its mère dic- 
tibnàry définition, which in tiie mainare consisten;t.with the more gên- 
erai objects declared in th§ second; [)aragraph, that it might well be ^aid 
that meaning should be given toit, if possible, which would not. pèr- 
vért the gênerai declaredr otyect<pf the associatiax:(,.nor lead to results of 
injustice to the interests of all:,conçfirned. In such juncture, the couij; 
might well say that the terpjHdisposition" should be restricted to its 
•more primitive and gênerai: import, ■çyhich does not necessarily imply a 
barter, sale, or aliénation, The greatest embarrassment, however, to 
my mind, arises on the language of subséquent paragraphs. Tbe sixth 
section provides, infer aiiçi, that-^ 

"Allof the shares of stock; bondS, cash, and other property or contracis 
for the same, rights, etc., or any matter or thing of value whatspever, coœ- 
ing into thé possession or cpntrol of the trustées, or tp which. they may be or 
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become entitled, shall be vested in, held, and controlled by the trustées as a 
whole, and shall not be alienated or parted with, except upon the authoriza- 
tion, and with the approval, of the board of trustées." 

The primary meaning of the word "alienate" is "to convey or transfer 
to another, as title, property, or right." The necessary implication from 
this is that it was in the contemplation of the originators of the associa- 
tion, and also in the mind of the framers of the articles, that it came 
■within the power of the trustées to alienate shares of stock held by the 
trustées, as it is expressly declared that they shall not alienate or part with 
the same, "except upon the authorization, and with the approval, of the 
board of trustées." 

Then the twelfth paragraph, which defines and déclares "the powers 
and duties of the board of trustées," isas follows: "To acquire, receive, 
hold) and dispose of the title to shares of the capital stock of companies, 
corporations, and joint-stock associations, organized, or engaged in any 
of the lines or branches of business hereinaboye described, or in any 
business relating to or connected therewith, or in any degree pertaining 
6x auxiliary thereto." , It is among the recognized canons of construc- 
tion that words and phrases shall be taken in their plain, ordinary, a,nd 
usuai sensé. Particular words and phrases are to be taken and under- 
stood in tbeir obvions meaning and common acceptation; and if they 
hâve acquired, among certain, classes of persons or tradesmen, any différ- 
ent or spécial signification, they are to be so applied by the court, The 
term "disposed of," in its dictionary définition, has among its meanings 
that of "bargain," "aliénation," "passing from one into the control of an- 
other," "parting with." Webst. Dict. b. Of course, the import of this 
term may be so limited . by its context and its cognâtes as not to extend 
io a conveyance or sale of property. The statutes concerning the grounds 
^f attachment in civil actions, as set ont in many of the statutes, afford an 
illustration. It has beçn held by the suprême court of Missouri, in Bvl- 
lenfiv. Smith, 73 Mo. 151-161, that the subdivision "that said debtor has 
cqncealed, removed, or disposed of, or is about to conceal, remove, or dis- 
pose of, Ms property j" does not embrace and cover the case of a fraudu- 
lent conveyance of property, for the reason that a preceding subdivision 
■of the section expressly n^mes fraudulent conveyances, and, as every part 
-of this section is to be presumed to cover a différent mode of disposition or 
.act, thé term "dispose of" is in tend ed "to cover ail such aliénations of 
property as may be made in ways not otherwise pojnted out in the stat- 
utes; for exàmple, such as pledges, gifts, pawns, bailments, and such 
other transfers and aliénations as, may be effected by mère delivery, and 
without the use of any writing, assignment, or conveyance." But it is 
•quite évident from this opinion that, but for such expressed employment 
■of the word "conveyance" in a preceding subdivision, there would hâve 
been no question but that the term "dispose of" would hâve compre- 
hended an aliénation by conveyance. If a power of attorney, or instru- 
ment creating an agency, declared that such attorney or agent, to whom 
was intrusted certain share? or other property, had powerto dispose of the 
(title thereto, could it be reasonably questioned that the power wae expressly 
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given td alipnaté^— to sell — auéîi; sharea or prpperty?. ;The jws dispo- 
nmdi, in the construction of wills ah^ deeds, has been held to arise on ternis 
of like import. The power to hold such shares, and, of conséquence, to 
manage and cbiitrorthem, is exf>ressly given; arid thi's is folio wed and 
supplemented by the power to "dispose of the title." Regard must be 
had to ail the Words and terms of the instrument creating and setting 
forth the powers and duties of such trustées. Such meaning must be 
given to them, if possible, as will give effect to ail its parts; for the pre- 
sumption must be indulged that in the construction of the instrument 
the framers carefully weighed each and every terra employed. So, where 
différent words are employed indefining the powers, with différent im- 
port, eiilarging or multiplying the functions of the trustées, each term, 
in pari materia, mxist be allowed its full import and office. 

Looking at this twelfth paragràph, we find that the power to acquire 
is given; then thé power to receive and to hold. Each of thèse indis- 
putably possesses a distinct meaniûg and office. Then foUows the power 
to dispose of the title, — anbthér and further power. Some force and 
efièct mUstbe given to it, and ità office can no more be suppressed or 
denied than that of its neighbors in the context. In looking further 
down this twelfth paragràph, we falave another instance of the employ- 
mentof this termj "dispose of," indicating thé fact that the draughts- 
men employed it in the sensé of klienation and complète conversion. 
Respecting the divideûda and pfofits arising from the trust, power is 
given "to invést, dispose of, aild reinvest thesame." As the power to 
invest is first stâtèd, foUowed by the power to dispose of, the term "re- 
invest," it does'Séem to my mind, obviously has référence to the pro- 
ceeds of the thing disposed of, whîch necessarily implies that there nad 
been an exchangé, by conversion, into some ôther form by the disposai. 
I màke no question' bf the cdfrecth'ess of the rule that where, for exam^ 
pie, the provisions of the law are inconsistent and çontradictory to each 
other, or a literal construction ôf a single sentence or section would con- 
flict with every other, and with the éntire scope and manifest intent of 
the act, it is the duty bf the court, if it be possible, to harmonize the 
various parts with èach other, and that to effect this it may be neeessary 
to départ from a literal cohsttùôfion bf one or more sections.' But, 
where a statute br written instrùmèiit can be construed consistently with 
a literal meaning bf the words used, the court will not give it another 
construction by nuHîfyiug or dïsrègarding one of its express terms. 
Hicks V. Jamison, 10 Mo. App. 35. There does not àppear, to my mind, 
such palpable cbiiîlict and incompatibîlity between the gênerai declared 
object of the trust, and the power bf disposai lodged in the trustées, as 
tb justify the elimîiiation of the term " dispose of the title." The trust 
agrèementthroughout shows that the most plenary discrétion is conferred 
on the trustées as to the thanner oï rlianaging and applying the proper- 
ties of the concèrn. If, in the exercise of their best judgment, in good 
faith, it was deemed wisèst, for the intérests of ail concetaed, to sell the 
shares in any one of the cattle companies, and rèihvest the proceeds or 
distribute the diVidéndSii-athet than depeild upon the profits to be de- 
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rjived from a successful management of the catUe, why should they not 
exercise the discrétion? What injury could necessarily be sustained by 
th^ respondent, as a stockholder in the gênerai trust property? His in- 
terest would «imply be in, the proceeds of the sale of the sharea, just as 
it would be in the proceeds of the sale of the cattle if the trust companj' 
had retained ttie shares of stock in the corporation. Of course, if such 
sale of shares should be niade in bad faith, corruptly, in violation of 
the trustées' obligation, the respondent, as any other stockholder, would 
hâve the right and the ready remedy to call the trustées to an account, or 
to restrain them, as for any other breach of trust duty or threatet^ed in- 
jury. It appears from the trust agreement that the respondent signed 
the same as one of the original parties to its organization. He therefore 
. knew what the powers pf the trustées were when h^ entered into the 
; jCpmpact for ithe transfer of his stock. .Certainly, as, a stockholder in the 
Phœnis; Cftttle Company^ itwas his rigj^t, and privilège, which no ope 
could gainsay,; to dispose at pleasure, by gift or sale, of his certificates 
of stock therein. , "The owner nïaysell and assign such shares like any 
other persQual property. The right pf aliénation is ian incident of such 
property, as wdl as any other; and a by-law of the corporation çrohib- 
, iting aliénation, or placing restraints thpreon, is void." Wood's Fi^ld, 
, Oorp. § 9èy.Mçare v. Bank, 52 ^o. 377. Thesp, certificateà, ip tlje prog- 
ress of jcpmmerciallaw, hâve hecofue the basis of commercial transac- 
tions in pur atates; and, "although neither in form or charactef n^otia- 
ble papej;,,..they approxipiate tp i,t as nearly as practicable." Bankv. 
. Lanier, 11 Wall. 3,77. Tberespondent got exactly what he contracted 
for, and we.migkt well apply to hixa the language of the court in the 
case pf J^tofe Y. Cotton-Oit ÏWst, aa.follovvs: 

"If, as sdleged, thèse certiflcates hâve been taken as a prioe or in exchange 
. for ten million dollars of property transferred to the trust, then, whatever be 
their validity and effect as shares of stock, whetherior not they confei- on the 
,h6lder8 the privilèges of cprporàte stockholders, or wfietlier or not they confer 
the right td participate in the carrying on Pf any illégal business, yel they un- 
donbtedly do tèpresent an Interest in the property rèferred to, and as such 
hâve a légal and reàl value; and we cannot understandhow such property 
fightsoan be placed Aors de commerce by an injunction." 

It résulta thât the exception to so much of the answer as in efFect 
pleads that the trustées of the American Cattle Trust had no po^er to 
transfer the stock in question to complainant is sustained. 

Thatjpart of the ansiyer which pleàds an understanding between re- 
apoudçnt and the représentative of the Anierican Cattle Trust tp the 
; effeiît that the certificates transferred to it ty respondent shpuld be held 
.by, it, ai^d, not transferred to any third party,.i8iexçepted to on the 
girounds that it attetnpts to Vary, restrict, and adtj to the terms of the 
written contract of sale between respondent and the trust company, and 
is without considération to support it. The answer had in the preced- 
ing part set out the terms and spécifications of this contract, but does 
not aver that the contract was in writing. Of course, if it was re- 
duced to writing, the presumption is that it contained ail that was 
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agreed upon and understood by both parties up to and at tbe time of 
its exécution, This would be equally true respecting a paroi or verbal 
contract at the time the minds of the parties met as to its terms and con- 
ditions. This alleged understanding is not pleaded as a collatéral under- 
taking, not expressed in the stipulation, aiid withheld, for any certain 
reason; but it is quite clear that it cameinto being after the contract of 
sale was made, for it is alleged, in effect, that it was understood "when 
the contract between himself and the sàid Lawrence and Leavens was 
completed." It, thèn, being a subséquent agreement, it is obnoxidus to 
the objection that no considération is alleged to support it; and the ex- 
ception thereto is sustained. 

I am of the opinion, however, that the last matter of défense pleàded 
in the answer, which is set out in the foregoingstatement, contains tnat- 
ters of substance, which ought to be invéstigated before the court shouM 
Ordèr a certificate to be isstiçd in the nahiè^bf the complainant, aS'prayéd 
for. If he bas paid no value for the possession of thé stock claimed by 
him, and he is lendjng hîùciself to a conspiracy to enable the parties 
named to hold and contrbl the properties of the Phœnix Cattle Company, 
with a view of wrecking it, and thereby diminishing tô that extent the 

' valus of rèspondent's stock, in the American Cattle Trust, the Coin- 
pWinant should hâve no. standing in a court of equity to assist him toa 

' position the better to accômplîsh the contemplated wrong. If he is an 
innocent purchaser for value, and in good faith, he can show it; and 
if his claim is merely sîmiilated, and he has acquifed possession, as th© 
agent and instrument of the' trust company, to enable them to perpètrate 
a fraud or wrong upon the rights of the respondent as a stockholder, it 
seems to me that this court ought not to compel the respondent, as prés- 
ident of the Phœnix Cattle Company, to exécute to him a new certificate 
of stock, but the court should lèave him where his own wrong has placed 
hîm. The exceptioii to this part of the answer is therefore overruled. 
The demurrer of the respondent Warren, the secretary of the Phœnix 

; Cattle Company, I. do not think is well taken. The act to be performed 
by him is simply ministerial. In re Klaus, 29 N. W. Rep. 582. And 
I concur with what I am advised was the ruling of Judge Hallett in 
this case: that the corporation is not a necessary party to this action. 
Thé demurrer is accordingly overruled. 

llïere may be other mattets and things stated in the answer obnoxious 
to the objection of immateriàlity, and the like, viewed as independent, 
substàhtive averments. But, as they are blended with the récitation of 
histOrical facts, showing hoW the respondent parted with his stock, àhd 
ixàvr the cbmplainàht Gbtaihed its possession, they are at least harmless 
defects; and it could'subsër've HO useful purpose to undertake to sepa- 
rateand eliminate them. 
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SuMMBEUN d al. V. Fronteeiza Silver Mining & Milling Co. et ai, 
(.Circuit Court, W. D. Texas. February 6, 1890.) 

1. CoBPOKATiOKS—CoNTKACTS— Action bt Stockholdeks. 

ComplainantB alleged that they and certain other persons agreed to organize a 
corjjoration for the purpose of operating mines. That afterwards they organized a 
mining company, adopted by-laws, and elected offlcers. That at a regular meeting 
of Bald corporation It was agreed that the capital stock should be divlded among 
the différent members thereof , coniplainants to reçoive a certain nuniber of shares. 
Subaequently oomplainants were induced to reslgn f rom thé board of directors in 
order to let In other Investors; they being promised that their interests should ro- 
main the same. That thereafter they were excluded f rom the meetings, and de- 
nied ail knowledge of the affaira of the corporation. That a new distribution of 
stock was made, the original distribution beingdisregarded, and the shares of stock 
which had been allotted to oomplainants were allotted' to others. Held, that ail 
thèse allégations did not show any contract on the part of the company as such, 
nor thàt the company, as such, had taken part in the alleged wrongful acts, and it 
coiild not be made a party défendant to an action to compel the issue to the oom- 
plainants of the shares of stock originally allotted to them, or for damages in case 
suoh shares could not be issued. 

2. PaBTIBS — MiSJOINDEK — ACTIOK TO COMPEL ISSUB OV STOCK. 

Where it açpears from the complaint that the oomplainants hâve no community 
or privity of interest, not being stockholders in the défendant company, and that 
the contraot wlth each complainant vsras separate, and there was no privity in tha 
. considération, a demurrer co the complaint on the ground of misjoinder of oom- 
plainants wili be sustained. 

8i Eqtjitt—Jumsdiction— Adéquate Remedt at Latv. 

Where it appears from the face of the complaint that there can be no spécifie per- 
formance of the contract allotting certain shares to oomplainants, and that the re- 
covery, if any, must be limited to a money decree, for damages for non-performance, 
the oomplainants hâve a complète and adéquate remedy at làw, and an action in 
equity will not lie. 

4. Samb — AOCOnNTING. 

The oomplainants not being stockholders in the company, there is no trust rela- 
tion exlstlng between them and the company that oalls for an accouuting in equity. 

B. PEACTIOE — DiSMISSAU 

In an action against several défendants, where the complaint contains no alléga- 
tions connebting one of the défendants with the cause of action stated therein, tha 
complaint will be dismissed as to bim. 

In Equity. On demurrer to bill. 
. This action was brought by R, L. Summerlin and George F. Lupton 
against the Fronteriza Silver Mining & Milling Company, C. E. Lyman, 
George M. Wakefield, and R. C. Russell. The bill allèges the following 
facts: 

"(1) Eobert L. Summerlin and George P. Lupton, of San Antonio, Tex., 
and cltizens of the state of Texas, bring this, their bill of complaint, against 
the Fronteriza Silver Mining & Milling Company, a corporation duly organ- 
ized and operated under the laws of Colorado, and a citizen of the state of Col- 
orado, having a branch office atSan Antonio, Bexar county, Tex., and doing 
business thereat, and C. E. Lyman, George M. Wakefleld, and K. C. Eussell, 
<3itizens of the state of Wisconsjn. 

"(2) And thereupon your orators, R. L. Summerlin and G. F. Lupton, com- 

plain and say that on or about the day of , A. D. 1885, an agree- 

luent Was made by and between certain persons hereinafter named, to form 
and organize a corporation for the purpose of buying, selling, bonding, de- 
yeloping, ând operating mines and mining property, and for smelting, reduc- 
ing, preparing, refining, and selling the products thereof, and for buying and 
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selling minerais; and in pursuance of said agreement, and on or about the 
3Ist day of August, A.: D. 1886, the following persons, to-wît, Q. W. Angle, : 
K. H. McCraeken, Joseph W. Maddox, Robert L. Summerlin, A. A. Alexan- 
der, George F. Lupton, and Charles W. Ogden, foroied and organized a cor- 
porate body, under the laws of Colorado, named and known as the ' Fonteriza 
Silver Mining & Milllng Company, ' the articles orcertiUcate of which corpora- 
tion were duly flled in theo^ce of the secretary of state of the state of Colora- 
do on the 17th day of Septerober, 1886, À. D. at 9o'clock a. m. of said day, and 
recorded in book 14, page 601. AH of which will more f ully appear, as well 
sis othéi matters and things herein àlleged, in a correct copy of the articles of 
incorporation pf said corporation annexed to the original bill, and marked 
• Exhibit A, ' and prayed to be considered a part hereof . 

"(3) Your orators f urther complain and say that subseqaently, to-wit, on or 
about the day ofSeptémber, A. D. 1886, the merabers of said corpora- 
tion, as.aforesaid, convQTied in San Antonio, Tex., and in accordance with 
the provisions of said articles of incorporation, adopted a code of by-laws to 
regulate the tnethod of condqcting thè business ot said corporation. AH of 
which wiil more f ully appear by référence to a correct copy of said by-laws 
annexed to the original biU, marked ' Exhibit B,' and prayed to be taken as a 
part of tbis bill of compl»int. 

"(4) Your orators furtber complaiaand say tbat at the meeting of the mem- 
bers of said corporation held in San Antonio, Tex., thefollowingofficers were 
elected in accordance \vith the éharter and by-laws of said corporation, to- 
wit: Geo. W. Angle, président; Charles W. Ogden, vice-président; A. A. 
Alexander, treasurer; Ê. H. McCraeken, superintendent; and S. M. Johnson, 
secretary. 

*•■■*■ * « * * * * * 

"(7) Your orators f urther complain and say that when the contract for the 
purchase of the said Fronteriza silver mine was mnde and completed the cor- 
poration, as aforesaid, was formed and organized as hereinbefore alleged, and it 
wasagreed at a regular meeting of said corporation that the capital stock of 
$1,000,000, as provided by the articles of incorporation, sbould be allotted 
and divided, and was allotted and divided, by a resolution of the board of 
directors, as follows: 33,000 shares were to be reserved as a treasury f und, 
for the payment of the accruing purchase money for said Fronteriza silver 
mine as it became due and payable, and for the purchase and érection of ma- 
chinery for working the said Fronteriza silver mine; 13,000 shares were allot- 
ted to said G. W. Angle; 13,000 shares to said R. L. Summerlin; 13,000 shares 
to Said J. W. Maddox; 13,000 shares to said R. H. McCraeken; and 15,000 to 
said G. F. Lupton. It was also agreed at the said regular meeting of the said 
corporation that; the said G. W. Angle, R. L. Summerlin, J. W. Maddox, and 
E. H. McCraeken should each contribute 1,250 shares out of their individnal 
allotments, making an aggregate of 5,000 shares, for the use and benefît of 
Charles W. Ogdén, who was thé attorney and légal adviser of the said mining 
corporation, and the same was accepted by said attorney for ail légal services 
rendered or to be rendered. And it was also agreed at the said meeting of 
the said mining corporation that if the proceeds of the sale of tlie said treas- 
ury stock should not be exhaûsted in the payment of the purchase money for 
the said silver mine, and for the procurement'and placing of said machinery 
to be used as aforesaid, the residue thereof was to be equally divided among 
the membersof the said mining corporation, shareand share alike. 

"(8) Your orators f urther complain and say thatit wasmntually understood 
èihd agreed that é^'èh and evëry one bf the corporate members of the Fron- 
teriza Silver Mining & Milllng Company was authorized and empowered to 
sell the stock reserved for a treasury fund, ôr hypothecate thè same, for the 
common purpose of succéssfully' promoting the enterprise; and it was also 
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agreed that the stock allottedto individual membera of the said mining cor- 
poration, as hereinbefore proportioned and distributed, or agreed to be dis- 
tributed, should not be sold or disposed of in any way without the consent of 
ail the original members of the said corporation. 

"(9) Your orators further complain and say that in Septeraber, A. D. 
1886, the said corporation, by and through its board of directors, determined 
and agreed to dispose of a portion of the said treasary stock for the purpose 
of creating a f und to pay carrent expenses, and to procure additional machin- 
ery for operating and working the said Pronteriza silver mine more success- 
fully ; and in furtherance of thèse objecta the said silver mine was examined 
and inspected by Dr. N. T. Lupton, and the facilities for; working the same 
were accurately ascertained, and assaya of ore made, in order to piofllably dis- 
pose of the said treasury stock, as will more fully appear from Exliibit C to 
original bill, etc.; and that the first payment of the purchase money for said 
silver raine was made on oraboutthe 19th dayof October, A. D. 1886, when 
the said corporation began working and operating the said silver mine; and 
hâve continued to workand operate the same until the présent time. 

"(10) Your orators further complain and say that the said corporation, 
through itsofBcers and agents, represented to your orators that certain in- 
vestments in the said silver mine would be made if said investors were al- 
lowed représentation, and the aame could be had and obtained, on the board 
of directors, and thereupon your orators were requeated to resign their poai- 
tions as directors, and were assured that their interests would not be jeopard- 
ized, but would remain the same; and upon thia assurance and promise, hav- 
Ing faith and confidence in the aaid représentations of the offlcers and agents 
of the said corporation, and for the purpose of f urtliering the interests there- 
of, your orators placed their résignations as members of the board of directors 
of said corporation in tlie hands of the président thereof . 

"(11) Your orators further complain and say that some time in 1887 the 
said corporation was in need of funds to successfuUy promote its interests, 
and thereupon the complainant B. L. Summerlin made arrangements with 
certain capitalists to supply the required funds as needed fortlie uses and pur- 
poses of the said corporation, which arrangements were made af ter the résigna- 
tions aforesaid; and, for the purpose of tbwarting and clestroying the said ar- 
rangement, a false report, prejudiçial to the value of said silver mine as an 
investment, was procured and secretly exhibited and read to the said capitalists, 
for the purpose, and with the corrupt design, of deterring thera from investing 
in the same; and your orators charge that the said corporation had positive 
knowledge that the said pretended report upon the said Fronteriza silver mine 
was false, and was designed for the fraudulent purpose of deceiving and mis- 
leading the said capitalists, and breaking up the said arrangements for pro- 
curing funds, and for preventing your orators from engaging in the business 
aflairs of said corporation, and for defrauding them out of their just and légal 
rights as members of the said corporation. 

"(12) And your orator E. L. Summerlin complains and saysthat in the for- 
mation and organization of said corporation, and in f urthering its interests, 
he bas expended much time and labor, and bas used his knowledge and in- 
formation to promote the same, besides various sums of money expended in 
behalf of said corporation, amonnting to about three thousand dollars, ($3,000;) 
that he has never received a dollar in return for his services, skill, and money, 
and, Jn violation of ail agreements, and contrary to his rights as a charter 
member of said corporation, he has not received a single share of the stock 
allotted to him, although he has often requested and demahded his apportion- 
ment, under the allotment agreed upon between the corporate members of 
said corporation; and that he was entitled to receive his distributive share of 
stock when the said corporation was organized, and after the said stock had 
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béen set apart for the working capital or treasury fund, which was on or 
about the day of , A. D., 1886. 

"(IS) Your orator G. F. Lupton complains and says that he bas expended 
much time and labor in advancing the interests and business of the said corpo- 
ration, beSides expending varions sUms of money, to-wit, one thonsand dollars, 
($1,000,) for the report made by Dr. N. T. Lupton upon the Fronteriza siiver 
miné, and varions other sums, aggregating about sixteen hundred aoUars, 
($1,600;) and that he bas not received liis apportionment of stock as agreed 
npon, and due him, at and upon the organization of tlie said corporation, al- 
thotigh he haa frequently denianded the same, and was ref used as herein more 
Bpecifleally stated and set forth, and bas received nothing whatever fromsaid 
corporation, either in money, stock, or other things of value. 

"(14) Your orators further coiiiplain and say that since their résignations, 
obtainéd as aforesaid, they hâve endeavored in divers ways to aseertain when 
and where the meetings of the said corporation were or wOuld be held, and 
■whatprogress had been made, and what was the condition of the afifairs of 
said corporation, to ail of which inqulries no'answer or information waa 
giveii or bbtained; and your orators further say that the said meetings of the 
said corporation were held at times and places unknown to them, and they 
are informed and believe, and so charge the truth to be, that a meeting of the 
Fronteriza Silver Mining & Milling Company was secretly held some time in 
October, A. D. 1887, and without notice to them, and that a re-election of 
offlcers was held, and a new distribution and reallotment of stock was made, 
by the Said corporation, and that the original distribution or allotmeut wa» 
disregardêd, set aside, and held for naught; and tliat out of the 100,000 share» 
of stock, being the entire capital stock of the corpoiation, your orators were 
allotted nothing, although, as charter members of said corporation, and by vir- 
tue of the original allotment at a regular meeting of said corporation, and 
by a unanimous vote of the members thereof at a regular meeting of the 
board of directors, your orators were legally entitled to receive 26,750 shares 
of stock,— the évidence of which is in the possession of défendant. 

" (15) Your orators further complain and say that the said Fronteriza Silver 
Mining & Milling Company is now operated and governed by the articles of 
incorporation formed according to and under the laws of the state of Colora^ 
do, and that the said corporation has distributed the shares of stock allotted 
to your orators among the présent members of the said corporation, and which 
said stock belonged to your orators, and was issued for their use and beneflt, 
but neverdéllvered to them; ail of which was in violation of their corporate 
rights, and to which they were entitled as charter members of the said cor- 
poration at the time of the organization thereof. And they further say that 
they at divers times demanded their proportionate shares of stock from thé 
said corporation, and, although the offlcers and agents thereof were able to 
deliVer the respective allotments of stock as originally agreed upon, and voted 
to your orators at a regular meeting of the directors, yet they hâve persist- 
ently refuséd to deliver the shares of stock as aforesaid, and do still refuse 
Bo to deliver the same to your orators, and continue to hold, use, and enjoy 
the same. 

"(16) Your orators further complain and say that the said 26,750 shares of 
stock allotted to them as aforesaid were held by the said corporation for the 
use and beneflt of your orators, and under an express agreement, as aforesaid, 
that the same were not to be transferred, sold, or hypothecated without the 
consent of ail the members of the said corporation, and are now wrongfuUy 
withheld from them. - 

"(17) Your orators further complain and say that the said corporation, 
through its board of directors, hâve misappropriated or misapplied the said 
ehares of stock allotted to your orators by increasing and enlarging the original 



BnHMEBLIN V. FBONTSBIZA BILVER MINING A MILLINQ CO. 253 

allotment to the members of said corporation, and that under said illégal and 
fraudulent distribution of stock G. W. Angle, the président of said corpora- 
tion, received 18,887 shares, being an excess of 6,887 shares over the original 
allotment, and in excess of what he was entitled to; B. H. McCracken, super- 
intendent of said corporation, received 18,887 shares being an excess of 5,887 
shares over the original allotment, and over what he Was entitled to; C. W. 
Ogden, attorney, etc., of said corporation, received 8,000 shares, being an ex- 
cess of 3,000 shares over the original allotment, and what he was entitled to; 
and others, who are non-stockholders in said corporation at sueh redistribu- 
tion received large amounts of such shares of stock, ail of which aggregate 
an excess of stock over the amount allotted to, and owned by, and to which 
they were and are now entitled, and which is now wrongfully withheld froio 
them by the said corporation. 

"(18) Your orators f urther complain and say that this suit is not simulated, 
or the resuit of collusion with otber parties in order to confer jurisdictiou on 
tbis court, but is real and instituted for the sole purpose of obtaining a re- 
dress of the wrongs complained of herein against the défendant corporation. 

"(19) Your orators f urther complain and say that they bave made every 
reasonable effort to obtain the shares of stock allotted to them from the said 
corporation, and hâve endeavored to ascertain the place of meeting of said 
corporation, to the end that they might induce the directors and oflacers there- 
of to take some action in their behalf, but witliout avail. On the contrary, 
the said offlcers and agents of the said corporation neglected and failed to glve 
the annual notice demandedby law, in the newspapers, of the time and place 
of meeting of said corporation ; and that they neglected and failed to mail a 
printed notice to your orators at It-ast thirty days previous to each meeting, or 
any notice whatever, verbal or otherwise, in utter violation of the charter 
and by-laws of said corporation, and hâve aiso refused access to and inspec- 
tion of the records, books, and papera of the said corporation to your orators. 

" (21) Your orators f urther complain and say that the said Fronteriza silver 
mine bas been, and is now, successfully operated and worked by the said cor- 
poration, producing a large revenue to the stockholders thereof , of which your 
orators hâve received notiiing, and yet the said corporation refuses to deliver 
to them the sUid 26,750 shares of stock, or any part thereof, or to pay the value 
theréof, although your orators hâve repeatedly demanded the same; that the 
par value of said stock is flxed at ten dollars per share, and the aggregate 
value of said stock is $267,500; and that the said shares of stock allotted to 
and belonging to your oratoi-s are worth far more than the par value in the 
mark et. 

" ïhat the said corporation called and known as the • Fronteriza Silver Min- 
ing & Milling Company,' by and through its proper offlcers, may be compelled 
to deliver to your orator Robert L. Summerlin 11,760 shares of stock in said 
corporation, and to your orator George F. Lupton 15,000 shares of the stock 
of said corporation, being in the aggregate 26,750 shares allotted to your ora- 
tors by said corporation at its organization, or, if that cannot be donc, by rea- 
son of the sale, transfer, hypothecation, misappropriation, or any other dis- 
position of the said sliares of stock, that an account may be taken, by and 
under the direction of this honorable court, concerning ail the corporate deal- 
ings and transactions in and about the sale, transfer, hypothecation, or rais- 
appropriation of the Said shares of stock allotted or agreed to hé distributed 
to your orators, and how inuch was realized theref rom, and what, if anything, 
was due to your orators, and what dividends bave been declared or profits 
made from thie sale of silver ore or bullion ; and that whatever may be f ound 
due to your orators on account of the said 26,760 shares of stock, and a pro- 
portionate share of ail dividends and profits and products, may be decr«ed 
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jitoyoar çrators, together V7itb cQstsi; an<d. jb^at your orators sh^Il bave snch 
ojbber and further relief as the nature of their case mayrequi répand toyonr 
honora shall seena meet." 

: 'Ftt''this bill the défendant company and C. E. Lyman demurred. 
\ É. H,'Siiinmerlin, for complainahts. 
O'W. Ogrden, for défendants. 
Befbre Pardee and Maxey, JJ. 

Pàbpee, J. 1. Complainants sue on a resolution of the board of di- 
rectdràbf:the défendant; company allotting to them individually, as char- 
ter menabers and incorporators, a number of shares of stock (to oomplain- 
ant Sunameriin, 13,000; to oomplainant Lupton, 15,000) of the défend- 
ant company, which stock they allège bas been wrongfully converted and 
issued to other parties. The company, C. E. Lyman, and George M. 
Wakefield are made parties défendant to the bill. ' The latter has not been 
served, nor has he entered an appearance. The défendant company and 
Ç. E. Lyman jointly and severally demur to the bill, assigniug as the 
grounds therefor that on the face of the bill the court is without jurisdic- 
tion; that the bill is without equity; that there is a deficiency of neces- 
sary parties défendant, and a misjoinder of parties complainant. The bill 
shows that complainants and certain other persons, in the year 1885, 
agreed to organize a corporation for the purpose of operating mines and 
mining property; and that afterwards, on or about August 31, 1886, the 
complainants and five others formed and organized a corporate body un- 
der the laws of Colorado, known as the "Fronteriza Silver Mining & Mill- 
ing Company," the présent défendant; that subsequently, in September 
of the same year, the members of said corporation adopted a code of by- 
laws, (the act of incorporation and the code of by-laws being attached to 
the bill as exhibits,) and elected officers; that thereafter it was agreed at 
a regular meeting of said corporation (meaning, of course, the organizers 
aforesaid) that the capital stock should be allotted and divided, and it was 
allotted and divided, by a resolution of the board of directors, (presum- 
ably the organizers aforesaid,) among the différent members of the cor- 
poration, reserving, however, about ône-third of the shares for the pur- 
poses of the organizatjon; that afterwards the corporation, through its 
oflScers and agents, (presumably the other members of the organization,) 
represented to complainants that certain investments in the silver mine 
would be made if investers were allowed représentation on the board of 
directors, and thereupon complainants were requested to resign their po- 
sitions as directors on a promise that their interests would not be jeop- 
ardized, but would remain the same, upon which terms and représenta- 
tions of the officers and agents of said corporation complainants did re- 
sign from the board of directors; that thereafter complainants were de- 
nied knowledge of the affairs of the corporation, and were excluded from 
the meetings, which were secretly held; and that, at a meeting held some 
time in October, 1887, without notice to the complainants, a re-election 
of officers was held, and a new distribution and reallotment of stock was 
made, in which the original allotment or distribution was disregarded, 
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set aside, and held for naught, and in which distribution complainants 
were allotted nothing; that ail the shares of stock of the sàid corporation, 
including that which belonged to complainants, wereissued and disposed 
of to other members of the corporation, and particularly to G. W. An- 
gle, président, R. H. McCracken, superintendent, and C. W. Ogden, at- 
torney, in violation of complainants' rights; that they at divers times had 
demànded their shares of stock, which, although the officers and agents 
were able to deliver, has been persistently refused by said oflBcers and 
agents, who still refuse to deliver the same, but continue to hold, use, 
and enjoy the same; that the corporation, through its board of direetors, 
has misappropriated and misapplied the shares of stock allotted to com- 
plainants by increasing the original allotment to other members of the 
corporation, and by making distribution to others who are non-stock- 
holders in said corporation. The wrongs suffered by complainants, as 
set forth, seem to hâve been committèd by the other promoters, incorpo- 
rators, and charter members; and ail advantages and benefits arising 
from such wrongs seem to hâve been secured by them, It is difficult to 
see how, the Company took any part, save as a victim, in the alleged 
wrongful actSi The company, as a company, is not alleged to bave made 
any contract with complainants, and apparently has no interest in the 
personrid of the stockholders. The resolution of allotment, which is the 
basis of complainants' demand, was manifestly a collatéral arrangement 
on the part of the incorporalors, who controlled ail of the stock of the 
corporation, as none had been issued in a regular way, and who were 
acting, apparently, regardless of the company's intereste; and, whatever 
ita binding effect upon the parties thereto, it is difficult to see how it is 
binding on the company. See Jodin v. Stokes, 88 N. J. Eq. 31; Parsona 
V. Howard, 2 Woods, 1. However this may be, it would seem that, if 
the companj' is bound to the complainants, in an action to enforce 
the agreement, and to recover the stock allotted, the parties who ma- 
Qipulated the company to complainants' injury , and who received and now 
hold the stock in controversy, should be made parties to the suit, or good 
reason given for not making them parties. 

2. While the complainants' causes of action arise at the same time, 
and under the same resolution, it does not appear that the complainants 
hâve any community or privity of interest. Complainants are not stock- 
holders of the défendant company. It is because they are not stock- 
holders that this suit is brought. Eaoh complainant is suing on his in- 
dividual right, for the enforcement of a separate contract. The bill does 
not show any privity in the considération. Each complainant's case 
stands on a différent footing, and requires separate proof. The diligence 
of one cannot advantage the other. The failure of one could not in any 
way affect the other, except beneficially. The company's défenses may 
bé différent, requiring différent proof. A release by one complainant 
would not defeat the other. Perhaps the cases are such, and bear such 
relation to each other, however, that under section 921 of the Revised 
Statutes they might be Consolidated, conformably, to the usages of the 
court, for Ihe purpose of avoiding unnecessary costs and delay; but in 
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PQçliçaee ^ would seem that ôuch; action would be warranted oriîy on 
motio» Qf tb0 défendant. 

3. While the bill, on its face, appears to be for a spécifie performance 
of a çontract for the delivery of stock, yet the bill shows that the défend- 
ant Company has already issued the stock, has no stock to issue now, 
aoid, in short, that there can be no spécifie performance. The prayer 
for relief is made to cover such a state of facts, and is for the delivery 
of the shares of stock, and if that cannot be done, — and the bill allèges 
it ijannot,— then for a decree for the value of the stock, and the divi- 
dende declared thereon. The case seems to be similar to the case of Xa- 
com]?e V. Forstcdl's Som., 123 U. S. 562, 8 Sup. Ct. Rep. 247, which was 
a suit tp recover certain pledged bonds alleged to hâve been wrongfuUy 
disposed of, and wherein the court said: 

"It is çlear that the Complainants, when they brought thia action, knew 
verywôll that they could not hâve the relief asked for in the first part of their 
ciaira, beçause by their own indorsement of the bonds they had been trans- 
ferred, «tider valid sales, to numerous persons, who either held theio as inno- 
cent purohàsers for value, or had parted with tliem to others, who held them 
in the ^ime character. Their only efficient prayer for relief, therefore, was 
fora decree. against the défendants for tlie value of the bonds, which they now 
insist mùst be eatimated as of the time of the decree. The first objection to 
thia relief îs that it is sinnply what they could recover, if they could recover 
at ail, in an action at law. It is the damages which, on their theory, are due 
for an unlawful conversion of the bonds. * * * We seê no reason why 
a court of equity should be resorted to for this remedy; nor is there anything 
in the nature of the transaction, since no actual fiaud on the part of ForstaU's 
Sons is prôyed, why an action at law should not hâve been, the appropriât» 
one to recover thèse damages. The case is by no means a complex or difflcult 
one. The facts are few, and eàsily proved. The transactions are open, and 
patent tb èVërybody, and an action at làW would afiford coiiQpilete and ample 
remedy forithe wrongcomplained of." 

In the présent caSe, the bill seems drawn on the theory that there is 
a trust relation between the cornplainants and the défendant compàny, 
because they rendered services in the organization of the corporation, 
and the company agreed to give them shares, whereby the company not 
only became their trustée as stockholders, but in some way becarae their 
trustée for certain spécifie shares, which entitles them to an accounting 
by the conapany of the disposition, sale, dividends, and proceeds of said 
shares. It is sufBcient to say to this that the complainants are not stock- 
holders of the défendant company; that it is very doubtful whether any 
other trust relation exists between them and the company; that the çon- 
tract calls for no certain shares, and such an accounting appears to be 
impracticable, if not absolutely impossible. Complainants' whole cause 
of action seems to be that the çontract to give them shares was violated, 
and that they hâve been damaged thereby; and their right to recover, if 
they can rénover at ail, seems to be limited to a money decree, making 
a case where a complète remedy at law can be had, for the damages can 
be as well ascertained at law as in equity. See Buzardv. Houston, 119 
U. S. 347, 7 Sup. Ct. Rep. 249, and the cases there cited. 
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There is nothing in the bill, save the statement making hîm a pàrty, 
that affects in any way défendant Lyman. He is not alleged to hâve 
been a charter meraber, incorporator, proraoter, nor to be a stockholder, 
nor to hâve participated in any way in doing the acts which are the basis 
of complainants' bUl. No relief is asked against him. It i8 not easy to 
see why he was made a party. 

The demurrer shonld be sustained, for that there is a raisjoinder of 
complainants, a deficiency of necessary parties défendant, and the com- 
plainants hâve a complète and adéquate remedy at law, and, as to de- 
fendant Lyman, because the bill makes no case v?hatever against him. 

Maxby, J., concurs. 



Geoeqe t). FotJbth Nat* Bank OB' LomsviLLïi. 
(Circuit Court, D. Kentucky. Jiine 4, 1888.) 

1. PaOTORS — ^PlEDGB — BONDED Wabehodsb. 

A yeoeipt for whisiy stored in a bonded warehouse is not a "document of title," 
Withinïhe meaning of Aet Ky. May 5, 1880, which provides that "every factoror 
other agçnt intnisted with possession pf a document of tltle to merchandiae shàU 
be deemed the owner, " so as to validatë a se^e or pledge of the property to an inno- 
cent third party, and which déclares that any customhouse permit or warehouse 
receipt shall be deemed a docnment of title, since whisky in a bonded warehouse is 
■ sabject to the régulations of congress, and is in charge of the officers of the gov- 
.- eriiment. 
Si. Same. ... 

An agent to whom such à receipt liàd' béen given, for tlie purposé of borrowihg 
money ofl it to pay the revenue tax, paid such tax hlmself,, and, after attempting to 
export the whisky, stored it in à free warehquse, and then pledged thèfree ware- 
house receipt for his Individual debt. Thô owner knew that the whisky had not 
been pledgal to pay the tax, and that the agent had it "in store. " Held, that the 
agent held the whisky, not as factor, but as créditer, and had no right, under said 
act, to pledge it. 
8. SÂMB— Wabbhousb Ebcbiptb. 

An agent who receives ordinary warehouse reoeipta for the purpose of negotiat- 
ing a certain loan for his principal on their seourity, and who after obtaining such 
loan by pledge of the receipts pays the loan himself without the knowledge of his 
principal, and thns repossessès himself of the receipts, bas no authority under said 
act to I>ledge them for anotb^r loan, sinOe, after his first plbdge of tha receipts^ Tûft ; 
was not " intrusted with " them again, within the meaning of the acU 

At Law. 

This case was submitted upon an agreed statement of facts. W. 0. 
George was a citizen of Illîhois, and the Fourth National Bank of Louis- 
ville, Ky., was a national banking corporation doing business at that 
place. The Newoomb-Buchanan Company was a Kentucky corporation, . 
with its principal place of business, at Louisville, Ky. Its business waa 
that of a distiller of Kentucky whiskies and a dealer therein. On the 
20th of September, 1884, it made a gênerai assignment of ail of its effecta 
for the benefit of its creditors. The qontrpversy in this case concerna 
certain 60 barrels of whisky known as " Andersen," made in June^l880, 
v.4lF.no.5 — 17 
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an$ diesignated by sériai Nos. 28,195 to 28,244. The case dîvîdes îtsélf 
into two' parts: First, with respect to the 85 barrels of whisky, No. 28,- 
210'tb No. 28,244; second, as to the remaining 15 barrels, numbered 
28,195 to 28,209. In the year 1880, George purchased from the New- 
comb-Buchanan Company 50 barrels of whisky , above mëntioned. At 
the time of the purchase they were stored in the bonded distillery ware- 
house attached to the Anderson distillery, at Louisville, Ky., and were 
there held in pursuance of thé requirements of the internai revenue laws 
of the United States, awaiting the coming due and payaient of the excise 
tax provided by law. The Anderson Distilling Company was a Kentucky 
corporation engaged in making whisky. George paid the Newcomb-Bu- 
chanan Company for said whisky, and received from it lO.separate ware- 
house receipts of the Anderson Distillery Company, issued in the name 
of L. J. Haskins, and by him indorsed in blank; each warehouse receipt 
being for 6 barrels of whisky. Thèse warëhôuse receipts were delivered 
by the Newcomb-Buchanan Company to the plaintiff, George. The fol- 
io wing is a copy of one of said receipts, (the pthers being similar except 
as to numbers :) 

"No. 2.514. 

"The Andeeson Distillery Company. Hand-Made Sour-Mash 

Whisky. 

i "LotrisviLLE. Ky., June 9, 1880. 
"Eeceived in- the Anderson Distillery Company's distillery' bonded ware- 
house, No. 97. flfth district ot Kentucky. for account and subjëct to the order 
of L. J. Haski^a, St. Louis, Mo., deliverable only on return of this receipt 

properly Indoraed, and on paymênt of government tax, $- — ^, and storage 

at the rate of ten cents per bbl. per month from 15th July, '81. fi Vè barrels 
Anderson hiand-made sour-mash whisky, entered into bond, as follows: 

'.-. War»» When 
Taxable. When hoiwe Taxis 

Gais. Made. Stamp. Dno. 

S USA Jnne, 1880 : B tmesa Jnly 6, '88 
"^uas •• ...» •• 
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F "This ri'ceiptiB giyen in déférence to the Kentucky warehouse law, as well 
a»to the lawB of the United States. Lioss or damage by are, the éléments, 
Bhrinkage, orriàtùnd decay at owner's irisk. " 

[Signed] "The Andeeson Distillery Company. 

"By Andrew Bxjohanan, Président. 
i^Attest:,-: ^ ),, ::-■,,.:..• 

, ([Signed] "J. S. Osborne, U. S.$tore-K;eéperv',' 

"Àt the time'George purchased this whisky from the Newcomb-Bu- 
charian Compa.ny , tbat company agreed that it would arrange for George 
btoking facilitiës forraising moneyto pay the tàx #hen it should be- 
ctoniei due. This tax became due in Jbné, 1888,anduhder the business 
rëgulations of the internai revenue départaient was coUectible during the' 
next 60 days; that is, duriûg the months ôf July and August, 1883. 
F6r the purposfe of arranging a loàn topày thë tax, George forwarded by 
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mail froiû Chicago, tothe Newôômb-Buchanan Company, the'lO warehouse 
receipts ietbove mentioiied. fop the purpose of havingJthe sa.me regaugedy 
and the tax paid thereob.' The Newcomb-Buchanaii Company prepared 
and sent tô George a promissory note, made negotiable, and payable at the 
Bank of Kentucky, in Lôùisville, Ky., dated 9th August, 1883, and due 
six months after daté, fot the sum of $1 ,233 . The note was the joint and 
severàl note of the Newcomb-Buchanan Company and George. Thé 
Newcoiûb-Buchanan Company discounted the said note, and used the 
money for paying the tax on the 35 barrels of whisky. The Newcomb- 
Buchanan Company had agreed With the bank of Kentucky to pledge for 
the security of the note the free warehouse receipts for the said 35 bar- 
rels. After the whisky was taken from bond, it was placed in a free 
warehouse belonging to thé Newcomb-Buchanan Company, and a ware- 
house receipt issued theïefor in due form to George. This warehouse 
receipt was sent to George, and was by him indorsed in blank, and sent 
to the Newcomb-Buchanan Company, for the purpose of having it deliv- 
ered to the Bank of Kentucky, to be held as collatéral security for the 
payment of the said note. This note having become due on the 12th 
February, 1884, a renewal of the same was made in the samé way, the 
Bank df Kentucky retaining the warehouse receipts as collatéral for the 
renewal note. This renewed note fell due on the 14 th June, 1884. 
Bèfore it fell due George authorized the Newcomb-Buchanan Company 
to sell other whiskies, which he owned, and which were in chaîne of the 
Newcdmb-Buchanan Company, and apply the proceeds of such sale in 
paymerit of the renewal note. George at no time authorized the sale of 
any part of the 60 barrels of whisky. About the 7th June, 1884, in 
anticipation of the maturity of the renewal note, which was to bécome 
due on the 14th June, 1884, George signed a joint note for $1,233, 
and remitted it to the Newcomb-Buchanan Company, to be used in re- 
newal of the said note so falling due onthe 14th June, 1884. The 
Newcomb-Buchanan Company, without any information to the plain- 
tifif, George, sOld $182.74 of other whiskies belonging to George, paid 
that sum intd the Bank of Kentucky as a crédit on the d«bt of $1,238, 
leaving a balance of $1,066.26. On the 30th of June the Newcomb- 
Buchanan Company, without the knowledge of George, paid the Bank 
of Kentucky the rësidue of the said debt, and took up the said note, to- 
wit, the joint noté of the Newcomb-Buchanan Company and George, and 
received from the Bank of Kentucky the warehouse receipts of the New- 
comb-Buchanan Company so indorsed in blank by the said Geoi^e. The 
Newcomb-Buchanan Company then removed the whisky from its free 
warehouse, and stored the same in the warehouse of Daniel E. Doherty, 
reeeiving a warehouse receijit in the usual form, to its own order. This 
warehouse receipt it indorsed in blank, and pledged it with the Fourth 
National Bank of Louisville, to secure a loan made at the time for the 
sum of $2, 100. The Fourth National Bank was entirely ignorant of any 
right of the said George to the said whisky, and George was entirely ig* 
norant of the fact that the note had not been renewed, and of what had 
been done by the Newcomb-Buchanan Cdùipany with thé whisky. 
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Xlpoa the failïïre of the Newcoiûb-Buchanan Company, George discov- 
ered the whereabouts of his whisky, and, having so discovered the same, 
tendered to the Fourth National Bank the sum of $1,081.73, being the 
amount paid on George's note by. the Newcomb-Buchanan Company, 
with intereet. The questions in this casp as to the 35 barrels were whether 
or not this tender was a sufEcJent one, and whether the Fourth National 
Bank was bound to deliver the whisky to George upon that tender. 
• As to the 15 barrels of whisky: : At the same time George transmitted 
the warehouse receipts for the!85 barrels of whisky, as aboyé mentioned, 
he sent also the warehouse receipts for the other 15 barrels. The New- 
comb-Buchanau Company did not forward any note for his signature 
with a view to its discount and paying the tax on the 15 barrels of 
whisky, nor did it at any time report the payment of that tax. On Au- 
gust lÔ, 1888, George, wrjting to the Newcpmb-Buçhanan. Company, 
inquired as follows: 

""What bas become of the other 15 barrels? There were flfty barrels iu ail, 
and you seeDs.only to bave unbonded 85 barrels. Please send to me papers 
covering the whple; that is to say, I would like one statement of the whole 
fifty barrels, when you shall havé fréed it ail." 

The Newcomb-Buchanan Company did not render any such statement, 
but on the inargin of the letter to George dated 19th August, 1883, made 
the following statement, signed by the initiais "G. C. B.," — that is, 
George C. Buchanan, who was président of the NeWcomb-Buchanan 
Company: "We will arrange for the pajyment of tax on the other 15 
barrels in a few days." Oni Eebruary 12, 1884, George was informed 
by the Newcomb-Buchanan Company, by letter, that it had this whisky 
"in store here.^' . The Newcomb-Buchanan Company, instead of paying 
the government tax on the said 15 barrels of whisky, arranged, without 
the knowledge of George, to export the same to Canada, in bond. At 
the Canada fpontier the oustom officiais of the dominion of Canada re- 
fused to permit the 16 barrels, or any part ofit,to enter the dominion, 
because it Was contained in packages of less than 100 gallons. There- 
upôn the Newcomb-Buchanan Company brought the whisky back to 
Iwuisville, and paid the tax thereon, and stored the same, in the free 
warehouse of Daniel E. Doherty, taking a warehouse receipt from him 
in the name of the Newcomb-Buchanan Company.; This warehouse re? 
ceipt it indorsed in blank, and pledged the same tothe Fourth National 
Bank for a loanof$ 1,500. After February, 1884, George made no fur- 
ther inquiry in référence to this 15 barrels of whisky, and did not dis- 
coveràts whereaboJits until the 20th Septembett 1884, which was after 
theiMlure of the Newcomb-Buchanan Company;: and then, having dis- 
covered it, he tendered to the Fourth National Bank the sum of $500.40, 
the amount paid by the Newcomb'-Buchanan Company to free the whisky. 
The Fourth National Bank was ignorant at thé time it took this whisky 
inpledge of ajjj' daim of George, and George, up to the time of his said 
tender, was ignorant as to what had béen done with the whisky. , 
'■ Jbftn Afaam jBrmwi and 6eo. itf. JQaJne, for plaintjfF.i : 
c Walter Eoans àad Âkxi P. Humphrèy, for défendant. , 
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Jackson, J., {afier atating thefads as above.') It is conceded by plain- 
tififs counsel that, uiider the foregoing state of facts, the défendant has 
a valid équitable lien upon the 50 barrels of whisky in question, to the 
extent of the claim which the Newcomb-Buchanan Company held against 
him, growing out of the advances or payments made by them for his 
benefit, consisting of the two sums of $500.40, with interest therepn 
from January 29, 1884, and $1,100, tendered the bank, November 12, 
1884. The controvetted question between the parties is whether de- 
fendant can hold the whisky, as against the plaintiff, for the full amount 
of itâ demands against the Newcomb-Buchanan Company for the securi- 
ty of whieh the warehouse receipts were pledged by the latter. If this 
question rested upon the gênerai rules of law relating to the right of an 
agent or factor to pledge the property of his principal for his own debt, 
it would be easily resolved against the défendant. But its correct déter- 
mination in this case dépends upon the proper construction of two açts 
of the législature of Kentucky in connection with certain provisions of 
the gênerai revenue laws of the United States. The tirst of said Ken- 
tucky acts is that "relating to warehousemen and warehouse receipts," 
approved March 6, 1869, the sections of which material to this case are 
the foUowing: 

"(1) That hereafter in this state ail and every person or persons, flrms, 
companles, or corporations, who shall receive cotton, tobacco, porlc, grain, 
corn, wheat, rye, oats, herup, wliislsy, coal, or auy kind of produce, wares, 
merchandise, commodity, or any other kind or description of personal prop- 
erty, or thing whatever, in store, or undertake to receive or take care of the 
same, with or without compensation or reward therefor, shall be deemed and 
held to be warehousemen. (2) That every warehouseman receiving anything 
enumeràted in section one of this act shall, on deniand of the owiier thereof, 
or the person from whom he feceives the same, give a receipt therefor, setting 
forth the quality, quàntity, kind, and description thereof, and which shall be 
desighated by some mark, and which receipt shall be évidence in any action 
against said warebouseman. (3) AU receipts issiied by âny warehouseman, 
as provided by this act, shall be negotiable and transferiible by indorseinent 
in blapk, or Ijy spécial indorsetnent, and with like liability as bills of exr 
change now are, and with like temedy thereon." "{bj That no warehouse- 
man or othèr person shall' issue any receipt or vouclier upon or foi" any goodsi 
wareSi merchandise, produtOy commodity, property, or other thing, of any de- 
scription or character whatever, to any person, persons, corapany, companies, 
corporation, or corporations, as security for any raoney loaned or other in- 
debtedness, unless such goods, wares, merchandise, produce, commodity, 
property, or other thing so receipted for shall be at tlie time of issuing such 
receipt or voucher the property, without incumbrance, of said warehouseman; 
and, if incumbered by prier lien, then the character and extent of that lieti 
shall bé fully set forth and explained in the receipt, and shall be aetually and 
in fact in store and under the control of said warehouseman at the time of 
giving such receipt or voucher." "(7) That no warehouseman or other per- 
son shall sell or incumber, ship, transfer, or in any manner remove beyond 
his immédiate control, any goods, wares, merchandise, produce, comnàodity, 
property, or ehattel, for which a receipt or voucher shall hâve been givOn, 
without the written consent of the person or persons holding such receipt, and 
the production of the receipt." 
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. Pîl^e.^cond of said acts is entitîed-An act to déclare and amend ,the 
law l'elâfciqg.to principals and factorB or agents, " approved May 5, 1880, 
Wfhich opntains the foUowiwg provisions applicable to the présent con- 
itroYeïsy, Yiz.;; 

"(1) Ee it«nacted by the gênerai assembly of the comraonwealth of Ken- 
tucky: - Every factor or other agent intrusted wilh the possession of a docu- 
mfent of title to merchandise, or with the possession of merohandise, shall be 
deemed Jb be the tnie owner thereof, so far as to give validity to any contract 
màde by Suèh factor or other agent with any other person for the sale or dis- 
position of ithe whole or any part -of such merchandise for any money paid or 
advanced, or negotiable instrument'given, or existing security surrendered, 
by such other person. (2) Where aay peison shall take any such merchandise 
or document therefor from any sucb agent, as a security for any antécédent 
debt or demand, he shall not thereby acquire any right or Interest therein 
other than Vfka jpossessed or mighj; hâve been enforced by such agent at the 
time of such t'rànsfer, or thari the value of any security surrendered at the 
time of such trànsfer, whichever ùaay be greatest. (3) The sale or disposi- 
tion provided for in the first sectioniof this act shall not be valid in favor of 
apy person who at the time he shajl advance or pay said money, or give said 
negotiable instrument, or surrender such security, shall hâve notice that such 
factor or agent js acting in violation of his authority. (4) Nothing contained 
in this act shall bô taken to aulhorlzé a common carrier or warehouseman, 
■who is not a factor or dealer in merchandise, to wliom merchandise may be 
intrusted for transportation or storage only, to sell or hypothecate the same; 
and nothing contained in this act shall be taken to authorize any person to 
sell or hypothecate any merchandise in his possession upon which he has is- 
sued a warehoùserreceipt." "(6) Any custom-house permit, warehouse re- 
ceipt, or other document, used in the ôrdinary course of business as proof of 
the possession of merchandise, or authorizing, or purporting to authorize, ei- 
ther by indorsement or delivery, the possessor of such document to trànsfer or 
receive the merchandise thereby represented, shall be deemed a document of 
title, in the meaningof this act; and a factor or other agent shall be deemed 
intrusted witli such document, whether the same is derived by him from such 
owner, or oWained by him by reason of having had the possession of said 
goods, or some olher document of title." 

In connection with thèse provisions of the Kentucky law should be 
noticed certain provisions of the internai revenue laws of the United 
States, in order to clearly understànd the situation of the property about 
which the controversy arises. , By section 3271, Rev. St., every distiller 
is required, at his own expense, to provide a warehouse, to be situated 
on and to constitute a part of his distillery premises, to be used only for 
the storage of distilled spirits of his own manufacture, until the tax 
thereon shàll hâve been paid; and such warehouse, when approved by 
the commissioner of internai revenue on report of the collector, is "de- 
clared to be a bonded warehouse pf the United States, to be known as a 
distillery warehouse, and shall be under the direction and control of the 
collector of the district, and in chargé bf an internai revenue store-keeper, 
adâigned thereto by the commissioner." By sections 8273 and 3274, 
such store-keefi^f has charge of the 'warehouse to which he is assigned, 
said warehouse beipg in the joint custody pf the store-keeper and the 
proprietor thereof; and no articles shall be received in or delivered from 
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such warehouse, except on an order or permit addressed to the store- 
keeper, and signed by the collecter having control of the warehouse. By 
section 3288, it is provided that no distilled spirita on which the tax 
has bëen paid shall be stored or allowed to remain on any distillery prom- 
ises, under the penalty of a forfeiture of ail spirits so found. 

It is shown by the statement of facts that the 50 barrels of whisky in 
controvérsy were, in June, 1880, stored in the distillery bonded ware- 
house of the Andersen Distillery Company, by whom it was manufact- 
ured. That said company issued to L. J. Haskins its receipt therefor, 
attested by J. S. Osborne, the United States store-keeper in charge of 
said warehouse and' spirits, specifying that the whisky was deliverable 
only on the return of said receipts, and the payment of the government 
taxand stOrage on the same. This government tax was due and payable 
in August, 1883. Prior to that time the plaintiff had become the owner 
of said receipts so issued to Haski,ns, and entitled to the whisky repre- 
sented thereby, under some arrangement or agreement with the Newcomb- 
Buchanan Company that the latter should aid or assist him in raising 
the money, when required to pay the government tax. Spirits so de- 
posited in a bonded warehouée of the United States are frequenily sold 
by the distiller or other owner subject fo tax, but while they remain in 
such warehouse of the United States, under the control of officers and 
agents of the government, they are subject to ail the provisions of the 
internai revenue laws, and régulations made in pursuance thereof. The 
whisky in question, while thus stored, was liable, not merely for the 
spécifie government tax thereon, but for ail lawful assessments made 
against the distiller or distillers in connection with the business. Hart- 
man v. Beau, 99 U. S. 398-397. 

Under the provisions of the law, it could not be delivered from this 
bonded warehouse of the United States, except on payment of the gov- 
ernment tax, and "on an order or permit addressed to the store-keeper 
thereof, and signed by the collector having contrOl of the warehouse." 
Nor could the whisky remain in such warehouse on storage, after the tax 
was paîd , without incurring the penalty of forfeiture. In respect to this 
whisky, the Andersen Distillery Company did not, and could not, under 
the law, occupy the position of a free or private warehouseman. While 
the tax was unpaid and the whisky remained in thiâ warehouse, it was 
subject to régulations prescribed by the act of congress, and its place of 
storage was an agency of the gênerai government, and subject to the au- 
thority and control of officers and agents of the United States. The prem- 
ises in which the whisky was stored, being a bbnded warehouse of the 
United States, and an agency of the government, where unbonded or free 
whisky could not be received or allowed to remain on stor^e without 
liability to forfeiture, do net corne within the provisions of theEentucky 
statu tes above referred to, relating to warehousemen and warehouse re- 
ceipts, and the law relative to principals and factors or agents. It cari- 
not be assumed that the législature of Kentucky undertook to regulate 
the duties and obligations of a bonded warehouse of the United States, 
created and established for the protection and security of their own rev- 
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euues, arid in which free whisky oouldnot remain without încurring the 
penalty of forfeiture. 

"CThé Kentucky acts Tnanifestly refer to warehousemen and warehouse 
receipts, and to principals and factors, over whom the state of Kentucky 
possessed authority, and could exercise lawful jurisdiction. Instrumen- 
taîitiea and agencies of the United States, such as the bonded warehouses 
«stablished and employed by them for the due and proper enforcement 
oftheir internai revenue laws, and subject to their exclusive régulation, 
<îo not corne legitimatqly within the scope of the above-quoted acts of the 
Kentucky législature. The Kentucky laws apply to ordinary warehouse- 
nién and warehouse receipts, and the relations between principals and 
factors, over whom, and wjiose duties and obligations to each other and 
to the public, the state may properly exercise her authority. In respect 
to the 50 barrels of whisky in question, and while the government tax 
thereon remained unpaid, the Andersen Distillery Company was not a 
Kentucky warehouseman, who conld' iawi'ully receive and issue receipts 
for free whiskies, but, was a governmental agency, for the custody of spé- 
cifie propefty, on which the United States had a lien for taxes, and the 
right of possession till such taxes were paid, when itsremoval from such 
place of storage was required by the law of congress. Beceipts issued 
by such an agency of the United States are not warehouse receipts, un- 
der the Kentucky act of March 6, 1869; noris the relation between such 
a custodian and that of the bénéficiai owner of the whisky that of prin- 
cipal and agent, within the meaning of the Kentucky act of May 5, 1880. 
When, therefore, the Anderson Distillery Company issued receipts for 
the whisky thus stored in a bonded warehouse of the United States, and 
subject to their control and custody, such a receipt, whatever may be 
sàid of the authority of this government agency to issup the same, did 
not constitute warehouse receipts or. documents of title, in the seuse in 
which those terms are employed in the Kentucky act. The company, in 
respect to such whisky, was not a warehouseman, under or subject to the 
laws of Kentucky, and theevidencesastoownershipof such whisky which 
itmight issue,' subject to the rights of the government, were not such re- 
ceipts as are contemplated or cov.ered by the warehouse or factors' acts 
of Kentucky. The plaintifiF, in forwarding thèse original receipts to the 
Newcomb-Buchanan Company to.enable them to arrange for the paymeht 
of the government tax, and iree tl^e whisky from the claim and posses- 
sion of the government, did not intnist his said agents with such pos- 
session of the property, or of such a document of title thereto, as will 
bring the case within the opération of the Kentucky statutes above 
cited. 

This view of the subject is of no spécial importance in respect to the 
cpntroversy over the 85 barrels of whisky. The original receipts, to the 
extent of said 35 barrels, were surrendered by the Newcomb-Buchanan 
Company in June, 1883, when the government tax thereon was paid, 
and the new free warehouse receipts of the Newcomb-Buchanan Com- 
pany were issued to George for said 35 barrels, which receipts, after be- 
ing indorsed in blank by him, wereiforwarded to the Newcomb-Buchanan 
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Company as his agents, to be pledged as collatéral to the défendant for 
the loan of $1,233 on the joint note of plaintitf, and his said agents, the 
Newcomb-Buchanan Company, Thèse new receipts, so issued to George 
after the 36 barrels were released from bond, clearly came within the 
opération of said Kentucky acts; and if, after they wereindorsed by him, 
and returned to bis said agents, the Newcomb-Buchanan Company, even 
for a spécial purpose, the latter had misapplied them, and pledged or 
hypothecated them to innocent parties, to secure loans or advances to 
themselves, the plaintitf's rights would no doubt hâve been affected by 
the provisions of the Kentucky factors' act. But the Newcomb-Buchanan 
Company, as plaintifif's agent, did not make any wrongful or împroper 
use of said receipts in the first instance. They properly executed the 
trust of their agency, by delivering those new free warehouse receipts to 
the défendant, in pursuance of the agreement and understanding of the 
parties, as collatéral security for the joint note of plaintifiT and them- 
selves. Their relation to the note, as between themselves, being that 6f 
surety for the plaintifF, when those receipts were placed in the posses- 
sion of the bank as collatéral for the loan, the agency of the Newcomb- 
Buchanan Company in respect to said documents of title, and the whisky 
represented thereby, so stored with them, ceased. The puipose: for 
which the receipts had been intrusted to the NewComb-Buchanan Com- 
pany were accomplished, and their agency for plaintiflf in respect ttf the 
same then terminated. When the Newcomb-Buchanan Company, on 
the 30th June, 1884, paid the bank the balance of $1,066 then due om 
the renewed note, and took up said receipts, without the requeât, knowl- 
edge, or consent of George, did their voluntary act in making sùch pay- 
ment, and thereby regaining possession of the receipts, bave the efGpct 
and opération of restoring or re-establishing their former agency relation 
towards the plaintiËf in respect to said receipts? This is the contention 
of the defendant's counsel, but the position cannot be màintained with- 
out disregarding well-settled légal principles, and extending the provis- 
ions of the Kentucky factors' act far beyond what the législature cohtem- 
plated in its passage. 

Assumiing that the Newcomb-Buchanan Company, in virtue of their 
connection with the note, and relation of surety thereon for George, and 
in disregard of his wishes, had the right to pay off thé note, and receive 
possession of the collatéral ffom the bank, in what character or capacity 
did they thereàfter hold such collatéral?; Certainly not as the agents of 
George. The bank, from whom the Newcomb-Buchanan Company re- 
ceived the receipts, held them in no agency relation such as the factors* 
act contemplâtes. The holder of a collatéral, as security for the pay- 
ment of a debt, is hardly to be held and treated as an agent or factor of 
the debtor, within the true meaning of the act of May 5, 1880, even 
though such collatéral should be in the shape of a warehouse receipt. 
In paying off the note and takiug up the receipts, the Newcomb-Bu- 
chanan Company were simply substituted or subrogated to the rights of 
the bank. They thereàfter held the note and the coUaterals as crëditors 
of George, for whose benefit, as their principal, the paymënt had been 
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'iritade.' This p'ayment môrely créated/between themselves and George 
<tlïe,iïe,w relation, by opération of law, of creditor and debtor, and con- 
iferred uponthem, at most, only thé right to hold such receipts as cred- 
itorsiuntil the amount so advànced for George should be refunded. In 
no just sensé oanifcbe/said that the possession of warehouse receipts is- 
sued by itbemselves, thus acquired by the Newcomb-Bnchanan Com- 
pany, would operate to constitute them the factors or agents of George. 
How can it be said, with any show of reason or propriety^ that thèse 
documents of title, obtainèd under suoh circumstances, were intrusted 
to them as the factors ors agents of George? ; What was the agency upon 
which theNewcomb-Buchanan Company held Géorge's documents of 
titlé) whose possession livaéiprocured without his knowledge and consent? 
■■ As creditors, they had the right to hold thém until thejr advances were 
returned; but nd relation of factor or agent was. eitber created or revived 
when they by Aheir ôwn act repossessed themselves of plaintiffs receipts. 
While holding plaintifiPs receipts, not as agents, but merely as self-con- 
stitutedcreditôrsj they wrongfully, andin fraud of bis rights, cancel the 
aame,sï6r&!the whisky in the warehouse of Daniel E. Doherty, and take 
Tedeiptsfhèiefor in their own name; ;which they pledge to défendant for 
a debtofiliidr own. ;. v/ i 

It is not prètended that thèse Dohertyireceipts, which the bank now 
' hôlds, and under whioh it claims the 85 barrèls of whisky for the se- 
'icurity of its loan to the Newoomb-Buchahan Company, were ever in- 
' trusted by spMiitiff to the NewcdmbrBu'chanari Qopipany , as his factora 
or aj^nts. M But it is said that the Newconib-Buchanan Company was 
enabled toiobtain thèse warehouse receipts bf Doherty, because they were 
intrusted by plaintifif with the receipts issued by themselves; but.aswe 
ihavealready shown, this position is not correct, and the case cornes down 
(siinply to thisi that a warehouseman who bas issùed his receipts for 
gobda placed in his possession on storage, whilê sucb receipts are stillout- 
standingiiwrongfmlly, fraudulentlyireimovea the go6ds from his own to 
another warehpuëe, where they are stored in his ôwn namej and the re- 
ceipts taken therefor are pledged for his own debts. There is nnthing in 
the sixth section ,of the factors' act ôf May 5, 1880, to jgive validity to 
Irights acquired; under such conducti or diyest the rights of the true 
rowner. : This actibn of the Newcomb^Buchanah Company, under the 
'feotsof this case, not only finds no support in the provisions of section 
6 of said act, but cornes within the express inhibition of the last Clause 
-of section 4 of said act, which provides that "nothing contained in this 
act shaiibe: taken to authorize any pérson to sell or hypothecate any 
• raerchkndise iti bis possession upon which he bas issued a warehouse re- 
ioeipt." Fëither the fâct that the défendant was innocent, and knew 
(ïiothing df ihe fraudulent acts of thé Newcomb-Buchanan Company, nor 
.tbe*fact that'suGh receipts as wéi*e issued by Daniel E. Doherty for the 
SS barrels of whiâky are made negotiable: instruments by the act of March 
6, 1869, Min ini any way affect the plaintiffs rights or operate to divest 
; hi& title to the whisky, br confer upon the bank any right thereto beyond 
1 whàt'the'iNewoomb-iuchanan Company could bave lawfully asserted 
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againsf the same. Thé defendant's right in reB|)ëct to the 35 barrels ôf 
whisky, under the facts stated, are only sueh as the Newcomb-Buchanan 
Company could hâve enforced, as against the plaintiff. The negotiabil- 
ity of the receipts taken by défendant, and its innocence in the transac- 
tion, in no way enlarge its rights. Insurance Co. v. Kiger, 103 U. S. 
352-357. 

In respect to the 35 barrels Of whisky, the conclusion of the court is 
that the plaintiff is entitled to the same upon paying to the défendant 
the sum of $1,100, which was tendered ît November 12, 1884. 

In respect to the 15 barrels of whisky, as already indicated, the origi- 
nal receipts which plaintiff forwarded to the Newcomb-Buchanan Com- 
panj', for the purpose of having them pay the government tax thereon, 
were not such warehouse receipts as were contemplated by and embraced 
within the Kentucky acts relied on by défendant. Not coming within 
the opération of those acts, défendant, under thé' fects stated, acquired 
no rights in or to this 15 barrels beyond what the Newcomb-Bticbanan 
Company could hâve claimed and asserted, which was the repàyment of 
the government tax, amounting to $500.40, with interest thereon since 
January 29, 1884. But aside from the considération that the original 
receipts which plaintiff placed in the hands of thé Newcomb-Buchanan 
Company for the spécial purpose of freeing the whisky from bond do not 
properly oome within the provisions of the Kentucky acts, So as to be 
governed and controUed by their provisions, how stands the casé as to 
the 15 barrels? The Newcomb-Buchanan Company first fraudulently, 
and in violation of plaintiff 's rights, asserted bwftershif) of thosé 15 bar- 
rels, and attempted to export the same to Canada.- Failing in this 
scheme of wrongful and fraudnlent appropriation ôf the property, it is 
returned to Louisvillc, and in January, 1884, the government tax thereon 
is paid by the Newcomb-Buchanan Company, and thereupon the whisky 
is released from the custody and control of the government officiais and 
agency, and passes into the possession of the Newcomb-Buchanan Com- 
pany withoutany definite or spécial instructions from plaintiff as to With 
whom or how it should be stored. It is going quite far to say that their 
spécial agency to pay the tax and free the whisky from bond continued 
after their fraudulent removal of the property, and wrongful attehiptto 
export it. But assuming that it did, and that their agency continued 
or was revived upon the return of the whisky to Louisville, when did 
such agency terminate? The original receipts issued by thé Andersen 
Distillery Company were no doubt given up when the tfitx was paid.' 
This payment was not made at the time or in the manner directed by 
the plaintiff; nor was any place of storage designated by hînl for the 
whisky after it should be freed from the bonded warehouse of thé United ■ 
Statfis. 

In what capacity, then, did the Newcomb-Buchanan Company hold 
this whisky, after executing their spécial agency of paying the govern-' 
ment tax thereon? Their agreement with plaintiff to arrange or prbvide 
for the payment of this tâx had no Connection with their character as 
warehoùsemen, or as factors or dealeirs in such merchahdise; When ' 
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plaintiff asked or accepted their assistance in arïanging or payîng the 
tax, did he thereby make them his factors or agents to deal with and 
control the property itself, within the meaning of the factors' act? Such 
a construction would, it seems to me, extend the scope and purpose of 
the act far beyond what itslanguage and gênerai intentwill justify or 
warrant. The most that can be claimed for the Neweomb-Buchanan 
Company in connection with this lot of 15 barrels is that upon paying 
the government tax, by way of an advance for the plaintiff, they became 
substituted to the lien of the gsieral government on the whisky for the 
amount so advançed, and that they thereafter held the whisky, not as 
factors or agents for the plaintiffrin the true sensé of the Kentucky act, 
but as oreditors who had açquired a lien thereon, and a right to hold 
possession till such lien waa satisfied. Any claim of dwnership or 
rjght to deal with the property beyond this was fraudulent and wrongfal 
on the part pf the NewcombrBUichànan Company, and could neither con- 
fpr nor dive?!t,rights. If the pledge ôf the Doherty receipts for the 16 
barrels iWrpngfuUy stored in 'the iname of the Newcomb-BUchanan: Com- 
pany cpuld.be susta,ined to the çsteiyt claimed for the défendant, it would 
follow that any person in poggessiQUi of persQual property by way of se- 
curity for deht, or by fraud or: theftoPould istore the same iû a warehouse 
in hi^Qwn n?ime, take receipts :frGm< the warehouseman therefor, then 
pledge suqli receipts to ftn innoceiit party for value, and thus divest the 
title, right,. ^nd interest pf the true owner in and to the property so 
wrongfuUyiPonverted. , .;.■ 

, Thç act rçlied on to s\istaipi such a claim never was intended tp cover 
snçh a; transaction. It cannot affpct the question, or préjudice the right 
pf the plaintiff, that such receipts- as Doherty gave to the Newcomla-Bu- 
chanajj Company are made negptiable', for Poherty's negotiable paper, 
baged uppq property stored with. him by a person having no right to 
pledge the property itself, cannot dçfeat or impair the rights of the true 
and IftWful Qvyner. The'statuteof Louisiana made such receipts nego- 
tiaible instruments, but the suprême: court, in the case oî Insurance Go. v. 
Kiger, ip3 U. S. 352-357, held that the owner's rights, were not de- 
feated by)the wrongful act of an agent in pledging such receipts for his : 
own; debts,alth6ugh the pledgee w^s an innocent holder for vdue. . The 
cases cited by counsel for defendfiptido not support their contention, as 
applied to the facts of the presentPase, which is clearly distinguishable 
ixom Sleam-^çat Goi y. Scudder, 2 Black, 378, and other like décisions 
relied on ,by défendant- There is nothing in the Kentucky acts which 
would pr,çould) under the facts of this case, propprly defeat the plain- 
tiff's right tp reçover thèse identical 16 barrels pf whisky from the ware- 
hpjij^epia^n Ppherty. In the judgment of the court, itjs.clear that the 
plaintiff is entitled to said 15 barrels of whisky upon paying to the de- 
fqndap.t,thp,fium of $500,40, with interest thereon, frPmJanuary 29, 
iS&ijsaid' Bum and interest being the only valid claim which the de- 
fendar^j;,v a^, betweep itself and plaintiff, bas or can assert against said 
whisky,;. , Judgmpnt will accordingly be rehderedinfavorof plaintiff for 
the ,twp lot§ of. whisky, subject to the claim of the défendant for the two 
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amounts hereinbeforé indicated. The costs of the said suit will be di- 
vided. 

Baer, J., (dissenting inpart.) Itis quite clear, from the statementof 
facts, that the Fourth National Bank made the loans and received the 
pledge of the 35 barrels and the 15 barrels of whisky without knowledge 
or suspicion that the whisky did not belong to the Newcomb-Buchanan 
Company; and it is equally clear that, as between that company and 
George, the company had no authority to make the pledges, except as 
to the extent of its lien for taxes advanced in unbonding the whisky. 
This settles the question against the Eourth National Bank, unless the 
Kentucky factors' act, as it is called, entitles the bank to a recovery to 
the extent of its debts, or, rather, to theivalue of the whisky, if not beyond 
the extent of the debts. It isclaimed that the Néwcomb-Buchanan 
Company in this transaction was not within the provisions of the facr 
tors' act, and is expressly excluded by the fourth section, which enacts 
that "nothing contained in this act shaJltbe taken to authorize a comnion 
carrier or warehonseman, who is nota factor or dealer in merchandise, 
to whom merchandise may be intrusted for transporta ti on or; storage 
oilly^ito ,sell or hypothecate the same; and nothing contained in this act 
shall foe'^taken to authprize any person tosell or hypothecate ,any .mer* 
chandise in his possession upon which :he; bas issued a vrarehouse ie- 
ceipt." The Newcomb-Buchanan Company was not merely a waré+ 
houseman, but "its business was that of a maker or distiller of Ken* 
tucky whiskies, and a dealer therein," and it did in fact sell whiskies 
for George; therefore the ifirst part of this section bas no application. 
Neither is the latter part applicable. It may be argued that this part 
of the section applies only to merchandise in actual possession, and not 
to documents of titlej but, be that as it may, the langUagè can, we 
think, only include merchandise in possession, upon which tbere is an 
outstanding warehouse receipt given by the' person who has the posses* 
sion of the merchandise. In this case, the 35 barrels of whisky for which 
the Newcomb-Buchanan warehouse had issued warehouse rèeeipts had 
been removed to Doherty's warehouse, and the warehouse receiptsï ex* 
ecuted by the Newcomb-Buchanan Company were fetumed and canceled. 
Reading the first and sixth sections of this act together, the caseturnâ 
upon the question of whether or not the warehouse receipts pledged 
were "intrusted" to the Newcomb-Buchanan Company by George, iwith* 
in the meaning of this act. The original warehouse receipts giv^n ibr 
the whisky in bond were Sent to the company by George in July, 1883, 
for the purpose of raising the money necessary to pay the tax, land takô 
the whisky out of bond. Thirty-flve barrels of this was unbonded, and 
put in the .Newcomb-Buchanan free warehouse, and receipts issued to 
George. Thèse were pledged to the Bank of Kentucky to.seeure the 
joint and several note of George apd the- company for $1,233. With 
the proceeds of this note, the 35 barrels of whisky were freed from the 
t^x. Thus far the çompàny acted strictty within its authority, and tha 
Bank pf Kentucky became the^ptual costodian of thèse receipte plôdged 
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tô it; But t"be natoral iriquilry is, what was the relation of the company 
towards thèse receipts at the time the note was paid the bank by it and 
the receipts taken in? Did the company receive thèse warehouse receipts 
as George's agent? It was «ntitled to'be subfitituted in thè bauk's steàd 
when itpaid the note aa the surety of George, but this right, in the ab- 
sence of any agency, arose from the coHipany's being George's surety, and 
possession thus obtainéd would not be "intrusted," within the rneaning 
of the statute. The company was intrusted with the original receipts, 
for the purpose stated, and was intrusted with the receipts issued for the 
whiskj"^ when freed from the tax, for the purpose of pledging them to 
the Bank of Kentucky, but only receipts for 35 barrels were actually 
pledged. In the correspondence between George and the company in 
July, 1883, George expresses a strong désire to sell a part of this whisky 
to pay the tax, instead of borrowing nioney for that purpose; and 
requesfcs in a letter to the company that "when an opportunity may of- 
fer for the sale of, sayj 25 bbls., please report it, and priée; to me;" but 
I do not find that George actuâlly authorized the company to sell any 
part of this whisky without further authority from him. He did, at 
the maturity of the note in June, 1884, authorize the company to sell 
other whiskies which he owned, and which were in the possession of the 
company, and to apply the proceeds of sale to th,e paymentof this note. 
The company was the agent of George to pledge the receipts to secure 
the note executed to the Bank of Kentucky, and it may be insisted that, 
considering the company 's other isolations to George as stated in the 
agreed facts, the company's agency continued for the purpose of re- 
ceiving from 'th& bank thèse receipts whenever the note was paid. Un- 
doabtedly, hâd the company sold the other whiskies as authorized, and 
applied the proceeds, to the paymentof the note, andthereupon received 
from the bank thèse receipts, it would hâve been as the agent of George, 
and George would hâve intrusted the company with the receipts; but the 
mère fact that the company had been the agent of G:eoi^e to ple«Jge thèse 
receipts to the Bank of Kentucky, and continue the pledge by delivering 
thei renewal notes, did not autlîorTzé the company to receive thèse 
pledged receipts as the agent of George^' when it paid the note, without 
his Knowledge or authority. I conclude, therefore, that thèse ware- 
house receipts werénot intrusted to the company by George, within the 
Éaeaning of.the first section of tihèfactors' act, and that the Fourth Na- 
tional Bank is. only eflititled to a lien fbr the amouhtof note, ($1,233,) 
with intereStl ' ■'■'' 

The receipts sepresenting the 16 bàrrèls of whisky were sent to the 
Newcomb-Buchànan Company, so thfe whisky might be unbonded, 
These'wère sent at the same time as tbe.othér receipts, and for the same 
pui^ose. The company made an attempt to export this whisky^ but 
iailed, and, oppn its return from the €anadiati border, paid thè tax, 
bùt'did not put it intoone of its own warehouses, but carted it from the 
caM directly to Doherty's Warehbuse, ànd took a warehouse receipt in its 
own name. This receipt was sùbseqtiently pledged to the Foùrth Na- 
tional Bank. The correspondence bôtween Ge&rge and the company 
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proyea that George knew this whisky had not been pledged to the Bank 
of Keniïickj, and thàt the company -would make other arrangements to 
pay the tte' which was then du©. This was in August, 1883, aod on 
the 12th February, 1884, George was informed by letter that the Com- 
pany had this whisky "in store hère." There does not appear to bave 
been any directions from or inquiry made by George al'ter this, àbout 
the whisky, until after the company's fàîlure, in the fall of 1884. Do- 
herty's receipt is dated Febrùaiy 25, 1884, and was plédged to the Fôurth 
National Bank in June, 1884, which was long after George knew the 
Company held this whisky "in store," and when he knew that, he did 
not haye either the Newcomb^Buchanan Company's .o;r auy other warç- 
houSé rëceipt in his possiession for this whisky. After the receipt of the 
letter of thé 12th February, 1884, George acquiesced in the company^s 
holding "in stbre" his whisky without giving him its or any other 
warehouae receipt. The warehouse receipt of Doherty, whiçh; was 
pledged, was obtained by reason of the possession of this whisky which 
George intrusted the company with^ and is clearly within the factors' 
act. I tberefore cçajclude that the Fourth National Bank'a lien on tljie 
15 bartelsôf; whisky is valid, to the extent of the debt of $1,500, fpr 
which it was pledged by the company, and to this extent dissent from 
the conduisions of Judge Jacksok* 
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' , ' Same j). Savannah Fiké & Marine Ins. Co. 

(Çi/rcuitC(ywrt,I).S(m1h,à.aTàUna. February 4, 1890.) 

1. iNSTJBANéB— INStfSABtB InTBBKST— WA,RBH0tJ8EMEN. 

Wàrehousenleii wbo hâve idsured, in> tbelr own name, cottoii stored: in tbelr ware- 
house on a Sorm of poUcy <;ontaming the spécial oiause, "cotlon in baies, thelr own, 
. or héld by them in truAt, 6t on commission, or on joint àccount with othersî oi' sold 
bnt (tôt dèlivéreâ, " bave an.'insnrable interest in the cotton entitliàg them to eue 
for tbe^ntif e ioss, tbongh the cotton was owned by another personi and that fact 
was not dlsclôsedto 1316 Insurance company. 

ia. SaMÈ— THB CONTBiOT— RlJSS;— KïiI.I!ASB' BT KsUBBD OF ThIBB PeKSONS. 

Whero the owner of property which Is exposed to danger of fire from railway en- 
gines bas reieased tbe railway cqmpanyfroio liability therefor, and when ^he In- 
surance wa^ efCecfed did not mention ihe i«leàse, the question whether the blnis- 

' sionto make known tbie existence of touch release invalidâtes an insurànce policy on 
such. property dépends nponwhethersuch release wasamaterlal fact in the con- 

. tract ofmsuVanfce, Which Isa questidn'fo* the juty. ' ' 

A SAMI!----ÇoSOT4iMÉïiT Oï MA^BBIAL PaCT. ,.. /i;"! i 

It is proper in an aotionl on the policy in such et^se to charge the jiiry tha^ if the 
company in the territory ip question made no différence in rate, with right of sub- 
rogation or Without it, oirif they flnd tnât there was neithér usô^ tiàr custom 

. ahowlng the materiaUt^of the right of ^ubrogationan^ngcompauiesl]^ Ibljelrao- 
ceptance or .rçfus^ Of risks, they might flnd that the failure to mention ihe, tact of 
thé release of'the rallrbal^company; wberé the application was verbÙ, wU not a 

< concealmentof a matériel fact, wlticb woqldsinraÛdatetbepoUçy, , ., ,, : 
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4. Samb— Aotios on Polict— EviniBNCE. 

WUere the complaint in an action on the polloy allèges an ofler of subrogation to 
tlie mstirance company, and no motion is made to sti'ike it out as immaterial, but 
a général déniai is âled, défendant canaot objeot to the admission of évidence to 
proye the offer. 

AtLaw., 

SmyAe <fc Zesand Welh & Orr, for plaintîif, 

M. I. Hcmmmd and I. H, Haywood, for défendants. 

SïMONTON, J., {char gîng jury.) Cely & Bro., warehousemen, insured 
cert'airi baies ofcôtton, stôred with them by plaintifif in their warehouse 
iù Gré^viile^ near the track of the Green ville & Golumbia Railroad. 
The cottbii Was insured in theîï own naœe,-on a form of policy intended 
for Warehoù&es, containing tke spécial clause, "cotton in baies, their own, 
or heM by them in trust, :ôr on commission, or on joint accountwith 
■othërs^ or sôld but not delivefed, contained in" their warehouse. The 
botton i/?às burned. Proof of loss wàs made. Cely & Bro. assigned their 
' policies tb thé plaintiffw ' Among thèse polîcies were one of thé St. Paul 
'Fire& Marine Insurance Company, for $5,000, and one of the Savannâh 
■'Mre<fe Marine Insurance Company,. for $2,500. Thèse two companies 
having refused to pay the loss, thèse suits were broùght. They are sé|)- 
arate and distinct suits; but, as they dépend upon the sanie facts, they 
are tried together. The défense is: (1) That Cely & Bro. had no in- 
Burable intertjst in the cotton burned. (2) That they insured the cotton 
in their own name, and did not disclose the fact that the Pelzer Manu- 
facturing Qojmpany owned it. With respect to thèse, I instruct you that 
Cely & Bro. , being warehousemen, had the right to insure cotton in their 
warehouse in, their own pâme, under the (orms of policy in évidence, 
and when thé loss occurréd they had thé right to sue for the entire loss 
in their ownnanje; and, baving.such right, they could lawfully assign 
the policy to plaintiff, théowrier of the cotton, who could lawfully sue 
as such assignée. In thèse suits, plaintiff, being assignée of Cely & 
Bro., is bound by everytbing which. would hâve bound Cely & Bro. 
ib^fpté notice of the assighmeïit. Treat the case as if brought by Cely & 
• Bro. (3) The last ground of défense is this: It seems that Cely & Bro. 
" bàd ërebted theif warehouse oh the right of way of the Greenville & Golum- 
bia Railroadij that they had leased the land on which it was built, and, 
undeï the "terme of the leasej Cely & Bro. had released the railroad com- 
,^4piffû!iP ïiàbïiity for Ëhy damage bccaaioiied by a fire from its loco- 
nmotives; that'this was a material fact, as it deprived the insurersof the 
ïight of ëubrdptiOn, and WÉfS nôt known or disûlosed to the insùrance 
company when the insurancë was effected, and for.this reason^he, policy 
la not bioding On the insurancë company. There can be no dotabt that 
jsrjben an insura,n»?e compâoy,.hâS paid a loss like this it is entitled to be 
put in the placo'^^would stand in the shoes-^of the person insured, and is 
ènijyei} toahyijlàim for damages wtoçh^t person insured had against 
the person causing the loss. This isi ealled the ^'right of subrogation." 
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It is given by the law, and need not be given by contract. I bave also 
no doiibt that in the présent cases the covenant in the lease of Cely & 
Bro. would prevent them from proceeding against the railroad company; 
and, as Cely & Bro. could not do this, the insurance company, being 
subrogated only to their rights, could not. 

The questions in the case are: Is this covenant in this lease a mate- 
rial fact? Was, its existence concealed by Cely & Bro. when they efFected 
insurance, or did they omit to state it? Did this concealmeiit or omis- 
sion invalidate the policy? Was it a material fact? Not, was it deemed 
by the insurance company a material fact? But was itknown, or should 
it bave been known, to Cely & Bro. to be a material fact entering into 
the contract of insurance? Thèse are questions for you. In coming to 
ydur conclusion upon them, you should inquire, in what way did the 
'■ insurance companies make known their estimate of this as a material fact? 
Did they communicate this to Cely & Bro. ? If not, did they make any 
différence in rates between property insured with right of subrogation, 
and such property insured without this right? Was there any usage or 
custom a,mong insurance companies in this territory making a discrim- 
ination in this respect, showing their estimate of the materiality of the 
xight of «ubrogatioii? Did they refuse risks in which subrogation was 
releaâed? ■ In order to niake this a material fact entering into this con- 
tract, both parties niust hâve known, or should bave known, that is, 
musi be presumed to know, that it was so considered. If it be a ma- 
terial fâct, and if Cely & Bro. did not intentionally conceal it, or if they 
omitted to state it because they did not know, and had no reason to 
kiiow, and were not put on the inquiry so as to know, that it was deemed 
to be a material fact by the company issuing the policy, then their silence 
with r^àrd td it does not make the policy invalid, especially if the jury 
believe from the évidence that the policy was issued on a verbal appli- 
cation. . / 

ON MOnON FOB NEW TRIAL. 
(Marph 7, 189Ù.) 

Before Bond and SiMONTON, JJ. 

Peb Curiam. The jury having found a verdict for the plaîritiff in 
each of thèse cases, the défendants now move for a new trial in each case, 
on exceptions to the charge of the presiding judge to the jury, The cir- 
cuit judge, at the request of the trial judge, sat at the hearing, and 
unités in the décision upon thèse motions. 

The first exception renews a motion made at the trial to dismiss the 
complaints, on the ground that they do not contain facts constituting a 
cause of action. The policies sued on were taken out in the name of 
Cely & Bro., warehousemen, in the usual form of warehouse policies. 
Plaintiff sues as assignée of Cely & Bro. They could bave sued in their 
own names, and on properproof could bave recovered the entire amount 
of the loss, (^Insurance Co. v. Warehome Co., 93 U. S. 527;) and so can 
their assignée, especially as this assignée was the owner of the cotton 
burned. 

v.4lF.no.5 — 18 
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; The second exception is tothei admission in evidenôe of a létter by 
plaintiff to the défendants offering to subrogate the défendants to any rights 
itmay-have againstttoraikoad eompanyj whoae locomotive is supposed 
to bave cavised the fire. It is charged that thîs testimony is immaterial 
and irrelevant. The complaint, in one ofits allégations, stated that this 
oflfer ba<J been made. : The défendants did not avail themselves of the 
Code provision autborîzing them to move to strike it but as immaterial 
and iurelevant. CodeiS. C. § 181, They filed a gefaeral déniai to this 
as to the other allégations of the complaint. This putplaintiffon proof. 
Whéther ,the défendants intended to treat the proof as immaterial did 
not appear until it was put in. They cannot now complain that it was 
admitited. 

Thè most serions exc^tion ia to somuch of the charge as related to 
tbesUénceof Cely & Bfo. respecting thecovenant in their; lease with 
the Green ville & Columbia Eailroad Company, releasjng that coinpany 
from apy liability for-fir» èaused by their locomotives on their right of 
way. i.Whether the &ct that Cely & Brou had released the railroad Com- 
pany from ail claim fop damages caused by its engines was a material 
factj oftoot, was submitted to the jury in the instructions of the court 
which are excepted to, and the method by which the jury could ascer- 
tain fiuch materiàlity was pointed out to it. The jury was told that if 
the : insuxance companies in this ; territory made no différence in rate, 
with right of subrogation or without it, or if they found from the év- 
idence there was neither usage nor eustom showing the materiàlity of the 
right of Bubrogatibnanaong insurahce companies in their acceptance or 
refusai of risbs, then they might find that the non-mention of such a 
fact,; whei^ the insurance was on verbal application, was not a conceai- 
ment or brdisaion of a material fact, which would invalidate the policy. 
If the Jact had , been aâ stated s the jury found it would hâve jnade no 
différence in the risk; that neither party, insured or insurers, had ever 
treated in this sectionof the countryi such matter as material. This be- 
ing the case, it did not enteir or becomç a part of the contract of Insur- 
ance. The presiding judge was not in error. Tate v. Hyslctp, 15 Q. B. 
Div. 377; Phxmix Ins. Go. v. Eiie &W. Tramp. &., 117' TJ: S. 313, 6 
Sup. Gti Repl^ 750, 117;6i' : The motions are dismissed. 
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Interstate Land Co. v. Maxwell Land (jbant Coi 

Maxwell Land Géant Co, ■!;. Preteca et al. 

(ClrcuU Court, D. Colorado. December 20, 1889.) 

PtrBMC LatJbs— Gbants to Colonizeks— Constrtjctioiî— CoiTDmoïrs. 

ActTex. March 24,- 1825, provided forthe settlng apart of tracts of land for colqr 
nlzation, and stated how much land should begiveuto the cplonizers, and howmuch 
to eacb settler. A Mexicah land grant issued under this law asslgned to certain col- 
onizers a large tract of land, but deolared that the state retalned the rlght of prop- 
erty over ail the surpins land la the tract whioh should rem&tn after laying ofl the 
land helonglng to the colonizers and their settlers. The colonizers agreed to estab- 
iish a certain number of settlers on the tract within a given time, but they f ailed to 
do Bo.'jBfild, that no title passed to the colonizers, the grant not heing a présent 
conVeybnée subject to defeasance, but a contràct to convey on performance of a con- 
dition précèdent, which was never f ulfilled. 

In Eqniiy. 

On demurrer to bill and demurrer to cross-bill. 

John L. Jérôme, for complainant. 

C. E. Gast and J. M. John, for défendants. 

Brew^b, J. The single question in thèse two cases arises upon what 
is known as the "Beales Grant," — a grant made in the j'ear 1832 by the 
governor of the state of Coahuila and Texas. The pétition and grants 
are as follows: 

"Pétition «nd jçrants to José Manuel Royupla and John Charles Beales, for 
the year One lliousand eight hundred and thirty-two and thirty-three. To 
His Excellency, the Governor of the State of Coahuila & Texas — Sir: The cit- 
izen José Manuel Royuela, a native of Sultillo, and there married, and John 
Charles Beales, a native uf Engiand, settled in Mexico, and there married to 
a Mexican subject, having children, with ail due respect represent to your 
excellency: That being very desirous of augmenting the population, wealth, 
and pOWer of the Mexlcan nation, and at the same time of aflurding to a cer- 
tain number of virtuous and industrioiis families the means of acquiring an 
honorable BUksistence, by cnitivating a tract of land in the ancient province 
of Texas, and being, moreover, acquainted in full with the law of coloniza- 
tion passed by the honorable législature of this state on the twenty-fourth of 
HArcb, one thousand eight hunUredand twenty-flve, by which ' empresarios' 
or colonizing contractors are allowed to undertake tu colonize under the con- 
ditions and stipulations by said law prescribed, and being anxious toform an 
establishment that may be useful to a new colony, and at the same time bén- 
éficiai to the state, on accouht of the advantages to accrue thereout: We pray 
your excellency to accept u» as snéh em-presartos or culonizing contrai-tors, 
and to permit us to introduce into this state, within the time that may be stip- 
ulated, two hundred CHtholicfairiiltes,of moral and industrious habits, and 
for the object your .excellency' will be pleased to grant us the tract of land .in- 
cludfed witliln thefollowlng limits, viz.: Beginning at a land-mark set upon 
a spot whoreat'the thirtyrsecond degree of north latitude is erossed- by the 
meridtan of the hundred aiid second degree of longitudewest f roai London, 
said spot being at'thesoutli-west corner of the grant petitioned by Col.Reu- 
bcU' Boss ; from tbenee, proiceeding west along tJ^e parallel of the thirty-second 
degree of latitude, <a8< fac as Ihe easteru boundary of Hew Mexico; from 



276 .' laDEBAL BEPOHTEE, vol. 41. 

thence, running north on the boundary line between the provinces of Coa- 
huila & Texas and î^ew Mexico, as far as twenty leagnes of the. river Arkan- 
sas; from thence east, to the meridian of the hundred and second degreeof 
longitude, which is the western boundary of the grant petitioned for by the 
said Col. Keuben Eoss ; and frOm thence proceeding south as far as the place 
of beginning. Your petitioners, as empresarios, pray for this grant on the 
said conditions that it Waa formerly given tothe late Stephen Julian Wilson, 
whose term of six years is about to expire, on the twenty-sixth day of May in 
this year, without the conditions of the grant having been fulfllled. Besides 
the conditieiis which are required by the colonization law of tlie state, the 
empresarios and their S'ettjers agieeto observe the constitution of the Mexi- 
can nation, and the private constitution of this state, as well as the gênerai 
and local laws that hâve been or shall be hereafter proraulgated, , They f ur- 
ther bind thernselves to eomply with the conditions on which this pétition is 
granted, and to take upàrfns in défense of the rightsof the nation against 
the sayage Indians, or anyother enemies that may attaek the cotintry, or in 
any manner attem'pt to alter its form ol govemment, or to disturbithe public 
tranquility; and, finally, to prevent the inhabitants of the United States of 
North America from trading with the said Indians, and providing them with 
arms and ammunition in: exçhange fp,r borses.^nd mule3. Wherefore we 
pray your excellency to be plôàs'ed to graint this rfesisèetful pétition, "wl'hichwe 
shall consider as afavor conferred on us. Dated at Saltillo the tfairteenth of 
March, one thousand eight hûridred and thirtyttwo. , . i ; v; ,' 

[Signed] "José Manuel Eoytjela. 

-: , < ., ■ "Jo^n.Qhael:^ ^Pbaj-es. 

''conditions of THE GEANT. 

"Terma on which the suprême government of the state accept the proposai 
of the citizens José Manuel Eoyuela and John Charles Beales, for colohizihg 
certain land with two Hubdred foreîgn fàrailies sUeh as are not excepted by 
the law of the sixth ofApril.one thousand eight hundred and thirty.i 

"Article 1. The government aocepts the proposai made in the foregoing pé- 
tition,' as far as it is conformable with the laws of colonization passed by the 
honorable congress of the state on the twenty-fourth ot March, one thous- 
and eight hundred and twenty-five, and consequently assigns to the petition- 
ers the .tract of land included within the lollowing limits, that they may es- 
tablish thereon the proposed colony: It shall begin at a land-mark which 
shall be sefc up on the spot where the parallel of the thirty.'-second degree of 
north latitude crosses the imeridian of the hundred and second degree of lon- 
gitude west from London, siaid spot being at the south-west corner of the grant 
petitioned for by Col. Eeuben Eoss; from thence it shall pi-oceed along the 
parallel of the thirty-sècond degree of latitude, as far as the eastern Umit Qf 
New Mexico; from thence it shall ascend north, ou the boundary line between 
the provinces of Coahuila & Texas and New Mexico, as far as twenty leagues 
of the river Arkansas; Irom' thence it shall run east to the meridian of the 
hundred and second degree of longitude, which is the western boundary of 
the grant petitioned for by the said Col. Keuben Eoss; and from thence 4t 
shall proceed south as far as the place of beginning. 

"Art. 2. Though the boundaries of tbë tract set forth in the preceding 
clause are those assigiiedtoÇtephen: Julian Wilson, in a grant passed by this 
'government on the twenty-seventh of May, one thousand eight hundred and 
twenty-six, yetthls circuinStancehas not been considered an impediment tothe 
-entering into the présent contract, inasmuch as the time allotted tosthe said 
Wilson for the com^le^iôn of said enterprise will (expire) in the mohth of May 
of this présent year, without his having to this day. peif ormed the same. Or 
any part whatsoever. But if, however, in the short, time, that ha& to «lapse, 
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any number of the families of ihat empresarios shou^à présent themselves, 
then, and in that case, the présent grant shall, with due respect to the part 
or parts performed by the flrst grantee thereof, be null and voidto ail intenta 
and purposes. 

"Art. 3. In considération of the grant hereinbefore specified, the empresa- 
rios, or contracting parties, agrée to introduce and settle, on their own ac- 
count, two hundred foreign families, conforming themselves as well to the 
gênerai law of the republic as to the laws of the state in this behalf provided. 

"Art, 4. Ail lands whatsoever held under légal titles, that may be included 
within the limits designated in article flrst, shall be respected by thje colonists 
who shall hojd under this contract, and it shall be obligatory on the part of the 
empresarios to see to the observance of this clause. 

"Art. 5. The state retains to itself the right of property over ail the sur- 
plus lands which shall remain of this grant, after laying ofiE those which be- 
]or , to tbe empresarios and their settlers, aceording to the laws in that behalf 
provided. 

"Art. 6. In conforraity with article 8 pf the law of oolonization bereinbçr 
fore reférrèd to, the empresarios are boutfd to itltroduce the stipulated num- 
ber oftWo hundred families within the term of six years, which shall becom- 
puted froni the date hereof , undet thé penalty of being debarted from ail the 
privilegesand advantages afforded by the Said law. 

"Art. ,7. It shall be obligatory on the empresarios not to intrpdueeorsuffer 
tq remain in the colony men guilty of atrocipus crimes, pr: pf bad conduct ; as; 
also tP endeaver that no person whatsoever shall çarry on trafflc in artns and 
ummunition with the barbarous tribes of Indians, in exctiange for horseâ and 
mules» '■ ■ 

"Art., 8. "Whenever there shall be a sufiïcient number of men, the national 
militia shall be duly organized and regulated, aceording to the laws of the 
state in that respect provided- 

" Art. 9. The colony sl^all be regulated by tjie person wïiom thiSjgoyernment 
shàll appoint to allot the respective settlehients or possessions, and he shall 
<fuly observe the laws on colonization in force throughout the state, the gên- 
erai law of the eighteenth of August, onéthbusand eight hundred and twenty- 
four, and likewisô the instructions to commissiopers which hâve been ap- 
pointed by the hpnorable congress, taking care to afford protection within the 
limits of the colony to such persons only as shall be approyed of by the em- 
j)resarios. 

"Art. 10. Ail officiai communications, instruments, and other public docu- 
ments emanating frord the colony mnst be written In the Spanish language. 

"Art. 11. In référence to ail matters not provided for or expressed in thèse 
articles, the iempresarios, or the new settlers holding under them, shàll abide 
and be gpverned by the fédéral constitution and the laws of this state. 

"And his excellençyijthe gpvernor of the state,;j»s also the citizens José 
Manuel Eoyuela and John Charles Beales, having agreed in the articles of 
this contract to grant, and bound, respectively, tothe observarice and per- 
formance thereof , afterwaids signed the sanie before me, the undersigned sec- 
retary of this governmeht. And having been directed to give the empresarios 
this certified copy of ail the documents relating to the grant, that they may 
serve them as secuiity $nd as formai title (or as a title in form) thereto, 
the originals will, aceording to law, remain flied and recorded in the secretary's 
oflBce, under my pfia^-ge. 

"Dated Gity of LèènaVicàrio, the fourteenth day of March, one thousand 
•eight hundred and tliirty-twp. [Signed] José Maria de Letona. 

■ : " John Côarles BealIes. 

; ■■ .• .':- < . "JosE Manuel lioYUELA. 

I'Santiaqq pEL.Tjt^-Ls» ^cretary. 
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''Theforôgolng Is copied from the original documents filed and recorded In 
the seeretary's office undertny charge, whence it was ordered tak«n by his ex- 
oellency.the governor. 

"City of Leona Vicario, the fourteenth of March, one thoiisdnd eight hun- 
dred and thiïty-two. 

[Signed] ~ "Santiago del Valle, Secretaiy." 

The same year of the grant, and on October llth, Royuela conveyed 
by deed to Beales. He remained the owner until his death, in 1879. 
He dfeposed of his property by will made in 1873, and by sundry con- 
veyances from his devisees the title bas passed to the complainant in the 
one suit, ftnd the cross-complainant in the other, the Interstate Land 
Company. The question is presented by demurrers, so that the genu- 
ineness and validity of the documents are not open to question. The 
contention on the one side is that this was a grant passing title subject 
to defeasancë; thàt the graptor never insisted upon any defeasance, and, 
indeed, could not, because before theitime within which the conditions 
subséquent were to be performed the state of Texas had: revolted from 
the Mexican government, and established an independent nation of its 
own, and that ^?y this action performance of the conditions was rendered 
impossible. On the other hand, ttle contention is that the grant was iu 
the nature of a float; that by H certain outboundaries of a large tract 
were designatéd, within which the grantees, upon performing certain ac- 
tions, would obtain perfect title to prescribed amounts of land, and that 
never h aving performed anyiof the conditions, orthus paid any of the 
considération, no title was ever vested in the grantees to any portion of 
tbë land. The area of this tract, as stàted by counsel, is over 60,000,- 
000 acres. The fact that aiirésts attention at the outset is that the 
claim of title to this tract, an empire, in itself, has remained so long un- 
B^sçerted. For over 50 years, it has rested; quietly at peace with ail 
the world, and ail the world at peace with it. The grantee and single 
owner lived for 47 years^ aiter receiving the grant. Litigation, at great 
expense, through many years, passing to th^ suprême court of the United 
States, bas been carried 6n respectîng lai-ge bodies of land within this 
grant, claimed on other and independent t^tles, and now for the first time 
the courts are asked to pass upon this grant. It would seem as though 
the grantee did not undefstand the grant to be other than a float, as 
câaimed. While, of course, this does not détermine the légal effect of 
the instrument, it is certainly significant as interprëting the understand- 
ing of the parties, and iï js familiar thât djftentîmes the conduct of par- 
ties to a contract has great weight iu determining the real meaning of 
doubtful words or phrases ofit. 

Again, it appears from article 2 that the tract in question was one as- 
sigtied to Stephen Julian Wîlsdn in a grant of May 27, 1826, and an ex- 
^ination of the ternis of that grant shows that it'was substantially the 
sSliiç as this, By that, as by this, a term of six years was giycn d;br the 
performance of tiie contract, which term had notexpired; and yet, as 
stated in article 2,^this tact was not supposed to restrict the power of the 
government to make this concession.' 'Yet if, asclàiraed, thèse grants 
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.were deeds with conditions subséquent, title passing subject to defea- 
sance, we should scarce]y expect a second grant before actual forfeiture of 
the first. And in the latter part of article 2 it is provided that if, in 
the short time to elapse before the expiration of the six years, any num- 

• ber of the familiesoftbatempresano should présent themselves, then this 
grant, with respect to the part or parts perfornied, shall be null and 
void. In other words, this contemplâtes that the introduction of a num- 
ber of familles by the first grantee, Wilson, would give him and them 
title to portions of the grant, a title not acquired until such performance, 
— a view of the meaning of the contract consistent with that claimed by 
the demurrant, and opposed to that insisted upon by the complainant. 
But thèse are preliminary matters. We must look to the instrument 
itself,and to the law undei* which the concession was made, to détermine 
its real meaning; and, noticing the first article of the grant, — the article 
which may be considered as most nearly like the granting clause in an 
ordinary deed, — we find that the language is, that the government "as- 
signs" to the petitioners the tract of land included within the following 
Umits, that they may establish thereon the proposed colony. Now, the 
word"assign" may mean"convey," although it is not the ordinary word 
used in respect to land transfers, or it may mean a setting apartof the 
land: as a tract upon which the petitioners can perform their proposed 
colonization. That the latter is the true meaniiig is indicated by the 
purpose for which the land is expressly assigned, to-wit, as a place for 

/the proposed colony. The language is not, granted, on condition that 
they establish a colony, but asgigned as a place where they may establish 
a, colony; and, in what may be considered the récital preliminary to the 
grant, we find the articlesiare declared to be the terms on whioh the su- 
prême government acçepts the proposai for colonizing certain lands with 
!200 foreign familles. So the colonization was the object of the «ontract, 
and it must be assumed that no more rights were intended to be con- 

: veyed than those which resulted from colonization. 
, Again, by article 4, it is provided that ail lands within those limits 

; heldby légal titles should be respected by the colonists who held under 
this contract. True, land previously conveyed would, as a matter of law, 
be excepted from the grant; but the article also speaks of this as a con- 
tract, and implies that colonists under the petitioners would acquire title 
to some portion of the tract. Of course, if thia was a grant passing title 
to the grantees, this a,rticle was unnecessary, and it is significant as call- 
ing the instrument a contract, and setting it over agàinst légal titlé. But 
artidé 5; is still more significant, providing that the state retains the right 
of property over ail the surplus lands which shall remain of this grant, 
afier iûying off what belongs to the empremrios and their settlers. In 
other words, the state retains tiGe to part of the tract,^-a thing impos- 
sible,, if :^he instrument was a grant passing title to ail. It further im- 
plies that only part of the land would belong to the empresarios and their 
settler^, and that it was to be set apart to them in accordance with the laws 
of " the atate. This is exactly the idea contended for by the demurrant, 
-^tbat the instrument, taken as a whole, wassjmply a designatiQp of a 
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large tract, wîth given outboundaries, within which thepetitîoners could, 
by colônization, obtain title to certain amounts of land as prescribed by 
law. "Ail thèse provisions of the instrument make strongly against the 
contention of complainant, and, while there are some clauses in the in- 
strument which make in favor of this contention, — as, for instance, tho 
fréquent use of the word "grant," the spécification in article 3 that in 
considération of the grant the empresàrios agrée to introduce and settle 
200 foreign families, and the provision that a certified copy of ail of the 
documents relating to the grant shall be given to the empresàrios to serve 
them as security and as formai title, — ^yet if, taking the instrument as a 
whole, there be Conflicting provisions, and the real meaning by reason 
thereof be éoubtful, the familiar rule applicable to ail concessions from 
a government is that the concession or grant is to be construed strictly 
against the grâûtee, ànd in favor of the government, grantor. U. S. v. 
Cattle ebi, 83 Fed. Rep. 323. So, if inquiry was limited to the instru- 
ment itself, it would hâve to be atdjudged that it was not a grant passing 
title, but a désignation and Bstting apart of a tract within which the pe- 
titiôners might, by performing certain acts, acquire title to some land. 
But we are not limited to the instrument itself. It is made in pursu- 
ance of thô IftW of the state, and that law must be examioed in deter- 
mining the meariing of the instfuttlent. This would be the gênerai rule, 
and, in aîdditioûj this grant, in^ terms, refers to the law as fixing the 
rights of tlîé petîtioners. The ârst article déclares that the government 
accepts the proposai as far as conforffiable with the laws of colônization 
passed by the honorable congress of the state on the 24th of March, 1825. 
ThUs the partieular statute which we are to examine is expressly referred 
to, ànd by implication made a part of the contract. Aïticles 3, 5, 6, 8, 
and 9 also côhtaih références to the statute, and article 11 directly dé- 
clares thai in référence to ail matters not provided Ibr or expressed in 
those articles the empresàrios Or the new settlers shall abide and be gov- 
emed by the constitution and laWB. The act ôf March 24, 1825, referred 
tOi consisté of 48 articles. It may be found in Roekwell's Spanish and 
Mexican Law, p. 641. It purports to be a colônization law, and th© 
first feW articles refer simply to the admission and rights of foreigners. 
Article 8 iS as foUows : 

"The projeets for new settlements, in which one or more persons offer ta 
bring, at their expense, one hundred or more families, shall be presented tO' 

■ tiie government, and, if found conformable with this law, they will be ad- 
ipitted; and the government will immediately designate to the contractors the 

ijand where they a^'e to establlsh themselves, and the term of six yearis, within 

"which they must présent the nùmbér of families they contracted for, under 
the penalty ôf losing the rights and privilèges ofEered ih their favor, in pro- 

^ portion to thé ntimber of families which theyfaîl to intrbduce, and thé con- 
tract totally annulled if they do not bring, at least, one hundred families. " 

Article 11 defines the unit ôf iineaàurement. Articles 12, 13, and 14 
tend thus: 

"Art. 12. Taking tlie abôve unlty as a basis, and observing the distinction 
which must be màde between grazing land, or that which is proper for raising 
stock, aud farniingland, without the facility of irrigation, this law gràùts to 
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the contracter or contractors, for the establishment of a new settleraent, for 
each hundred families which he may intrôduce and establish in the state, five 
sitios of grazing land, and five labors at least, tlie one-half of which shall be 
without the facility of irrigation; but they can only receive this premium for 
eight hundred families, although a greater number should be introduced, and 
no fraction whatever less than one hundred shall entitle them to any pre- 
mium, not even proportionally. 

"Art. 13. Should any contractor or contractors, in virtue of the nuraber of 
families which he may hâve introduced, acquire, in conformity with the last 
article, more than eleven square leagues of land, it shall nevertheless be 
granted, but subject to the condition of alienating the excess witliin twelve 
years; and if it is not done, the respective political authority shall do it, by 
selling it at public sale, delivering the proceeds to the owners after deducting 
the costs of sale. 

"Art. 14. Toeachfamily comprehended in a contràct, whose sole occupa- 
tion is cultivation of land, one labor shall be given. Should he also be a 
stock-raiser, giazingland shall be added to complète a «î'Wo; and, should his on- 
ly occupation be raising of stock, he sliall only receive a superficie of grazing 
land equal to twenty-fbnr million square bars." 

Articles 15 and 16, like article 14, refer to amounts of land to be 
given. On September 4, 18^7, a séries of instructions to commissioners 
appointed by the législature for the partition of lands aniorig the new 
colonists was issued by the government. See Rockwell's Spàhish and 
Mexican Law, 649. Ainong them, article 4 reads thus: 

"Art. 4* He shall issue, in the name of the state, the titles for land, in con- 
formity with the law, and put new colonists in possession of their lands, with 
ail légal formalities, and the previous citation of adjoining proprietors, should 
there be any." 

And article 24, thus: 

"Art. 24. He shall take spécial carethat the portions of land granted to 
the colonists by articles 14, 16 and 16, shall be measured by the surveyors with 
accuracyî and not permit any one to include more land than is designated by 
law, under the penalty of being personally responsible." 

Référence in thèse articles to articles 14, 15, and 16 is to articles in 
the colonization law. Now, article 8 of the law quoted above, prescribes 
what the' government will do when the pétition of an empresarîo for 
oolonization is presented. If found conformable with this law, the 
government will immediately "designate" to the contractors land wheré- 
on to establish themselves. This, of course, does not mean that the 
government will grant them the land, but simply that it wUl sélect and 
designate the place where a colony may be settled. So that when we 
find, in the first article of the grant, that the government assigns a given 
tract to the petitioners for the establishment of a colony, the assignment 
is made by virtue of this article 8 of the law, and means simply the 
sélection of a place for the colony. Passing on to article 12, we find 
what the government will give to the empr^san'o specifically declared, to- 
wit, for each ;hundred families five sitios of grazing land and five la,bors, 
at least the one-half of which shall be without the facility of irrigation. 
This article makes plain the meaning of article 3 of the grant, and shows 
that that mea.n8 simply that, in considération of the setting apart of this 
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large tract of land, the petitibûei« agrée to introduce and settle on that 
land 200 foreign families. Articles 12 and 13 together provide what 
shall be given to the empresario who introduces 800 families, and receives 
more than 11 square leagues of land. This last article shows a clear in- 
tent that no party should obtain title to more than 11 square leagues, 
no matter what services in colonizatioij he may render to the state. Ar- 
ticles 14, 15, and 16 provide whàt the individual settlers are to receive, 
and sections from 12 to 16, inclUsiW, explain fully the meaning of ar- 
ticle 5 of the grant, which deçJareS that the state retains title to ail the 
surplus land within the grant afterlaying off that which belongs to the 
empresarios and their settlers. Thus thelaw makes plain the meaning of 
the contract, and shows that it was not a conveyance passing title. In 
other words, the grant must be îtreSumed to hâve been made in pursu- 
appe of the law, and to be liidited by the terms of the law. Indeed, it 
isidoubtful whether a grant maide in'exçess of the authority given by the 
law would be valid. This grant, ia^p^ms, refers to the law under which 
it.was made, and shows thatit was mâde in pursuance of the authority 
çonferred by that law, which provides that the governmént wiU sélect a 
tract of land upon which the éhtjpi-esario may establïsh a colony, and 
that, if he does, he will be paid in lànd at a fixed rate, and that the 
colonists that he introduces wili also recéive definite amounts of land. 
This grant, made thus in pursuance ôf this law, mearis just what the 
law says it may mean, and was simply a désignation of a tract within 
which the petitioners might establish a colony. It of itself passed title 
to no portion of the land to thém. 

In Spencer \. Lap^ey, 20 How. 270, the suprême court used this lan- 
guage in respect to the law under which this grant Was made: 

"The contrgLCi ot un empresario èbliged him to introduce colonists into a 
spécifie district. The colonist havlng a iCamily was entitled to one league of 
land, of a particulàr quality, for iirhioh he paid a small sum to the govern- 
mént. The empresario was paid Sve leagues and flve labors for every one 
bundred families introduced. Of course, the excess of land within the liiQits 
of the colony, after su[)plying the colonists and the empresario, remained to 
the governnaent. The commissioner of distribution Waa an officer of the 
governmént, who fluperiiitended the fulfillment of the contract by the ewi- 
présarîo. He ascertained the character of the colonists, allotted to' theha and 
the empresario their shares of land, and for that purpose appointedsurveyors, 
reeeived returns of survey, and executed the final litles." 

— ^Further sttengthening this vieW of the meaning of the: grant is article 
4 of the instructions quoted supra, which provides that the commis- 
sioners shall issue the titlea fot land, and this simply carries out the 
idea, running thraugh the law ^ that no title passed to any of the land 
uhtii the establishment of the colony. But, further, the law which we 
hâve been consîdering was the law of the state of Coahuila and Texas, 
which was passed in pursuance of a decree of the Mexican governmént 
of Aiigust, 1824, which will be found in Rockwell's Spanish and Mexi- 
can Law, p. 451. In that gênerai decree of the natiori, iDy the twelfth 
article, it is provided that no one person shall be allowed to retain the 
ownership of more than 11 leagues square. Obviously, one of thé 
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states, acting in pursuance of that decree, would not hâve provided for 
a larger grant. 

From thèse various considérations, it seems to meclear that the grant 
in controversy was not inteuded to be, and was not^ a conveyance sub- 
ject to defeasance, but that it amounted only to a désignation and setting 
apart of the tract as a tract within which the petitioners could establish 
a colony in conformity to the colonization law, and upon such establish- 
ment obtain title to a fixed quantum of land within the tract. As 
there is no prêteuse that one was ever established, no title to anything 
eyer passed. It follows that the complainant holds nothing by virtue of 
this so-called grant, and the demurrers must be sustained, and it is so 
ordered. 



Bennett V. Fenton et al. 
Wircuit Court, D. Minnesota. Februaty 19, 1890.) 

QmEnïro Title — Service bT PcBLiCATioN^JnDOMENT. 

tTnder Gten. St. Minn. 1878, c. 75, § 3, whioh authorizes one in possession of land 
t/O sue any person olaiming au interest therçin"forthe purposeof determiningsuoh 
adverse olaim, " a judgment In snoh an action against a non-resident défendant, 
npon service by publication, is valid, the action being in the nature of a proceeding 
in rem. 

At Law. Ejectment by James Bennett against William Fenton and 
the city of St. Paul. 

Warner de Lavirence and S. & 0. Kipp, for plaintiff. 

0. E. Holman and Cole, BramhaU & Morris, for défendants. 

Shibas, J. This action was brought for the purpose of determining 
the title and conséquent right of possession to certain realty situated in 
Kamsey côunty, Minn. The plaintiff dérives title from the original pat- 
entée, and the défendants from a sale for delinquent taxes, a deed baséd 
thereon, and a decree rendered in the district court of Ramsey county 
in a case entitled Samud D. Lord v. John J. Henry, which purports to 
quiet the title to said realty in said Lord as against the claims of said 
Henry, thé then holder of the patent title, the présent défendants hold- 
ing under Lord. The parties hâve in writing stipulated that if the pro- 
ceedings had and decree rendered in said case of Lord v. Henry are valid 
and binding upon said Henry, then judgment is to be rendered in this 
case for défendants; but if the same are void and of no effect in this 
-court, then judgment is to go in favor of plaintiff. The sole question 
for détermination, therefore, is that of the validity or invalidity of the 
decree in the named case of Lord v. Henry. When that case was brought 
in the state court, Henry was a non-resident, and service of the 
summons was had by publiôàtion only, ând no appearance was entered 
for the défendant. The validity of the decree is questioned mainly on 
the grounds that the action was purely personal, and, there being no 
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Personal service of the summons on the défendant within the jurîsdîc- 
tion of the court, and no appearance entered, the court rendering the de- 
cree was without jurisdiction, and hence the decreeis invalid. Section 
2, c. 75, Gen, St. Minn. 1878, is as follows: 

"Action to Détermine Adverse Claim. An action may be brought by any 
person in possession, by himself or his tenant, of reai propeity, against any 
person who claims an estate or interest therein or lien upon the same, adverse 
to hiin, for the purpose of determining such adverse claim, estate, lien, or 
interest; and anyperson havingorclaiming title to vacant or unoccupied real 
estate may bring an action against any person claiming an estate or interest 
therein adverse to him, for the purpose of determining such adverse claim, 
'and the rights of the parties, respectively." 

There are also contained in the statutes of the state provisions author- 
izing the appointrnent, by non-resident owners of realty, of agents, to 
whom notice shall' be given of proceedings affecting the realty ; and also- 
authorizing the service ,by publication of the summons in given cases, 
■when Personal service fherèof cannot be had. 

In the case of Lord v. Henry the complaint was in the foUowing form, 
omitting the caption: 

"Plaintiff coraplains of the above-named défendant, and allèges and show» 
to the court: That the plaintiff now is, and for a long time past bas been, 
the owner of the following described real estate, situate and being in the 
county of Eamsey and state of Minnesota, and described as follows, to-wit: 
Lot niimbered four (4) of block one, (1,) in Bazille and Boberts' addition to 
West Saint Paul, according to the recorded plat thereof on file with and in 
the of&ce ofithe register of deeds in and for said county and state. That said 
défendant claims an estate and interest in said real estate adverse to this 
plaintifC, which said claim is unlawful and wrongful, and is an injury to 
plaintifE's said title to said real estate, and that thls action is brought for the 
purpose of determining such adverse claims, estate, and interest. That said 
property is vacant and unoccupied, and unimproved. Wherefore plaintiff 
prays judgment of the court as follows, against said défendant:: First, tliac 
filaintifE be quieted in his title to said above-described premis^s free and olear 
of any estate, interest, or claim held or claimèd by said défendant ; second, 
"that said défendant be pérpetually enjoined from claiming and asserting any 
right, title, estate, and interest in or to said pt-emises, or any part of the same, 
adverse to tins plaintiff; third, for plaintifC's costs and dlsbursement's herèin, 
and for such other and furthei: relief as lie may be.entitled to reçoive." 

As Personal service of the sumnaons could not be madé upon the de- 
fendant, Henry, publication thereof was made uhder the provisions of 
the stàtute, and on the 17th day of August, 1882, a decree in the foUow- 
ing form was rendered by the court: 

"The above" cause having been duly'tried by said court without a jury, 
Messrs. Eead & Eotert appearing as attorneys for the plaintiffs, there being 
no appearance for the défendant, the summons having been duly served by 
publication, and the said court having on the 17th day of December, 1881, 
duly made and, ûled its findings and décision in said cause in fàvor of said 
plaintiff, and against said défendant; now, upon advisement, and upon mo- 
tion of plaintifl's ^aid attorney, and pursuant to said décision, and as therein 
directed, it is by this court hereby ordered, adjudged, and decreed as follows: 
That said plaintiff, Samuel D. Lord, is the owUer in fee-siiiiple of the lot and 
land described in the complaint in. this action, being Bod ^itiiate in said Bam-' 
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sey county and State of Minnesota, and described as foUows, to-wit: • * * 
That said défendant is not the owner thereof, and has no right, title, or in- 
terost or estate therein whatsoever, and that said plaintifl's title thereto is 
forever quieted in liim. Tbat said plaiutifif recover judgment herein against 
said defendi*i)t for his costs and disbursernents of this action. And tliat a cer- 
tiBed copy of tliis decree be recorded in the office of said register of deeds of 
said Eamsey connty, Minn." 

The question of the force to be given to judgments and decrees ren- 
dered in cases wherein service of the sunimons has been had by publi- 
cation bnly , has been repeatedly before the suprême court. In Pennoyer 
V. Neff, 95 U. S. 714, it is held that substituted service by publication 
is suiïicient to inform a non-resident of the object pf proceedings taken, 
Tvhere the property is brought under the control of the court by seizure 
or some équivalent act, but, when the suit is brought to détermine his 
Personal rights and obligations, — that is, when it is merely in personam, 
— such service upon him is inefFectual for any purpose. In Hart v. San- 
som, 110 U. S. 151, 3 Sup. Ct. Rep. 586, it was held that— 

"Generally, if not universally, equity jurisdiction is exèrcised in personam, 
and not in rem, and dépends upon the control of the court over the parties, 
by reason ot their présence or résidence, and not upon the place where the 
land lies in regard to wliich relief is sought. Upon a bill for the removal of 
a cloud upon title, as upon a bill for the spécifie performance of an agreement 
to couvey, the decree, unless otherwise expressly provided by statute, is clearly 
not a iudgment in rem, establishing a title in land, but opérâtes in persQnam 
only, by restraining the défendant from asserting his claim, and directing him 
to deliv.er up his deed to be càncèled, or to exécute a relief to the plaintijï. 
* * * Such a decree, being in personam, merely, can only be supported, 
against a person who is not a citizen or résident of the state in whieh it is 
rendered, by actual service upon hini within its jurisdiction; and constructive 
service by publication in a newspaper is not sutticient." 

In'Bryan v. Kennett, 113 U. S. 179, 5 Sup. Ct. Rep. 407, a- decree 
baSèd Upon publication of notice to non-resident minors, and providing 
that the right, title, and interest of such non-resident défendants should 
be vested in the complainant by force of the decree itself, was sustained. 
In f¥éeman v. Alderson, 119 U. S. 185, 7 Sup. Ct. Rep. 165, it was 
held that service by publication under the state statute Was sufBcient to 
Bustain à decree dëterminîng the right of possession and for partition of the 
land, bût would not jUstify the rendition of a personal judgment against 
the non-resident for the costs of the proceeding. The gênerai distinction 
drawn in the cases is that when the proceedings are in personam, and the 
decree opérâtes either by way of restriction or mandatorily upon the per- 
son, then the service by publication only, upon a non-resident, does not 
tionfer jurisdiction over the person of the défendant, who is beyond the 
territorial jurisdiction of the state wherein the suit is pending; but, when 
thô proceedings are in rem or are of that nature, then, so long as the de- 
cree or judgment based upon substituted service is confined iû its opéra- 
tion to the property within the jurisdiction and control of the court, it 
Will be upheld. Proceedings in partition, for foreclosure of mortgages 
or other likè liens, for condemnation of property in the exercise of the 
right of eminént donaain, and those in which an attachment has been is- 
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Sued and leviedj haveljeen held to bô in the nature ofi»oCeèdings inrem, 
and' aubstitïtied service hae been «feemed sufficient to sustain the decree, 
Bo ïfer as' it àffects the prôperty in question. When thé Ufecision in Hart 
V. iSclftisçln. tvas anriouricéd , it wa^ ^enierally held to Tây ;dôwn Jhë rule that 
a decree ioequity quietingtlie, title tb realty operated only as a decree 
inperaonam, and therefore was of no force, when based only on service 
by publication on a non-resident défendant. In the light of the subsé- 
quent cases decided by tfciè suprême court, it is questidnable whether too 
broad â construction bas not bèén given to the language used in that 
opinioiij or, përhaps, il would be more accurate to say that sufficient 
considération and weighf has not been given to a limîting clause in the 
opinion, -whereih it is stated that, ''upon a bill for the removal of a cloud 
upon titlé, as upon a bill for thé spécifie performance of an agreement to 
conyey, the decree, unless otherwise expressly provided by statute, 
is çïèafly not a judgmérit m rm, * * * but opérâtes in j5<TSonfl.m 
only, "byrestraining the deféiiijant from asserting his claim,"etc. In 
other words, if the enforcement of the decree touching thé title is dé- 
pendent ôolely upon the inhérent powèrs of a court of chancery, itis, of 
necessity, a decree in persomm, hecanse generally equity jurisdiction is 
exercisôd in personavi, and dépends upon the control of the court over 
the parties. If, however, thére is statutcrj' power given to the court to 
effeetuate its decree by controlling the property, then the proceeding be- 
comëé îH its nature a proceeding in rem, and in such caëe service by 
pùblicfiiiQn, in case of non-resiâents, will confer jurisdiction to deal with 
the property. 

It becomes essential, therefore, to ascertain the nature of the power 
coiiferred upon the courts of Minnesota by the statute already quoted, 
under the provisions of which the suit of Lord v. Henry was instituted. 
In brief, the purpose of the statute is to enable parties, whether in pos- 
session of realty, or where the s^me is vacant and unoccupied, to settle 
adverse claims thereto, and détermine the ownership, and conséquent 
right of possession, thereto. No suit can be brought under this statute 
without describing the particular rpalty in question, nor can a complaint 
be so framed as not to limit the litigation to the realty named in the 
complaint. The real object sought to be accomplished is to settle and 
quiet the title in the complainant, to the particular realty, and the stat- 
ute provides that the decree rendered after the lapse of a specified time 
may hâve the force and effect of a deed. Practically, the decree opérâtes 
on the land, and it is difficult to see why the same cannot be sustained 
as well as in cases wherein partition is made, or wherein condemnation 
is had for public purposes. In some of the decided cases, it is held that 
to give jurisdiction inrem there must be seizure, in some mode, of the 
realty, under process of thç court, for the double purpose of bringing the 
property undercontrol of the court, and of insuring notice to the défend- 
ant. , In proceedings for partition or for condemnation for public use, or 
for foreclosure of a mortgage, a writ or process is not issued for the seiz- 
ure of the property, aiid yet thèse proceedings are held to be in rem. 
In such cases the record showsj at the very initiation of the proceeding, 
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the particulkr property that is sotght to be deait with, and the court 
obtains control over the property just as effectually by the initiation of 
the proceedings as it does by thô ïevy of a writ on the same. In cases 
wherein the right of action does not grow ont of the property itself, and 
where the pétition or bill does not describe any particùlar property as 
the subject-matter of the litigation, as in cases for the recovery of debts aid- 
ed by attachments, it is clear that no property is brought within the con- 
trol of the court, except through theissuance and levy of process; and in 
this class of cases such levy is absolutely necessary in order to affect the 
property by the proceedings taken in the case. So far as notice to the 
défendant is concemed, is not this secured as well by the filing of a bill 
describing the realty soUght to be afifected as by the issuance of a writ of 
attachment, the levy thereof, and return by the sheriff or other officer? 
Such writ and return becomepart of the files or record of the case, and, 
so far as notice to the défendant is concerned, they are not more efifectual 
than the filing of the bill in an action to quiet title. 

In the absence of statu tory authority for the bringing of an action to 
quiet title, if a claimant of realty invokes the aid of a court of equity to 
settle the adverse claims made by another, he puts in motion the or- 
dinary équitable powers of the court, which are exercised in personam, 
— ^that is, through the control of the court over the person of the défend- 
ant, — in which case personal service upon the défendant, within thé 
territorial limits of the jurisdiction of the court, is essential to confer jù- 
risdiction upon the court. In case, however, the state has by statute 
provided that the title to realty within its borders may be settled by a 
proceeding for the quieting of the title, wherein the court is required to 
investigate the title to a particùlar tract of land, and has provided that, 
in case an adverse claimant is a non-resident of the state, service by pub- 
lication may be made, then the court is not proceeding under its ordi- 
nary équitable power with the limitations pertaining thereto, but is pro- 
oeeiding under the power and rights conferred by the statute. Unless it 
be held that the state can, by proper enactment, provide for a proceed- 
ing against the property to quiet the title, and in case of non-residents 
proyide for service by publication or its équivalent, then it is practically 
put beyond the power of the state to secure to its citizens the means b}' 
which their right and title to realty may be settled. Of the wisdom of 
statutes providing for actions to quiet titles to land, occupied or unoc- 
cupied, there can be no question. Unless, in connection therewith, the 
right to substituted service in case of non-resident claimants can be sus- 
tained, thèse statutes will, in many cases, be rendered inoperative. The 
necessity for the exercise of jurisdiction over the property in dispute, 
and thegiving of notice by publication to non-residents, is evidenced by 
the fact that so many of the states bave adopted such statutes. Fur- 
thermore, the congress of the United States has declared "that when in 
any suit, commenced in any circuit court of the United States, to en- 
forcp any légal or équitable lien upon or claim to, or to remove any in- 
cumbrance or lien or cloud upon the title to reàl or personal property 
Within the district where such suitis brought, one or more of the de^ 
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fendants tliereinshall not be an inhabitant of or found witbin the said 
districté or shall not voluntarily appear thereto, it shall be lawful for 
the court to make an order," etc.,' that is to say, Service in such case 
upon such absent défendant may be made by publication. 18 St. at 
Large, p. 472, § 8. Under this statute the circuit courts of the United 
Stiates, as courts of equity, can take jurifediction of proceedings to 
settle adverse ciaims to realty, or to remove a cloud from the title 
thereof, and render a decree which shall bar the claim of an absent dé- 
fendant served only by publication. This statute conféra upon the 
United States courts the power to remove a cloud from the title to realty 
without having actual jurisdiction over the person of the défendant by 
means of personal service, and the statutes of the. state confer the like 
power upon the courts, of the state. Where the property is within the 
State, it seems clear that the state can, by appropriate législation, bring 
the same under the control of the courts of the state, so that the latter 
can settle adverse claimS thereto or remove clouds from the title thereof, 
even though the adverse claimant may be a non-resident of the state,. so 
that Personal service upon him cannot be had, thus necessitatjng service 
hy publication or its équivalent. 

It is admitted that in cases for partition, condemnation, and the like, 
the decree and judgment of the court will bind the property, and through 
its effèct upon the property will eut off the claims or rights of non-res? 
idents served only by publication. It muSt therefore be admitted that 
the state can deal with the property within itslimits, even though owned 
by a non-resident, and, in providing a method for quieting the title, to 
realty, it is eîcercising only the same right and power over the land as 
it does in proyiding methods for partitioning the same, or condemning 
it for a public use. It is not questioned that thé state bas the right to 
tax the lands within its borders, although owned by non-residents. If 
the taxes are not paid, the land may besold, and the title of thé non-res- 
ident owner may be eut off by proceedings based upon published notice. 
It must therefore be true that the state has the right by appropriate enaotr 
ment, in its own interest and. in that of its citizens, not only to providô 
for the taxation, partitioning,' or condemnation of realty within its bor- 
ders owned by non-residents, but also for the quieting the title thus 
created to such realty, as against ail adverse non-resident "claimants; 
The limitation upon this power of the state is as to the mode of procédure. 
It has no jurisdiction over the person of the non-resident, and therefore 
can confer none upon its own courts. It has, however, jurisdiction over 
the property within its limits, and can therefore confer jurisdiction over 
the same upon its courts. When thé state, by statute, provides a mode 
for quieting the title to lands, occupied or unoccupied, situated within 
the state, and as an incident thereto provides for giving notice by publi-' 
cation to non-resident claimants ;of the pendency of the proceeding, such 
législation should be upheld, if by any fair construction of the gtatute it 
can be brought within fhe recôgnized power of the state. If, by the pro- 
visions of the statute, the decree itself settles thestaius of the title, and 
the right to possession and control ôf the land, without the necessity of 
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enforcing the decree by actual control over the person of the défendant, 
then the suit and decree directly affect the land, and are in the nature 
of a proceeding in rem. This being so, then substitutive service is 
effectuai against non-residents. If the judgment to be pronounced 
by this court wâs to be final in this cause, I should feel embarrassed 
by the rulings heretofore made in this circuit, several of which were 
rendered by the circuit judge, and which, upon the authority of 
Hart V. Sav-SQm, hold a proceeding to quiet title to be in personam, and 
therefore inefïéctual, when based upon service by publication. It being 
understood, however, that it is the settled purpose of counsel to take this 
case to the supreine court in order to obtain a final and authoritative 
décision of the question, it follows that the ruling now made will havé 
little efiect other than to détermine whiçh of the parties shall become 
the plaintiff iu eirrOr. Under thèse circumstances, Ihave felt at liberty 
to considef the question as one still open for examination, and bave, as 
already indicated, reached the conclusion that the decree rendered in Lord: 
V. Henry, ean be sustained, so far as it deals with the tille to the land. 
This being so, then, under the stipulation of the parties, the judgment 
must be in favor of the défendant, and it is so ordered. 



KlMBALL V. TOWN OF LaKELAND. 
(Circuit Court, D. Minnesota. February 19, 1890.) 

RuLBOAC CoMPANiES— Mdnictpai, Aid— BoSds— Estoppeu i 

Oen. st. Mlnn. 1S78, c. 31, authorizes municipal corporations to issue railroad aid 
bonds, provided an agreement is reaobed between the raiiroad company and the 
munioipallty in either one of two modes. In. 1879 this act was amended so as to 
allow but one modeof making such agreement. In 18S0, town bonds, were issued, 
in pursuance of said act, upon an agreement entered into in the mode which had 
been repealed. The bonds recited that they were issued under said act, and that ail 
the conditions pf the aijt had been complied with. Held, that the town was estopped 
f rom denylng the validity of the bonds as against a bona fide holder for value. 

At Law. 

Action by John Kimball against the town of Lakeland, to recover in- 
terest on certain bonds. 

Warner & Lawrence, for plaintifi'. 

L. L. Manwaring, and Clapp <fc Macartney, for défendant. 

Shiras, J. On the Ist day of July, 1880, the town of Lakeland, a 
municipal corporation of Washington county, Minn., issued bonds, in 
the sum of $5,000, in aid of the construction of the Hastings & Stillwa- 
ter Raiiroad, payable on the Ist day of July, 1900, with interest at the 
rate of 7 per cent, per annum, payable semi-aimually, according to the 
terms of interest coupons attached to said bonds. Having defaulted in 
the payment of interest, the présent action was commenced, in 1886, to 
recover $1,925, the interest then due and unpaid; the plaintiff having 
become the ownet of the bonds by purchase from the prier holders thereof. 
v.4lF.no.6 — 19 
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The défense îs that ihe bonds are invàlid and void. By writlen stipula- 
tion, duly signed on behalf of the parties, it is admitted that — 

"Tbe'coupon bonds referred to in the pleadings were made and issued un- 
der the provision of Gem St. 1878, c. 34,; § 98, which is the same as section 7, 
c. 106, Gen. Laws 1877, and upon and after proceedings takeninfull compli- 
ance with. and aocording to, said provision, and not otherwise. The plain- 
tifl pùrdhaaed said coupon bonds, in the usual course of business, at Concord, 
N". H., 6î which state the plaintiff then was, and ever since has been, a citi- 
zen, after they were so roade and issued, àhd paid therefor f uU value, in good 
faith, liàving no notice of any defect in said statutory provisions, and ever 
since tUen bas been, and is, the owner and bolderof said coupon bonds. Said 
puroliase was made prior to the year A. D. 1883. Said proceedings for is- 
suance of said bonds were so had durîng the year A. D. 1880, and prior to 
Julyl, 1880; and said bonds wére actuàlly deliverOd to, and became the prop- 
erty ofi the payée therein nained, on the 17th day of September, A. D. 1880, 
witbout éaid payée having any knowledgé or notice of any defeCt in said stat- 
utory provisions, after which the same passed through divers transféra to said 
plaintiff. as beforestated," ; 

Thé bonds is^uèd are negotiable iû form, are payable to the Stillwater 
& ïïaâtings Railroad Company or bearer, and contain the following ré- 
cital: ■■■;..,. ■;;..>,;. 

"This bond is issned under an act of the législature of the state of Minne- 
sota, approved March 5, 1877, entitled "An act to authorize municipal corpo- 
rations to aid in the construction of raiiroads, " and in strict and literal com- 
pliance with the conditions and provisions of said act, which said conditions 
and provisions, ail and singular, h^ve beçn observed and followed, so as to 
make this bond the légal and binding obligation of said town of Lakeland. 
In testiraony whereof,: the said town of Lakeland bas çaused thèse présents to 
be signed by the chairman of the board of supervisors, and counteisigned by 
its town-clerk, this flrst day of jQly, 1880. 

"L. H. HtTNTOON; Town Glerk. 

"John Bibch, Chairman of Board of Sup'vrs." 

The act of .1877 authorized any tOwn, county, incorporated city, or 
village in the state toaid in the construction of railways by issuing bonds 
thereto, uoder va.riou8 limitations in the act contained, provided an agree- 
ment to that end is reached between the railroad company and the mu- 
nicipality in either one of two modes pointed out in the statute. The 
first mod« deji^ated is through an élection to be held, the prerequisites 
for the holding of which are the submission on behalf of the company 
of a proposition for such aid, to be filed with the town-clerk, and the 
filing in the oflSce of suCh derk a statement in writing, in favor of such 
élection, signed by the supervisors, town-clerk, and justice of the peace or 
any twO of Ithem, together with at léast twelve other freeholders of the 
town. If the majority of the votes cast at such élection are in favor of 
the acceptance of the proposition submitted, then the nautual agreement 
authorizing thè-issuance of the bonds is deemed to bave been reached, 
and the proper officers are authorized to issue the bonds according to the 
terms of the proposition. The second mode of reaching the agreement 
for the issuànce of the bonds is by procuring and filing with the town- 
clerk a pétition, signed by an^jority of thetax-payersin the town, ask- 
ing thé town authorities to agrée to such proposition. . By an act passed 



îli-1875, tBe legislaMi^'df Mlniteëota repealèd tbe sëôtioii provîding for, 
tïi'e second mode oi reaëhipg an àgreèïnent for the ïSèU9.îice of bonds, âïid 
therefore, in 1880, when thè bonds in question weré issued, there was 
but one mode by whicîi, under the act of 1877, the mutpal agreement 
for the issuance of bonds in aid of rail ways could be reached, and that 
waS by aubmitting the proposition to the tax-payers at an élection called 
for that purpose. It seenls that, by oVersight, the railway officiais and 
the town aùthorities werèequally ignorant of the existence of the repeal- 
ing 8ta,tute of 1879, when the proposition foraiding the ràilway by the 
issuance of bonds was submitted, in 1880, and therefore the proposition 
was acted upon under the provisions of section 7 of the act of 1877, when 
that section was no longer in force. It is clear, therefore, that if it is 
bpen tb the défendant to mâke the défense of a want of authority in fact 
to issue the bonds, good ground \therefor exists, as the stipulated facts 
show that no élection was called or held for the purposë of voting upon 
the acceptance or rejection of the proposition filed by the railway côm- 
pany. 

The query is whether the town is estopped from making such défense 
by reason of the récitals in the bond operating in favor of an innocent 
holder for value. When the bonds were issued, in 1880, the act of 1877, 
as amended by the repeal of the seventh section thereof, fuUy authorized the 
issuance of bonds in aid of rail ways, in case the majority of the tax-payers 
should so vote at an élection to be held under the provisions of the stat- 
ute. By the stipulation ôf facts it is admitted, in èffect, that when the 
plaintiflf bought the bonds he paid fuU value therefor, in good faith, 
without any actual notice of any defect therein. He was bound to tak© 
notice of the public statutes of the state, and is therefore conclufeively 
presumed to hâve had knowledge of the passage of the act of 1879, re- 
pealing the seventh section of the act of 1877. If the bonds on their 
face had shown that they were in fact issued under the provisions of 
the seventh section, then the plaintiff would bave been chargeable with 
knowledge of the fact that the bonds were invalid, and he could not be 
heard tô assert that he was an innocent purchaser. Such fact, however, 
does not appear on the face of the bond, the récital being that they were 
issued under the act of 1877, and it must be held to mean that they were 
issued under that act as it then, i. e., in 1880, was in force; or, in other 
words, as in 1880 the act of 1877 was in force, save the seventh section, 
which had been repealedj then, when the town aùthorities recited that 
the bonds were issued under the provisions of the act of 1877, the clear 
meaning is that the bonds were issued under the provisions of the act 
that were in force at the date of the issuance of the bonds. The récital* 
has référence to the statute as it stood when the bonds were issued, and 
not to it at some préviens date. The position taken by the counsel for 
the défendant is as foUows : 

"It is true that there still remained in the act of 1877> the title of which is 
recited în tbe bonds, a provision by which an agreement might be arrivçd at 
between the town and tbe ràilroad company, and bonds issued in pursuaiice 
thereof, bat this récital does not say that the bonds were issued af ter proceed- 
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ings t^en In aceordance yritb that section <^ the aot, nor dothey say that the 
bonclB'Vfere issued in pui:suance of the provisions of tliat act as amended by 
the la'w of 1879, so that it seems to us that whén this plaintif! purchased thèse 
bonds containing this récital he was bound to examine the law referred to, 
and having done so, and ânding therein two différent provisions or methods 
by which the agreement which is provided for in that act should be arrived 
àt between the town and the railroad company, he was bound to présume that 
the bonds might hâve been issued under either one of the methods provided 
by tJie act. Being bound by such presumption. he was also bound to know 
that section 7 of the act under which thèse bonds were issued was no longer 
in force, and it was his duty to ascertain whether thèse bonds had been issued 
under the provisions of section 7 or of the section which provides for a vote 
of the pèople." 

When about to purchase thèse bonds, it was the duty of the plaintîff 
to inquire wbat authority the town had to issue the bonds in July, 1880, 
under the act of 1877. An examiimtion of the statutes would bave shown 
that at that time full authority existed under the provisions of the act 
of 1877, as then in force, for the issuance of bonds in aid of railways, 
provided the issuance thereof had been authorized by a vote of the tax- 
payers. True, such examination would hâve revealed the fact that one 
mode of authorizing the issuance of bonds provided for in the act of 1877 
had been abrogated by the repeal of the seventh section thereof, in 1879; 
but I fail to see why the plaifttiff was bound to présume, according to the 
contention of oounsel for défendant, that the town authorities might bave 
acted ulider the provisioûg of the seventh section, which had been re- 
pealed the previous year. On the contrary, the presumption would be 
that the town authorities knew of the repeal of this section, and, further, 
that they intended to act within the power actuaUy conferred upon them. 
The. pjaintàff, therefore, when he purchased the bonds, had a right to 
assumeïithat the bonds were issued under and in strict compliance with 
the provisions of the act of 1877, as the same remained in force on the 
Ist day-Of July, 1880. That statute, as then in force, conferred authority 
upon the I town to aid in the. construction of railways by the issuance of 
bonds, . and , further provided the steps to be taken in submitting any 
given proposition to the vote of the tax-payers. The détermination of 
the question, of fMt necessary. to be ascertained before the bonds could 
be legally. issued, such as the filing of a proposition in writing on behalf 
of the rail way company, the ûling of a demand for an élection, the hold- 
ing the élection, and the canvassing the vote, and the déclaration of the 
resuit, isby the statute intrasted to the town officiais by whom the bonds 
are issued; and the récital ; in the bonds to the efl'ect that ail the provis- 
ions of the statute had been Gomplied with is tantamount to a récital that 
ail the pierequisite steps required by the statute had been observed. It 
is not nçcessary to cite the many décisions of the suprême court of the 
United States upon the binding force of such récitals in favor of innocent 
purchasers for value, The suprême court of Minnesota, in the case of 
i4ito«'v. 'îbién of_Î2ï«>ertort, 44 N. W, Rep. 257, in a décision ùpon the 
validity of bonds' issued for drainage purposes ùnder the act approved 
February 27, Ï883, bolds that— . , 
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"Where, by législative enactment, authority has been given to a niunici- 
pality, or to its oflacers, to issue bonds for a proper purpose, but only on some 
condition précèdent, such as tlie présentation of a pétition bearing the signa- 
tures of two-tliirds of tlie légal voters of said mnnicipality, and where it is 
obvious from the enactnient that the oflacers of the municipality hâve been 
invested witli the power to décide whether that condition has been complied 
with, their récital and certificate in the bonds issued by them, iind lield by a 
honaflde purchaser, is conclusive of the fact, and binding upon the munici- 
pality." 

Under the settled doctrine of the decided cases, it seems clear that the 
plaintiff, when he purchased the bonds in question, with the récitals 
therein foiind, had a right to assume that the same were issued under 
the provision of the act of 1877, as the same were in force at the dato 
of the issuance of the bonds, and that ail the précèdent steps required 
to be taken by the statute, as then in force, to authorize the actual issu- 
ance and delivery of the bonds, had been fully complied with; and that 
the plaintiff, having purchased the bonds for fuU value, in good faith, 
relying upon the assumptions which the law authorized him to deduee 
from thë récitals made on behalf of the municipality by its proper offi- 
ciais, is entitled to estop the défendant from pleading as a défense that 
such récitals are not true as a matter of fact. It foUows that plaintiff is 
entitled to judgment for the amount due on the coupons declared on, 
with interest and costs. 



Colorado E. Ry. Ce. v. Union Pac. Ry. Co. 
{Circuit Court, D. Colorado. February 17, 1890.) 

1. Railkoad Companies — Franchises — Emisent Domain. 

A railroad oompany incorporated undeira statute making It a common carrier is not 
rendered a'private enterprise, so as to deprive it of tbe right of eminent domain, by 
tbe faot that it is poorly construoted, and terminâtes at a coal-tnine belonging to thd 
corpoiration, when it appears that it oarrles the mails, passengers, and freight, runs 
regular trains, and has expendèd about $380,000 in building ïts road, and aoquiring 
its right of way. 

S. Samb. 

Where land sought to be condemned by a railroad company lies on the direct 
Une betweôn the end of its road, as bnilt, and the terininus at which it. aims, th«| 
fact that it could reach such terminus, by a oircuitous route, without orossing such 
land, does not ahow that the land is not necessary for the construction of the roadi 

8. Same. 

Land which is owned by a railroad company, and which it expects at some fut- 
ure time to use for railroad purposes, but which it has held for flve years without 
using it in any way, is suhject to condemnation for the right of way of another 
company. 

1. Same — Tbbmini. 

A railroad company whose charter gives it the right to build its road "from " a cer- 
tain City is notbarred from making the Union dépôt in such city its terminus by the 
fact that it began to construot its road from a point in the outskirts of the city, 
and for spme time ran trains from such point, when it appears the compaov never 
made any permanent improveménts at such point, and that from the firat ît madé 
efforts toextend its Une to the Union dépôt. 

At Law. 
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'BogêrsA'OaMertyîoiplaintiS.' ■ ' 

T^é-^&'Otàfiopd, foi dëteiidmt. 

PHUiies, J. Thia is a proceeding for çondemnation. The petitioner 
claims tobe a railroad corporation organized under the iaws of the stat© 
of Colorado. The land sbught to be condemned belongs to the défend- 
ant, k raiii'oàd corporation, and comprises 7.63 acres lying within the 
corporate limita of the city of,Denver, and on the line of petitioner's 
survey frolû the city limita to the Union dépôt in said èity. The land 
is claimed to'be a nécessité to petitioner for freight and storagë buildings, 
switch-yatdé, turri-outs, engihè h!ouses, and the like. Its right to main- 
tain this proceeding is assailed vigorously by défendant on varions 
grônnds, priricipal among Which are the following: That the petitioner 
is not such a rajlroad as in contemplation of law would entitle it to ex- 
ercise the iight of eminent domain; that the use it seèks to apply the 
land to is ràth^ef private than publiq; that the land is hot of such neces- 
sity to it'aé to justify the taking from defendaut; that this land had al- 
reàdy beeh âpplièd by the défendant to its own use as a public railroad, 
or that it is of sUch eminent necessity to its prospective business as ought 
to restràin the court from wrèsting itfrom défendant for the use of an- 
other conipaily; and, finally, that the petitioner had already located its 
road, and established its terminus, at the city of Denver, and has there- 
fore exhausted its power for a further extension, or the establishment of 
another terminus at the Union dépôt, as sought by this proceeding. 

Ordinarily, in a çondemnation proceeding, the rule of law is that the 
petitioner présents a prima fade, right by showing, by its charter, that it 
is a railroad Corporation under grant from the sovereign power, a user 
under its franchise, and a necessity for the land sought to be taken for 
its use. The petitioner was incorporated in January, 1886, under the 
gênerai corporation law of the state. It was incorporated under the 
name and style of "The Denver Railroad & Land Company." The sec- 
ond article thereof déclares: 

"Its objecta are to locate, conatruct, and operate a railroad, and the neces- 
aary line of telegraph connections therewith, from the city of Denver, in the 
county of Arapahoe, and state of Colorado, in an easterly direction to Sand 
creek, and elsewhere, with the necéssary brandies from its main line to its 
other landg, ail in said county of Arapahoe; to acquire, by gift, grant, devise, 
or otherwise, lands and other property; and to do a gênerai railroad business 
under the Iaws of Colorado. " 

In July, 1886, its articles were apended, conformably to the statute, 
by striking but the words "and elsewhere" in the above-quoted article, 
and inserting, in lieu thereof, the words "and from thence to a point on 
the coal-lands of the company in township 3 S., of range 65 W. " On 
the 14th day of January, 1887, the articles were further amended by 
changing the name of the company to that of "The Denver Railroad, 
Land & Coal Company. " And finally, on June 8, 1888, the articles 
were again amended by changing the name to that of "The Colorado Eastern 
Railway Company. " By the second article of this amendment — 
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"Its objects are to locate, constriiet, and Operate a railroad, and the neces- 
sary Une of telegraph in connection therewith, from the Union dépôt, in the 
city of Denver, county of Arapahoe, and state of Colorado, In an easterly di- 
rection, over, through, across, and upon the property, occupietl or unoccupied, 
of individuals and corporations in the countiesof Arapahoe and Elbert, in the 
said state of Colorado, to a point on the eastern boundaty Une of the said 
state of Colorado, to a point at or near the point where the south fork of the 
Kepuhlican river «rosses said state line; and to locate, construct, operate, and 
maintain the said Une of railway, and the said Une of telegraph in connection 
therewith, from the said city of Denver, by the most eligible and practicable 
route, through the said counties of Arapahoe and Elbert to the eastern 
boundary line of the state of Colorado, with such branches, side tracks, 
switches, turn-outs, yards, stations, and other railway facilities and conven- 
iences as may be necessary or désirable; and to acquire, by gift, grant, devise, 
purchase, orotherwise, landsand other property; and to do a gênerai railroad 
business under the laws of the state of Colorado. " 

As the last amended charter is objected to by the défendant on the ground 
that it was niade since the âling of the original pétition herein, we will 
first consider the rights'of the petitioner as they existed under the orig- 
inal charter and the first and second amendments. 

1. The character of this corporation is first to be determined from the 
language of its charter. It is declaréd to be a railroad, to be operated 
as such between given points, with necessary lines of telegraphs, and 
with power to construct branches. As incident to its apparent character, 
the gênerai Btatute law of the state imposed upon it the burden and duty 
of acting as a common carrier of freight and passengers. The question, 
therefore, arises, is there anything further expressed on the face of the 
grant so qualifying and limiting the gênerai expressed power of the Com- 
pany as to indicate that its'real object was to promote merely a private 
enterprise, disassociated from the public interest? Its further declaréd 
object is to extend its road in an easterly direction to Sand creek, and 
from thènce to a pcànt on the coal-lands of the company in township 3, 
range 65, with the necessary branches from its main line to its other 
lands in said county. Does the fact that the grant authorizing the com-^ 
pany to extend its road from the eastern designated point of Sand preek 
to its coal-lands, with branches to its other lands, er vi termini, destroy 
or take away its character as a public railroad corporation? I am unablQ 
to discover sufiBcient reason or authority for such conclusion. In the 
first place, if this extension can be deemed a spécial power, it in no sensé 
is inconsistent with, or contradictory of, the gênerai terms of the grant, 
so that they may not stand together; and, seeond, the power to build to 
the coal or other lands of the petitioner, without more, should, in favor 
of the legality of the franchise, be considered as merely designating the 
terminus of the eastern extension of the road, or the termini of its 
branches, and not as a palpable indication that the real motiye of its 
promoters was to develop their coal fields, and conduct a private traffic 
in their products. If such object in fact existed, it was in pais, and 
must be found in évidence dehors the record. 

In support of defendant's contention that this road did not rise to the 
dignity of a public thoroughfare, such as the législature intended to 
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clothe witîi the powérto exercise the right of eminent domain, its evi- 
^èhéè tends to show that this road was constructed in a very unsubstan- 
tial and primitive fashion; the track was a three-foot gauge, constructed 
Qut of indiffèrent rails' and ties, noi adapted to the support of heavy 
freight trains, norseeure for the rapid carriage of passengers; that the 
rolling stock thereon consisted of very small-sized angines, and the freight- 
cars ivere émail, and adapted mainly to the transportation of coal, and 
tbat the rate' of speéd attaiiïable was not over six or eight miles an hour; 
|hat the buildings erectëd at its terminus at Denver consisted of a frame 
house, of small capacity, used for a passenger dépôt, and its other build- 
ings were principally sheds used for coal-ehutes, and thatàts business 
for; the first year consisted almost entirely in carrying coal from its mines 
to Denver; and that its capital stock, ilominally of $500,000, was rep- 
resented in the proportion of four-fifthfe by its lands. On the other hand, 
the petitiôner's évidence tends to show that the petitioner had built this 
road; begirining in 1886, from a point known as"Twining8," in the east- 
erh'outskîrts of the city of Denver, to Sand crêek, a distance of about 
8 miles, and on to its présent terminus, at a station named Scran^ 
ton, making a distance in ail of about 17 miles, with several intermedi- 
àté stations established along its line; that its construction cost about 
$80,000; that the country Ihrough which it ran was but sparsely settled, 
and at first there was but little of freight, and few passengers, carried 
GVer its line, but that the population had increased, as also the amount 
of freightage from outside sources; that the carrying of coal from its 
mines had long ceased, except for supplying its engines, and that since 
that time itS business had consisted almost entirely in the. transportation 
of passengers and freight for the public; that the smaller engines at first 
emploj'edupon its road had been exchanged for one or more of larger 
capacityv obtained from the Rio Grande Railroad. With the exception 
of about t*o days, oceasioned by the washing away of its bridge -Over 
Sand ereek, its trains from the first, up to this time, hâve run daily, 
carrying the United States mails, and passengers from the différent sta- 
tions, to and from Denver, and ail the freight tendered it from every 
source, conaisting of the producta of husbandry produced by the limited 
number of farmers, and carrying from Denver lumber for buildings and 
fencing, and such other supplies as are: ordinarily bought by such peo- 
ple in the markets. It also had and published the customary time-card; 
and, furthermore, it had from the beginhing been its purpose to extend 
its road further east, and that it had taken some preliminary steps look- 
ing to such projection; and also thatit had been its object from the out- 
set to reach the Union dépôt, in Denver, and to this end it had expended, 
as claimed by its principal officer, some $200,000 in procuring a right 
of way through the city. There was some évidence on the one part tend- 
ing to show that agents of the petitioner, in obtaining the right of way 
from property bolders along the line of this road east of Denver, repre- 
eented to them that this road was only designed as a way for getting to 
thé cdal-miiies and transporting coal; and > on the other hand, there was 
évidence that suéh agents represented to parties that it would afFord fa- 
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cilities for the people along thîs Une to reach the Union dépôt în Denvei 
with their travel and freights. I attach little importance, in the consid- 
eration of this case, to this latter incident. 

On tlie State of facts developed, a qao warranto, at the relation of the 
state, w»uld not lie against this road as for abuse or raisapplication of 
its charter. Equally should such facts constitute such user of a rail road, 
coupled with its apparent character upon the face of its charter, as to 
bring it within the rule ofprÎTna fade right to condemn land as for a pub- 
lic use. Its beginning may hâve been small; but, if the right to exer- 
cise the power of eminent domain should hâve been denied in the early 
history of railroads in this Country because of their small beginnings, it 
is not too much to say that spme of the great, mammoth raiiroad enter- 
prises which hâve developed and strengthened the corpmerce and wealth 
of the country would hâve perished in their infancy. In Chicago <fc N. 
W. R. Go. v. Chicago & E. R. Co., 112 111. 601, the court say: ' 

"The Company, as we hâve just seen, was organized under a valicl charter, 
and is shown to hâve done corporate acts under it. That was suflacient tb es- 
tablish apriwia /acie right to take the property in question; * * * arid 
\.h\^ priniafaçie right cannot be successfuUy assailed in a mère collatéral pj?»- 
ceeding, as is Boughtto be done hère," , 

And in the later case of Ward v. Raiiroad (h., 119 ni. 287, 10 N. E. 
Rep. 865, the chief justice says: 

"There is some proof that the petitioner is a corporation de facto; and thàt 
is ail the law requires in this class of cases. There is évidence, although it 
may be slight, of corporate acts done by petitioner. It appears that an efl- 
glneer has been appoiiited, the Hne of the proposed road bas been located, apd 
other steps talien towards the building of the road. * * * Thèse are cor- 
porate acts, and tend to show petitioner is a corporation de facto." 

It does seem to me that the right of eminent domain should not nec- 
essarily be denied to a raiiroad corporation because of the fact that the 
primary and chief inducement moving its promoters was to develop pri- 
vate coal-mines, and bring their products to market, "The true crite- 
rion by which tojudge of the character of the use is whether.the publip 
may enjoy it by right, or only by permission, and not to whom the fax 
or toll for supporting them is paid." Mills, Em. Dom. § 14. And 
Lewis. Em; Dom. §§ 160, 161, asserts that: ' 

"In determining whether the use in such case is public or not, it is an im- 
material considération that the control of the propertyis vested in privata 
persons, who are actuated solely by motives of private gain. * * * • The 
inqtiiry must necessarily be, what are the objects to be accomplished? not 
who are the instruments for attaining tlïem?' * * * ' The public use re- 
quired need not be the use orbeneflt of the whole public or state, or any large 
pprtipn of it, It may be for the inhabitants of a small or restricted locality, 
but the us&and benefît must be in common, not to particular individUals or 
estâtes."' 

Or, as 1 Wood, Ry. Law, § 226, puts it: ! 

"The question is whether it is of so much benefit or advantage to the com- 
munity, either directly or indirectly, that it cannot be said to be whdly pri*- 
vate in its çflect and opération." • ', 
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? Iii'lffiatfroac?;(7o, v.'MîsS:, 23 Cal. 324, tîie court say: 
- "It is lirged that the plaintiffs are constructitig a raiiroad from a coal-mine 
in the mountains, through a desplate région:,- to navigable waters, to enable it 
ta gjet coal ready to market, and thatthis: is a mère private nse, and therefore 
th'ey nave no right to appropriate tliè prppçrty qf othera to its purposes virith- 
put ibëir coiiserit. * * *. The piaiïitiffs, in coajmop with other raiiroad 
èàiripaiiîes organized under this act, are bound by thèse provisions wliich 
maketitbbligutoryupon therii toact as cOnïhion Carriers* * * * Tlie fact 
that tiieir roàd dôes notconnect pointa of présent commercial importance can- 
not a^otithe rightp pf tbe plaintifiEsi , Eailroads often make commercial 
points by tHeir construçljipn, and a largç, and clieap supplyof coal * * * 
is phe PI tlie great necessities of the state, and a matter in which thé whele 
State ik^ifeëstèd." ;:iL' 



, In the progress of civilization, municip^ existence, as well as Ihe maln- 
tençqiçepf rural' populations; without tit^beu; supply , niay be so dépendent 
upon a Ifirge gupply of epal fpr fuel as, to render railroads for its trans- 
pqtfatjpo ^one of insperative public neçessity. It wouldiin fact be dif- 
âcQltttQicpQceive of.an object of greater public use. Itiaas much so as 
vthe fiteightage of breadstuffs, meats^and other necessarysuppliesfor hu- 
-iaâÉ'SaiïtiiHanee in ■ oùr latgô cities, or odtn paict comriiiitïities, dépendent 
upon exteripr sources for their prodilctîou;' It'vrou'ld Bô ho answer tb 
.t'beiï dft^iftto JJèi publi^c^i^o^po^âtiOha tdi say, for instance, thatacommu- 
nity like Denver was not whoUy dépendent upon thïs road for its. sup- 
:ply ipf fifpel, ais there, are Ptber rsilroads, which may bring such supply. 
iCoippetifaon is hot only the life of trade,' (or at least is yet supposed to 
bô by the-common people,) but the natiltiplication of prbduct?; and the 
■fabilîtiéslbi*gettÎTig thetai to'ûi^rliet.'téhd to cheàpèri the necessaries of 
"lifè t8'tï«(;m^ses;, an^Àn !the mpst bénç^^^^^^ and'iegitimàte sensé they 
should retairi their character as public necessities. Government itself is 
lïjaîàtâîiièd'to promotë the^eneml wélfàré', and thè right Pf éndihent do- 
nsàifa: iïas its WPt in thiâ SOil; Bé thiS^as it may in the light of adjudi- 
cationàj bertainly it cpntes bôth wîthin Ihe letter and the spirit of a pub- 
lic raillroad corporation ivhere such an objèct, as àbpvè indicated, is 
cpupled wîth'thé obligation, inseparàblj^ affixed by the statute to the 
franchisé itsèlf, to beéôme alsô a cornmon carrier pf passengers and 
freight,' ànà thé corporâtipn actuall/ perfprms such duty to the public. 
The évidence in this case shows that for the- great^ perîod, and in tlie 
-latter yeajrsi< of ithe existence and opCTation Pf this road, its business bas 
heen •cOhinôd ' principally tp the càtpying of passengers and gênerai 
"fréighl^.howèver'smJallit niay bavé bèeo.; ; What iS said by Depde, J., 
în pi Œ'^i;^l%^ÉaUroàd. 0?,, 47 N. J, iM%: 44, respecting a like proceed- 
4hg, wqeçei à raiiroad began in a rdipè, ipquite pertinent: 

, ?' This fentwprise does not lose the eha#acter pf a public use because of the 
•fact .ttontiHheprGjectedtailroadi» nota 'thol-cughfar«, and that its use may be 
limited by circumstances tp a comparatively small part of the public. Every 
one pf the public having pccasipn to sen,d,,materials, .implements, or machin- 
ery for mining purposes intp.'or tb'obtàln ores from', thè several mining. 
•trâet»i&&jifeept to the' location of this roady may use this raiiroad for that pur- 
>pofe4;ànd''p£irighi):may require tbeeompi^hyto serve him in that respect; and 
that is the test which détermines wbetber thé use ^ i$ public. Koi' ^ill any 
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motivé of Personal gain vyliièh may hâve influehced th© projectôis în'nnder- 
taking the work taïke froro it its public character. * * * A particolar 
iœprovement, palpably for private advantage only, will nptbecome a public, 
use because of the theoreticàl rîght of the public to use it. But where the 
franchise is in its nature a public franchise, as the transportation' of freight 
is, and the object promoted is one that eoncerns the public interests, as the 
develdpment of the mining resources of a State does, the improvement is es- 
sentially a public benefit and advantage; and if there be no restriction on 
the rigbt of the public to use it, and no inability to use it, except such as 
arises from the circumstanees, the court, in determining whether the im- 
provement is such a public use as that the right of condemnation shall ex- 
tend to it, will not sean closely the number of individuals itomediately prof- 
ited by it. Indeed, it would not be possible to indicate the number of per- 
sons, or define the area of the limita, to wbich the bene&t of such an im- 
provement may extend. " 

2. ïs the land sought to be condemned necessary to the petitionerî 
No serious question is made in argument but that the quantity ôf land, 
and its local fitness, are useful, and eminently suitéd to the purposes of 
the petitioner for necessary store-houses, switches, and turn-outs, and 
the like. In fact, it is the only pièce of ground lying between the* 
présent eastern terminus of the road, at the outskirts of the city, and its* 
objective point, the Union dépôt, available for, or adaptable to, stich 
Use, without entirely ehanging the surveyed line, and undertaking to' 
accomplish its destination by a circuitous route to the north of the city. 
It is iïisisted, however, by défendant that it is feasible and practicable 
for petitioner to reach the Union dépôt by such détour, and thereby 
leave thie ground in controversy to défendant. The rule of law, ordina- 
rily, is tliat "the sélection of the land to be taken rests in the discrétion 
of the corporation." Wodd, Ry. Law, 660. Chief Justice Dickexj in 
RaUroad Co. v. Dunbar, 100 lU. 112, says: 

"If there be no otiier limitation of itS power by their statutes, it iis ob- 
vious such a railroad company may, as a gênerai rule, sélect ite own route, 
âx its terminal points, and layout its road." 

In the very nature of things, a large discrétion must be accordéid to 
the engineer and agents of a railroad company in determining the route 
tobe taken, and where its sidè tracks, turn-outs, switches, and dépôt 
bouses shall be located, with respect to convenience and successful opér- 
ation, subject, as a matter of course, to judicial supervision to confine 
such discrétion within proper limits. Eailroad (h. v. Dix, 109 111. 
244; Fomey v. Railroad Co., 36 N. W. Rep, 806, 33 Amer. & Eng. 
R. Gaa. 162, ànd note; Mobile & G. R. Co. v. Alabama M. R. (h., 
6 South'. Rep. 404. Petitioner's engineer testifled to the neeessity of 
this route and sélection. From the map in évidence befor(3 the court, 
from the topography of the country, and the character of the im|irove- 
ments where this road would bave to run to otherwise reach the dépôt, 
it does not appear to the court to be within a sound judicial discrétion 
to disl^gard the judgment of the engineer and officers in seleeting the 
route and ground in question. Tbe route is the shortest, and most nat- 
ural. It foUows the lowland near the bed of the Platte river, rnns'^ar- 
allel' With defendant's road, between it and the river, and far enough 
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from defendanf S road liot to interfère therewith, and over ground little 
désirable or available for other business use or habîtation. 'Bèsides 
wbiëh, as appears frotïi évidence, the petitîoner bas expended large sums 
of moriey in securing the right of way on this survey, and bas in success- 
ïul progress other condemijation proceedings to complète this mode of 
access to the Union dépôt. It would therefore be harsh for the court to 
force it to abandon and sacrifice ail it has struggled for andpaid for, 
in this direction, by turning it upon a longer course, hedged about by 
probable 'néw contentions and obstacles, dad unknown expenditures and 
delays. Considérations alqne of other çonflicting public interests, or 
otlier parampunt rights, cpuld ju^tify such judicial , détermination. ' 
VideMobUe & 0. B. Go. v; AMama Mi R. Go., 6 South. Rep. 404. 

§. It is next insisted by défendant that the land sought to be con- 
demnedjhas already been .appropriated by it to its use çg ;a public rail- 
ro^dcotrporation, or at.ieast that itacquijred it by purchase, with a view 
tp.suçh u^Pj and that it jg highly probable it will in the near future be- 
çome ;fl:,n^essity to itS;iinçreasing busines?. The évidence, shows that 
thip lp,nd ip .4 part çfa bod^ pf 12 acres ■v?hich was purchased by one Mc- 
Çjcilîfih, iai 1881, for défendant. This w-itnpss stated: 
;; ,';j;:repeiv;0djniy ordevs to purchase it froin Mr. Egbert, . [representajbive of 
défendant T|)^d.,] He told me tp go and buy it; buy it guick, before the 
Burlington parties cpuldget it." j 

-•The Burliagton was the Burlington, &;Missourî Valley Railroad, about 
to buil4 i.Qto D.enver, and geeking terminal facilitieg. Mr. Choate, su- 
perintfpdent .of défendant road, testified, substantially,, that ^his pièce 
çf land was: acquired forthe reason that the Burlingtoij: Railroad was 
trying,tO:get,an entranpe into the city, a^id to injure deifendant'p prop- 
erty, and it was necessary to buy, this tokeep that road from getting 
infp;thfir yçrd,s; Beifurther stated that in bis opinion this land would 
in the near future beeome necessary for. the use of défendant, foraddi- 
tional turn-outs and switch-yards, and that they would bave s6 improved 
itbutfor thelack of funds, and it was yet their purpose to so use it. 
It appe^TISt Jhowever, frpip,the eviden,çej,that the oply work.done upon 
this pièce of; land was. the construction ©f some embankments along or 
across itprior to 1885, and before Mr. Choate took eharge as superin- 
tendent. , Thèse j^mbankments bave washed away somewhat, and were 
on grades below, that pf defendant's railrpad track, and not at an éléva- 
tion at ail suitftble for swit.ches or tum-put3, from the main track. No 
buildings. of any sort bavp ever been constructed- upon it, ^nd no other 
t}se madepjP it^î, .Without imputing torche défendant Company the self- 
ish.aAd'ii)de,fep.sible motive, of being actuated in ; the acquisition pf this 
laQ(^ by a -désire to obstruct the Burlington road's access to theUnion 
dépôt, the vflry utn;ost that can be conceded: to the défendant iS that it 
^ntertainçd'tt»e;;l)elief that this pièce of, ground iiiigh,t become necessary 
tpnthe lull a^pnynpdationof its business in the future, and that it ex- 
pects.tpsp Bpply it.;,,.Thi3is but a prospective dedicatien, which; may 
or may npt,6\;«r b^ made. If the défendant were seeking to. co.ndemn 
tJii%pr9pg];f:yi;Hpop.a prp§peçti.v;e,infireasp,.,ôf,,its bijS.inesSi,"i.t sbfluid;be 
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established beyond reasonable doubt that such increase will occur." 
RaUroad'Go. v. Davis, 43 N. Y. 145. While not holding défendant to 
the same,rigorous rule as if it were seeking to condemn this property, 
yet "no one can blink so hard as not to see," from the évidence as a 
■vvhole, that the défendant has not for five years done any other actlook- 
ing to the subjection of this pièce of ground to its use; and, if it is held 
exempt irom the exercise of the right of eminent domain, it rests for its 
foundation upon conjecture, or a contingency that no court can say with 
assurance will ever arise. The évidence shows that this défendant has 
a large amount of other land, some 275 acres, in Denver, appurtenant to 
its Une of railroad, a part of which, at least, can be made quite availa* 
ble for any use similar to that for which it clairas to; hold this. In view 
of its greater necessity to the petitioner, as already demonstrated, I feel 
constrained to hold, both on reason and authority, that this mère pro- 
spective use by défendant should y ield to the more immédiate necessities 
of the petitioner. Springfidd v. Railroad Co., 4 Cugh, 63; Illinois & M'. 
Canal Oo. v. Chicago & R. I. R. Cb., 14 111. 314; Project Parky. .MKi«m- 
8011, 91 N. Y. 552; EaStffrnR.Go.w. Boston <k M. R. Co., 111 Mass. 125; 
Grand Rapids, N. & L. S. R. Co, v. Ch-and Rapids & I. R. Co., 35 M;ch. 
265, 24 Amer. Rep. 545, and note. Mère priority of acquisition, or éven 
of occupation, gives no exclusive right, except in so far as the coridemna- 
tion treiiches upon the greater necessities of thé other franchise. Eaà 
St. L. 0. Ry. Co. V. East St. L. U. Ry. Ce, 108 111; 265; Lake S. & ' Mi 
S. Ry.Co.v. Chicago JcW.Î.R. Go., 97 m. 506. ; 

4. It;is finally contended by défendant that petitioner had hithei'tci 
ëxercised its right of location of its road, and had fixed its western 
terminus at a point knôwn in évidence as "Twinin^s," in thé eastéttl 
suburbs ofthe city of Denver; that, having once ëxercised the powet 
granted, it Was exhausted. This rests upon the rulé of the common lai# 
that if à nian once détermines his élection it shall be détermined f;orever. 
Com. Dig. tit. "Election." The sensé of this rule is very aptly and 
perspîcuôusly expressed by Lord Eldon in Blakemorev. Canal Navigation, 
lMylne& K. 164: 

"When the canal is completed, the powers of the company are exhausted, 
and in màking the canal thé proprietors * * * are not at liherty aftôr- 
wards to injure the interests of parties by makihg whàt is quite a différent 
canal." 

Leaving out of view, for the time, thé Colorado statute hèreinafiter 
noticed, had the petitioner, as a matter of fact, niade such élection of 
location of its terminus at Denver, when it instituted this proceedipg, 
as to authorize the court tp say it had ëxercised and exhausted ail the 
power grànted it Under its original charter? This charter gave it the 
right to build its road "from Denver." It is not too much to say that no 
court wovild now meet the trend of judicial advancement in holding that 
the terni "from Denver" djd not confer on this company the power to 
build to any point within the city. In Morris. & E. R. Co. v, Ceniral 
hB.Os., 31 N. J.Law:,2ll et seç., it was held that the term".between two 
towns" would very cleafly include tiie right of carrying such lotod into 



SOZ EEIDICBAI. BBPOBTEK, VoL 41. ' '> 

«aohipkçjes f'To the city of Austin'';has been held to impart ati au- 
.thorîlyto entend thé road witMn the ciorporate: limita. BaUroad Co. v. 
Pdwnij 63 Tex. 343. VidePeoplév. RaUroâd Co., 89 N. Y, 75; Tumpike 
lioadVi CMsntry, 10 Johns. 389; Mohawk Bridge Oo. v. Utîca & S. R. Co., 
6 Paige, 554,; Masonv. Eailroad Co.^S5 Barb. 377; Chicago & N. W. R. 
Co. v.0iicagù & E. R, Co,, 112 111. 599. Unless, therefore, it affimi- 
atively appears that the petitioner had màde ils élection, evidenced by 
someact .permanent in its eharacter, to ,fix the eastern terminus of its 
road at Twinings, its original charter, unquestionably conferred upon it 
authority to; build to the Union dépôt. As said in Ohilds v. BaUroad Co. , 
33NvJ.;LaW|327: 

"Thi&mere fàct that they fthe railtôad Company] hâve been running their 
carsïtTertithte road-bed, in the condition in which it was left by the super- 
seded.opinpaijy, cannot giye rigp t^the implication that they considered or 
treatedih^ .i^pad as completed. If, in point of fact, this road has been used 
and treàted as a finished road by this corapany, such fact should havo been 
manifestedtô the court. Th^ mer|e eircamstahce that cats hâve been run 
upon it is not of itself sufflciient, as such is often the case on incomplète 
road3."--'-i' '' ■■ 

A fair and reasonable construption of the eyidence touching this issue 
leadsto'tpe, conclusion that the pel^tioner never intended, by beginning 
or stopping at the point Tvrinings, to treat that as an elected terminus 
of the road; and the fact^ and circumstances tend to show that it was 
but a temporary expédient. As claimed by counsel for défendant, the 
eharacter: pf the structures and improyements at this station were the 
Doost trifling and temporary. , Manifé^tly, the road stopped there be- 
cause it çould getj at that time, nô nearer its western destination. In 
t)ie very nionth J^January, 1886) 6f. the original incorporation, the évi- 
dence shows tîiat the Company applied to and obtained from the city of 
Denver an ordinance allowing it tolopate its road from Twinings west- 
ward down Vt^ewatta street, in the direction of the Union dépôt, and of 
the landsiH question; and in March, 1887, it secured from the city an- 
bther ordinance, which allowed the further construction of its road on 
said street as far as it was opened. It had actually proceeded to lay its' 
trâck on Wéwaita/^treet as far as ît' wjas open; and the évidence shows 
that it has bepn almost continwally niaking efforts toaecure this outlet, 
expending therefor large sums of money. Under such state of facts, I 
do not feel warranted in holding that the petitioner ever regarded or 
tréated Twinings as its terminus. Its stay there was rather a matter of 
ébmpulsion thifin ôf élection. 

In additioiillx). this, at the time bf the incorporation of petitioner the 
Geperal StatUtés of the state (section 127, c. 19, tit'. "Corporations") 
MO^îded: ; '■ ":' ,!,,, •■ * ' 

, , "It sba]l be çoippetent for any railroad or teleeraph company or coporation, 
upçn a vote in TOrson or b}' prpxy pf tvyo-thirds in value bf its stockholders, at 
^nytneëtifig 'tlie!rè6f, to aller and ,anderid its articles (if association so as to 
Change its tVèniihî.-ôr so as to e^xtend the length of the line thereof from 
eitber of its tërtnini to Buch furttier atid otber pointas they may détermine» 
or for tl» purposeiof constructing branches frum ité main line; and upoa 
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ï s«ch vote the saîd company may make articles amendatpry; of their original 
articles, for the purpose of extending or changing the liae o£ its road, or for 
constructing branches from its main Une, as aforesaid." 

And then, after providing for the proper recordingy etc., of such 
amendment, the section closes as foUows: 

"Such amendaient, amendments, or altérations shall hâve the same force 
and efEect as though said amendment or altération bad been i<icluded in, and 
made a part of, and embraced in, its original articles of association." 

The évidence shdWs that on the 8th dày of June, 1888, the petitioner 
availed itself of this statute by which its Une of ïoâd might be extended 
from Scranton eastward tô thé Une between the etates of Colorado and 
Kansaa, designating the Union dépôt as its western terminusy and also 
changing the name of th© corporation ,to that of "The Colorado J^stern 
Railroad Company." Thèse factâ are set up in the amended pétition on 
whlcfa the parties hâve gOûe to trial. The défendant makes two objec- 
tions to this claim of the petitioner: Mrst, that the Said provision of 
. the a|^;tute appliteâ oùly tp the instspce of a coi'porfition before it 'bas 
built its road and estabïïshed its termlhi; and, secokâ, that this action 
was taken by the petitioner after the institution of this condemnation 
proceeding. RespeCting the first objection, it must be conceded Hthat 
there is iïothing on thefecë of the section of the statiute in question to 
itidicate thàtsuch rightbf amendment wa^ to be limited as conteiided 
by défendant. "To chaâgèits termini, or so as to eitend thç length of 
the line thereof from eithër bf its tèrrïiini to such further ànd'other point 
"as thëy mày détermine," wouldimply that the termini had been estab- 
"lisbed, and the Une of the road located. There is no limit on the face 
of the statute itself as to the time when this change may be made; but 
it may be donc "at àny meeting" ôf two-thirds in value of its stockhold- 
ers. Côrtainly, if it had been withiû the miad> of the iramer of the law 
to put sùch a limitation ùpon its- opération, someàpt expression indica- 
tive thereof would hâve been employed. It roight be sufficient, on lan- 
giiàgè 80 broad, to sây that the statute must stand for a reason. But, if 
onéis tb be given to justify a broadef construction thàn that contended 
for by the learned counëel for the défendant, a most palpable one woùld 
présent itself in the véry history bf thé commercial life of the state of 
Colorado. Hèr minés of coal, sllver; gold, and other precious metals 
are the ehief sources of her wealth and prosperity. Without them, the 
State vj'bùld fall far below her imposing attitude aa a member of theFed- 
etal Union. The deVelôpment of thèse mines is a ûiatter of paramount 
importance to the eomriionwealth. A mine is discovered in her momn- 
tains. Thè exciténiènt inéident to such an event draws to it^warms of 
minèrà; prôspectors, and speculators. Villages spring up at thèse points 
as the magie création of a liight. A charter for a railroad is obtained to 
leach such a point, ahd afford a market for its products, and bring sup- 
plies for the sustenanée of the people gathered around. Thèse: mines, 
not infrequently, are soon exhausted and shut down, and as suddenlyas 
they were cïeated the Villages disappeart 'Other mines further on are 
discovered, âiSd the history justgiveH répeats itself;. New townsaréicon- 
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' tiÉttaUy springing up in a new and rapidly growing stâte. Recognîzîng 
thëgenerâl rule ôf law contended for by défendant, that a road once lo- 
cated, and a terminus once flxed, is an exhaustion of the power granted, 
the législature must hâve intended by this very provision of the statute 
to remove this obstruction, and meet the very necessities of her peculiar 
condition. 

Counsel for défendant seeks authority or reason for his construction of 
said statute by référencé to section 115 of the same chapter; to under- 
stand which ve must go back to gection 110, which providea, inter alia, 
for a change of the name, the place of business, the increase or decrease 
of the capital stock, or a change of dir^ctors, or for consolidation of such 
corporation. Section 116 déclares that— 

*8nçh cKànjge of name, place of business, increase or deoreas© of capital 
stock, tncreSsô or decrease of number of directors, managers, or trustées, or 
coQàolidatioa.of one corporation virith ftnotber or with others, shall not aflect 
suits pending in which such corporation or corporations shall be parties; nor 
shailsiich change affect causes of action, nor the rîghts of persons, in any par- 
ticular; nor shall sùits brougbt against such corporation by its former name 
beabated." 

The argument made on this is that^ a,$ this section provides that such 
change of nanie, place of business, increase or decrease of stock and di- 
rectorsj etc.j shall not affect suits; pending, nor causes of action, nor the 
rights of parties, etc., this inclusion indicat es a purpose to exclude from 
itis opération the change of terniini or the line of road, and therefore it 
was not contemplated that any change of the latter character could take 
place jn)a"'goihg concern." On this,! submit the foUowing observa- 
tions: The provision reSpecting the change of terpaini occurs in a sub- 
séquent isection of the statute; and, it is but reasonable to say, doubtless 
thè législature assumed that the provision of section 115 would apply 
eqùallytô the amend ment provided for in section 127, as no reason oc- 
curs tomy mind for:any;distinction in the matter of pleading and suits 
respecting; thèse provisions. "The intention of a législative act may 
often be gathered from a view of the TVîbole and every part of the statute, 
taken and compared together. When the true intention is accurately 
ascertained, it will always prevail over the literal sensé of the terms. 
* * * And when it is doubtful whether a certain thing falls within 
the terms Used in an act it is proper to resort to other sta tûtes to ascer- 
tain the intention of the législature in the enactment of the gênerai stat- 
ute. * !*■ "'A thing within the intention of the législature in fram- 
ing a statute is sometimes as much within the statute as if it were within 
the letter." In reBomino'e Estate, 83 Mo. 441. Said section 127, au- 
thorizing such , altération or amendment, being in the statute at the time 
of the grant of petîtioner's charter, this. provision was as much a part of 
the grant as if it had beeU incorporated expressly in it. Therefore, in 
.80 far as thîrd parties are concemed, oi; those dealing with the corpora- 
tion, or with \(fhQm the corporation naight conie to deal, they would be 
Bubjectitothe rightsand privilèges cooferred by this statute. Amend- 
ments aie allowed by the courts wi^ great liberality where no material 
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rights 6f ihe other party are affected or ehanged, and where no great 
préjudice could likely ensue. The only possible effect of allowing this 
objection would be, if the petitioner's right to proceed depended upon 
this amendment, to turn it ont of court, and compel it to begin de novo. 
Nothing thereby would be gained by the défendant except delay; and it 
does' seem to me that the very spirit of the law should compel the court, 
in such instance, to let the cause proceed. Under the view, however, I 
hâve expressed of the petitioner's right under its charter as it existed at 
the date it instituted this proceeding, it was not necessary for it to in- 
voke the amendment of June 8, 1888, to enable it to reach the Union 
dépôt. 

Other matters might with propriety be discussed, arising on the évi- 
dence and the argument of counselj but, as they are not determinate in 
their character, and this opinion has already been greatly extended, fur- 
ther discussion is forborne. It résulta that the issues on hearing are 
found for the petitioner, and judgment will be entered accordingly. 



Keokdk & W. R. Co. V. CouNTY Court of Scotland Co. et al. 
{CtreuU Court, E. D. Missouri, N. D. January 38. 1890.) 

L KailboadOqmpanibs-^Consoi/Idation— Exemption fkom Taxation. 

A consolidation of two railroad companies under tbe Missouri consolidation aot 
of Mai-ch 2, 1869, opérâtes as the création of a new corporation, wholly distinct f rom 
the constituent; corporations out of which it is formed, which new corporation de- 
rives lis powers and franchises f rom the consolidation act; and since ConskHo. 
1865, art. 11, % 16, prohibltlng législative exemption f rom taxation, was aidoptedhe- 
fore the passage of the aot, the consoUdated corporation does not acquire the Im- 
munlty from taxation granted in 1857 to one of its constituent corporations. State 
V. BMroaa Co., 18 S. W. Rep. 290, followed. 

9. Courts— Fedbbal Courts— FoiiLOWiNO Décisions op Statb Coitrt. 

The foct that the suprême court of Missouri in a former décision, in whiofa tbe 
exemption of the Consolidated corporation was not a controverted question, assumed 
that it was exempt, which decisiot was followed by this court in a casa wherein no 
questions were coBsidered except such as had been previously considered by the 
State suprême court, does nôt éstablish a settled rule of property, to whi'cu this 
court is boundto adhère. 

In Equity. On bill for injunction. 
F. T. Hughes, for complainant. 

John Q. Moore, T. S. Montgomery, and Andersmi & Schofidd, for défend- 
ants. 

Thayer, J. This is a proceeding begun on February 13, 1888, agains 
the county courts of Scotland, Clark, and Schuyler counties, Mo., and 
against the sevéral persons who at that time were judges of said courts, 
and also against the several coUectors of revenue fôr said counties, to re- 
Strain them from coUecting, or attempting to enforce the collection of, 
certain taxes assessed against a certain railroad extending through the 
counties afor^aid, which at the date of the filing of thfe bili belonged to 
v.4lF.no.5 — 20 



«3Q6 .OT r «SÏDERAL EEPOBTEB,VOl» ^•' 

,an4 was beîn'g opemtedybycbmp]aînant,the'Keoktik & Western iRaElroâd 
Oompany. The property in question formerly belongèd to the Missouri, 
lo'^a & Nebraska Rail-ï^ay Company. iCdinplainant acquii^ed title thereto 
and possession ouBecerabér 3, 1886, by virtuè of fôreclosure proceedings 
Tïttder a œortgage executed by the Missouri, lowà & Nebraska Railway 
Gompany. The taxes; in dispute had been assessed during the owner- 
Bl)ip of tb« moctgagor Company, and compiaànant's Contention is, in brief, 
thât the property in ijuefition was exempt ifrorii taxation while owned by 
the mortgagor company. i That it.was exempt from assessment after the 
purdhaae by the Kedkuk & Western Bstilroad Gompany is not daimed. 
Six nionths before the présent bill was filed suit was instituted against 
the coroplainant in the staté (circuit court, under the revenue laws bf the 
Btate, to.reooiveiJ a poctionof the same taxes that form. the subjéctof con- 
tention in tbis prooeeding. iThàt suit bas recently been decided by the 
suprême eomtof the state, and it ssras held, in an elaborate opinion, that 
thatportipaof/Coimplftinant'stiaihroad situated in the countiesof Glark, 
Scotland, and Schuyler, in this state, was not exempt from taxation while 
owned by the Missouri, lowa & Nebraska Railway Company. State v. 
Eailroad Co., 12 S. W. Rep. 290: 

The facts on which the claim of exemption from taxation is predicated 
are fj;ilj.y stated4n,the:jopi,niQn J^t referred tjç>. It will sufiBce to sayvthat 
the exemption claîrned wâs coritaïned in a spécial charter granted to the 
Alexandria<&, BjlgpmjSeld. Rftilroad Company, on the 9tt> of February, 
1857, (Sess. Laws Sïo. 1857, p. 94;) that the last-named company, by 
législative permissiotiv first ehangèd its name tô the Alexandria (fe^Né- 
^braskà ÎÉai!fr^aS;C9m;pa;hy', knd thérèafter; 'on ,May 3. 187Ô, became con- 
«slidated with the lowa Southern Railway Company, a corporation of 
ÏpwS, undeif, t^q'ioaine of the :^f§sotiri, ïowa & Ne^rasta Railvi^ày Com- 
pany; and that the consolidation proceedings were had under the pro- 
vision^ bf a làiiy'enàéted in the statë^f Missouri onMarçh 2, 186i9i, ($ess. 
Laws Mo. 1869,ipi 75.) The suprême court of the state décides, in effect, 
',that the consolidation prbceédîhgi9bperat,éd as a eurrender of th^ immu- 
înitiës and franchises of the Alexandfia & filoomfîeld Railroad Company, 
'tb whiçh the eiémptioBi was origi^aily gtanted, and to dissolve that: cor- 
poration; that, by Viftùè bf the consolidation proceedings, a new corpo- 
ration was created, which derived ail of its powers and franchises in Mis- 
souri from the consolidation act of 1869 ; and tbat, inasmuch as that^act 
was passed after the adoption of the constitution of 1865, which prohib- 
4ted; l^islativé.gî'antà of exenïptioa from ta.xation',"(section 16, art. 11,) 
no immunity from taxation was or could be acquired by the Missouri, 
lowa & Nebraska Railway Company, by virtue of the consolidation act 
4n: question J Thedecièionis thereïore conolusive bf the présent cohtro- 
fversy, if it iS' Mlowed. 

, : Il haye asisumedj; in;accordance with what seems to be the doctrine 
Jestablished by the case aîMaUroad Co.v. Palmes, 109 U. S. 266, 3 Sup. 
,Çt. Rep. 193, aft well as bytbe icase oi Bwg^s v.Sdigman^ 107 U. S.' 83, 
-2 SUpv et. Rep> 10, that this court isentitled to express an independent 
, judgiMejat upon Jlàe questions involved, gidng to the décision of the state 
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cpiirt, as a matter of course, the weight and respeotful considération, as 
an authority upon the pointe involved, that the décisions of such courts 
arealways entitkd to. 

There seems to be no adéquate ground for dissenling from the conclu- 
sion reached by the state suprême court in the case above referred to, 
that the resuit of the consolidation proceedings whieh took place on May 
3, 1870, was to create a new corporation under the name of the Missouri, 
lowa & Nebraska Railway Company, that derived its powers and fran- 
chises from the consolidation act of March 2, 1869, supra. The gênerai 
disposition of both the i'fderal and state courts seeins to be, to r^ard con- 
solidation proceedings, taken under such laws as that which prevails in 
Missouri, as operating to create a new corporation wholly distinct from 
the constituent corporations out of which it is formed, and with powers 
and franchises derived froio the act under which the proceeding is taken, 
and from such other gênerai laws prescribing the powers of corporations 
as at the time prevail in the state. In addition to the authorities cited 
on thîs point in State v. Bailroad Oo., supra, the foUowing cases may be 
conSUltéd with advantage: Railway Co. v. Bern/, 113 tl. S. 465, 5 Sup. 
Ct. Rep. 529, and Memphis & X. R. R. Go, v. Convmmmiera, 112 U. S. 
609, 6 Sup. et. Eep/299. 

Conceding that the Missouri, lowa & Nebraska Railway Company waa 
a new corporation foriped on May 3, 1870, and that the proceeding of 
that date was not a mère alliance between two old corporations, or a 
merger of the powers of the lowa corporation with tjie Missouri corpora- 
tion under the charter of the latter, the conclusion also seems inévitable, 
considering the fédéral decisioiis on the subject, that the new or Consoli- 
dated çompany did not acqûire the immunity from taxation originally 
granted, in 1857, to the Alexandria & Bloomfleld Railroad Company. 
The law îs well settled since the décision in Morgan v. Louimana, 93 U. 
S. 217, that exemptions from taxation must be construed as a, personal 
privilège granted to the very corporation named in the grant, and to 
baye perished with it, unlessthe express and clear intention of the law 
requires that it should pass to an assignée or successor; and ail grants 
of that character are to be construed strictissimi juris. Memphis &L. RR. 
Co. V. Gommimoners, sùpra. In thecase oiRaihjoay Co. v. Berry, 113 U. S. 
465, 6 Sup. Ct. Rep. 529, it appeared that a railroad corporation of the 
state of Arkansas had been created in 1853, with an exemption from tax- 
ation, and alsp with a power under its charter to eoiisolidate with other 
foreign railroad corporations under such an agreeraent as it deemed. ad- 
visable. It executed the charter power of consolidation on May 4, 1874, 
by consolidating with a IWissouri corporation. The agreement of con- 
solidation provided that "ail therights, privilèges, and franchises of each 
of the corporations" should pass to the Consolidated company. In the 
mean time, however, (in 1868,) the constitution of the state of Arkansas 
had been,amendéd so as in effect to prohibit exemptions from taxation, 
and to subject ail property to like burdens. It was held by the court 
that, inasrou^h as a new corporation h|ad been created by the amalgama- 
tion of the two corporations, the Consolidated company waa sutgefit 
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to ail laws relatîng to taxation in existence when the consolidation took 
|5lace, and hence was not entitled to any immuni ty from taxation with 
respect to the property acquired from the original Arkansas corporation. 
Concôming the nature of the contract between the state and the original 
Company, granting to the latter the right to consolidate and immunity 
from taxation, the court said: 

"For what was the contract? Çonstrued in the most libéral spirit in favor 
of the Company, it cannot be extended beyond a stipulation on the part of the 
State that the Cairo & Fulton Eailroad Company may at any time thereafter, 
by consolidation with any other railroad company, form and become a new 
corporation, with sueh powers and privilèges as, at the time when the offer is 
aecepted and acted upon, it may be within the power of tlie state to confer and 
lawful for the new corporation to àccept. If acted upon before the iaw was 
changed, it might well be that ali powefs and privilèges originally conferred 
in the charter of the Cairo & Fulton EailrOad Company, incliiding the exemp- 
tion in question, would hâve yested in the new company. Biit as it was not 
aecepted anâ:acted upon until<acliange in the organic lavy pfjthe stateforbade 
the création of corporations capable of holding property ^xempt from taxa- 
tion, it miiSt be presumed that, when the original company entèred into the 
tîoiisolidàtibh, it did so in f ull VJew of the exisringlaw,.and with theinteniiibn 
of forming a new corporation,- Sueh as the.èonstitution and laws- of the stâte 
at tliat time permitted. That, at least, we must hold to bè the légal eflect of 
the transaction." ' ' !' ' 

In the case at bar it will be noted that the Alexandria & Bloomfield 
Railroad Company was not àçcorded the right to consolidate by the char- 
ter of 1857. That' right Was èranted on March 2, 1869, after the change 
in the Missouri constitution prohibitirig corporate exemptions from tax- 
ation. With much greatër force, then, niày it be said that thé right to 
ëonsolidate, held out by the Missouri act of 1869, was a right. to consol- 
idate subject to then existing'iaws as to taxation. If if be urged, in op- 
position to this reasoning, that the ofFer held out by the act of 1869 was 
an offer to consolidate, and atthe same time to rètain the exemption 
theretôfote enjoyed, the atiswer therèto is twofold. In thé first place, 
the act of 1869 coritains ho apt language to include the exemption in 
question; Exemptions from taxation are properly clàssed as immiini- 
ties, rather than as privilèges or franchises, and the act of 1869 merely 
■promised that the new company formed should "be entitled to the Sailie 
privilèges and franchises" as the Alexandria &Bloomfle]d Railroad Com- 
piany. Ftde section 4 ^ Act March 2, 1869. This point was ex;pressly 
ruled in the case of Railway Co. v. MîUer, 114 U. 3. 176, 5 Sup. Ct. Rep. 
813 j wherè the words, "shall 'succéed to ail su'ch fraihchisés, rights, and 
privilèges * * * as wôtJM hâve beenhad," etc., Were held notto 
include and pàss an immiîriity from taxation. Biit à better answer to 
the objection last siippôsed is, that the gênerai assembîy of the state of 
Missouri, after the adoption of thé constitution of 1865, had no power to 
promise to a new corporation to be thereafter formed, that it would re- 
•Béw in its fayor, an ëxeinption theretofore enjoyed byotie of the ébnStit- 
uent corporations that was to become dissolved by thé act creatîng the 
new entitv; iand this point has also beén expressly ruled in thé case of 
Ba£lToadà>. t.Palma, 109 U. S. 244, 3 Sup. Ct. Rep. 19Î3i Spèaking 
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of a similar prohibition to that found in the Missouri constitution of 
1865, in a case that arose in the state of Florida, where an attempt had 
been made by the législature of that state to renew or extend to a sub- 
séquent corporation an exemption from taxation possessed by a former 
corporation whose property it had acquired, the court say: 

"The inhibition of the constitution applies in ail its force against the re- 
newal of an exemption equally as against its original création. * * * 
After the adoption of the constitution of Florida of 1868, there conld be no 
corporation created capable in law of accepting and enjoying such an exemp- 
tion, for that was prohibited by the constitutlonal provisions that bave been 
cited." Pages 254, 255. 

Stfictly in line with the- décision in RaUway Oo. v. Berry, sxvpra, is the 
previous décision in MempMs&L. R.R.O0. v. Commmioners, 112 U. 8. 609, 
5 Sup. et. Rep. 299, heretôfore cited. In the latter case a corporation was 
créated in 1853 by the state of Arliansas with an exemption from taxation , 
and with authoritj' to mortgàge its charter. The charter baving been 
mortgaged and sold under a décree of foreclosure, the purchâsers organ- 
ized as a corporation under the same, claiming ail of the franchises- and" 
immunities specified tberein, incltiding the exemption from taxation! 
The court held, among other things, that even if the salé under the 
mortgàge eonveyed to the purchâsers the right to organize as a corpora- 
tion, or to become a corporation, it was merely a right tp oi^aniae under 
such laws as might be in force when the organization took place; that 
such an organization woiild be a corporate entity, distinct irom that 
which originally organized and executed the mortgàge; and a company 
sb formed by purchâsers would be subject to taxation according to the 
laws in force when such organization took place, and that the immu^ 
ni ty from taxation granted in the charter of 1853 was liraited to the 
■corporate body that first organized thereunder. It seems unnecèssary to 
pursue the subject further. If the question whether the Missouri; lôwa 
A Nebraska Railway Company acquired an immunity from taxation, is 
still an open question, and is to be détermined in the light of fédéral ad- 
judications, I feel confident that the exemption cannot be sustained. 

It is insisted, however, that the exemption was heretôfore upheld by 
the suprême court of this state in the case of Scoûarid Co. v. EaUway Co. , 
^5 Mo. 123; that a similar ruling was after wards madè by this court in 
Secor V. Singleton, 9 Fed. Rep. 809; and that the question has been set- 
tled in this state by thèse décisions, and is not open to further coritro- 
versy. It is not asserted, however, (as I understand,) that the judgmènt 
referred to in the state court, or the decree in the fédéral coUrt, opérâtes 
^ an estoppel in this proceeding, so as to preclude the défendante from 
denying that the Missouri, lowa & Nebraska Railway COmpany was en- 
-titled to an immunity from taxation. The filing of the présent bill by 
the eomplainant would seem to be an admission by it, that the decree of 
this court in the Secor dise is not availaWe for its protection. Bût the 
contention is that the judgmènt and decree in the two case8 esfâblished 
-arulebf property on the faith of which eomplainant bas acted, and hehce 
that the iule cannot be disturbed, even though it is erroneous; accord- 
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îng;jtoi]tbei princîples ârinojânced in Gdpelce v. Dûhxiqùe, 1 WaJl. 206, 
ànd; ia^B«rg^esa v. Sdigmmt,î07 XJ. S. 20, 2 Sùp. Ct. Rep. 10, and cases 
cited. It is questionable whether the doctrine iiivoked can properly be 
applied to a case like the one at bar, under any circumstances. To say 
that, because a state court bas once deûided that a certain corporation is 
entitled ta exemption from taxation , the décision must thereafter be fol- 
lowed, although erroneous, would involve conséquences of such a serions 
nature that any court ought to hesitate to give its assent to such a doc- 
trine. Thé exemption claiiïied and upheld might be a perpétuai one, 
affectin'g property of the value of millions of dollars. The bare state- 
ment of the proposition that the sovereign power of taxation might be 
irrevûcablylqst in such a case, by an eïrôneous décision on a point not 
well argued or carefully considered, would seem to be its own réfutation. 
In the présent case, however, it is clear that the décisions relied upon 
did not establish a settled rule of property, within the meaning of the 
doctrine invoked. In the c&ae oi Scotîànd Co. v. Railway Co., supra, the 
suprême court of the state evidently did not consider the question whether 
an exemption from taxation passed to the Consolidated company, because 
it was not a controverted question in that court. The fact that the ex- 
emption was aequîred by the cdusolidated company seems to hâve been 
taken for granted, for the reason that counsel in the case so assumed, or 
at least rûised no issue on that point. The case ofSecor v. Singleton, sub- 
sequently tried in this court, passed off on demurrer; the ruling on the 
demurrer having been followed by a decree pro confessa taken against the 
défendants.; ' It is obvions that no questions were considered in the Secor 
C32«e except such as had previously been considered by the suprême court 
of the state. The only allusion to thé question of exemption is found in 
the foUowing paragraph of Judge Treat^ opinion. Reierring to the de- 
murrer, he said: 

"It was interposed, obvioosly, for mère! delay, inasmuch as the only légal 
question involved had been decided, as set put in the bill, (65 Mo. 123,) ad- 
versely; w|iicb décision thia court recogpizeB as conclusive on a question of 
state taxation." 9 Fed. Rep. ^lO. 

Under thé circumstances, it cannot be admitted that the décisions in 
question estabjisbed a settled rule of property to which this court, any 
more than the state court, is bound to adhère. In the case oî Railrodd 
Co. V. Palmes, 109 U. S. 256, 257, 8 8up. Ct. Rep. 193, the suprême 
court of the United States refused to recognize a previous décision of thé 
sppreme coutt of Florida, which had incidentally upheld a corporate ex- 
emption ftooi taxation, as establishing & rule of property such as the féd- 
éral courts are bound to uphold; and what was there said, considering 
the circumstapoefl under which the décision of the Florida court had been 
rendered,isstrictly applicable to the case at bar. The court acoordingly 
concludes that thé rule to show cause why an injuuction should not issue 
(wthicih was heretpfore entered iû this suit) ought to be dischai^ed, and 
an injunction.ïîçfused. It is so Ordered.: It will be undèrstood, of 
course, that the court intends to express no: opinion as to the effect of 
the decree in the iSâcoi' Case, which hasinowbecome final, further than, 
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as heretofore stated, that it cannot Ve regarded as frorking an estoppel 
in this proceeding, Whatever rights were secured by that decree must, 
of course, be enforced as between parties now entitled to tbe protection 
of the decree. 



MissoTJBi Pac. Ry. Co. p. Texas Pac,,Ry. Co., (Sullivan, Intervenor.) 

iCircuit Cowt, H. D. Louisicma. February 4, 1890.) 

1. RbceiVeks— Actions— JuDOMBNT. 

Aot Cong. Marcb 8, 1887, koown as the " Jwdiciary Act, " provldes that every re- 
: oeiver of property appouited by any court of thé Ûntted States may be sued in re- 
spect of any açt or transaction in carlrying on the business cbnnected with suob pro^ 
érty, without the previous leave of the court in whioh si^pb receiver or manag^ ^as 
appoint^ed, but suoh suitshall be subjeot to the (jeneral eq[ulty jurisdiction of thte 
court in which the reoelvér was appointed. The act f ùrthér provides that it shali 
not affect the iurisdiction over, or disposition of, any suit instituted in any court of 
the United States befôre the passage thereof. Se2â, that ajudgment renderedin 
' ' ,an action in a state court àgàinst a recëlvér appointed in an action in thecirônit 
• V conrt iinfttituted prior to the passage of the judiciaf? actt and whlch bad been 
, brougJ»1twithout the consent of the court ap^ointing Buoh receiver, waj not conclu- 
si'^eaè agbinst bim, but wtû subject to the equity jurisdiction of the court appoint- 
inghim. 

S. SaJO!— JUlLBOAD COUFÀinESr-FEBSONAIi INJDEIES— JODOMBWT— WaITEB. , ; , 

Intervenor claimed' damages for injuries to bis wife. rèoeived while defeiidant 
railwa^ c6mpany was in the: hands of a receiver, and in: support of his claim pro- 
dpced tbe t^-ansoript Of a ijuâgment resdered in tbe state court against such receiver. 
On référencé to a master, intervenor pjoduced a witnefië who f urther testifled as'to 
tjié ïàct àhd estent of the injury. Held, that this waâ a waiver of the right to 
«làimtbattbejudgment against the receiver was conclusive as to négligence and 
damages. 
' 8. Bàmb— Verdict— ExoEssiTB! Damaobs. ' 

Intervenor's wife was injured by the négligence of the employés of défendant rail- 
way. ■ It appeared that sbe had been employed in keepiug the boarding-car attached 
to thèWpnstruction train; that by tbe accident her leg wàs broken, her arm dislo- 
oatedi andber back, shqulder, and side injured. She had dose mostof the workon 
thç boarding-car, but, by reason of her injuries, bad been ablé to do nothing for two 
yëars; Meta, that a verdict df $tO,ÙOO damages was excessive, and that it would be 
reducedto $5,000. 

:■:-■'..■■ 1 , . : 

Op Exceptions tp the llaster's Report. Intervention ofOwen Sullivan. 

UicedÈ: jlnnsfronsr, for intervenor. 

Howe & Ptentiss and T. H. Prendergast, for défendant. 

Pabdbej J. In this case, on October 26, 1888, the court made an 
order dïsqharging the receiver, and directing the delivery to the defend- 
i ant Company of ail property, funds, and assets in his laands as receiver. 
It is furthet provided in said order that the said «ompany should take 
the gaid property subject to any and ail judgments which hâve heretofore 
been rendered in faVor of intervenors in the case, which bave liot been 
paid, as well as subject to such judgmients as might be thereafter rendered 
by the court in favor bf intervenors on interventions then pendiqgand 
undeteiroined, or which might be filed priorto February, 1889. It 
fnrther provides that ail claims against the receiver, as such, up to the 
3ist day of Ootobet, Îl888, be presentedjand prosecuted by intervention 
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piîor to February 1, 1889, and, if not so presented by that date, the 
same be barred, and not to be a charge on the property ofsaid Company. 
Under this said order, the intervenor presented to this court hîs pétition 
of intervention on the 3d day of January, 1889; and in his pétition he 
allèges that on the 25th day of February, 1888, he recovered a judgment 
against John G. Brown, receiver of the Texas & Pacific Railway Com- 
pany, in a suit entitled"Owen Sullivan against J. G. Brown, Receiver," 
on the docket of the district court of Harrison county, Tex., a court of 
compétent jurisdiction, in the sum of $10,000, for injuries done to the 
wife of intervenor by a railroad engine. operated by, and under the con- 
Irol of, said receiver, his agents and eniployes, ail of which will more fully 
appear by the transcript and abstract of judgment attached. Further, 
that this judgment was appèàled from by the said John G. Brown, re- 
ceiver, to the suprême court of the stàteof Texas, in which court the 
eaid judgment was afiSrmed. He avers, also, that said judgment bas 
névèrbeen paid, in whole ôr in part, and the said judgment was obtained 
when ail the property of the défendant railway company was in the 
handçi;0f, and under the cohtrol of, said John G. Brown, receiver. In- 
tervenor prayed that his said pétition of intervention be filed, and re- 
ierred to^ne of the mastérsof the court for examinatiori and report as to 
the binding effect of the same upon thie said J. G. Brown, receiver, and 
-that the said J. G. Brown, receiver, be ordered to pay intervenor the sum 
of $10,000, with interest, according to the terms of said judgment, and 
for équitable relief. .Service of said pétition being accepted by the at- 
tomeys ofsaid Texas & Pacific Railway Gompany, an order was made 
rèferriiig the sameto a spécial master for report. The spécial master bas 
reported in favor of intervenor, on the ground that the suit in Harrison 
county wàs rightfully institutéd, under authority of the act of congress, 
approved March 3, 1887, and the judgment therein rendered is conclu- 
sive against the receiver. The spécial master recommends that the re- 
ceiver be ordered to pay tbe intervenor theamount of the judgment, in- 
terest, and costs, and the costs of this intervention. To this report the 
Texas a,nd Pacific Railway Gompany bave filed exceptions as folio ws: 

"First. The master erred în holding that, under the judiciary act of con- 
gress of 1887, the intervenor had a right to sue the receiver in the state court 
without permission of this court. Second. The master erred in holding that 
the judgment of the state court was conclusive in the respect, and to the ex- 
tentî stated Ijy him in his sâid report. TMrd. The master erred in holding^ 
that there wias any négleCt in the premises on the part of the receiver. Fourth. 
The flndings and report of the master are contrary to law and the évidence, 
and the évidence does hot furnish any légal basis for the recovery and the 
report. Fifthi The judgment and daim of intervenor, and amount re- 
:poited, are, in any event, excessive an4 inéquitable; and, under said actof 
cpngress, this cpurt has the right and poyirer to, and should. reject the same,^ 
or reduce the amount ôf the report and récovery." 

' Subseçjuently supplemental exceptions were filed, as foUows: 

"(1) That the master erred in receiving or eonsidering the judgment ren- 

' dered in thé staté court, because the same was not admissible, and eould not 

bave any eiïeçtt f or the folio wing reasons: (a) Said suit was brought against 
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the receiver without the permission of this honorable court. (6) Becauselhe 
said receiver, in the suit in the state court, by demurrer, excepted tothe juris- 
diction of the state court to proceed against them,; and, if theforegoingshould 
be oveiruled, the défendant further excepta that, even if said judgment of the 
state court against tlie receivers was in law cpnclusive, orhad theeffectgiven 
to it in the master's report, which is denied, yet claimants and intervenors 
herein, on the trial of the interventions before the master, after introducing 
the judgment of the state court, ofifered Mrs. Sullivan as a witness before the 
master, and voluntarily tooktestimony in regard totheclaim, which amounted 
to a waiver of ail riglits under the judgment, and opened the whole case, so 
that it could be passed upon and decîded by the master and by this honorable 
court in the same manner as though there had been no judgment rendeied. 
(2) Said défendants further except to the said report on the ground that, everî 
if the said receiver were guilty of négligence in thepremises, which is ex* 
pressly denied, yet, even in such case, that intervenors cannot recover, because 
said Mrs. Sullivan was aiso négligent, and by her fault and négligence con- 
tributed to the accident complained of ." 

1. In the case oi Barton v. Barbour, 104 U. S. 126, the suprême court 
of the United States held — 

"That when the court of one state haa a railroad or other property in its 
possession for administration as trust assets, and has appointed a receiver to 
aid it in the performance of its duty by carrying on the business tO which the 
property is adapted until such time as it can be sold with due regard tothe 
rights of ail persons interested therein, the court of another state has not ju- 
risdiction, withôiitleave of the court by which the receiver was appointed, to 
éntertain a suit against him for a cause of action arising in the state in which 
he was appointecT, and in which the property in his possession is situated, 
based on his négligence, or that of his servants, in the performance of their 
duty in respect of such property." 

That this was the law prior to the judiciary act of 1887 is not disput- 
ed. In this case, however, jurisdiction is claimed for the district court 
of Harrison county, state of Texas, over the receiver appointed in this 
court in the main suit, which was instituted in this court on the 15th 
day of December, 1885, by virtue of the third section of the judiciary 
act, approved March 3, 1887, correctly enroUed by act approved Au- 
gust 13, 1888, (25 St. at Large, 436,) which provides— 

"That every receiver or manager of any property appointed by any court of 
the United States may be sued in respect of any act or transaction of his'iti 
carrying on the business connected with such property, without the previous 
leave of the court in which such receiver or manager was appointed; but such 
suit shall be subject to the gênerai equity jurisdiction of the court in which 
such receiver or manager was appointed, so far as the same shall be necessa- 
ry to the ends of justice." 

The repealing clause of the said judiciary act contains this proviso: 

"That this act shall not affeet the jurisdiction over, or disposition et any 
suit removed Irom the court of any state, or suit commenced in any court of 
the United States, before the passage hereof, except as otherwise expressly 
provided in this act." 

, The question then presented is whether the permission given by said 
third section to institute suit against receivers in the United States courts 
without previous leave obtained of the court appointing the receiver afr 
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fecls the jurisdiction of this couH dvér the main suit. Thfe case of J?ajr- 
tori V. Èarbùur, mpra, is àulhorîtj^ fcir holding that the niecéssity of 
çbtainihg le^ve jto prosecute à sqit'agàinst a receiver appointed by an- 
otHer cp,urt îsf jurisdictional. This court has exclusive original jurisdic- 
tion over itgreceiver as to actions based on négligence in the opération of 
the trust property when tbe act of 1887 was passed. If the third sec- 
tion of that act went into inamediate opération gwoad this cause.then it 
seemâ clèat that said act affects the jurisdiction overa suitthenpehding; 
and this the repèaling clause prohibits. It also seems clear that what- 
ever jurisdiction the district court ofHayrison county acquired by said 
act was BO muob. jurisdiction taken away from this court. It would seeni 
to follow that, aa to the receivei' of tbe Texas & Pacific Railway, the act 
of 1887 did not take effect, and thâf theiefore the district court of Har- 
rison county, 'TeS., was without jViïsdiction to entertain a suit against 
such receiver. If said court was without jurisdiction, then it foUowâ 
that on theipending iriterventiod this court is not concluded by reason 
of the verdict and judgment rendered upon the question of négligence, 
nor upon the quantum of damagesï : The third section of the act of 
1887, quoted above, in terms provides that the suit so instituted in an- 
bther court shallbe subjecttô the gênerai equity jurisdiction of the 
court in whicbihe teceiver is àpj^dîhtéd, so far as the samé shall be nec- 
essary to the ends of justice^ ,'THe tetter opinion of the effect of said 
section is that .itmerely dispenses witHleave of the court appointing th© 
receiver, as a prerequisite to instituting a suit against him in another 
court, and tbat a Suit brought thereunder has the same status, and a 
judgment rendered therein has the same effect, as if permission to sue 
had been regtilarly granted by the court appointing the receiver. How- 
ever this may be, it is clear that wbjjn a judgment is so obtained, and is 
ferOught tothe court of original i jurisdiction to be ranked as a lien upon 
tiie trust fundsjsueh judgment isaabjeet to the gênerai equity jurisdic^ 
tion, and the duty of determining the rightfulness of the judgment, in- 
duding whetberthe amount is just, is^till imposed upon this court, as 
it would be if it had ordered an issue tried at law; for this court must 
|:^ill, in the language of the statute, exercise a "gênerai equity jurisdic- 
ti<ai, so far as the same shall be necessary to the ends of justice." In 
the preseût case, the proceedings before the master show that intervenor 
rifféred évidence, in addition to that contained in the record from the 
State court, tending to show the fact of injury, and the extent of dam- 
ages, thereby wàiving any right ihteïVenor may hâve had to claim that 
his judgment was conclusive upon the question of négligence and dam- 
ages. For thèse reasons I aïà of the opinion that in the présent inter- 
vention the; court may inquire as tû<whether or not the intervenor has a 
lien, and, if so, the rank and amoTimt thereof, and that in such inquiry 
ttië court is not concluded in -àïiy way by the verdict and judgment pro- 
duced from the district court of Harrison county, Tex. 

'2. The évidence submitted in this case on the intervention is practic- 
ally the same évidence that wàs submitted on the hearing of the cause 
in the state court. It is only supplemented by the testimony of the in- 
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jured party that at the time of the hearing before the master she had 
not recovered from the injuries complained of. ThiS évidence makes a 
case of négligence upon the part of the receiver's employés, through 
which the wife of the intervenor received the injuries complained of. 
It does not establish that by her négligence she contributed to such in- 
juries. It is therefore a case in which the intervenor is entitled to dam- 
ages. The amount of damages, however, is more difficult to détermine. 
It appears that Mrs. Sullivan, the wife of intervenor, was emplôyed in- 
keeping a boarding-car for the receiver j in connection with the construc- 
tion train, in which, according to her testimony, she did a large partof 
the workj that by the accident her leg was broken, her arm dislocatëd, 
her back, shoulder, and side injured. At the end of two years she had 
not recovered from such injuries, and was able to do little work. The in- 
jury occurred in May; and, according to her testimony, she was unable 
to walk until September. Preyious to the injury she was a stout, healthy 
woman. At the time of the trial in Harrison county, she was hardly 
ab|e to dress herself. The jury that heard her case gave a verdict of 
$10,000 damages. This amount is claimed to be, and I think is, ex- 
cessive. The suprême court of Texas, in this very case, said: 

"The verdict is large, and the court below, in the exercise of a Sound discré- 
tion, might properly hâve set it aside; but the damages are not so great as to 
manifest that the jury were actuated by passion or préjudice, and therefore 
we cannofc disturb the verdict because it may seem to us too large." Broton 
v. Sullivan, 10 S. W. Rep. 288. 

This court, in determining the extent of intervenor's lien, as bas been 
shown above, is not concluded by the verdict and judgment in the Tex- 
as court; and under ail the circumstances, as developed by the évidence, 
it appears that the sum of $5,000 will be ample pecuniary rémunération 
to the intervenor for ail such damages and injuries as can be compensât- 
ed in money. 

The folio wing order will be entered in the case: This cause came on 
to be further heard upon the intervention ofOwen Sullivan, and thé 
master's report thereon, and exceptions thereto, and was argued, where- 
upon it is ordered, adjudged, and decreed, that the exceptions to the 
master's report be, and the same are hereby, sustained. It is further 
ordered that the intervenor do hâve and recover from the receiver, in 
this cause, the sum of $5,000, with 8 per cent, interest per annum there- 
on from the 4th day of May, 1887, and the costs of this intervention, 
and that the Texas & Pacific Railroad be condemned to pay the said 
judgment under the order of this court rendered on October 26, 1888, 
under which the said company retook possession of its railway property. 
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MiBSOtJEi PAC. Ry. Co. V. Texas Pac. Ry. Co., (Andbeola, Inter- 

venor.) 

' ■ ■ ■ . ■ 'i ■' 

(Circuit Court, E. D. LovAslana. February 5, 1890.) 

1. iMPtiTEB Nboliobnce — ^Driybb ajid Fassekobr in Pcblio Caeriaob. 

The négligence of the driver of a public carriage is not to be imputed to the pas- 
senger, who, in the management of the conveyance, exercises no control over the 
movements of the vehicle. LiUle-v. Maokett, 116 U. S. 866, 6 Sup. Ct. Rep. 391, fol- 
lowed. 

S. Damages— PoR Pbrsonai, iNJimiES, 

In ail action for damages foi* injuries caàsed by the collision of a railway train 
wltha carriage occupied by intervenor's wife, it appeared that by reason of the 
accident her left shoulder was broken, caiising her great pain for several weeks; 
that as s resuit the arm was practicàlly paralyzed, and permanently disabled, and 
often- painful; that she was a dress-makér by trade, and contributed largeiy to the 
. support of the f amily ; and that her abllity to so contribute was impaired by her in- 
juries. Beld, that a verdict of $4,500 damages was aot excessive. 

In Equity. On exceptions to the master's report. Intervention of 
Constantine Andreola. 
Rice & Armstrong, for intervenor. 
F. H. Prmdergast and Howe & Prmtiss, for défendant. 

PaedeEj J. On the 22d day of March, 1887, the intervenor's wife, 
while occupying a public carriage, hired for the occasion, was injured 
through a collision with said carriage and one, of the trains operated by 
the receivers in this cause, at a public çrossing in the town of Marshall, 
in the state of Texas. On the 9th of August, 1887, the intervenor in- 
fitituted a; suit in the district court of Harrison county, Tex., against 
the receivers, to recover damages for suçh injuries. The receivers ap- 
peared, and demurred to the jurisdiction of the court, and at the same 
time: pleaded a général déniai, and çontributory négligence. On the 
trial of: the case, in August, 1888, the jury returned a verdict as foUows: 
"We, the jury, find for the plaintifif actual damages, including ail ex- 
penseSjto the total amount of four thousand fivehundred dollars." Upon 
which vta'dict the court rendered the follow;ng judgment: 

. "It is therefore considered, ordered, and ttdjudged by the court that the 
plaintiff do hâve and recover of the défendants, John CBrown and Lionel A. 
Sheldon, in^.tbeir capacities as receivers of tlie Texas <fe Pacific Railway, the 
sum of fo«r thousand five hundred dollars, ($4,500.00,) the finding of the jury 
aforesaidi together with ail the eosts of tlîis suit; that this judgment be cer- 
tifled to the honorable circuit court of thé United States for the eastem dis- 
trict of Loùisiana, at New Orléans, in which said court said receivers were 
appointed, and under the oïders of which said Brown is now, and has been, 
operatingsaid road, to be paid, under the orders of said court, out of theearn- 
ings of said railroad; and it is further ordered, adjudged, and considered by 
the court that this judgment shall be a lien upon the earnings of said road in 
the hands of said receiver, arising from the opération of said road in Texas, 
and on ail machinery purchased by the receivers under said earnings, and on 
the improvements and betterments placed upon said railway in Texas, out of 
the earnings of said railway." 
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By intervention, the said judgment bas been presented în this case, 
witb a prayer to this court to recognize the same, and to fender such 
orders and assistance as may be équitable, etc. The master reported in 
favor of intervenor, and to bis report deiendant bas excepted. The ques- 
tions presented as to the conclusiveness of the judgment presented are 
the same as those in the Case of Sullivan, ante, 311, (just decided;) and, 
for the reasons given in the opinion in that case, wiÙ be ruled the same 
way. 

The évidence shows that theinjuryto the intervenor's wifewas caused 
by the négligence of the servants and employés of the receivers, in that 
they started the train, near a public crossing, without giving any signal 
of such intention, and did so while a Une of carriages was crossing the 
track; and further, in this, that while the train was standing thereby, 
ready to cross, an employé of the receivers gave notice to the carriage 
drivers that they could cross over in safety. There is some évidence to 
show that the driver of the carriage containing the intervenor's wife and 
others was also guilty of négligence in driving onto the track without 
sufficient care. For the purposes of this case, such négligence may be 
conceded, witb the finding that it contributed to the injury resulting to 
the intervenor's wife. It is contended in the exceptions and in argu- 
ment that such négligence on the part of the driver is to be imputed to 
the party injured, and that the intervenor cannot recover because of such 
contributory négligence; citing Thorogood v. Bryan, 8 0. B. 116; Whit. 
Smith, Neg, 405; Patt. Ry. Ace. Law, § 86; Beach, Contrib. Neg. §§ 
34-36. On this point there are no décisions cited as to the jurispru- 
dence of Texas. In Littlev. Hackett, 116 U. S. 366, 6 Sup. Ct. Rep. 
391, on a state of facts differing in no important particular from the facts 
pf the présent case, the suprême court of the United States, after review- 
ing the wbole subject and thè leading cases, disapproved the leading 
case' of Thorogood v. Bryan, supra, and held that the négligence of the 
driver of a public carriage is not to be imputed to the passenger, who, 
in the management of the conveyance, exercises no control over the move- 
rnents of the Vehicle. ThîS décision is conclusive of this case. It is 
clear, therefore, that the intervenor is entitled to recover from the ré- 
ceiver damages for the injuries his wife sustained by the collision afore- 
said. Those injuries were severe. According to the testiinony of the 
doctor who attended, "there was a fractured 61avicle near the left shoulder 
joint," and there were bruisës.in her side, and she complained of great 
pain. She was under his treatment about three weeks, when she went 
to Shreveport. ' Two or three days after her accident she was examined 
by Dr. Olay, who found her suffering apparently great pain. The in- 
jury then appeared to be located on the front and latéral aspect of the 
chest, including the left shoulder joint and collar-bone; the coUar-bone 
being evidently broken. At this time her suffering was so excruciating 
that it was impossible to make much examination. Afterwards, the first 
week in Augiist, (probably 1888,) the same ph y sician examined her 
again. She was suffering then from stiffnéss in the left shoulder, which 
had .becpme atrophied from non-use. The usebf this joint was markedly 
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déficient. -Mtér hèi* retuïii tô Shfeveport, she wâstireated by Dr. D. 
H. Billin, Who 'ëàw her îmtoedMely àftér her réturrt, about three wéeks 
after tlie accidèttt; She hà'd à dïessitig on for a fractured clavicle, suf- 
fered vety mùcH, and witncss was cotnpeiled tàgivè anodynes, to re- 
lîeve the pains cotiiplainédbfîn her spine and shbuldèr. On the trial, 
eighteen months aftei^ards^' he testified that Shé was in very good 
health, ànd sound physitîallyV prior to her injuriés.' That she had suf- 
fered with her arm more or leas ever since the réception of the injury. 
That the àrm injùred is pràc^éaîly païalyzed, and that she oannot close 
sonde of thé fingers on her hahd, on acconnt of the injury to nerves of 
the arm. She cannot raîse the arm over the headwithout résistance and 
pain. That since her injuries she has suffered, and was then suffering, 
frôin spinal irritation. Her ttnn was much disabled, and interfered 
riiùch with herduties as houSekeeper, and in her calling as dress-makëri 
Thàt her arm was wasted sombvvhat. Whether it was the resuit of the 
injury to the nerve direct, or due to usage, witnéss coùld not say. In 
hls opinion, thé injuries she rwïeived will disablè her permanently. 
Eighteen nionthâ after, Mrt. AUdreola herself testifièd: 

"Ican use my thumb and; fofe-flnger of the left hand, but can't use the 
flther Angers of the same hand. ]L eannot raise my left arm to a levé) without 
assistance. It hi>s no strength in it. I could not lift even a saucer with iny 
left hand and arm. My chièt pain is now in my shoulder-blade, next to the 
s{)inal column. If I turn ovèr on ûiy left side in my sleup, I quickly awake, 
and hîive to turn back, on account of pain. In coltl weather, the broken 
shoulder pains me a great deal, as if it had neuralgia. Since the injury, I 
hâve not.had any health, ^-aufferinjgfrom nervousness,— and am goingdown 
ail the time. I cannot now, by reason uf my Injuries, eut and ât, and carry 
on my business. I cannot attend to my houseliold affairs at ail. I am forty 
yéars of âgé, and bave four children living with me at home. I cannot do 
ànything now, except what I can do with one arm. The pain betweén my 
shoulder-blaUes, near the spinal column, hurts me, and makes it palnful for 
metobreathe. I was not able to résume my dress-making business until a 
year after the accident. I hâve had to get an extra hand in my business, at 
twenty dollars a month. My husband is a poor man, and could not support 
us without my assistance." 

This évidence with regard to Mrs. Andreola's injuries is practiçally 
ùndisputed. It is a fair inference, from the whole of the testimony, 
that the intervenor's wife was the Chief bread-winner of the family, and 
that by the injury received in the collision she has been permanently 
ctippled. She has suffered, -and will suffer, much pain; and her capac- 
ity to aid in supporting her family is very seriously impaired. The 
auiount of damages allowed by the jury, and recommended on this in- 
tervention by the master, is $4,S00. It does not appearto be excessive. 

The follo^ing order will be éntered in fhe case: This cause came on 
to be further heard upon the intervention of Constantine Andreola, the 
master's repbrt thereon, and exceptions thereto, and was argued^ where- 
upon it is ôrdefed, adjudged, and decreed that the intervenor, Constan- 
tine Andreola, do bave and recover from the receiver in this cause the 
sum of $4,500, with interést àt 8 pér cent, per annum from the SOth of 
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January,, 1889, and the costs of this intervention. Jt is further orderedj 
adjudgeâ, and decreed that the défendant, the Texas & Pacific Railway 
Company, do pay and satisfy the said judgment under the order here- 
tofore lentered in this cause, restoring the possession of the railway prop- 
erty. 



Missoxmi Pac. Ry. Co. ». Texas & P. Ry. Ce, (Blaessee, Tn- 

tervenor.) 

(Circuit Court, E. D. Loulsicma. January 7, 1890.) 



Bailboad Companibs—Rbceiveks— Injuries to Employé— Wagbs durino Rbcotert. 
Under the rule in Freundlich's Case, 38 Feâ. Hep. 701, a receiver of a railroad 
Company ordered to pay wages to an employé of the road during reoovery from 
injuries received in the Une of bis duty, and without fault. 

In Eqnity. On exceptions to master's report. 
Eouse <fc Granl, for intervenor. 
Sowe & Pretdiss, for receiver. 

Pabdee, J. The intervenor claims damages for personal injuries re- 
ceived by him from the felling of a section-house of thë défendant; for 
the pain and sufFering occasioned thereby; for the amount of his wages 
during thé tiine hè was unable to work; and the further sum of $206il0, 
for the loss of certain of his personal effects by the loss of said housé, — 
and charges that the section-house was old, rotten, and in a dangerous 
condition; that of this the receiver was repeatedly wamed; and that the 
receiver promised to bave the house properly repaired, but failed to 
bave it done; that the house fell upon intervenor during a storm, the 
nigbt of August 19, 1888, causing the injuries for which he asks dam- 
ages. The master finds: 

''pirsi/ihat thé section-house was safe, and sufflcient for its purpoae, and 
dischargéd thedegreè et carereqnired bylawof the railway company; second; 
that the receiver was net notified that the house was dangerous, but that it 
léàked, and needed partitions to separate the laborers occupying it; third, 
tbat the storm was of such an unusual and terriQc charaoter, so little to he 
expected, that the failure on the part of the défendant to build the seution.i 
house strong enough to resist the pressure of such a wind was not any lack 
of ordinary çare and prudence, but that the destruction of the section-bouàe 
was due to the act of God." 

The exceptions presented to thèse findings bave rendered it necessary 
to exarpine and consider the évidence submitted in the case, and suchî 
examination and considération I bave given. I find the weight of the 
évidence supports thèse findings, and that the exceptions thereto are not 
well taken. This disposes of the intervenor's main case. 

The. évidence, bowever, shows that the intervenor, an employé of the 
receiver, vias iujured in the Une of his duty, and without his apparent 
&ult; a^d thus bis case 13, brougbt witbin the rule of Fi-eundlich'a Ca^e^ 
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83'Fèd. Rep. 701, allowing wagès to be pàid to an emploj^ înjured în 
tîie'ïine of bis duty and without faùlt. ' 

Thé following order will be entered in the case: This cause came 
on to be heard on the exceptions of irifervenor to the master's report, 
and was argued; whareupon it is ordered, adjudged, and decreed that 
the said report be so amended as to recoœmend that intervenor re- 
çoive Wages for four months, under the rule in FreundUcWa Case, and 
that, as amended, ail exceptions be overruled, and the said report con- 
firmed. It is further brdéred and adjudged that the intervenor do re- 
cover of the receiver wages at the rate of $60 per month for four months 
from August 19, 1888, the date of injury, and the costs of this inter- 
vention; the said judgment to be paid by the défendant railway Com- 
pany, under the obligations assumed under the order of this court restor- 
iiig, ppssession. 



Stewakt et aZ. v. Townsend. 

{.Circuit Court, D. Soufh CaroUna. January 85, 1890.) 

SBT-OP? and CSOUNTEE-CLAIM— SaLB— BbEACH of WaBBANTT— LoSS OP TpADB. 

Where one reçoives goods under contraot, and eleots to dispose of thém and pay 
lor them, not the contràct price, but their real value, he cannot, in an action for 
thepïiee, counter-claim for loss of trade occasioued by bis selliug the inferior 
' quàilty oï goods reoeived f roin plaintlffs. 

At Law. Action for goods sold and delivered. 

.BwtsJ (4: BuMÉ, for plâintiffs. 

Lm^â& Hyde and G. W. McCormàck, for défendant; 

SiMONTON, J. , içharging jury.) The action is for thé saJe and, delivery 
of ice. The com plaint sets out certain acceptances and an open àccdunt, 
in ail $5,125. The answer admits thé acceptances ahd the open ac- 
count, and has assumed the burden of proving failure of considération, 
that is iù say, that the ice furnished was déficient in quantity or quality, 
or both. He also sets up a counter-claim against the plaintiffs for dam- 
ages resulting from the non-performance of the contràct. When the ice 
in question was receivéd by défendant, it's quantity and quality wère 
easily ascertainable by the sensés. The défendant, if it did not comé 
up to contràct, could then hâve adopted one of two courses: He could 
hâve refùsed to accept the delivery of the ice; or he could hâve receivéd 
it, if he chose, — could hâve disposéd of it. He then would bave been 
bound to pay for it, not the contràct price, but its real vaJiie. He 
adopted the latter course. Having dohe so, he cannot sustain bis coun- 
ter-claim. This is groùnded upon loss of trade occasioned by bis seUing 
ice of inferior quality receivéd frôm plaintiffs. Now, as he had the 
choice either to take it or let it alone, and he concluded to take it, and 
sell it fortyhat it was worth,he cannot visit on plaintiffs the consequencea 



ABHODB BKOS. BANKING CO. k BOABD CODHTY COM'eB FINNEY COtJNTY. 321 

of hia own act. You wîil find for the pkintiffs on the cquntér-claim . 

Upon tbe main case, you will first détermine, from the évidence be- 
fore you,- what was the contract on thé part of the plaihtiffs. Tben, was 
it performed by them? Did Ihey deliver ice of the quality and quantity 
they had agreed to deliver? If they did, giye ,them a fuU verdict. If 
tbey did net, ascertain from the testimony what was the deficiency in 
qûantky or quality, or both. Fix the value of such deficiency in money, 
and deduct this sum from the principal of the claim., unless you find a 
total deficiency. In such case, your verdict must be for the défendant. 
The burden of proof, under the pleadings, is on the défendant. 



Armouk Bros. Bankinq Co. v. Boabd of County Com'ks of Finney 

COUNTY. ; 

{Clreuit Cawrt, D. Kansas. February 4, 1890.) 

ELBOTIONS—MaJORITT VoTBS— A8SBS8MENT OJ SPECIAL TaX. 

Under Comp. Laws Kan* 1885, % 8759, relating to the purchase of lands for a poor- 
fano, and providing that "to raise the sum necessary for the purchase of land 
* • * the board of county commissioners * * • shall hâve power to assess a 
tax * » * not exceedlng $500, unless the amount of taxés to be assessed shall 
bo submitted to a vote of the people at some gênerai élection, and a majority of ail 
' the votes oast, at a poli opened for that purçose, shall be in favor af such,assess- 
ment, " it is suffloient if the proposition reçoives a majority; of ail the votes cast on 
th&t particular proposition, and it is not necessary that it sboùld receive a majority ' 
of ail tbe votes cast at the élection. 

At Law. 

Geo. R, Peck, A. A. Hurd, and Robt. Dmilap, for plaintiff. 

H. F. Mason and Johnson, Martin de Keeler, for défendant. 

FosTER, J. The plaintiff brings suit against the board of county com- 
missioners of Finney county to recover the sum of $12,480, evidenced 
by 25 warrants or orders made by said board of county commissioners 
on theitueasurer of eaid county, ofwhich the folio wing is a copy: 

"Ko. 1,374. CoTTNTY Clekk's Office. $500.00. 

"Garden City, Kansas, Jan. 11, 1887. 

"Treasurer of Finney County, Kansas: Pay to A. H. Burtis or bearer 
the sum of flve hundrèd dollars for part payment of part of N. E. J, and lot 
8 of S. B. i, of Sec. 15, T. 24, K. 83 W., to be paid as per spécial tax voted 
Nov. 2, 1886. By order of the board of county commissioners. 

"A. H. ByBTis, Clerk. G. W. Wkight, Chairman. 

"[Indorâed:] Presented for payment, but not paid for want of funds, this 
15th day of January, 1887. D. K. Menkb, County ïreasurer. 

"KegisteredNo. 12." 

This case is submitted to the court on an agreed statement of facts, the 

material part of which is as foUows: At the regular gênerai élection held 

on November 2, 1886, there was submitted to the voters of Finney 

county a proposition by which an amount of taxesj to be assessed for the 

v.4lp.no.5 — 21 
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purcfaase of a poor-farm, ehould be îtàised; thât at sù'cli élection votes 
were cast in favor of and against said proposition at the same poils, and 
in :tbe same ballot-boixies, wherein thé votés for county and state oSicers 
welJô cast; that at said élection 2,887 votes wére cast by votera of Finney 
coùnty for the various candidates for countj' and state ofiSces; that at 
said poils at said time there was also cast, in favor of the proposition to 
assess taxes for the purposes above referred to, IjlSS votes, and against 
the proposition 394, votes; that the said votes were duly canvassed by 
the board of county commissioners, and it was declared that the said 
proposition hadcarried by a majority of 739 votes. TÇhereafter said 
board of county commissioners advertised for bids or ofièrs to sell said 
county lands for a poor-farm. Among other bids sent in, there was one 
by A. H. Burtis, and, bis being the best offer, the county commission- 
ers purchased his said farm, and said Burtis executed to said commis- 
eioiierB à d'éed'ôf genetiâl wbrranty therefor, afid said cdunty now owns 
and holds said land. In payment therefor the said board of county 
commissioners issued to said A. H. Burtis, on the llth day of January, 
1887, the said warrants 'or orders bèfore referred to. Sâid Burtis after- 
wards sold and transferr^pd said warrants to the plaintiff irt4his case, 
which is a çort)Oration organized and existing undei* the laws of the state 
of Missouri,, and this action is brought upon said warrants or orders. 
The law under which tbe élection wajS had is as foUows: 

"To rais* tïie sutb tieëesèary for the purehase of land, and the érection and 
fùrnisjij^ng 6f tfte tjûildin^^ri' for such aàylûms, the board of county commis- 
Bionera in the several coùnties shall hâve power to aaseas a tax on property 
liable to taxation for raiaing a county revenue, not exceeding five hundred 
dollars, unless the aniountof taxes to be assessed shall be submitted to ^ vote 
of the people at gpiiie gênerai i^leçtion. and a majority of ail the votes cast, at 
a poil opened for thàt purpo^é^ siiall be ili favor of suoh assesement. " Comp. 
LawBl885, § 8759. 

Tàe only question invdivedis a construction of said section. Doea it 
mean a majority of ail the votes cast> or a majority of ail the votes caSt; 
on that subjeot? , Theré wére;2,887.:votés cast for county and state offi- 
cers at saié élection, and only; 1,527 'onithematterôfb'Uying a fa0a and 
rai^ng an assessment to p^y for the ^me,— 1,133 votes in favor, and. 
3^4.againpt. The défendant insista that, to justify the board of county 
commissiiùil^iB'îp' cohtfeetin^ the debt, it should bave jeceived a major- 
ity of alï, tïijè'^^és ca^tfat èaid electioii, ^vhile the plaintàS" insista that , 
only,a mftjpijjiy of aJZ thîe yotea cast on ttat subjeei was required. The: 
law says: "Unless the amount of taxes to he assessed shall be aubwiitted 
to a<yote;of the :people atsome gênerai élection, anda majority, of ail the 
votes cast àt a îpoll opeQed; for that purpose. shall be in favôr of such as- 
sessMentî"' ■Thëwbrds," à majority of ail the votes cast," do notmeàn' 
cast at a poil opened for the purpose of a gênerai élection, biit cast for 
thé purposeôfsachî assessment, at a poil opened for that purpose. If 
the rneadin^hadbeen btfaerwise, instead of saying, "at a poil opened 
for that purpose," the words î'at said élection" after the word "cast" 
would hâve deârlj^ expressed the meaning défendant contends for. 



• ït is probable the law contômplates a separate poil' or ballot-box, but 
iindoubtedly the same pol comld be used as was used for county and 
Btatte ofiBcers. Reading thfe statute in tbis manner solves the probleml 
ThefoUowing authorities amply support the conellision that only a ma- 
jority of the votes cast on the subject of the assessment were required: 
Ccmmissioner V. MnHey, 29 Kan. 36; State v. Echols^ 20 Pac. Rep. 523; 
,0188 Cb. V. Johnslon, 95 U. S. 369; Walker v, OsiooZd, 11 Atl. Rep. 711; 
^iOespë V. Pcdmer, 20 Wis. 572; Sanford v. Prentice, 2& Wis. 358. My 
attention bas been called by défendant to the case of Jones v. Larunster 
Gbi) 6 Neb. 474, and State v. Winkelinder, 35 Mo. 103. Thèse cases aïe 
in confliot, to some extent, with the cases befoifecited, but are notàn 
conflict with our views in the case at bar, inasmuoh as the statutes werë 
en tirely différent. The Nebraska constitution provided as folio ws: 

''The'legislatureshallprovideiby gênerai law, for townâhip organization, 
under whicli any county may organize whenever a majority of the légal votera 
of such county voting at any gênerai élection shall sodetermine. " Article 10, 
§5. 

It will be observed the words used are, "a majority of the légal y^ters 
of said county." The Missouri statute used the words, "when author- 
ized by a majority of the légal voters of the respective cities." No such 
words are used in the Kansas statute, under which this vote was had. 
Under similar provisions as the Nebraska and Missouri acts above re- 
ferred to, the cases first above cited hold that the assent of those not vot- 
ing on the subject was to be presumed by their silence to the action of 
the majority. It ia not necessary for this court to discuss the différent 
views expressed by the several courts in those cases, as this statute only 
requir^a majority of the votes cast for the purpose of the assessment, 
and for that purpose there is a majority of 739 votes; so the défendant 
had full authority to issue the orders sued upon, and judgment must 
go for the plaintiff. 



Davenpoet et al. v. PrincS. 
(Circuit Oowrt, JE. D. New York. January 18, 1890.) 

PAKTIBS— JOINDER — CONVBBSION OF TEUBT FUKD. 

Under Code Civil Proc. N. Y.,i 416, provldine that ail persons having an interest 
in the subject of the action may be jomed as plalntiSs, and section 1204, providing: 
fbat judgment may be given for or against one or more plaintifts, and for or agalnst 
one or more défendants, and that sucb j udgment may détermine the ultimate rights 
of the parties on thé same sidè, as between themâélves, persons having separate in- 
terests in a trust fund may join in an action against the trustée for Its loss or cou- 
version. 

Ât Law. On demurrer to complaint. 

jBenjf. JSste», for plaintiffs. , 

John 8, Daveniport, for défendant. 
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liÂCOHBB, J. Plaintiffs'.grandfather, Abraham Cargill, oreated à tesi- 
iamentary trust of $5,000, the income of which was payable tô Sarah 
0. Davenpôrt, plaintiifs' mother; the fund at her death to belong to her 
childreiî. Defendant's father, was the exécuter and trustée under the 
Cargill will, and held the said fond. Subsequently, and upon his death, 
the défendant himself became and acted as the trustée of the fund. Sa- 
rah C. Davenpôrt died March 1, 1877, leaving three children, viz., 
thèse twôplaintiffs and Charles E. Davenpôrt, each of whom thereby be- 
came entitied to one-third of said fund. Charles E. Davenpôrt hassinoe 
died. The complaint allèges that "défendant was guilty of carelessness 
and négligence in and about the management, investment, and collec- 
tion of the fund and of the income, whereby the plaintiffs hâve wholly 
lost their interests andshares, as wellas interest from March Ist, 1877." 
For their two-thirds of this fund, with interest from said March 1, 1877, 
plaintiffs demaild judgment. 

This is an action at law, (Eoierfs v. Ely, 118 N. Y. 128, 20 N. E. 
Eep. 606,) and the question raised by the demurrer must be settled in 
conformity tO the stato practice. The grounds of demurrer are, that 
causes of action hâve been improperly joined, and that there is & mis- 
joinder of parties plaintiff. Practically, thèse grounds are merely al- 
ternative statements of the same objection, namely, that, inajsmuch as 
each plaintiff has a separate cause of action for the loss or conversion of 
his or her individual share, they itiày not join as plaintiffs in a single 
action. Thè Code of Civil Procédure, however, pro vides that ail persons 
haVing an interest in the subject of the action, and in obtaining the judg- 
ment demanded^may be joined as plaintiffs. Section 446. It further 
provides that judgment may be given for or against one or more plain- 
tiffs, and for -or against one or more défendants, and that such judgment 
-May deterinine the ultiiiiat'erights^Of the parties on the same side, as 
between themselves. Section 1 204 . The effect of thèse prt)visions seems 
to be that those who hâve several interests in a common fund may joia 
in an action at law affecting that fund. Loomis-v. Broum, 16 Barb. 325; 
Brett V. Society, 5 Hun, 149, affirmed, 64 N. Y. 651; Bliss, Code PI. §§ 
74-76. 

The demurrer is overruled with leave to answer. 



'' • United STÀite ». Semmbb. 

'; (Ùiroult Court, S. D. NefO TorH. Febmary 13, 1890.) 

1. OusTOMs DuTiBS— Classification— MANCi'AOTnBES op Glass. 

Plate-glaas, which bas passed through the various prooesses of manufacture up 
to and innluding the process of grinding and smoothing on both sides, in which 
Btate it is an unânished product in the manufacture of polished plàte-glass, but was, 
Bocording to some of the testimony, an article known to the traîde and commerce of 
the United States at and prior to the date of the passage of the tariff act bt March 
8, 1883, as "ground-glass," and uaed, although to a very limited estent, as such, is 
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dutlable under Sdhedule B ot said aot, (Tariff Index, new, 143,) "poreelaln and Bo- 
hemian glass, ohemical glassware, painted glassware, stained glass, and ail other 
manufactures of glass or oî which glass shall be the compotient material of chief 
value, not speoially enumerated or provided for in this aot, 45 per cent, ad valorem^ " 
and not under the same schedule (Id. 140) as "cast polisned plate-glass, unsil- 
vered. " 
2. Same— Enumehatbd Articles— Similitude. 

The "similitude clause" (section ^99) ot the statuts has no application, inasmuch 
as the term " manufactures of glass ^' is an enumeration in the tariS aot. 

At Law. Action to recover a balance of unpaid duties. 

The défendant imported the goods in question from England, and en- 
tered them at the port of New York, September 9, 1889, and paid the 
estimated duties at 45 per cent, ad valorem, as "window glass, manu- 
factured," whereupon the merchandise was ail delivered to the défend- 
ant. The entry was thereafter duly liquidated by the coUector, and the 
goods classified as "polished plate-glass, unsilvered," at 50 cents per 
square foot, under schedule B of the tariff act of March 3, 1883, (Tarifi' 
Index, new, 140.) The défendant duly protested àgàinst this classifi- 
cation by the collector, and duly appealed to the secretary of the treas^- 
ury. The protest limited the défendant to the proof that his importa- 
tion was "manufacture of glass, (ground-glass.)" On the trial it was shown 
that the goods in suit were sheets of plate-glass, varying in size from 
51 to 79 and a fraction square feet each. The expert witnesses in the 
manufacture testified on the part of the plaintiff that at and prior to 
March 3, 1883, plate-glass was a material formed of sand, soda, and 
other ingrédients fused ip pots or crucibles; that the niolten mass was 
then poured upon métal tables, and, when intended to be finished as 
polished plate, was usually cast half an inch thick; that, while still red 
hot, the sheets were placed in annealing ovens, where they were kept 
hpt, and gradually allowed to cool during four or five days; that they 
were then "squared up trim," and placed upon the grinding-niachihes; 
using sand and water, firsï on one side and then on the other, until the 
glass was reduced to about one-half its original thickness; that the sheets 
were then carefuUy washed to remove the sand, and were next subniitted 
to the smoothing process, donc upon différent machines, in which em- 
ery of varions grades of fineness was Used ; that this process was contins 
ued until the glass reached the "gmoothed " condition, in which ail the 
roughness of the grinding was removed from both sides, rendéring the 
glass translucent, and fitting it for the next process of "polishîng,"^a 
distinct opération, done upon still other machines, using felt polishers, 
with rouge (red oxide of iron) and water, by means of which the al- 
ready smoothed surfaces of the glass were bnrnished or polished, and 
thereby rendered transparent. It was shown by thèse witnesses that the 
sample of glass in suit was in the condition known in the manufacture 
as "smoothed," and that the final process of polishing was a compara- 
tively small part of the total manufacture of polished plate-glass. There 
was conflict of testimony as to whether plate-glass, in the condition of 
defendant's importation, was known in the trade and commerce of the 
United States in 1883; but there was évidence introduced by the de- 
• fendant to show that it was so known as "ground plate," or "ground 
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aCM Birioothed' plàte-glasâ," in sizës ââ large as defendant's stiéefsjand 
tïiat it was used ïpr certain; purposea, principally for illuminated clock- 
dials. The défendant, in giving his évidence on the witness stand, ad- 
mitted, on cross-examination, that hé imported the glass in suit for the 
purpose of finishing it into polished plate, and that for the purpose of 
'his inânufactoryit wàs raw material. At the close of the testimony the 
United States attorney moved the court to direct a verdict in favor of the 
plaintiff, on the ground that the défendant had not proved that the glass 
in Suit waa a "manufacturé of glass," within the terms of the tariff act; 
and clitedHeyl,(Tarifif Index, new,) pars. 166, 167, 154, 179; U.S.v. 
■PoU8y5 Cranch, 284; Lawrence v. AUen, 7 How. 794; King v. Smith, 4 
ChL Leg. ;N. 281 ; Kennedy v. Hartranft, 9 Fed. Rep. 24; F\'azee y.Moff- 
'VH, 18 Fed. Rep. 584; Arthur v. Simfidd, 96 U. S. 128; Watch Co v. 
SpavUing, 19 Fed. Rep. 411; Wolff v. Spcdding, 26 Fed. Rep. 609; 
Brewing Co. v. Whitney, 29 Fed. Rep. 780; Hartranft v. Wiegmann, 121 
TJ. S. 609, 7 Sup; et. Rep. 1240. The counsel for the défendant moved 
the court to direct a verdict in favor of his client, claiming that the mér- 
chandise in suit was shown to be a "manufacture of glasa." The court 
^enied both motions. . 

î Edward Mitchdl, U. S. Atty., and James T. Van Renssdaer, Asst. U. 
S.Atty. . 
Stephen O. Clarke and A. lÀvingstonNormnn, for défendant. 

Lacombe, J. , (oraUy charging jury.) The question for your détermina- 
tion upon the évidence in this case is whether the article imported hère 
is a manufacture of glass, other than rough or rolled plate glass. Fortu- 
natély we hâve a very clear définition of the word "manufacture" given 
us by the suprême court in a récent case. I refer to the case of Hartranft 
y, Wiegmann, 121 U. S. 609, 7 Sup. Ct. Rep. 1240, in which the court 
States that the mère fact of the application of labor to an article, either 
by hand or by mechanism, does not make the article necessarily a man- 
ufactured article, within the meaning of that term as used in the tarifif 
laws, ohless the application of such labor is carried to sdch an extent 
that the article suffers a species of transformation, and is changed into 
a new and diflferent article, having a distinctive name, character, or 
use. Of course, the tarifFlaws deal with the commerce of the country; 
and in interpreting them we continiïally revert to the usages of trade 
and commerce, and constantly hâve upon the stand commercial men 
to enlighten us aa to that trade and commerce. So this very distinc- 
tion which the suprême court has pointed out is to be taken by you, 
and applied in a commercial sensé; that is, the labor bestowed upon 
the article is to be continUed to such an extent as to transform it into 
a new and différent article commerciîdly, having a distinctive name 
in commerce, having a distinctive character commercially, or having 
a distinctive commercial use. It makes no différence whether you or 
I would hâve any particnlar use for thé article as a différent article 
from that from which it was made. The question is whether the trade 
and commerce of this country hâve a différent use for the article,— 
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other and différent from that which they hâve for the article outofwhich 
it was made. Take an illustration or two. From certain materials found 
in nature man gathers a proper proportion, and placée them in a cruci- 
ble or melting pot, and by the application of beat fuses them. The re- 
suit ofthat fusion is a substance known as "glass." If the melting pot 
were taken otF the fire after the fusion is completed, and allowed to cool, 
the solid lump which would be found in it, as the resuit of the chemical 
union of the constituents which were placed in it, would be the substance 
known as "glass," — crude glass, the crudest glass conceivable. It is 
a manufacture. The component materials are transformed into a new 
substance. Now, that same glass may be, by the application of labor, 
transformed from the molten state, by a process of blowing and cutting, 
into an article which is known as cylinder or window glass, which is a 
manufacture of glass, because it is of a distinctive character, and bas a 
distinetive name, and a distinctive use, from the crude glass out of 
which it was made. And so, by a différent process of manufacture, this 
same crude glasâ, when poured upon a table and pressed with a roUer, 
becomes what is known in trade and commerce as rough or roUed cast 
plate-glass. That^ also, is a manufacture of glass. That, also, bas a 
use, character, or name distinct from the use, character, or name of the 
crude glass in the crucible out of which it was made. It also appears 
hère, with regard tp the polished plate-glass, that by varions processes, 
and by the application of a grèat deal of labor, this rough or rolled plate- 
glass is eventually transformed into polished plate-glass. It needs no 
witnesses to tell us that polished plate is a manufacture of glass, within 
the définition of the suprême Court. We need only to walk up and down 
Broadway to see that acres of it are applied to a use to which rough plate- 
glass is not applied. It also is, therefore, a manufacture of glass. 

Itis claimed in this particular case that the article Exhibit S, thesub- 
ject of importation hère, bas been subjected to such an amount of 
labor (that is, that labor bas been applied to it to such an extent) that. 
it bas obtained in commerce a distinctive name, and has a différent com- 
mercial character, and is commercially applied to a différent use from 
that of the rough plate-glass which it was before the labor was applied 
to it; and whether his claim is sound or not is the only question which 
com es before you for youv détermination. That it was rough plate- 
glass originally, I charge you. That rough plate-glass is a manufacture 
of glass I also charge you. But, inasmuch as the défendant bas by his 
protest confined himself to the claim that it is a manufacture of glass 
not enumerated io the tariff act, and the tariff act does enumerate rough 
plate-glass, he must satisfy you (for the burden is upon him) by â fair 
prépondérance of proof that it is a manufacture of glass other than rough 
plate-glass. If he has succeeded upon the proof in satisfying you upon 
that point, — thatit is rough plate-glass advanced to such a stage, by the 
application of labor, that it bas been transformed coijimerciaJly into a 
new and différent article, with a distinctive commercial name, character, 
or use from that out of which it was made, — then he is entitled to your 
verdict; otherwise your verdict must be for the plainfâff. 
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Référence has been made by counsel to the intended use of this partic- 
«lar importation, Thatis of no particular concern in this case. Where 
congress has net cho?én to fix a tarifï accord ing to the spécifie use of a 
particular article imported, (and that is the case hère,) it is of no con- 
cern to what particular use that particular article is to be applied. The 
question is, what are the commercial uses of the article, if there are sev- 
eral of them, or what is the gênerai cpmmercial use if there is only one, 
and liot for what particular use did this individual importer bring in 
ttiis spécifie lot qf goods? The same duty is to be laid upon theclass 
of goods, irrespective of the individual who imports them, or of the use 
to which they are put. 

The plaintiflf also insists upon the similitude which it claims the évi- 
dence shows to exist between this and polished plate-glass. The simili- 
tude clause upon which the plaintifiF relies, however, applies only to ar- 
ticles which are not enumerated in the tariflf law. This article, by one 
name or the other, either as rough glass, or as a manufacture of glass, is 
enumerated in the tariff act, and therefore the similitude clause does not 
^PPly- (After ruling upon varions requests by both sjdes, the court 
proceeded:) Among the other requests asked by the plaintifï is this: 

"To fïnd that the goods are a ' manufacture of glass,' the jury must be çon- 
Vinced by a fair prépondérance of proof that they are made in a shape for use 
as a flnished product, without being afterwards materially changed in form, 
and are not merely an unhnished product of partially inanufacture'd platé- 
glass, suitable only to be used in the nature of raw material, in a! convenient 
form for finishing înto a complète article. The application of labor tô an ar- 
ticle, either by hand or by meclianism, does not make the article necessarily a 
manufactured article, witliin the méaning of that term as used in the tariff 
act.^' . ' ■ , 

A part. of that proposition I hâve already charged you. The rest I, 
Bôw charge you; calling attention, however, to the phraseology of the 
request. You must be, no doubt, convinced, by a fair prépondérance 
of proof, that the goods which are claimed to be manufactures are made in a 
shape for use as a flnished product, without being afterwards materially 
changed in form. But it is not a material change in form to eut, for in- 
stance, 30 yards of carpet off of a rùnning pièce of stair carpet; and it 
is not a change in form to eut 24 square feet of glass to be used for the 
lighting of a show windôw, 6 feet by 4, out of a sheet which may hap- 
pen to contain 28 or 30 square feet. So, too, while in order to find that 
the goods are a manufacture of glass you are to be satisfied that they are 
not merely an unfinished product of partially manufactured plate-glass, 
suitable only to be used in the nature of raw material, you are y et to give 
due heed to that word "only." If they subserve some other use than 
that which the plaintiff insists they subserve to-wit, raw material, — ma- 
terial partially advanced, which, by further steps, by further labor, be- 
comes something else, — if, I say, they subserve some other or différent 
use in commerce, — then you are entitled, so far as that branch of the 
case is concerned, to find them a manufacture of glass. 

The jury rendered a verdict for the défendant. 
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Patubel V. RoBEETSON, Collector. 
(CIreuU Court, S. D. New York. Ootober 23, 1S89.) 

1. CnSTOMB DUTIES— CI4ASSIFIOATION— InDIA BtrBBBB Baqs 

India rubber bags or poucbes, not inflated, and used chiefly for making rubber 
balloons, are dutiable at 25 per cent, ad valorem, under Sobedule N of the tarlfl act 
of March 3,1888, (Tariff Index, 425,) as articles "composed ot india rubber, not spe- 
cially enumerated or provided for. " 

2. SaMe— Dutiable Condition. 

Duty is to be assessed upon imported articles in the state or condition in wbicb 
they are when imported. 

At Lâw. Action to recover duties. 

Thé plaintiff, in 1885, imported into the port of New York certaiù 
goods, consisting of India rubber bags or pouches, upon which thé dé- 
fendant, then collector of the port of New York, assessed a duty pf-35 
per cent, ad valorem, as "toys," under Schedule N of the tariff act of 
March 3, 1883, (Tariff Index, 425.) The plaintiflf duly protested against 
the assessment of duty at that rate, claiming the said articles were prop- 
erly dutiable at 25 per cent, ad valorem, under another paragraph in the 
same schedule of said act, (Id. 464,) as "an article composed of India 
rubber, not specially enumerated or provided for," and duly appealedto 
the secretary of the treasury, who aflBrnaed the décision of the collector. 
The testimony tended to show that the goods in suit were composed of 
India, rubber, and were bought and sold in the condition in which they 
weré imported; that they were generally sold by the importer to peddlers 
or dealers; that they were then inilated, by means of a machine, with a 
gas made from zinc and sulphuric acid, and after inflation the predomr 
inating use was as a toy for children known as the "gas balloons" The 
imported articles are occasionally sold tp collèges in this country,fortry- 
ing the dépression of gas, and they are also used for advertising purposes 
when inflated. They are cheap, and of trifling value, and are imported 
in ail çolors, to make them attractive to children. There is no substance 
in the merchandise but India rubber, èxcept the dye to give it color, 
and they are manufactured in France. In the condition in which they 
are imported, they are not generally known as toys, but they are gener- 
ally used and adapted for that purpose after inflation with gas. 

HarUey & Odeman, for plaintiff. 

Edward Mitchell, U. S. Atty., and Henry Q. Platt, Asst. U. S. Atty., 
for défendant. 

Lacxîmbe, J., (oraUy charging jury.) We are concemed to-day with 
two paragraphs of the tariff act. Paragraph 425 provides for a duty on 
toys of 35 per centum ad valorem; and paragraph 454, for a duty on ar- 
ticles composed of India rubber, not ^ecially enumerated or provided 
for lia îhe act, 25 per centum ad valorem. Of course, the différent para- 
graphs of thèse tariff act3 are to be construed together, read with each 
other, aiid interpreted by the lîght which eachclause throws on the other. 
When so read, it is found that in thé case of articles such as thèse— -ar- 
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ticles composed of India rubber — congress bas imposed a duty of 25 per 
centum ad «akirem,„biithaa further.previded tbat.if they are not neces- 
saries, but simply'playtbingsi such as îh'e dolls and toys, intended for 
the amusement of children; theu they^shnll- pay at a higher rate, to-wit, 
35 per centum ad valorem. 

. Ther«! i§, no dispute 'tbâ\,tfaèse articles are composed whoUy ôf India 
rubber;' ànd the ônly question for you to détermine is whether, in the 
cbiidi'tibTi in which tKey'ài'e imported by the plaintiff, for that is the 
condition in which they are when they are called upon to pay dutyj they 
krè dcills or toyë. In detèTïhïning thàt question, under the testimony 
which you hâve, you are to take into considération the prédominant use 
to which they are put, and their adap^ability to that use» andaucb evi- 
i^eppe, as, you npay hâve, as. ^ the way in which they are handled after 
they rea,çh,thia CQuntry. ,. r 

Tiie'iùiy foùnd a verdict for the plaiiititf. ' ^ . 



• ''' ^ '(et»*eù« <7(mWii). rc»i»ie8««&''Decembèrè,l889.) 

L.|ilJ|PTî01?p à«I^^V<>tE?3-^0FF|S^S)BS;A0Arè^T;ÏÏLlWTIO]ï Ia,W3v ^; . 

; ,ïf the offiper and judgesi of ^élection commit, or intentipnally permit to be oom- 
"'1' -inittfadi'àtaiiéléotlûnof a représentative ito ëongréss, feDjr'aot prohibited andmade 
r. , ^4pis4^ineai)(>r by the stf^te çl^tion lawB,;j[C:<>dB Tenn. S§ 57^0, 57821) such violation 
01 their duty co;i8t^tutes an offensé against the Tlnited States, 

■i,] i ' "ïbB ilntent to offâct the tesult of an élection will bai presumed'when i;nlawfal 
. i%çte, whioh naturally or. necess^rily bave, that effect, are intentionally cqimnitted, 
'.'orindwlhglypermltted, bythosèhàv'ing charge bf the elebtibb. ' 

«.^Siirtfe.- ■■■'■^' ■' '^'- ■■' • . '. ;•: ■;' '■ - ' ■ ■ ■•-j ■'■■-■: 

j , ,■", .p^i^ndiotEfimi^ dkatginff.t'tié ^fflcer, and Judg^;«f san eleojblôn wi^ ohBngiiQg ^he 
ballot-boz, and sttbstitiitihg anothér in its place, or pèriûitting it to be dbne, a fed- 

M I i érâl'but>ervik)lr,^boBe obaraeter'for>éraoity>wa9 inipeàobed, téâtifled thàtf the bal- 
.-,, Ipt^-box waB o^nged di^ring the dinneï^ hour,;Whiob «taitepelit was.^enied bythe 

' ' .two superVlsors of léleotion, ,by the tSvo olerks of eleotiop, and by défendants. The 

X' ' ' I éalihè^ wttnëss testiâedV' aùd 'hlA'festiiadù3^%as corroboratedv that at dinùér-time h^ 

. , iffWeûtflUt o;f the pQom wber% the ballpt:bOx was kepts thaï just before voting was 
résùmëd, hé was called to the door 6f thé room: thàt dnring the dinner hour he 
asked sâVéj^al of 'dëfehdànis tè^ttlldw hltii t<t look into thé'd«8Îli Where the ballotrbok 
was placed byoneof défendants on adjonrhing for dinu^f bvt that , they refased. 
Heîdinsufflcient to warrant conviction. 

*,'<èiks^Bv!ili>isk '6v Psoor. • . ' "' ^ '• 

On indictment of the ofQoer and judges of élection for violation of the élection laws, 
in committing, or permitting to be committed, offenses prohibited by such laws, 
the prosecution is not required to show when, how, or in what précise mannçr or 

Hii .place,' thet allégée offenses weré comtnitted, bat only to àatisfy.tlœ jury^beyoiid a 
^eaSjOnabledçubti, that they w,^r,e in, faotcomn»itted. , 

o. Same. ... 

• li; ihWhereaiiiïïBberofvOtéJ^têstily that they voted a certain ticket, and thereturns 
I ,,,] ,aho,w that ^ less, number of vc^s were, pounted a&d ret^rned as Ùie vot^ for such 

ticl^ét', it is incùmbent on the judgts and ôfflcers of the electioi;! to explain the dis- 
- j ri jfefepailcy. •'■'■'■ ' :'-■-■■;:'■''».' "■'■ ■'-<• ■ ■ ■- ■"' 

B/iSam*— BvtpSNOîN-.Jt.jnoj ;.:.):■■;:■ i'. !■> :■) . :• ..,'■■'■ 

, On indiotmentrfiargîflg the oflcer of élection witl^ phanging, altering,,deatroy- 

'•ii{^,'brùnlawfuÙyco'untlnfe ballots, It iS nbfnecessary fbr a conviction 'that the 

, n juii7Shd;the;pa);Uoulâr.'aQnibero|,baUote sachanged^ the iiumUer.being immaterial. 



nNiÎËD STATÈâ *.' ÔÀfel'BNl'EB» i 331 J 

On Inàictment for Vîbktidn of the Election Laws. 

Ed Carpeiater, officer of élection, and Joe Williams, John Gatron, andi 
Plummer Thompson, judges of élection, were indicted for violation of the; 
élection laws. N. Shadinger, the witness referred to in the charge, was; 
one of the fédéral supervisors. 

S. W. Hawkim, U. S. Atty., W. W. Murray, and John E. JfcCaK, Asst. 
U. S. Atty. 

Ganté: Patterson, Olapp & Beard, and /. J. Duprey, for défendants. 

Jackson, J. , (orally charging jury.') The discussion of this case haa 
taken a very wide range, — much wider than was warranted by the évi- 
dence. The court did riot interrupt counsel, for fear it might do some' 
injustice, and because of the assurance it felt that an intelligent jury, un-' 
der the instruction of the court, would readily and promptly eliminate 
and diseard ail matters and considérations that were foreign to thei mérita 
of the case, as disclosed by the évidence. It is proper now for the court 
to briefly call your attention to some of the irrelevant and foreign matters 
wMch hâve been referred to in argument, and which should be exoluded 
ffom your considération in making up your judgment as to the guilt or' 
innocence of the défendants. 

CdUhael for the défense hâve commetited upon the fact that Plummer 
Thompson, the colored judge of the élection , is not put upon trial with the ' 
défendants, and the suggestion is niade or intimated that there was some- 
political reason for this. Thompson was regularly iiidicted with thé other ■ 
JTldges and ôfîicers of the élection. His name appears in the indictment; 
as one of the parties charged with the offenses therein set forth. WheQJ 
the case was called for trial, Thompson, who was out on bond or recog-; 
ni2aEicè, did not appear. He was called, and forfeited his recogriizance; 
and a copias was ordered by the court for his arrest. Thompson not being! 
présent, the trial proceedèd as to the other défendants who were présent. ' 
In the midst of the trial, and àfter a large number of witnesses had been 
e:îamined on behalf of the government, Thompson made his appearance, 
and gave the court a satisfactory excuse why he was not présent when 
the case was called for trial. Not having been represented by counsel, 
the couïtcould not then, and at that stage of the case, put him upOn his 
trial with the other défendants. This course would havè been taken by 
the court, if it could properly hâve done so. But the fact that Thompson 
is not now on trial in no way préjudices the défendants. It tends ih no' 
way to establish either their guilt or innocence of the offenses charged 
agaïnst them, and the jury should dismiss that matterfrom their minds. 
It is whoUy iminaterial. ^^^ 

It is further suggestéd by counsel for the défense thât this prosecutiôh^ 
is in some way conneeted with the pending élection contest betweén the' 
candidates for Congfess in thia district; that one of said contestants, or 
somebody in his înterest, is the power behind the throne, promptibg 'thisj» 
suit; iaid that it is intended to bave a bearing upon that contest. Gen- 
tleBàè&'bf the jury, there is nothing in the testimony to watraùt thàt sug-' 
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gestion, and it îs whoUy foreign to the mérita of this case. That contest 
between the candidates for congress at the last élection is pending before 
another forum, on dififerent évidence; and the resuit of this trial cannot 
properly hâve any effect or bearing upon it» one way or another. That 
suggestion should be entirely dismissed from your minds. It ehould 
hâve no influence on your verdict in this case. 

Counsel for défendants hâve furthermore sought to impress.upon you 
the fact that some great and vital question, other than the guilt or inno- 
cence of the défendants on trial, is involved in this suit. This is a mis- 
tflke, gentlemen of the jury. In the trial and proper disposition of this 
case upon the évidence, neither the court nor the jury hâve anything to 
do with the race problem, or with the question of suffrage. The colored 
man has been regularly invested with the right of suffrage. The consti- 
tuitioû of thia State confers the right to vote without restriction, upon ail 
ipàleoiti^ens, 21 years of âge* who hâve resided 12 months in the state 
mà& months in, the county in which the right of suffrajgp is exercised. 
The wlored man has the laepeflt of this constitutional provision; and 
\yb^ he has resided in the state and county the requisite period he ha§ 
the same, right, before the law, to.casthis vote, and bave it properly 
counted, that you and I hâve. This trial in no way involves the con- 
sidération of the policy or impoliçy of conferring this high privilège up- 
oUj -the colored population. We hâve to deal simply with the facts of 
this case, under the law as we:find it established. When, therefore, you 
ofioie to tbe considération of this case upon its merits, you should not 
ajlaw any of those suggestions of coyinsel to bave any weight or influence 
upon your minds. Let them be laid aside as wholly foreign to the 
question at issue, which must be considered and determined strictly 
\jpon the évidence introduced before you. The testimony, with such 
i^aâonable déductions as may be properly drawn therefrom , should alone 
be look^ to in reaching your conclusion, and arriving at your verdict. 
. There are other suggestions, not w^rranted by the evideijoe, to which 
tbe. court will (»11 your attention la ter on. 

i But littie need be said as to the law applicable to this case. Congress 
h,$s, by various acts, so far adopted the. élection laws of the several states 
sis io make ail frauds and offenses committed {igainst those laws offenses 
agftiiist the United Statea, when committed in any élection at which a 
représentative in congress is tp be voted for. The constitutionality of 
ttiiSiJegislation bas been fuUy established by the high est tribunal in the 
land. It is not.controverted that at the élection held on the 6th day of 
NijTeipber, 1888, iii the fourth civil district of ^Fayette county. Tenu., 
at Garnett's store, a représentative in congress was to be, and was, in fact, 
yotfid for. If, at that élection, the défendants, or either of them, com- 
m,i#§d or permitted any açts prohibited or made misdemeanors by the 
Btate 'Jjaw, iSUch violations of their duty as judges and officers of said 
^f!c|iop will çpnstitute offepses against the United States. 
..The i.ndictme^t in this case sets out in proper, form that the de- 
fendçiBLt?: were guilty of thç fqllowing offenses ^t said élections; The first; 
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count charges them with putting into the ballot-box used at sâid élection 
votes or ballots not cast or given by any voter; the second coùnt charges 
them with permitting ballots that were not actually cast to be put into 
the ballot-box; the third count charges them with wrongfuUy taking or 
throwing out votes that were put into the ballot-box; the fourth count 
charges them with knowingly pennitting votes or ballots to betaken out 
of the box; the fifth count charges them with unlawfuUy taking out and 
destroying votes that were cast and put into the ballot-box; the sixth 
count charges them with wrongfuUy taking certain ballots out of the bal- 
lot-box, and putting in their place, in said box, other ballots, that wére 
pevec Voted; the seventh count charges them with permitting certain 
ballots to be taken out of the ballot-box, and others to be put therein, in 
place of those taken out; the eight count chaires them with substituting 
another for the right ballot-box; and the ninth count charges them with 
permitting another to be substituted for the right ballot-box» By sec-* 
tions 5730 and 5782 of the Code of Tennessee, such acts, done or per- 
mitted by judges and ofBcers of élections, are made misdemeanors. The 
indictmeut allèges that the several offenses charged were done orper-^ 
mitted by défendants, for the purpose, and with 'the intent, of affecting 
the élection, or the resuit thereof. Thelntent thus charged need, notbe 
ehowu by direct or positive évidence. It may be presumed from the 
doing of the wrongful, illégal, or prohibited act. The law présumes 
that every man in tends the natural conséquences of his acts, intentiûnally 
done. , Wrongful acts, knowingly or intentionally committed, can 
neither be justified nor excused on the ground of innocent intent. The 
color of the act détermines the complexion of the intent. In the in- 
vestigation of human affairsy whether conneoted with contract or crime, 
we are constrained to inf&r the motive from the act. ' The intent to affect 
the resuit of the élection is properly presumed when unlawful acts, which 
naturally or necessarily bave that effect, are proved to hâve been inten- 
tionally committed, or knowingly permitted, by those having charge of 
auch élections. So much as to the question of intent. . 

While the offenses thus charged against the défendants bave, from 
their very nature, called for and required the introduction of evidenee to 
some extent. political in its character, it would be in the highest degreë 
improper and reprehensible for the court or jury to allow any party or 
Personal sympathy or, préjudice to eitber bias or control their judg- 
ment or action in honestly considering and fearlessly deciding the case 
on its merits, and as its merits are established by the évidence, to which 
alone we can rightfully look. To consciously permit either personal or 
party considérations to control our actions or conclusions in the case 
would be to disregard the obligation of our oaths, and render us un- 
worthy of the positions we respectively occupj' . Let ail partj' affiliations; 
sympathie^, and préjudices be studiously laid aside, gentlemen of the 
jury, and let the question of the guilt or innocence of the défendants 
be investigated and determined alone upon the évidence that haa been 
introduced before you. In weighing and coosidering this évidence, you 
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shottld endeawoif to réconcilie and harmonise it, if you can. WEen thia 
cannot be done, you mùst détermine for yourselves what portion 6f the 
conflicting testimony/is m'ost worthy of belief. The court can only give 
you à few gênerai ruks, as guides for wèighing and deciding between 
testimony that cannot be reconciled. You should look to the circum- 
Btances surrounding the respective witnesses, and to the way in which 
they testify, in considdring the weight to be given their testimony; to 
their means of informatibn and opportunity of knowing the facts where- 
ef ;they speak; to their relationship to the parties. A witness, although 
not^irectly interested'inthe resuit of the suit, may be strongly biased 
byhis connection with or relationship to the parties or to the litigation; 
and you should déterminé how far, ifat ail, euch connection or rektion- 
çhiip bas biased, controlled, or influenced such witness or witnesses in 
liis or their testimony. You should aiso consider the manner and bèar- 
ing of tbe witnesses in testifying. Do they show a zeal in stating facts 
fevorableto one side, and reluctancein disclosing facts that would bene- 
fit the . other? Do they testify in that frank, candid, and straightfor- 
\ï!ard way which a witness should do, under the solemnity of an oath? 
Or do they évade, and equivocate? ; You should also look to the con- 
aistency of their testimony. Which witness is most consistent with him- 
eelf, and which is oontra<licted by himself? Which is most consistent 
with undisputed or well-established facts, about which you hâve no 
doubt? Which is corroborated or contradicled by other witnesses, who 
ywni are satisfied hâve told the truth? You should especially look to 
ih& interest which the respective witnesses hâve in the suit, or in its 
result. The rules and principles of évidence are founded, in a peculiar 
d.«gree, upon practical good sensé, and spring out of an enlightened view 
of human nature. Where the witness bas a direct pèrsonal interest in 
the resuit of the suit, the temptation is strong to colori, pervert, or with- 
hold the facts. The law permits the défendants, at their own request, 
to testify in their own bèhalf. They hâve availed themselves of this 
privilège. This testimony is before you, ànd you must détermine how 
Êur it is crédible. The d«ep pèrsonal interest whieh'they bave in the 
rësultof the suit should be «onsidered by thejury in wèighing their évi- 
dence, and indeterminingfaow far, orto what extent, if àt ail, it is worthy 
oftcredit. • 

;- Taking thèse gênerai mies and suggwtions as guides jiit is for you, 
gentleiàen of the jury, to apply them to the évidence introdûced before 
ybu, and détermine what portions of the testimony you consider most 
Beliable and trustworthy, where such testimony ià conflicting. Your 
e«;eiy-day expérience may be applied in analyziiig atid placing an es- 
tiraate upon the statements made by Witnesses, and' in determining which 
^dabf conflicting and contrndictory testimony best harmonizés with the 
tiaiitlioor theactual facts; and, having thus satisfied; your reasôn . and 
oânséiencé, ybùr duty will fee to act in accordanCe with the conviction 
thus iproduced. When crédible witnesses testify to a fact or facts about 
whicÉ there is no conflidt in- the testimony, then your plain and mani- 



«*IXED STATES :».Ci«PBNmB. '385 

fest dûty.' ,is' to give crédit to sucli witness or witneâses, arid «onsidèr 
sucii fact or facts as èstablished , and foUow the same, to its or their log- 
iiîaliresults. ^: ;.■ , . 

Of ail the witnesses who hâve testified before yoti, only one bas bèen 
directly impeached, and bis credibility attaeked. Several crédible wit- 
neÉses on the partofthè défense bave swomthat N. Sbadenger's réputation 
for triithand veracity waa bad; that bewas tinworthy ofbélief; and that 
tbey would notbelieve bim on oath, inaeourtof justice. ; Onthistesti- 
mpny , if you believe it, you bave the rigbt to discrédit' ail that Shadenger 
bas stated, except in so far as be is corroborated by the testimony of other 
witnesdes, whom yoù do believe. To the estent that fais statements ,are 
corroborated by other crédible testimony, you sbould not discrédit bim, 
altbougb he bas been generally impeached. The ' court will briefly ehu- 
ineratesomeof the i points in which Shadenger bas ibeeri corroborated by 
other mtnesses. He stated that the cettificate which be signied in référence 
to. the élection was upori a separatei abeet^ and 'not attached to tbe re- 
turnS'mlade by the oificers holding the élection. Theproductiom of the 
original returns confirma tbis statemeùt.. He states that hewent ontiof 
theroom in which the élection was held,.and theiballotr-box waakejH;, 
at or afoout dinner-tinie. , Several witnesses corroborate this statement. 
He testified that just before tbe voting. was resumed^ after dinnerj be 
wasiicalléd to tbe door of tbe room by Esquire Gamett, and asked to 
point oùt bis borse, so that Gamett could hâve hini put up and fed4 ;In 
thiahe is corroborated. He testified that duringi the dinner bpnr be 
aSked toilook intô the desk in which tbehalloUboxwas placed by Will- 
iajus^ onè of the défendants, wben tbey àdjourned for dinner; thathe 
àskèdtiWiUiàms for thekey, for that purpoise; that^ failing to get theMey 
of the.d«fik from Williams, he applied to Garnett; that Gamett tôld bim 
the j lidgesv or one of the boys, bad the key j that hé alèo spoké to the de- 
feiidantiGarpenter abouttbe key, and fàiled to: obtainit, etc. In thesè sell- 
erai: etatèibentsheis corroborated, and itis foryouygehtlemenofthejuiiy, 
to weigb and consider the bearingof the facts thusâtated. Shadenger fur- 
libefiïBtates that, in bis conversation witb défendant Carpenter abouttbe 
keyj-aBd bisxiesire to look in tbe desk, said Garpenter nsed threatening lan- 
guagètbwards bim, which intimidated and forcéd Mm to abandon bis 
efforts J».ascertain wbatwas in liie deak^ wheréthfi ballot-box was placed 
duriîigr.the adjournment fordinnear. . .This; statmient as to threats ié de- 
nièd by Garpenter. It is for you td determineTvbiob of thetwo you will 
believe^ Shadenger further testified that duririg the adjournmentsfor 
dinner the ballot^bôx was ohangéd; ' There is no direct testimony oor- 
rôboBating him: in tbis statement; and the testimony of Garnett jofRhea, 
the other superviser; ofWilson and Maxwell, the dérks of the élection, 
-— tô aaynotbing of the teetimony of the defendantô^-^tends strongly to 
négative thé fact stated by Shadenger. The corroborated statement lôf 
Sbadeflger may excité suspicion; but, in viewtof the discrédit -placed 
npoti S-hèidénger's cjhtaracter, and of the testimony of the other: witnesses, 
denying that ther» was «.ny «Jbange of the baUotbox', the cdurtîë of the 
opinion, and £fo instructs youy gentlemen ofthé-jiiryi that the^eyidenoe 
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is not sufficient to warrant a conviction upon the eighth and ninth counts 
of theindictmentjwhich charge the défendants with changing, and per- 
mitting the changing, of the ballot-box; and you should render a verdict 
of not guilty on said counts. 

i In respect to the otherfcsounts of the indictment which hâve been enu- 
merated, and which, it is conceded, charge offenses against the law, 

. thè coart calls your attention tothe faot, and instructs you, that the 
goverhinent is not bound to ahow, nor are you required to find, the exaôt 
mode or manner in which the fràudulent acts charged were donc or per- 
mitted, if they weré actùally done or permitted. The material question 
is, Tilfere they, or any of them, doae, or permitted to be done, by thèse 

, défendants, or eithér of them ? It is no part of the prosecution's case to 
show when,how, or in. wihat.precise manner or place, the alleged offenses 
were coolmitted. If the évidence satisfies you, beyond a reasonable 
doubty thàt the frauduletot acts, ali or any of them, as charged in the in- 
dictment, wére oommiÉted or pa-mitted by the défendants, or either ôf 
thém,!itiwill be no part ofiyour dùty to ascertain or be sa,tisfied as how, 
orJwhën j m in what exact i^ây, the thing was accomplished by the guilty 

. party or parties. Fraudi cap rarely be established by direct testimony 
as ;to thé précise mahnec of its accompKshment. Its perpetrators do not 
admitwitnesses tô the overfeact. And it is no part of the jury's province 
or diity,:in this case, to'iqqûire into, or to be satisfied as to, themethod 
or plan iadopted and employed in accomplishing the fràudulent acts 
charged, if the évidence convinces you, beyond a reasonable doubt, that 
they wére done or perriiittédiby the défendants, or either of them. The 
material question for you'tp détermine is, were ail or any of the offenses 
chat^èd eomraitted or permitted by ail or either of the défendants? If 
repikblican tickets or ballots were by vpters handed tô the oflScer holding 
the élection, and, instead of depositing such tickets or ballots in the bal- 
lot-box,' hè should substitutei démocratie tickets, and put the latter into 

. the bois, that wôuldbe a fràudulent andcriminal act, covered by one or 
mbre of said counts of thè indictment. If such élection officer, or the 
judgesofi the élection, wben the votes came to be counted, should call 
eut the liâmes of démocratie candidates from republican ballots ovvice 
veraa, thaliiwould be the fràudulent substitution of one ticket 6r ballot for 
anolher,'and would constitute an, offense, as charged in the indictment. 
If ballots that were cast are taken out of the box, and others, not voted, 
are placedithereinj this would also be a gross violation of the law. Any 

• Wrôngful; changing or destruction of the ballots, any intentional failure to 
count the votes as actually cast by the voters, and only those, is an of- 
fense against' the élection laws, and cornes withiri the counts of the in- 

- dictment upbn Tfrhi'ch the défendants are being tried. ' 

The evid«lnce relating to the first seven counts of the indictment, charg- 
ing the deffiiidants with doing, or permitting to be done, fràudulent acts, 
of the chaiacter above dascribed, at the élection held'Npyember 6, 1888, 
in and forîthe fourfli civil district of Fayette county, may be briefly re- 
vieiVed iby the court, with such comment thereon as may be legitimately 
mode, withoiitiènoroacbing upon the province of the jury. In such 
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stateraent of and comment upon the iestimony as the court may make, 
the jury will understaud that it is net the intention of the court to nsurp 
their functions, or to control their judgment. It is for the jury to dé- 
termine what facts are estabïished by the testimony, and what conclu- 
sions they will draw from such facts. But, while leaving this duty and 
function to the jury, the court may properly restate the testimony bear- 
ing upon the material points in the case. Several witnesses testified 
that the voting population of the fourth civil district of Fayette county, 
on November 6, 18^8, numbered between 490 and 500, — say about 500; 
that from 80 to 100 of such voters were white men. and Democrats; 
that remainder, numbering about 400, were colored men, and Repub- 
licans; that on the day of the élection there was a large turn-out of such 
voters; that the colored voters présent exceedéd 300 in number. John 
McGowan, the Republican chairman of the district, states that there 
were over 300 colored Republican votera présent; that he directed many 
or most of them to go for their tickets to John C. Reeves, who occupied 
a position 10 or 20 steps from the yoting place, and was distributing 
Republican tickets to Republican Voters; that Reeves' position was in 
full view of the window at which the ballots were handed in to the élec- 
tion officerô; that he saw many of such tickets deposited or handed in 
to officers holding the élection, but cannot swear to the exact number 
that actually voted such Republican ticket. John C. Reeves testifies be- 
fore you that he was présent; that he had in his possession Republican 
tickets, a sample of which is produced and exhibited in évidence, hav- 
ing on it a fuU list of Rfepubliean candidates, from presidential electors 
and congressmen down to state and County oflBcers; that he issued to the 
colored voters on that day, upon their application for the same, 325 of 
those tickets, while at the voting place; that on his way home he met 4 
or 5 othervoters goingto the poils, towhom hegave Republican tickets. 
The names of 2 of thèse voters he finds upon the poU-list, at Nos. 407 
and 409. Reeves further states that he saw over 100 of those to whom 
hegave such tickets go directlyfrom him to the window where the votes 
were received, and hand them in to the officer holding the élection. He 
could not swear that they actually deposited the identical ticket received 
from him, but he saw no change of ticket or change of purpose on the 
part of the voters after procuring from himself the Republican ticket. 
He recognizes and identifies on the poll-list the names of about 100 of 
such Republican voters. Now, gentlemen of the jury, Reeves and Mc- 
Gowan are in no way impeached, nor are their statements in any wise 
contradicted. They stand before you as ia every way crédible witnesses, 
and their testimony is entitled to full faith and crediti If the case for 
the prosecution stopped with the testimony of Reeves and McGowan, it 
would présent a case of circuœstantial évidence as to the vote actually 
cast having exceedéd that which was counted and retainéd by the élec- 
tion officer and judges. Where circumstantial évidence is relied on to 
convict, as counsel for défendants hâve urged, it should be of such oon- 
clnsive character as to exclude every reasonable hypothesis of innocence. 
But the government's case does not stop with the circumstantial evi- 
v.4lF.no.5— 22 
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dènce detailed by Reevesand McGBwan. In addition to their state- 
ments, 108 witnesseSj exclusive ofN.Bbadenger,havé, onéby one, sep- 
• àraWly testified bèforë ^ou that on thé day of said élection theygot from 
Keeves Republican iàdcéts; that theyeach voted sucb ticket just as it 
i T?as TOceived fromî sàid^Reeves, withoïit iii any way scratcbing or chang- 
ing thesame. Besidés thèse 108 witnesses, Allen Dodson states hevoted 
a slt^ight Republîcan ticket, whichi he got from Dave Bowlan, which 
differed somewhat in i appearance from those issued by \Reeves. With 
; thé exception of said Dodison, the Other 108 witnegseaif estclusive of Sha- 
, danger, corne beforeyoti, and severally stàte that tbé tifcket which they 
•rœpeJdtively voted on the 6th November, 1888, in said fourth district 
! of 'Fayette county, was reoeived from Reeves; thattheii' each voted such 
itidfcet jnet as it was reoeîved by them,iWithont change ot altération' of 
anykind; that they hahded such ticket to the bfficer holding the élec- 
tion; faiany of them stating thatr défendant Oarpienter waS the person to 
' wbom the ticket was dèlivebed at ^etiiùe of voting. > Thenâmes of each 
vof+these 108 witnessegitogetherwith'ifliatof Allen Dodson, appear upon 
the poMist of the eledtiàu, whichie intiioduced inevidence; It is thùs 
showri ! that thèse lOSb-Kiritnessés aetUally voted at said élection. They 
réach identify the kipdof ticket they ïespectively voted',' by showing from 
whom they received thesame, and thàt aftèr receiving «lich ticket they 
- voted it mthout change or alteratiôh. : Thèse witnesse» a*enot impeached, 
or id: any way discrçdiitéd. They stiaind beforeyouaâ crédible as any 
thât haveJtestified. Th«y, in some iiastances, maké mistakes in saying 
that Hàrrisoii's name. was on their ticket, and ' fàiltôremember other 
liàmeé that were on it. But intelligent witnefeses for the défense, like 
Eséjuirei Mat •Rheai raake similar -nsistakes wheii' they say that Cleve- 
Uând's name wae 'on tbe ticket they vot^îdv and aîs<)faîl:to remember the 
iteâéB of;the différent candidates voted !for. Thiâ is notiriaterial. The 
cdntroHing fact to be ascertained ftdm the évidence isj did'these 109 wit- 
nessesffor the proaéôution vote thé Republican ticket wMch' they received 
from Jbhn C. Reeves? The witnesses swear directly and positively to 
the faet/r^^ fa>et resting upon theii?o*û act, and within their own knowl- 
fidge. This is not circumstahtialy bijt'pôsitivei évidence; and; if the 
witnessesaxe bélievedjthe fact is estafeiished that a* lëast 109 Republi- 
can votes were cast at that élection in"said district. The testàmony of 
thesô 1®9 witnesses, Bweàfiftg direptly and positively tôthis fact, cannot 
be puoperly disregard ed by the jury, beoause such witnésses, not hàving 
been impeached or contradicted, standibefore you as crédible as any that 
.faave testified. ■ ) If the' prosecutioô had simply showri that each one of 
■i thèse witnfesses waâ eeengoingto' the' poils with ^à Républican ticket in 
<his!faand:*hich hehad' received frorh'RëevèS; with. ai'dé'clarsition àf hîs 
intention. to vote such ticket, sucbfactaiand acts would hàvë cbhstituted 
-circunsiBtaiitial évidence tha;t they- veted such ticket. But 'when the 
<*o(l)er,!in[person, cornes before yoU a8!»'Witness, and swéars that he put 
-intotiihe ballot-box, off handed tôthe officer holdirig the élection, thte 
idaitical ballot that he received frOQl RéoVes, that is hot circumstantîal, 
but positive, testimony, and establish^s' the fact, if the witneSs iS ci-ed- 
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îblé; and, unless impeached, or diréctly interësted in the resuit of the 
suit, ail witnesses are deemed crédible. The jury shoùld give to such 
positive testimony ils due vf eight and considération, and the fact or facts 
thereby established should be followed out to their logical resuit. 

Counsel for défendants, in answer to this direct testimony, showingor 
tending to show at least 109 Republican votes actually cast, bas suggested 
that the Republican candidate for congress, in connection with John C. 
Reeves, perpetrated a fraud upon the voters of said district, by plaeing 
in the hands of said Reeves tickets with a Republican heading, but with 
Démocratie candidates' narûes thereon, and that those fraudulent tickets 
were the ones Reeves actually issued. There is no testimony whatôver 
to warrant such a suggestion. Such an act or fraudulent conspiracy 
would involve a gross violation of law, and would constitute a criminal 
ofiFense, and the jury are not at liberty to jhfer, upon the mère suggestion 
of counsd, that other parties hâve committed a crime, in order to shield 
défendants from the conséquences of acts which the evidenqe tends to 
establish against thetn. The jury may not indulge in any such pre- 
sumption of guilt against others, not on trial, in order to relieve défend- 
ants, whose guilt or innocence must be found from the évidence before 
the jury, and from that alone. 

It is further suggested by a)unsel for the défense that thèse 109 voters 
were, before or after receiviag their Republican tickets, bonght up, and for 
a considération were induced to destroy the tickets received from Reeves, 
and vote Démocratie tickets. This suggestion is open to the same ob- 
servation and objection as the other. It is not suppo/ted by any testi- 
mony. It invokes the presnraption of a criminal offense committed by 
unknown parties, upon the mère suggestion of counsel. The jury: are 
not warranted in giving any weight to this suggestion. The force of the 
évidence against défendants, whatever it may be, eannot bebroken by 
indulging in any such presumption. 

It is also suggested that, if votes of said witnesses were actually cast 
as they bave testified, some person or persons other than thèse défend- 
ants hâve tampered with the ballots, and produced the results shown by 
the retums; that, if ballots were changed, destroyed, or wrongfully 
counted, some one else committed the offense and not thèse défendants. 
Is there any évidence before you to support this theory ? The court can re- 
câll none; and you eannot properly , in the absence of testimony tending to 
establish the fact, indulge in any such presumption. It is shown that the 
ballot-box was in the exclusive and continuous possession and eustody 
of thèse défendants and their associate, Plummer Thompson, the Republi- 
can judgeof élection. The défendant Carpenter, as theofiieer holding the 
élection, received the ballots as cast, and called off the votes from the 
tiokets'when the votes were counted. The returns made by him and the 
judges of said élection show that only 43 Republican votes wete cast or 
counted at said élection. You hâve the positive swearing of thç wit- 
nes&es, exclusive of Shadenger^ who cast 109 Republican. ballots at said 
élection. If you believe the testimony of thèse witnesses, the faet is es- 
tablished tliàt least 109 Republican baMots were dellyered to andrédelved 
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by the défendants, bi* by the défendant Carpenter, as the ôfiScef boidîng 
said élection. : If ïeceived, why were they not found in the ballot? Or, 
if found therein, why were they not counted? If thèse 109 ballots 
reached the défendants' possession and custody, it is incumbent upon 
them to give you some reasonable explanation of how it happened that 
only 43 were counted ont and returned as the Republican vote. Such 
reasonable explanation of this discrepancy is not fumished by the siig- 
gested theory, thàt êômebody, without the knowledge or permission of 
défendants, tampèred with the ballot-box, and changed the votes. When 
the évidence brings home to the défendants, or either of them, a controlling 
fact, such as the actual reoeipt of a larger number of Republican votes than 
were counted or returned by them, the duty rests upon themof showing 
how such a discrepancy bas occurred. Responsibility for the resuit rests 
upon them until it is shown by évidence that the. fraud ,wag committed 
by others, and without théir knowledge or permission, tacit or express. 
•If you find that the défendants, oreither of them, changed, altered, de- 
«troyed, or wrorigfully counted any ballots cast.atsaid élection, or per- 
-mitted such acts to be dohe by others, youare not required to find what 
partieular number were thus changed, altered, destroyed, or wrongfully 
counted. The number of ballots fraudulçntly tampèred with is not ma- 
terial. If 10,t)r 100 or 109 are fraudulently changed or destroyed, the 
offenses charged are as effectùally conimitted as though such changes 
amounted to 1,000,000, If the évidence satisfies your minds that some 
one of the défendants committed or permitted the frauda charged, and 
that the others had no knowledge of or connection with such fraudulent 
acts, you wiïl return your verdict accordingly. You may find some 
guilty, and acquit others. -, 

As already stated, the évidence, and that alone, mUst satisfy you, 
beyond a reasonable doubt, that the offenses charged, or some of them, 
were committed or permitted by the défendants, or some of them, in or- 
der to convict ail or either of them. This needs some explanation, 
perhaps. In civil suits, mère prépondérance of évidence will ordinari? 
ïy turn the scales in fevor of the party on whoseside it exista; but in 
criminal cases, with the presumption of innocence whicb the law makes 
in favor of the prisoner on trial, something more is. required than a mère 
balance or prépondérance of proof against him, in order to warrant a 
conviction. Before returning a verdict of guilty, the évidence should be 
of Buch a character as, to sàtisfy the judgment and conscience of the jury 
as. to the guilt of the accused. If the jur^' can reconcile the évidence 
with any- reasonable hypothesis consistent with the innocence of the de- 
fendant they should do so, and in that case acquit^ or if, after weighing 
ail the proof, and looking only to the proof, and the reasonable déduc- 
tions to be drawn therefrom, the jury impartially and honestly enter- 
lain the belief that the accused may be innocent of the;offenses charged 
against him , he is entitled to the benefit of that doubt. It is not, however , 
toeantby this, gentlemen ofthejury^ that the testimony should estab- 
lish the defendant's guilt to an absolute certàinty, but merely that you 
ishould not convict, unless, from ail the, évidence, you bjelieve the açr 
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cused guilty beyond a rea8onable doubt. While attempta to explain 
the term "reasonable doubt" do not usually resuit in making the sub- 
ject any clearer to the minds of the jury, and while the court might con- 
tent itself with simply saying that you must be satisfied from the évi- 
dence of the defendant's guilt beyond a reasonable doubt, in order to 
convict them, or either of them, of ail or any of the offenses charged 
against them, still, as it is the gênerai practice of courts conducting 
criminal trials to give some illustration or explanation of the character 
of the doubt which may be deemed reasonable, the court will say, for 
your instruction and guidance, that spéculative notions, théories, or 
possibilities, resting upon mère conjecture, not arising out of or deduca- 
ble from the proof, should not be eonfounded with what is meant by a 
"reasonable doubt." A doubt suggested by the ingenuity of counsel, 
or by your own ingenuity, not warranted by the testimony, or arising 
but of its insufficiency; or one born of lenient inclination or disiJosition : 
to permit the défendant to escape the penalty of the law; or one prompt- 
ed by sympathy for the défendants, or those connected with them by 
ties of relationship or party; or one arising oùt of opposition to the law 
sought to be enforcedi — is not what is meant by a "reasonable doubt. '' , 
Qn the oontrary, a "reasonable doubt," as that term is employed in the 
administration of criminal , law, is an honest, substantial misgiving, 
generated by the insufficiéncy of the proof; an insufRciency or-uncèr- 
tainty ofthe évidence, whioh fails to convince your judgment andcon-r.. 
science, and satisfy your candid reason, as to the guilt of the accused. 
If the whole évidence, when carefully examined, weighed, and corn- 
pajred, produces in youç minda.a settled conviction or belief of the de- 
fendants' guilt, such a conviction as you would be willing to act upon,, 
in matters of great importance, relating to your own affairs, you are 
free from any reasonable doubt, and should find and return your verdict 
in accordance with such belief. As already stated, it is not required 
either that the évidence shall establish, or that you should bave, an ab- 
solute certainty of the défendants' guilt, but merely that degree of cer- 
tainty or belief such as you would act upon in deciding upon and con- 
«luding your own transactions of great moment and importance. Hav- 
ing that sort or degree of conviction or belief with which you would en- 
ter upon transactions of great concern to yourself, such a belief as 
would lead you to feel safe in acting in matters Or affairs of great 
monaént, affecting your own personal or private interests, it cannot be 
said or considère J that you had any reasonable doubt on the question 
at issue.' If, however, the proof leaves your minds in such a state of 
uncertainty as to the guilt of thç accused, as would deter you from act- 
iflg in important matters which concern yoursél'f,, such a state of mental 
uncertainty and indécision would constitute a leasonable doubt. You 
may, therefore, in testing the character of the conviction or belief which 
the évidence has prpduced on your minds as to the guilt of ail or either 
-ofthè défendants, ask yourselves this question: "Would such a degree 
■of conviction, certainty, or opinion as the proof in this case has made 
upon my mind be sufficient to induce of lead » prudent; manto.aetupôn 
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în;a!^naatter'ofgreatConcém/and.itûpcyrtaii<Je to his ownpersonal interést?" 
If you an^wer that question iri the affirmati\^ë, then you cannot properly 
be:said'toiiave any reasonable doubt as tO'the guilt of the défendants. 
Oh the other hand, if the proof of -guilt leavea your minds in a state of 
such uncertàinty or want of conviétion as would deter or prevent a pru- 
dent man fromacting or prooeediiig in matters of great moment and con- 
cem to himaelf, that character of uncertàinty or indécision would con- 
stitute a reasûnable doubt which the défendants are entitled to hâve the 
benefit of. ' 

Your vetdict must respond to each count of the indictment, for the 
reason that each count contains a distinct and substantive charge or of- 
fense againat the défendants. ^ Ii you find the défendants guilty on ail 
the counts, yoù will say^ by youT foremaù: ^'We find the défendants 
guilty as charged in the indictment. " If you find then not guilty on 
any of thé counts, you will retum a gênerai verdict of not guilty. If 
you find; the défendants guilty on some of the counts, and not guilty on 
otbers, you will specify in joixt verdict the counts on which you find 
theih guilty^ and those on which you find them not guilty. If you find 
, Bome of thé défendants guilty as charged in dl or some of the counts, 
you will retùrn your verdict aocordingly, naming such défendant, and 
specifying the count or counts on which you find him guilty. 

I now leaye ihe case in your hands, gentlemen of the jury, feeling 
assured that, from the close attention you hâve given the testimony as 
it was introdùced, and from your ability and Willingness to weigh it 
properly and faïirly, you will retum an honest, upright, and impartial 
verdict,'and a true deliverance maké between thô United States and the 
accused. 



ÂïtBB et a2.v. Thomas. 
(Wjicùtt Court, E. V. New York, January 25, 1890.) 

1. pAOTNTS PoiB KVbntioss— InpwsgbmbSt^Wastb-Traps. 

i Letters patent No. 286,746^ for a waate-trap, were issued OOtober 16, 1888, to 
Samuel E. Thomas, who stated that the, object ot his invention was a waste-trap, 
" whei'ein the seaim is In tbe upper portion, '^here the water <}oes not cotne in contact 
with iti " ' ne acoomplished thls objeot by oasting the central partition, for about half 
its length f rom the bottom, solid with tne walls of the trap, leaving the upper part 
' df the pârtitioti free from thé' slde "vi^alls, bo that this portion (io'uld be bent dowïi 
clOBelyovsrthq^xit-pipe.' £^elâ infringed by traps made nnde^ patent No. 371,- 
107, for "waste-tr^p for basins, Qlqsets, etc.," granted Ootpber 4, 1887, aiso to 
Samuel B. l'hOmas, in wMcb.so muchof the partition as lies oetlow the exit-pipe is 
; : also cast iAtCigràl with the slde WaUe;tbas àvoiding thé objëctlonabla seam. 

S. SàME— Af^TI<II?A,TION— BSTÇ^FBL-rtAMlOKMlCHT OP PATaNT^ \ 

Thoug^ a Rat^t is void by reason of; its anticipation by an earlier foreign patent, 
' the patentée w estopped -from tirgihg thtit va a, défense to a suit by his assignée for 
an infringement of tue patent, 

- Iq Equityi ^Bill for injunotioû, ' ■■ 
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. ,Final hearîtig of sviit in eqùity ta réstraîn infringement of a patent 
.originally granted to défendant, aud by Mm assigned to complainants. 
A. V. Bnesen,fOvcomTp\amanta. ioùts PT. jFVost, for défendant. 

Lacombe, J. The patent upon which complainants bring suit is No. 
286,746, for a waste-trap, dated Oetbber 16, 1883, and issued originally 
itothe défendant. On July !•'>, 1888, he assigned ît,td the complainants 
' for a yaluable considération. In vindication of the vvaste-traps whiçh dè- 
febdant 'now makes agaipst the charge of infringement, the only évidence 
întfoduced is found in threé patents, twb prior and one subséquent to tfaat 
suedupon. The subséquent patent is No. 371,107, October 4, 1887, 
granted to défendant for "waste-trap for basins.'telosète, etc." That de- 
fendant manufactures traps under a subséquent patent, and that such.sub- 
Bequent patent oovers improvements of great tnent,~(if it does,) is whoUy 
immaterial, shouldfit appear that the traps jpaadfe thereunder do in fact 
infringe upon the patent in suit. There is ^ûo expert: testimony in the 
case as to the prior state of the art, or explaiiatory of tlie earlier patents, 
one of which was no^ even set up in the an»H;eri,._'!ëhis branch of the 
case is ttigyiifore^^to ,hô determined upon the face of the pispers. By the 
disclainjièFTn \the piteïit sued upon it is Apparent that no èlaim was 
made for ti^psthe sole distinguishing feature bt" which was the présence 
of damsÉ at'»an inclination to the body pf the trap, and covering the 
latéral ogigiogto thesewer, "as in [Çnglish patetit No. 1,604 of 1858." 
No testimoï^ as to yfUÂ this English patent cov0re4 is to be found in 
proof. Thefclaim rn^de is: 

(1) In a wtele-trap adapted to be inserted In a Une of pipe, the cbmbinatlon, 
with the inldt&pipe, a', ànd exit-pipe, d, of tfae cup, 6, and the partition, /, the 
upper end ofrirhich is inclined to|trard8 theexit-pîpe; d, and united to the in- 
terior of the ^^p, b, abqve said pipe, d, substantially as set forth. 

Referenceilp the spécification shows qùite clearly the object of the in- 
vention. In -fehe manufactura of cast-lead traps for plumbers' use, great 
care has to be èïe^;ciee.d- in, uSaking them of a désirable and efiBcient form, 
and also in such à pia^ri;^r that the cores can be easily removed after 
casting. It is àlso desiiibïfe to bave no seam io the lower ;part of the 
trap where the w'aste water remains, as the rough or projecting edges of 
this seam are liable to catch and retain particles that eventually will in- 
■;terfere with-th*! propeir'washing of the trap; and this seam is tdso liable 
,to open or. separate fropi expansion apd contraction produced by beat 
and cold, and tiius become leatey,— probftbly the most seriousdefect in 
a, waste-tra.p, The patentée statea that the "object pf bis invention is 
the making of a cheap, efficient, and reliable waste-trap, whçrein ttie 
,seam is, in the upper poison, where thOi Water does not come into con- 
tact with it* »pd the cup portion isof auch shape that the cores can.be 
easily and quickly removôd after casting," Figs. 1 and 2 of the patent 
show the mannerip wbioh be.ftccomplished thèse results, 
, ; The trap isGonstriiotedof the upper portion, Oi, and the bottora or cup 
jlKatipn, b. The upper piRçtion, o^has :;the inlet-pipe,;a', anduthe bol- 
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-tom portion is constructed with the exit-pipe, d, and dèaning-plng, «, 
as usual. Soraetimes the inlet-pipe, a', is at that side of the cup, b, 
whichis opposite to the pîpe, d. The central partition,/, la cast Solid 
with the walls of the trap, from 1 to 2, while the upper portion is free 
from the side walls, and elliptical in the shape of its edges, so that thia 
portion of the partition rnày be bent down into the cup, 6, and its edges 
will se]t cloSely against thé inner surface of the cup, 6, as seen in Fig. 1. 
After beihg so bent, they are soldered to the sides, and the parts a and 
6 are also soldered at the seam, c, when the two parts of the trap are put 
tbgétber. Traps constructed in tbis way can be made with fàcility, be- 



Fio-/< 
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'«ause the ciip, 6, pipe, d, and partîtîoû can ail be cast în one pièce în 
metallic mould, and the côres easily drawn out. Mbreover, there is no 
seam below the water-line, as în other tràps; ail the parts below the exit 
being cast intégral, and the pbjectionable features of a seam noted above 
are thus avoided. ' 

It needs no évidence to show that a waste-trap in which a central par- 
tition ordam Combines with the waste water, so as to form a seal against 
sewer gas, which màybe effectuai, and not subject to leakage, Isa patent- 
able invention. The mère combination, however, of a dam, bending over 
to and covéring the exit-pipe, with the waste water, is disclaimed. What 
is the iuU estent of this disdi^imer is not appâtent, as the English patent 
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to which it refers was not introduced. But, giving the broadest con- 
struction to the disclaimer, there is quite enough left to sustain the patent 
sued upon as one for a cast-lead trap with such a dam, wherein the cast- 
ing is 80 managed that ail the parts belowthe water-line are cast intégral 
and without seam. 

Two prier patents were put in évidence by the défendant, viz.: En- 
glish patent 4,849, to Garrett Claughton, November 27, 1879, and 
United States patent 246,453, to L. Brandeis, August 30, 1881. Both 
of thèse show the combination of an inclined dam, curving over towards 
and covering the exit-pipe. In the Brandeis patent the two pa,rts Of the 
trap are joined together below the water-line, being secured by a bush- 
ing, or in any other suîtable manner, so that the lower part may be un- 
screwed or detached from the upper, to examine or clëar the trâp^ ' In 
the absence of any expert évidence, it may be doubted whe^hçr pr, not 
such junction of the two parts of the trap is a seam of the objeétionable 
character referred to in the patent sued upon. Be that as it may, how- 
ever, the English patent to Claughton seems plainly to show a casting 
in whic^.the parts below the water-line are cast integrally and without 
seam. The only apparent invention embodied in the patent sûed upon 
is thus shown to be anticipated. Nothingis left but minor détails pf 
construction, the conception of which would seem to be within the ca- 
pacity, of an, ordinarily skillful mechanic, and, if the défendant were en- 
titled to avail of such a défense, the patent should be held void for laok 
of invention. The défendant, however, was himself the patentée of the 
patent sued upon, and the complainants hold it as his assignë^e». . It is 
well-settled law that a patentée cannot be heard to deny the yal^dity of 
his own patent against the assignée to whom he has sold and tranaferred 
it. As to the rest of theworld, the patent may be void, bût the as- 
signor is estopped from urging that défense against his assignée. Puri- 
fier 06. V. GuÙder, 9 Fed. Rep. 155; Ourran v. Birâsall, 20 Fed. Rep. 

835. : 

Wbatever improvements upon his original patent (now sued upon) 
may be covered by his second patent, under which he is now making 
waste-traps, the articles he makes do manifestly contain the distinctive 
features ôf the original patent. They bave a dam faistened to the side 
■walls, and curving over the exit-pipe, a feature probably covered by the 
disclaimer, but so much of this dam as lies below the exit is cast intégral 
with the side walls, thus avoiding Ihè objectionableseam; and this feat- 
ure is not within the terms of the disclaimer, nor could it be stricken 
out of the patent without leaving the same void for lack of invention. 
Infringëment is therefore plain. Let there be a decree for complainant. 



SIS IXDBBAL BEFOBTEB, VOI. 41. 

■il ■- .'-;f';-. ■';,.: ■■; /?-■-■- .■ ■ '/,■;,, .,,..•:.•.■■■.. 
Adee et ai. r. Thomas. 

, X<^miit Court, E.D.New York. fQbruary 17, 1S90.) 

1. PATBNTS irOB .IHTBNTIOIÎ— INPBINGBMBNT. 

Fatent No. 886,941, issuecl July SI, 1888, to Bamttel E. Thomas, for a process of at- 
taching iwrQiight lead pipe to oast métal, applicable " to water-oloset pipes and In 
many ettier instances, " is an infringement on patent No. 871,107, Issued October 4, 
1887, to Samuel E. Thomas, for at&ohlng wrought lead pipes to oast métal for 
*'waéte-traps for baains, dosets, etc. " 

8. SAME-rASSI^JlMÎENT— ESTOPPBI. TO DeNT VaLIDITT OJ' PaTBNT. 

A patentée who bas assignëd his t)atent cannot deny its validity, as agalnst hls 
■ assignèéj oii thé groQnd tnat it infringes aiiother patent previously aoquired by 
. bim, Vfb&cB fhe application for the asBijsned patent ia aufficfently broad to iuclude 
the previduç one. 

In'Ec^uity.' Bill for irijunction. 
' Bî-iesèn <& KwMtft, for complainantsi 
i^rost ifc GiJe', for defeiidant. 

LAcxiMBii^ i'.' ■ This is'a suit to restrain the înfringemeht of lettera pat- 
ent ïîo^ 886,941, iisèued July 31, 1888, for process of castihg. As stdted 
in the claim, the invention is a new method of attaching à wroUght lead 
pipe to çast îiiçttj, which process consista in "first dipping'the end of 
1,he leàd jpipe into moUèn tin, and in theh inserting the tinned end of 
the pipe iû the làonld iiti; "vf hich the casting is to bè made, the said pipe 
foïmiug part ôf the wall bf themould cavity, and in then casting the 
inetal agâinst the end of the lead pipe." In the specifièàtion it is stated 
that theprOèesé is apidiCàble to casting flanges on wàter-closet pipes, 
and in nûanîy', Othër instances. The défendant makes waste-trapa which 
are plaiiily itifriiigements of this patent, claiming the right to do so 
ilnder an ëa,rliét patent, No. 371,107, issued tohim' October 4, 1887. 
Tldé third clàim of that patent is in the foUowing wordS: 

"(8) The raethod herein ^pecified ot forming lead traps, consisting in plac- 
itig in the motild and around the core a pièce of wrought lead pipe, with the 
end portion thereof tinned, and casting into the monld ajid aroand the cores 
the inetal that farms theibody of the trap and the outlet-pipe, so that tha 
melted métal unités with the end of the wrought pipe,, and then removing tha 
^espectiye cores." 

The improvément, as stated in the spécification, "relates to waste- 
^aps for basins, closets, etc." Whether or no, by the use of this lan- 
guàge; the earlier 'patentée restricted his right to enforce his monopoly, it 
isevident that there would bé no invention in thereafterapplying the very 
processwhich he therein described for making a vmste-trap fo a water-closet 
pipe. Against the complainants' claim for infringement, therefore, the 
older patent would be a complète défense, establishing conclusively the 
invalidity of the patent upon which they sue. Can the défendant, how- 
ever, avail of that défense? The défendant was himself the patentée of 
the patent sued upon, and assignëd it to the complainants, May 12, 
1887. His assignment described his invention as a new and improved 
process of casting métal to wrought lead pipe, for which he was about to 
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make application for a patent, and stated that the application had been 
signed àûd sworn to by hiin on the same day, May 12, 1887. The de- 
scription and claim in said application was broad enough to cover the 
application of the process to the manufacture both of waste-traps and of 
water-closet pipes. Reciting that complainants were desirous of acquir- 
ing "ail [his] entire interest in said invention and the letters patent 
therefpr when granted," he assigns to them ail "right in and to the said 
invention, and any letters patent that may be granted therefor." Four 
days later (May 16, 1887) the application was filed, and the patent is- 
sued July 31 , 1888. The Qther patent, which describes (as to this claim) 
the same invention, was applied for by défendant, Jaûuary 3, 1887, and 
issued to him, October 4, 1887. Tp allow défendant, in view of the 
plain language of.his assignment, to shelter himself behind a patent 
which vitiates the alleged invention that he assigned to the complain- 
ants, wo'uld be unfair, a,nd a défense not sanctioned by thè authorities. 
Adee v. Thomas, ante, 342. 

Mùch testimony was ihtroduced as to prior transactions between the 
parties, but no application to reform the assignments was made, by cross- 
bill or otherwise, and that instrument wiïl tberefore be taken as determin- 
ing the légal relations of the parties. Decree for complainants. 



AsEE et al. V. Tkooàb. 

(Circu/lt Court, E. D. New York. February 17, 18B0.) 

la Eqnlty. BUl for Injunction. 
BTi^ern& Knaufh, for complainants. 
Frost & CoBi for défendant 

Lacombis, J. This is a suit to restraln the infrlnKement of letters patent No. 890,831, 
being f9r tbe article of manufacture produœd by tne process desorlbed in tbe patent 
snéd uppn 'in Adee v. Thomas, ante, 846, (decided to-day.) The fàcts and circum- 
Btanoes aire the same in this case as in that, and the conclusion raaislied Is the sania, 

Deoree for complainant. 



Sabgent V. Baerv et al. 

(Cirewlt Cowrt, S, D. lowa, E. D. February 21, 1890.) 

PATBNTS ÏOB iHYBUmONS-^IUFRINGEMENT— TRAPS IfOB 'WaTBK-ClOSBTS. 

The third claim of letters patent I7o. 199,582, for an improvement in traps f or water- 
closets, issued January 23, 1878, describes an enlargement of the drain or wasto 
pipe, or terminal Of the traps, so as to fonu a chamber with an air-vent, and pro- 
viaes for a disoharge for the downward or eduction limb of the traps nearly on a 
level with the bottom of the trap and its seal, so that a column of water of sufficient 
length to overbalance the seal cannot accuinulate in the downward opening limb of 
the trap, and no. siphonic action can occur. Défendants manufactured a trap in 
which, at the ùpper bend of the S-shaped trap they placed an air-pipe, for the pur- 
pose of seoùring a pressure of air on the upper beod of the slphoiii thus ptever Hng 
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riphpiiic action when thé watérin the discharge pipe overbalanced thattn the trap. 
Thejnsertion of thls air-pipe caused a sUght enlargement of the upper bend of the 
S-shaped pipe. HelcL, that défendants' trap was uot au infringement of plaintifC'a 
patent. 

In Equity. Bill to restrain infringement of patent. 

This is an action va équity, broùght by James Sargent agaînst Nich- 
olas Barry and others, to restrain défendants from infringing letters pat- 
ent No. 199j582, for an improvement in traps for water-çlosets. 

Banning <fe Banning & Paysan, for Complainant. 

F, H. Ahxander and James H. Pierce, for défendants. 

ShirAs, J. On the 22d of January, 1878, lettêrs patetlt No. 199,582 
were issued tp complainant for î'an itnprovement in tràps for water-clos- 
ets," etc. Iri the spécifications the purpose Of the invention is describéd 
as foUows: 

"My invention relates to that clasg o£ drain-traps known as the 'siphon 
trap ' or ' water seal ;' and its object is to prevent the water from being dra wn 
from the sëal by siphonic action, as is now frequently the case when the pipe 
is flashed, and the seal beeomes overbalanced by water clôsely fllling the trap 
and drain-pipe below or beyond it for a distance greater than the length of 
the intermediate llmb, or the seal, of said trap. When this oceurs^ the water 
of the seal is so reduced below its effective level as to allow a free passage of 
air through the trap, and pôisonotis gases and fonl air rising from the sewers 
are permitted to escape into the house through the traps and basins, and the 
atmosphère within the house beeomes contaminated thereby, and engenders 
disease among the occupants. T6 this end my improvement cons'ists— First, 
in the combination with a siphon-trap or water-seal of a drain or waste pipe 
of an enlarged chamber or swpH formed in said pipe dowhVifard, beyond the 
seal thereof, and an air ventilating pipe or passage leading from said chamber 
or swell; second, in the combination with the said trap and enlarged chamber 
or swell of a ventilating pipe and a flue or wall ventilating passage, with 
which said air-pipe is connected, whereby the sewer gases are carried ofE from 
tihe draifl' or vTaste pipé, and ra constant âupply of air f urnished theteto; thifd, 
in a new.articileof manufacture, consistiiigof a sipbon trap or water seal, 
çorobihed with an enlarged chamber orswell, arrauged at pr héàr thé eductioii 
terminal thereof, and adapted for connection to a ventilating pipe, whereby 
said chamber or swell may be constantly supplied with air." 

The third claim of the patent is as folio ws: 

" (3) The improved water trap or seal herein describéd, consisting of the 
tubular limbs, b, b', b^, ofcthe reversçly-bent pipe, B, and the enlarged cham- 
ber or swell, C. formed in dne pièce therewith, and'adapted for connection to 
a ventilating pipe, subslantially as describéd, and for the purpose set forth." 

The bill charges an infringement of the third claim of said patent, and 
it appeara in the évidence that the défendants manufacture and use a 
trap Of S-shape, constructed with à downwardly-flaring vent, arranged 
directly over the inverted curve or crown of the trap, having attached 
theretp, à vent-pipe. This form 6f construction results in an increase in 
the size of the pipe, fbrining a trap at the crown thereof; and, the vent- 
pipe being cbhnected therewith, air is thereby readily conveyed into the 
flaring vent, and thereby siphonic action is prevented. On behalï of 
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Complainant, it is claimed that a trap thus constructed perfonns ail the 
functions of a trap arrangea according to complainant's patent, and that 
it falls literally within the language of the third claim thereof. On be- 
half of complainant, it is further claimed that he is net limited to any 
particular form or position of the swell or chamber, so long as the same is 
placed on the eduction side of the trap. 

The évidence shows that before the date of Sargent's invention the use 
of ventilating pipes connected with the trap was common. Such use 
appears in the patent issued January 10, 1860, to \V. G. Mackay, and 
in various forms appears in other patents antedating that issued to com- 
plainant. It also appears in the évidence that it had been the custora 
to attach the veiîtilating pipe to the crown of the trap, but expérience 
had shown that this mode of insertihg the ventilation pipe was opeii to 
the objection that it formed a rough spot, or slight obstruction, at the 
crown oî the trap, and tended to interfère with the free passage of thé 
material coming from the closet. It also appears that the use of a cham- 
ber greater in diameter than the pipe of the trap into which the educ- 
tion end of the trap emptied itself antedated the Sargent patent; différ- 
ent forms thereof appearing in the Schmitz patent, of September 12, 
1876, and in the Mackie patent, of March 20, 1877. It was also well 
known that the ordinary S and other traps were liable, through siphonic 
action, tobe emptied of the water that should remain therein, and thus 
the foui air might pass into the house; and various devices were in use 
to obviate this difRculty. In the Mackie patent it was sought to pre- 
vent siphonage by placing above the crown of the trap an air chamber 
connected with the crown of the trap, and another air chamber which 
received the eduction end of the trap, and was connected with the dis- 
charge pipe. When, therefore, the complainant entered this field of in- 
vention, be was not the first to attempt the prévention of the known de- 
fect of siphonage in water traps by the use of air chambers, nor was he ■ 
the first one to put in use a vent at the crown of the siphon. As stated 
in the spécifications, the object of the invention "is to prevent the water 
from being dfawn from the seal by siphonic action, as is now frequently 
the case when the pipe is flushed, and the seal becomes overbalanced by 
water closeïy fiUing the trap and drain-pipe below or beyond it for a 
distance greater than the length of the intermediate limb, or the seal, ot 
said trap.",; The difficulty sought to be remedied, according to this 
statement.is siphonic action caused by the eduction or discharge end of 
the trap being so much longer than the induction end that the column 
of water in the former extends so much below the bottom of the water in 
the trap that by its greater weight it runs rapidly out when the closet is 
flushed, and thus créâtes siphonic action. Two gênerai modes are re- 
sorted to for the prévention of siphonic action: One is to provide for 
the free access of the air at the crown of the siphon; the other is to 
shorten the eduction leg of the trap, so that the columçi of water therein 
does not materially overbalance that in the induction leg. The com- 
plainant followed the latter mode, as appears from the statement in the 
spécifications, that — ■ 
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-j'^'Sy ôBlarglng tiie dPalto or waste pipe, ortlié terminal of thetrap. so as to 
.fofmithe cbamber ôr swéll, 0, 1 provicîe a discharge for the downward open- 
ing or eduçtion litnb, bf.of the trap, at pr nearly on a level with the bottom of 
saidirapand itsaeal, 80 that a CQlumnof water of suflicient length to over- 
l^alance th& seal cannot accumulàtë in said downward opening limb of Ihe 
ti-aji, and coriàeqnently no Sii)honi6 action vrill occUr to impair the efiiciency 
of the seal, as will be readily understoOd from a knowledge of siphonic action. " 

Ih othér words, siphonic action is to be prévented by keeping the 
eduçtion leg of thé trap so short that it will, not Bct as a siphon. To do 
this, and yét not interfère with thé proper carrying awày of the material 
passing throùgh the tràp, cotiapiainant pro vides for the discharge of the 
eduçtion lëg of the trap intb a cbamber of larger diameter than the trap, 
and whiçh 18 cônnected with the air by a ventilating aïid air pipe, and 
alsb with the discharge pipé passiùginto thesewer. To prevent siphon- 
age, the chamber or swéll must be so located that the eduçtion leg of the 
trap is not 6Î sufficiérit length, as compared with the induction leg, to 
create a siphon. 1116 ôbject aimed at by complainantwas to prevent 
siphonage by providing a chàmber or swell to receive the discharge from 
the eduçtion leg of thé trap, so arrariged that the edùCtiOn leg would not 
hâve length suècient to create siphonic action. This is clearly shown 
by the staternént that-T- 

"By enlarging the drain or waste pipe, or the terminal of the trap, so as to 
form the chambér or swell, C, I provide a discharge for the downward open- 
ing or éductioh limb, b', of the trap at or nearly on a level with the bottom 
of said trap and its seal, so that acolumn of waterof stiffiCient length to over- 
balance the seal cannot accumulate in the said downward opening limb of the 
trap." 

In the drawings attached to the patent are found a number of différ- 
ent îormSi shbwing how the invention can be applied; but in them ail 
the chamber or swell is locàted near the level of the bottom of the seal, 
and ail are formed to receive the discharge from the eduçtion leg of the 
trap. In the Sargent combination, therefore, it is clear that the cham- 
ber or swelly C, is intehded to form a réception chamber for the purpose 
of receiving ail matter passing thrOugh the trap, and itô location is in- 
tended to be at the end of the eduçtion leg of the trap. By Connecting 
therewitb thèair pipe or vent, there is insured th« présence of air in 
the chamber or âwell, which is hecessary to complète the breaking of the 
eduçtion leg of the trap, and also there is provided ventilation, or a means 
for the escapé of foui air through the vent-pipe and wall chamber with 
which it is c6nnected. 

The essentials of the combination are a chamber or swell to receive 
the dischargé from the eduçtion leg of the trap, cbnnected with a vent- 
pipe to secufe admission bf air to the chamber; the eduçtion leg being 
kept sufficiéritly short to prevent Siphonic action. Are thèse essentials 
found in the Barry coûStraction? As already stated, there is found 
therein a vént-pipe eonneCted with the crown of thé trap by a fiaring 
connection which enlàrges the pipe at this point; and the contention of 
complainant is that this enlargemént is the counterpart of the swell or 
chamber of his combination. It is not intended, however, in the Barry 



EÂdtL^ MANUf'o CO. V. MIIXÉB. 851' 

çolûMnatîon, that this enkrgement shall reçoive the discharge from the 
eduetion lég of the trap, as is its purpose in the Sargent combination, 
nor, iïi fiict, to receive the discharge of the matter passing through the 
trap. Its purpose, so far as siphonage is concerned, is to secure free 
communication of the air to the column of water at the crown of the 
trap; aod the less the enlargement is filled with water, the more certainly 
wiÛ it prevent siphonic action. The enlargement is not, therefore, in- 
tendèd to receive the discharge from the eductipïi leg of the trap, nor 
from the induction leg, but to secure the pressure of the atmosphère upon 
the column of water at itéhighest point, where sùch pressure will act 
upon both the induction and eduetion legs of the trap. The rounded of 
curved form of the enlargement is given it to prevent the point of junc- 
tion acting as an obsttuçtion to the, passage of the water and other rnat- 
ter through the trap. Siphonic action is prevented without reoeiving 
into the enlargement any of the contents of the trap, whereas in theSar* 
gent combihation the s'vell or chambejr is intended |;o receive into it the 
entire matter passing through the trap, and by so doing to shorten the 
ediictioh Içg. 

The différences in the location, purpose, and mode of action of the 
swéll in thé Bàrry combination, as compared with that of the Saigent 
patent, are such that the former cànnot be held to be aii infringement 
of the iattér; and consequently complainant's bill milst be dismissed at 
his owhcosts. 
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iCirouU Court, S. D. lowO, E> D. B'ebruary 31, 1880.) 

1. Patents fob Isvbntiosb— Ini«i»obmbnt— ByiDBkcB— Impbotbmbht in Plows. 

On a bill to restrain the infringement of patents for the ralsing of plow-beams 
issued December 16, 13T9i and Jane 7, 1831, to Edgar A. Wright, It appeared that, 

Êrior to the issue of those patents, methods had been devised: for the same purpose. 
1 one device the sprlng used to raise the plow-beam ezertèd its greatest eSect 
wben the plows were in the soil, and had a tendency to ralse the plows whea in op- 
ération. In another deripe the sprlng was combined with an adjustabie draft at- 
: tactiEtraii; s6 arranged that wbeu in one position the draft tended toi^ise the plow 
when-thesaind was in motion, ^d in another position tended to force the plow 
downi^ords, and the adjustinent cbùld not bè ohan^ed when the plQW was in oper-' 
atioh. In ithe Wright patent^ there Is a combination of a doable-acting spiing in 
such way tbiat in one position of the spring it aided in keeping the plow in th^ 
ground, aldd in the other it àided in raisihg the plow-beam. Held, that under th? 
Wright patent the inventer was not limited to any spécial form of spring, and any 
other device wbiofa combines » spring with. the plow-beam lu çuch manneras, to 
perforra the furictions of the spnngs stlown' In the Wright patent is an Infriage- 
ment of such patent. 
S. Bamb— Patbntabiwtt— Antigipahon. 

The fact that other inventors were workihg on the same device covered by tha 
Wright patent at the same time, whose applications were not flled nntil after the' 
apphcatic>n f 0^ the Wright paient, does not show such an {pticipation of the Wright 
patent afi.WiIJ afféct'its vaSdity. ; 

8.- BAMB-JETtiLlTlr-i^IsrpROVÏÎMENT IN CntTIVATOES. 

In amiSW^iOBtoïfstrain the infringement of a patent for a: device to give a later- 

. al moyen^ijit to the plows on cultivators, it appeared that in lSd9 a patent had been 

i issaed-fer's'devicè for ihanging; two or moré plowè to a supporting axle or beam by 
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«wl^e^ng joints at the ends of the drag-bars, so that the plows may bfl moved el- 
tliet w&y làterally' wittiout afleotlng the àxlé, and remain parallel ;' tais eftect being 
producëd by handles attached to the rear end of the paràllelogram oarrying the 
plpwS' Held, that the mère faot that, beoause of certain defwljs la this machine, 
it ootlld not be used after the plants had rëâched a certain size, did not render it 
!W03%hless, so that it CDuld be disregarded iu determining thescope of subséquent 
patents. 

4. Samb— Bjçtpkt op Claim— Limitation. 

The'flm claim of letters patent issue^ ï"ebruary 18, 1873, tO.Jbhn W. Bwiokard, 
■\yhloh was fora devioe to improve the means of giving a latéral motion to the plows 
by the use of handles plyoted at their forward suds to the upper sides of plates par- 
tially eticirclihg the journals, and pivoted nôar their centers to a yoke extending up- 
' warafrbm the plow-beam, must be liïuited to the comblnation therein set out, as 
Svriplcarâ was not the firstto make such use of handles. 

6. Samb— Pbiob Statb of thb Art. 

The claim of letters patent issued Decomber 11, 1833, to Charles D.Reecl, for an 
improVement in the manaer of attaohing plo w-beams, whioh coyers a combination 
with a pivoted beam, a ooupling, and the standards of a box-coupllng, raceiving 
Within it the rear end of the beam on a ïnedian pivot, must, in view of the prier 

: 1 atate.of the art, be limited to tha partioular oomblnatlon therain descrlbed. 

6. SaMB,' ;■■:.;■, 

Letters patent Issued Novembor 10, 1885, to B. P. Lynch, for an improvement lu 
oultlVators, must, In view of the prior state of the art, be striotly construed: and 
daims 5 and 9, whioh desorlbe the comblnation of a plate haviuff fin opening there- 
in, a blook extended throu^h the opening, and connected by a vertical pivot to the 
plate, and a swinging rod jointed to the plate, the plate being adapted to reçoive 
, the beam and handle, must be held also to. inolude the ooaioal :beariag8 shown in 
the drawing, and limited to the parts ex{>ressiy olaimed in the, drawlng. 

7. SÀMB— Inpeinobment— Injunotion— Pleadino — ^Parties. 

On a blii tb -restrain the inf ringément of a patent, it appeared that the défend- 
ait^ wergimgçéiy l^he agents pf a corporation which manufaptjured the machine 
wbich it was alleged was an infringemént of oomplainant's patent. Complainant 
flled an amendment to the original bill making auch corporation a party défendant, 
but no Bubpœna was issued or served on the corporation, nor did it enter appear- 
ance or answer the biU. HeM, that the decree should nevertbeless ruu against 
such corporation, and be binding on it in ail respects! 

In Equity. BiUto restrain infringemént of patents. 

This is an action in equity, brought by the Eagle Manufacturing Com- 
pany against P> Jj. Miller, L. W. MiUer,,and others, to restraio défend- 
ants from infringing certain patents owned by plaintiff. 

N. J^enèh &ÛâOeorge H. Chrisiy, for complainant, ' 

Wood & Boyd and if. A. Toiiimin, for défendants. 

Before SHiftAs and Love, JJ. 

Shieas, J. In the bill of complaînt it is oharged that the defend- 
flnts are inMnèing âve several patenta owned by, coni|jlainant, i. e., the 
patent of ï*ebruary 18, 1873, issued to John W. Smckard and John 
Hough ; that of December 11, 1883, isBued to Charlei D. Reed; that of 
Novetnber io, 1885, issued to E. P. Lynch; that of Decomber 16, 1879, 
issued to Edgar A. Wtîght; and that of June 7, 1881, to Edgar A. 
Wright. Following the order in which thèse pat^its hâve been dis- 
cussed by counsel, we will consider, first, the questions arising under 
the Wright patents. 

In the càsêaof Manufacturing Go. v. Bradley, 85 Fed. Rep. 295, and 
Same v. Moline, Milbum (kStoddard Co., Id. 299, (decided bythis court,) 
it was held tiiât the patent No. 242,497 was not void for want of nov- 
elty, npr was itjnvalidated Jî^ihe issuance of the prior pat^^^ 
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767 ; and the validity of both patents was also sustained by this court in 
the case of Manufaciuring Co. v. Davenport Plow Cb.' Under thèse cir- 
cumstances, we shall not, in the présent opinion, again discuss thèse 
questions, but shall cohsider only the extent and limitations of thèse 
patents, and the question of infringement. 

On part of the défendants; the contention is that, in view of the state 
of the art when Wright entered the field, his patents must be limited 
practically to the particular combination described in his spécifications 
and drawings; and in support of this position reliance is had upon the 
inventions of Dalton, Allison, and W. P. Brown. It is not to be ques- 
tioned that prior to the date of Wright's patents the desirability of some 
method by which the operator of a plow or cultivator could be aided in 
raising the plow-beams had been well recognized, and varions devices 
for that purpose had been suggested and tried. Among such devices, 
sp rings had been used, so attached to the plow-bearas as to aid in raising 
the beams from an operative to an inoperative position; but in the Dal- 
ton and Allison patents the^ springs cxerted the greatest lifting effect upon 
the plow-beams when the plows were in the soil, and thus had a tendency 
to raise the plows when the same were in opération. In the W. P. 
Browii combination, as described in his patent of 1877, is found a 
spring so arrangea as to exert a lifting effect upon the plow-beams, and 
there is also attached to the pipe-box surrounding the horizontal ends of 
the crank-axle an adjustable perforated projection, to which the draft at- 
tachment may be fastened. If this attachment is made above the center 
of the pipe-box, the draft, when the machine is in motion, will tend to 
raise the plows; but, if it is made below the center of the pipe-box, the 
draft will tend to aid in forcing the plows downward. In this com- 
bination, if the attachment of the draft to the projection named is made 
above the center ofthe pipe-box, then the effect of the spring, and that 
of the draft attachment, is always exercised in lifting the plows, and 
when in use this tendenCy nmst be counteracted. If, however, the 
draft attachment is fastened to the projection at a point below the center 
of the pipe-box, then, whén in use, the tendency ofthe draft attachment 
is to pull downward, and that of the spring is to pull upwards; thus 
operating one against the other in their efiéct upon the plow-beams. 
This counteracting effect cannot be changed into thecombined lifting ef- 
fect, except by shifting the point of attachment between the draft and 
the pipe-box projection, which cannot be done while the machine is in 
motion. The problem which Wright sought to solve Was the production 
of a practicable means whereby the operator could be aided in raising 
the plow-beams when the machine was operating, and also could be aid- 
ed in keeping the plows in the ground. Brown had sought to solve this 
problem in the way already stated. Wright's solution was in the ap- 
plication of a double-acting spring, so connected with the frame of the 
cultivator and the plow-beams that in one position of the spring the ef- 
fect thereof upon the plow-beams aided in keeping the plows in the 

•No opinion flled. 

v.4lF.no.5— 23 
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groiipd,Jm4,iQ the otheT it aided in raising the plow-beams; such lifting 
effççt inoreasing as the tension of the spring increased. Brown com- 
bined a spring acting in one way, ai^d with decreasing effect as the ten- 
sion lessened with the effect of the draft attachaient; b.ut this did not 
embrace the idea of utilizing a double-acting spring. It is in the ap- 
plication of the doublerB,cting spring thatthe main noyelty of the Wright 
invention consists, and we do not think he is limited to any spécial form 
of such spring. In the spécifications in both patents he expressly 
claims any; spring so-combined with the other parts of the cultivator as 
to prodoce the desired efiiect, which inone case is limited to exerting an 
increasing lifting effect when' the plows are raised ont of the ground, but 
having little or no effect when the plows are in the soil, and in the other 
to a lifting effect in the one position, and a downward pressure when in 
the other; and, if thèse patents are valid for any purpose, it seems that 
they inus;t be held to cover the idea of using a spring SO; ayranged as to 
be capable pf exerting a lifting and depressing effect upon the plow- 
beamsas the bearing of the spring is shifted. If this is the true construc- 
tion of, the Wright inyentipn, the défense of want of utility bas no force; 
nor çan it , be doubted that the machines sold by the défendants are an 
infringement thereof, . for they include a spring so combined with the 
plow-beams as to perfoi:m the functions of the springs shown in the 
Wright patents. 

We bave considered the évidence adduced in support oif the défense 
that Wright was not thefirst inventor of this combination, but was pre- 
ceded by; Charles A. Hague and M. L. Kissell. The évidence shows that 
thèse parties were working upon the problem about the same time that 
. Wright was. Both applied for patents subséquent to the date of Wright's 
application. We do not think it is sufficiently shown by the évidence 
that, iuifact, either one had anticipâted Wright, to justify us in holding 
that Wright's patents must, for that reason, be held void. We conclude, 
therefore, that Wright's patents must be held to be valid, and that the 
charge Qfîufringement is sustained. 

The otjjier patents declared upon hâve référence to what is termed the 
"parallel movfiment" in cijltivators; that is, a mode of construction which 
enables the puitivators to be moved sidewise in following the sinuosities 
of the rowsof plants being cultivated, or to avoid obstructions in the Une 
of travel, andyet keeps the face of the shovels or plows at the same angle 
to the soil. In 1856 a patent was issued to George Esterly, the claim 
pf whioh ia as foUows : • 

"The hanging of two or more plows to a supporting beam or axle by swiv- 
eling jDiitts at. each of the ends of tbeir drag-bars, so that said plows may be 
moved eitber way laterally without aflfecting the axle, and still maintain their 
paralleli8i^{ and this I daim, whether the stock to which the plows are cou- 
nected be adjustable in tbe drag-bars, or the plows be adjustable in the stock, 
or othérwisè, substantially as described. '* 

It i? Strongly urged that a cultivator pf thia construction would be use- 
less, because the cross-beam at the rear of the machine and the axle are 
not arched, and hence the machine could not be used after the plants 
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had reachecT àny corisî(îeràble size. This and other defects ih the jbints 
are reliéd upon as sufficierit to show that the Esteriy machine or inven- 
tion was worthless, and thereforé to be disregairded in determining the 
scope of the succeeding patents. We do not think, however, that the 
Esterly patent is to be thas wholly disregarded. The mechani^m he 
describes will produce the resuit aimed at. He shows a mode by which 
it is entirely possible to so construct a cnltivator as to permit a latéral 
môvement of the plow-beam, while preserving an tnchanged direction 
of the face of the shovel or plow. Some of the objections urged against 
the form of the machine hâve nothing to do with the mechanism for 
pecuring the desired latéral movement, and othérs^ are of the kind that 
expérience in the use of the machine would point ôut the means for ob- 
viating them. While, thereforé, succeeding inventors hâve doubtless 
greatly improved upon his form of a machine, so that ît would not ndw 
be deeméd a valuable model, nevertheless it must be held that Esterly 
pointed out the gênerai method which would meet the desired end; or, 
in other words, he demonstrated that it was possible to provide for lat- 
éral movement of the cultivator beams, and yet keep the direction of the 
face of the shovels unchaiigéd. 

In the spécifications of the Swickard patent it is stated : 

"The nj^ture of my invention relates to jmprovements in that class of cul- 
tivators known as ' straddle-row cultlvators; ' and the invention consists in a 
new and improved combination of devices whereby the gangs of plowa are 
more readily ôperated through the leverage of a pivoted handle, and alWays 
kept at the satne angle with relation to the line of progression, as bereinafter 
more fully set, forth." 

Treating Esterly as the pioneer in the field of providing for latéral 
movement, while preserving the angle of direction of the faces of the 
shovels or plows unchanged, it foUows that Swickard's invention is only 
for an improved means of accomplishing this end; or, in other words, it 
is for the particular combination described in his patent. He proposed 
to improve the means of giving the latéral movement by the use of 
handles pivoted at their forward ends to the upper side of the plates 
partly encircling the journals, and pivoted néar their centers to a yoke 
extending upward from the plow-heam. The first claim in the patent, 
and the one claimed to be infringed by the défendants, is as foUows: 

"The combination of plates, K, bars, h, h, and beams, E, E, with tha piv- 
oted bandles, K, substantially as and for the purpose speciâed." 

In the Esterly machine, handles were attached to the rear end of the 
parallelogram carrying the plows, and, as thus attached, would exert, to 
some extent, a leverage upon the machine. This leverage action is prés- 
ent in the ordinary or old-fàshioned plow; and it cannot be claimed, 
thereforé, that Swickard was the first to so attach handles to a cultivator 
as'to apply thereto the principle of a lever in changing the direction of 
the plow-beams. We conclude, thereforé, that the first claim of thi? 
Swickard patent must be limited to a combination having the handles 
pivoted substantially in the mode pointed out in the spécifications and 
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drawîngs, and that ît cannoli be extended so as to cover the use of han- 
dles attacbed to the rear en4 of tibe plow-beam in the manner used by 
défendants. It foUows that the combination covered by the first claim 
of the Swickard patent is not found in the machines sold by défendants, 
and the charge of the infringement of this patent has not been sustained. 

The Reed patent covers "the combination with a pivoted beam, E, a 
coupling, C, and standards, I, I, of the box-coupling, H, receiving within 
it the rear end of tbe beamflnainedian pivot," etc. In view of the state 
of the art when this patent was granted, we think this claim must be 
limited to the form of box-çoupling thérein described; that is, a form so 
arranged for receiving within it the end of the beam. In the machines 
Bold by défendants : this form is not found, but in place of it, the end 
of the I beam is separated into jaws, which receive between them the cross- 
headcqnneçted with the block to which the plow standards areattached. 
It is true, the différence in thèse forms of connection of the ends of the 
plow-beams is, in one view, but slight, and, if Reed's patent was a foun- 
dation patent, it might not suffice to defeat the charge of infringement; 
yet, as the Reed patent is for a combination intended to be an improve- 
ment upon pre-existing forms, it must be limited tothe form of combina- 
tion therein described. The claini expressly déclares that part ofthe 
combination consists of "the box-coupling, H, receiving within it the 
rear end of the beam on a médian pivot." it this déclaration is not to 
be construed to be a limitation, and the doctrine of équivalents can be 
învoked fts tQ:the form ofthe box-coupling, then it could be likewise in- 
voked to proteet ail other parts of the combination, and thus the Reed 
patent would be expanded into an original or foundation patent, which 
claim in its behalf cannot be sustained. Notwithstanding the gênerai 
merits of the combination forming the basis ofthe Reed invention, we 
are constrained to hold that one of the èssential éléments of his combina- 
tion is the, box-coupling. H, so constructed as to receive within it the rear 
end of the beam on a médian pivot; and that, as this form of box-coup- 
ling is not, found in the machines sold by défendants, it cannot be held 
that such machines are infringemients of the Reed patent. 

It is also claimed that the machines sold by défendants are infringe- 
ments upon the fifth and sixth claims of the Lynch patent of November 
10, 1885. It is not questioned that, in view of the prior state of the art, 
this patent is for improvements nierely and must perforée receive a nar- 
row construction. It is based upon the Swickard and Reed patents, and 
combines the approved features therein found with certain improve- 
ments, the object of which is stated tp be "to simplify and strengthen 
the operative parts, provide a compensation for wear in the joints, togive 
a stability and ease of action not attainable under the ordinary construc- 
tion, to provide for the vertical adjustment of the beams at theirforward 
ends in order to change the vertical inclination of the shovel faces or 
depth of cultivation, and to provide for the convenient adjustment of the 
shovels with référence to their standards, and for the adjustment of the 
standards with référence to the beams." The fifth and sixth claims de- 
scribe the combination ofthe plate, I, having an opening therein, the 
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block, K, extended through said opening, and connected by a vertical 
pivot to the plate, and the swinging rod jointed to the block; the plate, 
I, being adapted to receive the beam and handle. The device of using 
at the ends of the beam a plate or box for the purpose of strengthening 
the point of attaehment, and giving stability thereto, was already known 
and in use upon cultivators at the date of the Lynch patent, as well as 
the combination therewith of a block, or its équivalent, connected to the 
plate by a boit, to which was attaehed the plow standards, and in some 
cases the handles also. Under thèse circumstances, if we do not include 
in the combinations described in the fifth and sixth cJaimsof the Lynch 
patent the conical bearings shown in the drawings, and limit the same 
simply to the parts expressly named in the claims, which is the con- 
struction claimed by complâinant, and we think correctly, it is difBcult 
to see wherein invention was required in the production of the combina- 
tion, unless it be found in the précise form given to the différent parts 
of the combination; and, granting the existence thereof, then the défend- 
ants cannot be held liable for infringement, unless it appears that there 
is identity of form in the two structures, in the sensé that the one is an 
exact eopy of the other. While there is substantial likeness betweenthe 
machines, there is suflScient doubt of the identity to justify the conclu- 
sion, in view of the narrow construction that must of necessity be given 
to thèse claims of the Lynch patent, if the same are to be sastained, that 
the machines sold by défendants do not infringe the named claims of the 
Lynch patent. Complâinant is therefore entitled to an injunction and 
accounting for the infringement of the Wright patents, but as to the 
other patents the bill must be dismissed. 

In the brief fîled by complâinant, it is asked, in case a decree is or- 
dered in favor of complâinant, that the same, in terms, shall run against 
P. P. Mast & Co., a corporation created under the laws of Ohio. From 
the évidence in the case, it appears that the deléndants W. L, Miller and 
L, W. Miller are the agents for Mast & Co. in lowa, and that the ma- 
chines sold by them were manufactured by the Mast & Co. Company, 
and that the company, through its attorney and agents, is in fact con- 
ducting the défense of the case. The complâinant filed an amendment 
to the original bill, making the Mast & Co. Company a party défendant, 
but no subpœna was issuéd or served upon the corporation, and that 
company never answered the Mil, nor in its own name bas it entered its 
appearance in the case. Under the rule recognized in Lov^oy v. Murray, 
3 Wall. 1, and Bobbins v. Chicago, 4 Wall. 657, it is clear that the Mast 
& Co. Company will be as fuUy bound'by the results of the présent liti- 
gation as though the corporation was a partj" tothe record; forit is made 
clear 1>hat it is the principal party in interest, being the manufacturer 
of the machines sold by défendants Miller, and bound by contract with 
them to protect them against the conséquences of infringement. It bas 
had notice of the pendency of the suit, and in fact bas assumed the con- 
trol and management of the défense; and therefore, under the doctrine 
of the cases just cited, the decree herein will in fact be binding upon the 
corporation. No good reaspn is perceived why, by apt statement in the 
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'décriée, it may not bei'rfiade to appear ùpon the face of the decree that 
iiï fiict the Mast <fe Co. Ckjmpany is btJÙnd by the reaults reached in the 
pKJgress of the litigatioû in whioh it lias been actively engaged; for that, 
in effect, is only statiiig, in set phrase, the force which' îhe dècree would 
ift fact hâve as a:gainst the corporation; 

Love, J., concurs. 



WiLLiAMES et d. t>; Babnaed et al. 
(Circuit Ctmrt, S. D. New Yorlt. February 13, 1890.) 

1. J^ài^kM fob Inventions— Datb of Invention— EviDBNOB—HTBAM-HaATiN<ï Af- 

,, On a biU to restrain the infringement of letters patent No. S56,089, issued April4, 
. i888, to Napoléon W. Willlàmes for an împrovement in steam-heatine for buildings, 
' ' ! Itsppeared that the first practical apparatùS embodying his System Ead been put in 
: jap,eration in Ootober, 1880. He, howoveu» olaimed that he had niade his invention, 
'ànd è^hibitëd it to a society of enginéérs, Jànuary 38, 1873. In this he was corroborated 
bj tvro members of the society, and portions of the appavatus used for the exhibi- 
, tion were put in évidence. The minutes of ,tli,e meeting, however, made no men- 
tion of the exhibition, but did mention other experiments, for whion the apparatus 
was suitable. Held that, in the absence of a deflnite showlng that the invention 
was perfected prior to Ootober, 1880, that date must be fixëd as the date of the in- 
vention. 

2. Same— Anticipation. 

The flrst olaim under letters patent No. 256,089, for an improvement In steam- 
heating for buildings, provides for an apparatus with an exbaust-pipe and heating 
coils opening f rom it, in combination with à bleeder-pipe Connecting with the coils, 
and opening at the bottom into a hot-well, in wbich a partial vacuum is maintained. 
The tnlrd olaim also provided for an exhaust'fan and a feed water pipe to assist 
combination. It appeared that prior to the issue of the letters an English pat- 
ent had been issued for a devioe for heating railway carriages by steam, wbich 
consisted pf a plpe running f rom the exhaust-steam passage of the engine, convey- 
ing ftteamto tne heating pipes and coils in the carriages, and a return-pipe, con- 
veying the steam back to the engine, whiCh opens Into the amoke-box, and is âtted 
with a small éjecter. It also provides in place of the ejector a small exhaust-pump 
placed on the engine or guard'a van for drawing the return steam throug'i the pipes. 
Held, that the English pat«nt was not such an anticipation of the combination set 
forth in the flrst and third claims of plaintiffs' patent as torender it invalid. 
8. Same. 

But the English patent does anticlpate the claims of plaintiffs' patent for an ex- 
haust-pipe supplying steam to heating colis in combination witn a bleeder-pipe 
Connecting with tiie colis, and means to croate a suction in the bleeder-pipe, to draw 
the steam. through the apparatus. 
4. Same— tInfrinobment. 

Infringement of a patented combination oannot be avolded by merely using an- 
other part in addition to the combination. 

In Equity. Bill to restrain infringement of patent. 

This action was brought by Napoléon W. Williames and Robert Cod- 
dington against George A. Bamard and the IngersoU Rock-Drill Company 
to restrain the infringement of letters patent No. 256,089, issued to Will- 
iames April 4, 1882, for an improvement in steam-heating apparatus. 

Frederie H. Belts and Samuel R. Betts, for complainants. 

Benjamin F. Thurston and Thomas L. Idvennore, for défendants. 
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CoxE, J. Napoléon W.Williames is the owner aùd Robert Codding- 
ton is the exclusive licenSee of letters patent, No. 256,089, granted to 
Williames April 4, 1882, for an improvement in heating apparatus used 
in buildings. They bring this action against the défendants, seeking 
the ordinary decree in equity. 

The principal improvement which, the complainants insist, was orig- 
inal with Williames may be briefly stated as foUows: Prior to his in- 
vention steam had been circulated direct from the boilers, under consid- 
érable pressure, and, in other instances, the exhaust-pipe of the engine 
was loaded, and the exhaust steapa forced through the System by the 
back pressure thus created. The steam was, in each case, permitted to 
escape at the tail end of the System under a pressure above that of the 
atmosphère. Williames's idea was to get rid of the back pressure upon 
the steam-engine by removing the loaded valve at the end of the exhaust- 
pipe and croate and maintain a partial vacuum by means of an exhaust- 
fan or vacuum-pump. By producing a suction through the pipes he 
draws the steam from an open exhaust. In other words, he pamps 
steam through the heating coils. By the older mechanisms the steam 
yraspushed through the coils. Williames pulk it through. In the for- 
mer the principal force came from the engine and boiler. In Williames's 
device it comes from a vacuum pump at the other, or tail end, of the 
System. An essential feature is that when the steam has once entered 
the heating pipes there shall be a closed circuit to the vacuum-pump. 
If air is permitted to enter at any intermediate point the apparatus will 
not operate. The patent describes in détail the means for carrying out 
this principle. The chief advantages claimed for Williames's System over 
prior Systems, are, that it increases the power of the engine by removing 
the back pressure; that it is cheaper and more simple; that the circula- 
tion of steam is more rapid and reliable; that water-hammering is avoided 
and the water of condensation is returned to the boiler. The patent is 
not limited to the use of coils; in place of thèse any heating apparatus, 
steam-drums, for instance, may be substituted. The inventor also pro- 
vides for the use of a cold-water spray to induce condensation in the hot- 
well and states that his invention may be practiced in cases where live 
steam is taken direct from the boiler, or where steam is taken from a 
loaded exhaust. No spécifie construction of vacuum-pump is shown, 
iny apparatus by which a partial vacuum is maintained within thehot- 
wdl and its communicating pipes, is within the description. In fact, 
the invention is broadly stated and broadly claimed. In the language 
of the spécification, it "comprehends broadly a main to supply steam 
when arranged with steam-heaters, and means to croate a suction through 
said heaters." The claims alleged to be infringed are as follows: 

"(1) In apparatus for heating buildings, the unobstructed exhaust-pipe and 
heating coils opening from It, in combination with a bleeder-pipe Connecting 
with said coils and opening at the bottpm into a hot-well In which a partie 
vacaum is maintained, substantially as and for the purpose speciâed. (2) In 
apparatus for heating buildings, the unobstructed exhaust-pipe and heating 
ooils opening into it, in combination with a bleeder-pipe Connecting with said 
coils and means to create a suotioa in said bleeder-pipe, substantially as and 
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for the purpose specifled. (3) In apparatus for heating buildings, the unob- 
structed exhaust-pipe^. A, heating-coils, B, bleeder-main, D, hot-we)l, E, suo- 
tion or exhaust fan.F, feed-water pipe, N, substantially as and for the pur- 
pose specifled. (5) ïn apparatus for heating buildings, an exhaust-pipe and 
«team-heating apparatus, in combination with means to suck steam from said 
<jxhaust into or through said lieating apparatus, substantially as and for tlie 
purpose specifled. (7) In apparatus for heating buildings, a steam-main into 
•wbich steam is fed, in combination with steam-heating apparatus and means 
to create a suction through said heating apparatus to draw steam from the 
main into said heating a,pparatus. " 

The défenses are anticipation, lack of nbvelty and invention, two years' 
public use, and non-infringement. 

It is riecessary at the outset to détermine the date of the invention. 
The first practical working apparatus ernbodying the Williames System 
was placed in the Ch'atham Mills in October, 1880. This is net dis- 
puted. Williames insistsi however, that h'e first conceived the invention 
in Nôvember, 1871, 10 years before his application for a patent was filed. 
(DecemberSl, 1881.) The excuses for this long delay are poverty.sick- 
ness, and the nature of his employment. He says he exhibited a model 
of his apparatus, January 23, 1872, to a society of engineers, of which 
he was président, and iîlustrated the principle of its opération by an 
experiment performed in their présence. In this he is corroborated by 
two meiûbers of the society. Portiotis of the apparatus then used hâve 
been preserved and are in évidence. Other portions hâve been lest or 
déstroyed. The most pfegnant pièce of évidence tending to show that 
thèse witnesses are mistaken is the record of the society, giving a descrip- 
tion of what took place on the evening in question. It is as foUows: 

"The balance of the evéning taken in experimenting, the subject was boil- 
Ing-point of water. The apparatus beihg got ready, namely a bottle of ordi- 
nary river-water, and heated with an alcohollamp. when no botter than could 
bé held in the hand, waa maile to boil by relieving it of the pressure of the 
atHJWphere, by a vacuum-pump. Water Was then brought to the boiling- 
polut, with beat, when;the hose attached and at the, end a hollow bail, after 
thei ^ir had been expelled, the larap remoyed, the water in the jar was kept 
boiïing by condensation, namely by a flow of cold Watèr on the bail. The 
open mercury column gàuge next produced, when the members coramenced 
blowing, to test the strength of their lùngs, also the guage from 1 to2J Ibs. 
per square in. was reached, the guage attached to the steam-bottle, but, the 
hour of adjourning having arrived, the experiment ceased, to be continued 
next Tuesday evening." 

This ends the description. If the discovery, which, years afterwards, 
was 80 startling a surprise to many learned men, was first disclosed on 
this evening how does it happen that no notice of it appears in the min- 
ute-book. especially when the book deals so fuUy.with experiments evi- 
dently made with the apparatus, portions of which are produced in 
proof ? 

Again, the reasons ofFered by Williames for not applying for a patent 
earlier seem whoUy insufficient. They might justify a short delay, but 
not a delay of 10 years. The fact that the invention was not patented 
«ntil 18,82, certainly raises thepresumption that it was not perfected ia 
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1872, but was still in a tentative and embryonic form. It is unneces- 
sary to enter into a discussion of this subjeet further than to say that 
thé proof is not of that clear, positive, and convincing character required 
to establish the invention at a date so long anterior to tbe application. 

The witnesses ofFered by the complainants describe the minutise of an 
experiment which took place, in a private room, 18 years before. If 
they were mistaken, even in the smallest particulars, their testimony is 
valueless. The experiment which the record shows was actually made 
and the experiment which the complainants seek to establish, are so 
similar, that a slight change would enable the apparatus to accomplish 
either. How easy to be mistaken, after so long a time, upon a point so 
minute, how easy to be misled by interest, friendship, a confusion of 
dates, or any of the thousand influences which affect the mind and mem- 
ory of man 1 The impossibility of recalling the détails, even of the most 
important events, after the lapse of 18 years, is manifest to any one who 
attempts it. The complainants' witnesses may be correct in their state- 
ments, but it is also true that they may not be. It is enough that the 
court entertains grave doubt upon the subjeet. Their story, from the 
nature of the case, cannot be met by positive contradiction. A party 
thus confrooted is always compelled to rely upon négative proof for fais 
déniai. Th« danger of accepting such testimony as is hère offéred, to 
establish facts which aSèct the litigants not only, but the rights of third 
parties and the public, is apparent. The injustice, that may bè donc in 
individual instances, by the establishment of a rule which rejects such 
proof, ia not to be compared with the greater calamitiea which would 
spring from a contrary ruk. Whether the inventor, conceding the con- 
ception o( the invention in 1871, did not lose bis rights because of inex- 
cusable lâches in asserting them, is an interesting question, which, how- 
ever, it is not necessary to décide. As there is no definite date intermedi- 
ate this experiment and the placing of the apparatus in the Chatham 
Mills, the time when this took place, October, 1880, must be fixed as 
the date of the invention. 

The évidence, documentary and oral, offered to prove want of novelty, 
bas been examined, and the conclusion is reached that the Reid and 
Billinton Ënglish patent, sealed December 7, t877, is the strongest réf- 
érence presented by the défendants. The patent is for improyements 
for warming railway carriages. The spécification describes both a 
double-pipe and a single-pipe arrangement, the tail end of the former be- 
ing carried forward, by a return-pipe, to the engine; that of the latter 
being at the end of the train. The patentées propose to take a pipe 
from the bottom of the exhaust-steam passage of the engine and to run 
it from thence, with suitable couplings between the carriages, to the de- 
livery or warming pipe of the train. This pipe is to be arranged under 
each seat of aJl the compartraents in a séries of coils, or other suitable 
heaters, to the end of the train, where it is connected with a return-pipe 
which passes through the carriages, or under them, to the engine. Tho 
end of the return-pipe is projected into the smoke-box close to the top of 
' he exhaust-pipe orifice and is fitted with a small ejector. The patentées 
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assert *'thât'feythisarrahgementofthe ejector and retûhvpipe theforceof 
thé Mastj'tôgethôr with theestra- force given by the use of the ejector, 
will bë soffloient to^fceepttp aioorrent of steam moviiig in the pipes to 
cause àny degirèe of température required to warM the apartments, and 
also in a ^reatoièasure prevèfit water-logging or oondensing of the steam 
in the àppaîraïua." In place of the ejector they prdpose to substitute "a 
small pual|) or ekhfliaster, flxed on the erigine or van, ior drawing the re- 
tum sléàm tht^Uph the pipes or aj^aratm." The exhamter hère referred to 
performè the samè fiinctions as "the exhaust-fan; F,":of the Williames 
patent. Mr.- Knigbt, in hiô new Mechanical Dictioiaary, (1884) defines 
"éxhaaster^'' as follows: "An aspirator, exhaust-fati, suction-ïkn, known 
by màiiyînatiles'acœrding to construction or purpose," In the case of 
ft train fittéd with ah atmosphèric brake they propose td use a jet of com- 
pressed air, or to fix a small additionalpump onto thé èxisting pump, 
or Otherwise, and use the eame fOr drawing thé exhau^t steam through 
thé pipes; OfthesinglerpipeaTraiigement theinventorà say:- 

; " Ânothér nieànis wô prbjibse,- wtiéreby bne pipe may bé daeS 1 nStead of t wo 
'Uj to arrange the pumps aliëady mëîitiohéâ for fôrciâginatëadOf drawing, 
tbe su6tlon of the same to be Connectëd' to the bottom o£ the exhaust passage 
^^thesteatu-cyJiiideri bythis meai^s the exhausb steam is ;9<i>Qkeâ ^f rom the 
jEtxIianst par$ o^ passage and iforçed through the traiq pipea, pan^,ior heaters, 
lind allowed to Qscape at the end of the trajn through a;B^itahJfe valve and 
'àrîp-bqx, or othèrWisé; in the giiard's van at the end of ttié train; or on each 
' Van'or ehgirièa i^thall eithauster, pump, or faii càn be àk'rainged and put in 
tl&btioh b^a friction drùrai wheel, Or strap on one ér-any of theaxles; or a 
i^aU air^piimp» worked in aavmilar tnanner by a frictioudrum, wheel or ec- 
œntriO'fixed OB:the axleofthe van» or erigine, or by steam or otberwise." 

' The specifièàtion then statës that the patentées dô not restrict them- 

selVes to the précise détails described and shown in the dl^wings, ând 

tha:t thëy claim, atilbhg othef thinga, the ejector or ejeétors, fan, pump, 

oirexhabâtèr, with pipe arrangetflehts for càusinga circulation of steam. 

'■' From tiiis brief ^ummàry ît wîll be seen that the broad invention 

claimed by Williames is desçribed in the English pktent. Récognizirig 

this faét, the most heroio efforts hàye béen resorted to to break îts force. 

■Sbme of the objections jirged against it are hypercritical and others do 

tèchnieal that they tend to strengthen rathér thah weaken the force of 

'the proof. For instance, it is said that the exhatist, because it is in the 

shàpe of a frustiim, larger at the Taottùm than at the top, is not ah open 

éXhaust, and this, too, iû the fUce of thé déclaration of the Williames 

patent that fais invention is practiced with a Idaded as well as an open 

'OXhaùst. The conclusion 'that thé apparatus is inoperative is reached 

'W ittipbrting into the doublé-pij)é System mechanism evidéntly intended 

"foi: the single-pipe systein,'a!rid by éxaggerâting aUeged incônsistencies 

'îbthe minuté drawings ' àttkchted to thé 'spécification, âupplemented by 

'ékpériments tending to shOw that ah apparatus made upon this chimer- 

'îééû plan could not producé practitial -résults. An expert who starts out 

^ïd'construct a machiné that wWworîàoft'is usually successful. It is 

■éhotigh'to say that the diâtôiibd coûplings which, it is însîsted, are 

shown' in the drawirigs, wo'uldiiëVèlr' be adopted by a méchanic who is 
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gifted with thesmallést dégrée 6f comnion sensé, and fùrther, that tbe 
drawings, when: taken together and fairly construed and understood, do 
not show such a construction^ . 

Again, the bold theory is advanced that Reid and Billinton were ig- 
norant men who stupidly stumbled upon the use of such expressions as 
the folio wing: "By this means the exhaust steam is suckedfrom the ex- 
haustpart or passage," and "the pump or exhauster is fixed on the en- 
gine or van /or dravnng the retum steimthrough the pipes or apparatus;" 
and that they used this language without comprehending its meaning, 
and with little conception of what they were thus formally stating to the 
world. Itis elear that no patent can survive such tests. The patent in 
suit would be eviscerated if subjected to criticism so captions. The 
Reid and Billinton apparatus is intendedfor railroad trains, and Will- 
iames's for buildings. The mechanisms described are applicable to thèse 
uses, respectively. Necessarily they differ in détail, but their gênerai 
aspects are similar. It is manifest that the Reid and Billinton apparatus 
anticipâtes the broad claims of the Williames patent, if it infringes those 
claims. Compare it with the seventh, for instance. This claim has for 
its elements-^First, a steam-main or exhaust-pipe, open or obstriicted. 
Reid and Billinton hâve it. Secondi A steam-heating apparatus. They 
bave this also. Third. Means, no matter what, for creating a suction to 
draw steam from the main into the heating apparatus. Unquestionably, 
they hâve this élément also. One of the "means" proposed by tbem is 
"a small pump fixed on the engine or van for drawing the retum steam 
through the pipes," but they disclose several other methods of accom- 
plishing this resuit. If the éjecter or pump at the tail of their System 
is not intended for the purpose of drawing the return steam through the 
pipes it would puzzle the imagination to suggest what itsoflSce is. It is 
true that the word "vacuum-pump" is not used in the spécification, 
but the use of such a pump is certainly implied, A pump which draws 
return steam through the pipés must necessarily be a vacuum-pump. It 
does not make the statement stronger to assert that the pump which is 
used to produce-a vacuum is a vacuum-pump. 

It is unnecessary to attempt a solution of the numeroua theoretical 
problems propounded by the experts, or to follow them through the va- 
ried phases of their scientific wrangle, for, when ail is said, the fact re- 
mains that Reid and Billinton disclose, as plainly as the English 
language can state it, the idea of taking steam from an open, or par- 
tially obstructed, exhaust, and drawing it through a System of pipes by 
means of an ejector or pump, at the tail end of the system. When 
Williames States, "My invention comprehends broadly a maintosupply 
steam when arranged with steam-heaters, and means to create a suction 
through said heaters," he describes the English system as aptly as his 
own. 

The évidence relating to the heating apparatus in the Morse building has 
been examined, and every effort has been made to reconcile the conliict- 
ing théories with regard to it. It would seem that a very simple exper- 
iment might demonstrate, with absolute précision, whether or not a 
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yaouum' is maintaîned in the pipes and wh«ther the pump whîcîi opér- 
âtes at the tail of the System tends to draw steam from the exhaust. 
But after reading the évidence of the experts this question is left in doubt. 
Many facts are presented which indicate the présence of a vacuum and 
there are others which seem to render its présence impossible. No one 
can read this testimony and arrive at a definite conclusion upon this 
proposition either way, at least so far as it relates to the apparatus as it 
existed prior to the time which has been fixed as the date of the WiU- 
iames invention. The doubt which.is thus présent is sufi&cient to elim- 
inate this apparatus from the case as an anticipation. 

Although the broad invention is thus anticipated by the English pat- 
ent, the combinations represented by the first, and third claims are no- 
where found in the prior art, and it is thought that there is sufficient in- 
vention in the combinations to sustain thèse claims. To WiHiames, un- 
questionably, belongs the crédit of adapting the principle of pumping 
ateam from an! cfpen exhaust to the heatihgof large buildings. This, at 
least, was original with him; even the most accomplished specialists in 
this branch of ihdnstry were first informed of it by Williames. Further- 
more, he is entitled to the crédit of solving the problem not only unaided 
and alone, but against the opposition and ridicule of friends and associ- 
âtes as well as rivais and competitors. There is not the slightest reason 
to suppose that he ever heard of the Eeid and Billinton patent. The 
rule is well settled that there is no invention in finding a new place for 
an old deyice, but it seems very clear that the ingénions and complicated 
arrangement by which the principle in question has been harnessed and 
set to work in warming buildings is far above the perception of the ordi- 
najjy mechanio. The éléments of the obmbination of the first claim are 
ah unobstructed exhaust-pipe, heating coils opening from it, a bleeder- 
pipe Connecting with the coils and ahot-well in which a partial vacuum 
is maintained by an exhaust fan or vacuum-pump. The third claim is 
substantially like the first but with the addition of another élément — the 
feed water pipe, N. As to the défendants' infringement there is little 
doubt. AU the éléments of thèse claims are présent in their System. It 
is quite possible that their <' condenser" opérâtes to assist in creating a 
vacuum, but it is established with reasonable certainty that the function 
of the pump, F, in their apparatus, is to produce and maintain a vac- 
uum in the hot-well and return-pipe. A party who uses a patented com- 
bination cannot escape the conséquences of infringement by showing that 
he,: uses something in addition to the combination. On filing a dis- 
olaimer of the claims covering the broad invention the complainants are 
eptitled to a decree^ upon the first Mid third claims, for an injunction 
and an accounting, but without costs. 
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AssANTE V. Charleston Bhidge Co. d al. 
(District CmvH, D. Scnith CaroWna. January 35, 1890.) 

Navigable Watees — Bridges— WinTH op Draw. 

A bridge companywas Incorporated by the législature of South CaroUnawith au- 
thority to build a bridge aorosa Ashiey river, "and there shall be a draw in said 
bridge in the channel of the river in suoh place as the same is deepest and most 
easily navigable, not less than 80 feet yrvio, îor the passage of vessels through said 
bridge. " Held, that if the bridge be not built directly across the current, perpen- 
dioular to it, then it must leave a clear width of 30 feet open across the channel, es- 
timating wlth référence to its curve and the obliquity of the bridge. 

In Admiralty. Pétition for rehearing decree. 

J. P. K. Bryan, for libelant. 

MUchdl & Smith and John P. Fickin, for respondents, 

tSiMONïON, J. This was a libel in personam against the bridge corapany 
and the owner of the tug. The latter was engaged in towing the brig 
through a draw of the bridge, when the brig collided with the fenders of 
the bridge. The decree filed lOth December, 1889, (40 Fed. Rep. 765,) 
stated that it was impossible to décide, from the conflicting évidence ofun- 
impeached witnesses, whether the collision was not due to a sheer made by 
the brig, sudden, unexpected, and not accounted for; that, if it were due 
to this sheer, the tug was not responsible; that for the same reason no de- 
cree could be made as to the lawful character of thé bridge. The libel 
charged that the draw of the bridge was made obliquely across the cur- 
rent; that this was unlawful, and contributed to thè collision. The de- 
cree proceeded upon the idea that, if the coUisiou was due to the sheer, 
the brig alone was in fault. The accident, therefore, would not hâve 
been caused by the conduct of the tug, nor by any obliquity in the bridge. 
The jpdge not being able to say from the évidence that it was not due to 
the sheer, the libel was dismissed. The libelant files his pétition for a 
rehearing of so much of the case as relates to the bridge. It proceeds on 
this ground: If the bridge is not lawfuUy constructed, it had no right 
to be where it was in the channel of a navigable stream; that had it not 
been there the brig would bave escaped collision with it, even if it did 
sheer. Thus, being there, it contributed to the injury, and, if unlaw- 
fully there, must bear its share of the damages. Atlee v. Pocket Oo., 21 
Wall. 394; JcXly v. Draw-Bndge Go., 6 McLean, 246. I feel the force of this 
argument, and hâve heard counsel on the point suggested. Is this bridge 
lawfuUy constructed ? It is across a navigable stream of the United 
States, but, in the absence of législation by congress, states may author- 
ize bridges across navigable streams by statutes so well guarded as to pro- 
tect the substautial rights of navigation. GUman v. PhUaddphia, S Wall. 
713. Or, as it has been put, no state can permit an obstruction of the 
navigable waters of the United States. But, although every bridge havr 
ing piers ea; Tiecesdtate is more or less an obstruction, still it may be built 
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if a passage is reserved of sufficient ■width for the purposes of foreign and 
domestic commerce, 'This passage the draw aifords. See, also, JoUy v. 
Draw-Bridge Co., 6 McLean, 242. In Transportation Co, v. Chicago, 107 U. 
S. 687, 2 Sup. Ct. Rep, 185, this subject-is discussed. The distinction 
between navigable streams lying between or passing through several states 
and such streams lying wholly within a single state is clearly drawn. 
As to this latter class, aliiong which is thé Ashley river, the rule is laid 
down thàt the législature of a state can impose such régulations and lim- 
itations upon the érection of obstructions in navigable streams wholly 
within its limits as might best accommodate the interests of ail concerned, 
until congress shall interfère. "* * * Bridges over navigable streams 
which are entirely within the limits of a state are of this class. The lo- 
cal authority can better àppreciate their necessity, and can better direct 
the manner in which they shaU be used and regulated, than a govem- 
ment at a distance." Wë look; tlien, to the législature of the state, and 
especially to its provisions as to the draw, thèse being the means adopted 
by the state to prevent an unlawful obstruction to navigation. 

The Charleston Bridge Company wasincorporated by an act of assem- 
bly of South Carolina in Decèmber, 1808, with authority to build across 
Ashley river a bridge at least 25 feet wide, "and there shall be a draw 
on said bridge in the channel of the river in such place as the same is 
deepest and most easily navigable) not less than 85 feet wide, for the 
passage of vessels throùgh said bridge." 9 St. at Large S. C. 434. 
In 1810 the act was am^ded making the draw 30 feet. Id. 449. 
The Word "across," ùsed in an act' like this, has received construction. 
Used alone,itmeans"straight across,"— neitherobliquelynordiagonally. 
Hmmihul. & St. J. R. Co. v. Missowri River Packa Oo., 125 U. S. 260, 8 
Sup. Ct. Rep. 874. If this bridgé were built directiy across this river, 
the draw must be in the clear, between the pivotai pier and the other 
piers.at the least 30 feet. Id.. 125 U. S. 267, 8 Sup. Ct. Rep. 878. 
If, however, the bridge be notbtiilt directiy across the current, perpen- 
dicular to it, then it must leave a clear width of 30 feet open across the 
obannel, estiniating with référence to iis ourve and the obliquity of the 
bridge. Columbùs Insurance Go. v^iPeoria Bridge Aa^n, 6 McLean, 72; 
Mawnibai & St. J. R. Oo. v. Missouri River Racket Co., 125 D. S. 269, 8 Sup. 
dt. Rep. 879. The draw— each draw — of this bridge ia76 feet. In or- 
der'to ascertain whether there is a clear width of 30 feet open across the 
éhaniiel, éstimating with référence to its curve and the obliquity of the 
bridge; "we must know the angle, if any, made by the current with the 
pier of the bridge," especially at.three-quartera flood. But one witnesa 
spèaks to this point on the part of libelant. Most of them say that the 
curtent runs uttder the bridge at an angle, without giving its size. One of 
th«ni puts the angle at 40 degrees, but does net state the time or chàracter 
ofibe-tide. The ône witnéss who speaks to the point directiy is Gapt. 
SrbWnjOf the light-house steamer Wisteria. He formed hîs conclusion 
from an experiment madewith a chip on the morning on which he gave 
bis testimony. ^ >He yisited thé bridge for the purpose, got there at threef 
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■qttarters flood, and threw a chip overboàrd. Se coricluded that thecur- 
rent passed under the bridge at that stage of thë tide witb a velocity of 
2 to 8 knots an hour, and at an angle of 20 to 22; lî to 2 points of the 
compass. He is an excellent witness, and worthy of ail crédit. On the 
other band, Mr. James Allen, assistant engineer in the çoast survej', 
made a carefal experiment with ail appliances, at this bridge, at varions 
stages of the tide, including three-quarters flood. He found little or no 
current at thàt stage of the flood-tide, and its direction was, as fa.r. as he 
could observe, parallel to thé pivot pier. He also is a man of character 
and ability. It is manifèst that the current varies at times, depending 
chiefly on the winds, and perhaps the character of the tide,-r^pring- 
tides, neàp-tides, ordinary tides; The bridgé itself is in évidence, and 
bas been examined. I prefer,however, further évidence on thèse two 
points: Wha:t is the angle, if any, that is made by the current of Ash» 
ley river with this bridge at three-quarters flood-tide? Allowing for this 
angle, what is the clear width open across the channel, estimating with 
référence to thé ôbliquity ôf the bridge? Let the case be referred to Mr. 
Seabrook for this purpose. 



The Cassids. 
Chabnope V. The Cassids. . , 

(Circutt Court,^. i>. toutelano. January 2*, 1890.) 

1. AbMIBAIWT— ATPBAI/— E^OTIQT.- , ,,); . 

By appeal from the distriGt'OOurt, a libelant opens tta^.wi^ole case, ancl he cannot 
be allowed to claim.the bënéfitof the decree Mow, ànd also try hls fortunes in 
the circuit court. PollQ-wing Tfte Hesper, 18 Fed, Eeï>4 696. 

Ber. St. n. S. S 968, proyiding that where "a libelant, upon hid Owà apjpeal, rë- 
covers less than three nunared dollars, exclusive pf costs, ne shall not be allowed, 
butât the discrétion Qf the CQurt may be adjudged to pay, costs, " relates to ajl the 
costs affeçted by the appeaL 

In Admiralty. Appeal from district court. 
Miller & Hnnejj, for libelant. 
fibmor <fc iee, for claimaut. 

Paedee, J. The case shows that the libelant had a consignment of 
8,800 bundles of cotton ties by the steam-ship Cassius. At or about 
the time of arrivai, he sold the entire consigoment to four différent par- 
ties, to-wit: To Richardson & May, 500 bundles; to Bryan& Miles, 800 
bundles; tq Wilîiâ,m Dillon, 4,900 bundles; and to Messrs. H. & 0. New- 
man, 2,900 bundles. Thèse purchasers gave orders for thèse cotton ties 
in lots to difiereiit persons, some to be delivered for shipment by rail- 
road, others to various mercharits in the city, and some to théir reapebtiyo 
warehooàeà.- The practioe of recelving and deiiverinjg the dottori ties wais 
to send orders through draymen, to whom, on présentation of thesàrdèrs, 
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•were delîvered the ties câlled for, which was done by the officers of the 
ehip, under the inspection of the revenue officers; the drayman giving 
a reoeipt to the ship for each lot received. Mr. William Dillon, on count- 
ing his tickets received from the drayman, but not counting the ties, 
(which was practically impossible by reason of the deliveries as aforesaid 
to various parties,) found himself 100 short. In one dray-load which 
was counted he found 3 bundles over. Crediting the 3 bundles, he made 
a shortage of 97 bundles. It is for this shortage that the libel is brought. 
Under the conceded facts in the case, the issue is brought down to the 
question of one certain delivery to Drayman Cloutman of 100 bundles. 
The claimant prûduces what purpprts to be the reoeipt of Cloutman for 
225 bundles,-^one lot of 125; one lot of 100. The drayman swears that 
he received the lot of 125, but did not receive the lot of 100. The mate 
of the ship swears positively that he delivered both lots to the drayman. 
The United States, inspectors testify positively that the entire consign- 
ment of 8,800 bundles to libelant Charnock was delivered to the various 
draymen wbo came and presented orders, that they verified the count, 
and that the full 8,800 bundles were delivered. The weight of the évi- 
dence seeems to bein favor of the claimant, and it seems to be clear that 
the libelant bas failed to prove his case. The case shows, further, that 
on board the ship there were consignments of cotton ties amounting in 
ail to 11,000 bundles; that ail of thèse ties were delivered, and the count 
verified by the customs officers; and that after such delivery there were 
83 bundles surplus, which were put in the government warehouse, and 
on this extra lot the government olaimed duties. It seems that before 
the libel was ^jjÇQUght the agent of the ship tendered to libelant thèse 83 
bundles. The judgment of the district court was that the libelant should 
récover from claimant thèse 83 bundles, subject to government duties,. 
but not ivarehovisé charges, aiid that the costs of the district court should 
be divided betweeu the libelant and the claimant. The libelant appealed 
from that judgment, and thereby opened the whole case. "Where libel- 
ants appealed, the appeal opened the whole case. They cannot be allowed 
to claira the benefit of the decree below, and, standing secure on that, try 
their fortunes in this court." Saratoga v. 438 Baies of Cotton, 1 Woods,. 
76. See The Hesper, 18 Fed. Rep. 696. 

There seems to be no goôd reason why the claimants should be com- 
pelled to pay costs when the court finds, as is done in this case, that.th& 
ship made full delivery. It may be that section 968, Rev. St., provid- 
ing that where "a libelant, upon his own appeal, recovers less than three- 
hundred dollars, exclusive of coats, he shall not be allowed, but at the 
discrétion of the court may be adjudged to pay, costs," relates to ail the 
èôists aïfectèd by the appeal. For thèse reasons it is oïdered, adjudged, 
and decreed that the libelant, Henry Charnock, be recognized and de- 
clared as the owner of 83 bundles of cotton ties ex steam-ship Cassius, 
now in bonded warehouse; that said libelant take nothing further by said. 
libel; and that he do pay the costs of the circuit and district courts to- 
be taxed, and for which exécution may issue after five days from signing; 
this decree. 
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Uhlmann et al. v. Aenholt <fe Schaeppeb Brewinq Co. Samb 
V. Betz et al. Same v. Geemania Bkewing Co.' 

CCircuit Court, E. D. Pennsylvania. January 29, 1890.) 

1, EQtriTT— Plbading — Bill— Intbbkooatobibs— Matebialitt. 

The critèrion of immateriality of interrogatories in a billin eqtiityîs not whethor 
an affirmative answer wlll prove tbe bill, but wbether it will tend to prove the bill. 
S. Samb — Answebs — Waivbb op Oath — Evidence. 

A défendant, in a bill for discoyery and relief, whose oath bas been waired, is not 
thereby excused f rom answerlng, and the only effeot of dlspensing with the oath 
is to deprive him of the benefit of his own déclarations. AdmisBions contained in 
such answers are evidenoe at^ainst bim. 

In Equity- ISur exceptions to answers. 

Bills in equity by Simon Uhlmann and Frederick Uhlmann against 
the Germania Brewing Company, the Arnholt & Schaeffer Brewing Com- 
pany, John F, Betz, and John F. Betz, Jr., for discovery and relief. 
The complainants dispensed with the requirement of an oath to respond- 
ents' answers. Eespondents refused to answer, alleging the immaterial- 
ity of the interrogatories, and the fact that complainant dispensed with 
the oath to the answer. Complainants excepted. 

Wetmore & Jeaner, for complainants. 

Witler & Kenyan y for respondents. 

Butler, J. The respondents hâve ignored the interrogatories pro- 
pounded, and put their suppos^ed right to do so on the ground — Rut, 
that the interrogatories are immaterial; and, second, that the waiver of 
an oath dispenses with an answer. 

As respects the first proposition, we disagree with the respotidents. 
The critèrion of immateriality is not whether affirmative answers wiU 
prove the bill, but whether they will tend to prove it. That they will 
Bo tend we cannot doubt. This applies to each of the interrogatories. 
Nothing further need be said on this subject. 

The second position — that the waiver of an oath dispenses with an 
answer — is, we believe, equally untenable. Whether the oath is dis- 
pensed with by law, as in the case of corporations, or by the complain- 
ant, is immaterial. The two classes of answers belong to the same cate- 
gory in this respect, and no distinction need be rqade in considering the 
point raised. Tne real question is, can respondents in such cases be re- 
quired to make discovery? The proposition that they cannot, rests upon 
an allégation that the answers will not be évidence. This allégation is, 
clearly, unfounded, and the proposition falls with it. The answers will 
be évidence, if the complainants choose to use them for this purpose. 
Any admissions contained therein will be available to support the bill. 
The only efiect of dispensing with the oath is to deprive respondents of 
the benefît of their own déclarations. They are not relieved from mak- 
ing discovery. The citations appealed to (^U. S. v. McLaugklin, 24 Fed. 

•Eeported by C. Berkeley Taylor, Esq., of the Phlladelphia bar. 
v.4lF.no.6 — 24 
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Eep. 823; Bartldt v. Gale, 4 Paige, 504; McCormich v. Chamherlîn, 11 
Paigé, '^45; ànd 1 Bftrbi Ch. Pr. lîV) cantiot be regarded as an au- 
thority foi'.thè proposition. What is said in U. S. v. McLaugMin is a 
didum merely. No such question was involved. The respondents' oath 
was not waived. No intèrrogatorîes wnatever were propoùnded, or an- 
swers required, and tbe décision was puton this ground alone. The court 
' sàj^sifTliere is in tbe biU no demand fciran answer, gênerai or spécifie, 
upori wHicb tbat exception [to tbe insulÈcîency] can rest. The biU is 
pot ftaiped for tb« purpose of proonring évidence, but is evidently for 
;j;èliè| jç^yç^y- I;S)ialltoèreforeovertt;ilf:tbat exception." It bas been 
heïd that no exception will lie, except where an interrogatory, either 
spécial or gênerai, calls for an answer to the bill, and "in our présent 
practicé, under tbe provisions of èquity rules 41-48, wbich permit a. côm- 
plâiMnt, if be désiirësV to file interrogatdries, * * * I apprebend 
that â général interrô^tbry woùld bfe- îiîîsiufiicient. But, howev^er thiat 
may bei'fhàbill in thiskiasô is in no Sérisé a. bill ùf diseovery, eicepting 
80 far as ail bills in wbich ari àùsWer under oath bas not beèn waivàl 
may "*' * * be regarded as bills dfdiscovery. Itcontàinsno gen- 
^eral interrogatoiry, and îio spécifie înteitdgàtory pointing to tbe mattisr 
set fortb in the exception, ànd màhiïfestly was not intendëd as à bill oï 
discovery, but as purely a bill for relief. Though an answer upon oath 
is not waived, yet no demand in tbe iiatnre ôf^those whicb distingûisb 
a bill of discovery is made. * * * It is manifestly intendëd sirnply 
ai 6 bih'fôr Mief, the oomptoînaiïts not seeking évidence, but iniend- 
ing^to^y upon the testinâOny df witrieéses to prove their case." 
" Wà *6peàt, this case is' not au&ftrit^r for the respondents' position. 
The didum éited is founded, as the report ôbows, on a foot-note to 2 Dato» 
iél, Oh. Pr.' 87&. This note (by' thé iÂ.nierican editor) places ùnsrtcorn 
■answéra bycorporatîtfeSjànd other deifebdahts whose baths are expressly 
waivediîiiï the càtegofy of those by infants and the attorney général; 
and dt«B 2»Halst. Dig.iN. J. 173; 1 Bart». Cb. Pr. I?r6; and Barttettv. 
Gale, 4 Paige, 604, — as autbority for this. The citations, however, do 
not wàtriànt tbe noté. The statemént in Halstead rests on a supposed 
décision by Chàncellor Williamson, bf New Jersey, in Wallace v. WaMacé, 
an uHreported case. Thé supposition may be correct; but this is quité 
iincertain. If cbrtect, however, tbe eàse cannot be regarded as au- 
thority, in View bf what is subsequently said of it by the same court in 
Eeed)^fi Instmmce C!jj,'36 N. J. Eq. 893. It is there doubted whethér 
WaUaée'^. tTa&tce. wàs correctly understood, and tbe question decided 
the other way. Abundant reason is given for this décision. The text 
of 2 Daniel, tb which the note is ap^ended, that answers by infants and 
the attorney gênerai are nbt liàble tb exceptioil, is aceurate; but thiS does 
not tend to support an infeVence that the same is true ofunsworn an- 
swers by otbers. Ibfente are wards of ohahcery, in England, and tbe at- 
torney général représenté =the crown.' They are therefore exempt from 
■4i6iBovëry,^nd need not answer at' alL : 'The' statemént in 1' Barb. Ch. 
Pr. 176, is also founded on the supposed décision in Wallace v.Wallme, 
and a spécial rule bf the ïîéW Ydrk bhiincéïy. JBiirtieit v. Ôàîé cbntàins 
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nothing important to the subject. McCormich v. ChartéerUn, 11 Pâige; 
545, cited by respondents, turned on the spécifie rule of the New York 
court of chancery, which is, of course, inapplicable hère. In Colgate v. 
Compagnie Française, 23 Fed. Rep. 82, the question bëfore us wasdirectly 
involved, was verj' fuUy considered, and decided by Judge Wallacb 
against the respondents, a corporation. What is there said applies as 
fuUy where an oath is dispensed with by the complainant. The excep- 
tions are sustained, and an order will be entered accordingly. 



PiBLD a al. V. Deew Theological Seminaby. 
(CircMit Court, D. DeUma/re. February 10, 1890.) 

i. Charities— Cbabitabij! Bequests— Condition Subséquent. 

A condition, in abequest for educatlne two young men for themlnistry, thatthey 
sball, sf ter entérina it, pnrsue a certain''cOtirse, that was not optional with tbe min> 
ister, but subject to the control of the blshop, is a condition subséquent, and doea 
not ufect the validity of the gif t. 

a. SaME— BEQUEBT to COBPOBATION TO BB THEBEAFTEB CBEATED. 

A charitable bequest to a corporation not in existence at testator's death, but to 
be thereafter created by act of législature in accordance with bis will, is Talld. 
8. Same— Rbi/Ioious Education. 

A bequçst proyiding for the création of a fund for the éducation of "two young 
men, for ail coming time, " for the Christian ministry, is a valid charitable use. 
4. Saub— Inob^initeness. 

A bequest, in trust, of a "sum of money sufflcient to car^y ont [teBtator's] inten- 
tion" "to provide for the éducation of two young men, * » * ^ where tne trus- 
tées bave accepted the trust, and young men hâve been appointed, and the expense 
of keeping them approximately known, is not void for indeflniteness. 
iSyllaintB by the Court.) 

Bill in equity by William M. Field and Hannah Biddle, surviving 
executors of the last will of James Riddle, deceased, against the Drew 
Theological Seminary of the Methodist Episcopal Church. 

Saies & ffarrington, for complainants. 

Hoffecker & Hoffecker and Talmage W. Fosler, for respondents. 

Wales, J. This suit is an amicable one, on bill, answer, and ad- 
mitted facts. The complainants, after stating that they bave been advised 
that some doubt exists as to the validity of a certain bequest contained 
in the will of their testator, and making the same a part of their bill, 
apply to the court for directions touching their duty in the promises, 
that they may be directed in what manner to proceed in order faith- 
fuUy to exécute the provisions of the will, and that the true construction 
thereof may be declared. 

James Riddle, the testator, died Augùst 21 , 1873; and his will was 
duly probate^, on the 20lh day of October, in the same year. The be- 
qVfest in question is in thèse words : 

" Item TtBenty-First. I direct that my executors shall provide, outof the 
money received for the renta of my real estate, and outpf the proQta of tbe 
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business ôf tlie firm of James Biddie, Son & Company, a sum of money suflS- 
cient to edufeate in the Drew Theological Collège, in Madison; New Jersey, 
two young men for the ministry of the Methodist Episcopal Church, one of 
whom is to go on the foreign mission work, the other to become a member 
of the Wilmington Conférence. It is my will that thls is to be continued per- 
petually, and that my son, Leander Franklin Riddle, and my son-in-law, Will- 
iam M. Field, shall so arrange the matter that a permanent fund sliall be 
created for carrying out this, my intention of constantly providing for the 
■ éducation of two young men for the work of the ministry in ail coming time, 
and that they (my son and son-in-law) dnring their life-time shall hâve the 
power to make theappointments, and that after their decease that power shall be 
given to the Wilmington Annual Conférence to make sélections; and, as soon 
as my said son and son-in-law shall create such a sum of money as they deem 
sufflcient for the purpose above mentioned, the above devise shall not be a 
charge on my real estato." 

In a subséquent part of the will the testator gives instructions to his 
executors, in relation to this bequest, as follows : 

"Item Twenty-Ninth, Having in this my will ordered and directed that my 
executors bereinafter named shall create a fund sufflcient to produce an annual 
jncome adéquate to provide for the constant éducation of two young men for 
the ministry in the Methodist Episcopal Church at the Drew Theological Sem- 
inary, * * * therefoie, to fully insure the carrying ont ofmy intention 
and désire in référence to the several institutions or societies named in this 
item of my will, after the decéase of my executors hereinafter named, or their 
disability, from any cause, during their life-time, to perform the duties im- 
posed upon them in référence to said institutions or societies, I do order 
and direct my beloved son, Leander Franklin RiddJé, to procure from the 
législature of the state of Delaware an act of incorporaition, incorporating a 
aboard of trustées, théy and their successors in trust, as shall be provided 
for in the act of incorporation to be procured as aforesaid, after the decease 
of my executors, or their disability, from any cause, to manage the fund cre- 
ated for the purpose hereinbefore mentioned, shall take charge of the fund so 
created, and keep the same securely invested in the same manner as my exec- 
utors are herèih 'directed to do, so long as they continue to hold such funds, 
which is perpetually, * * * " 

Letters testamentary were granted to Hannah Riddle, William M. 
Field, and Leander F. Riddle, the exeCutors named in the will. The 
executors hâve paid ail the debts of the testator, and there remain suffi- 
cient and ample funds in their hands to pay and discharge the legacy 
bequeathed in the tWerity-first item. The Drew Theological Seminary, 
founded in 1866, aild incorporated under the laws of the state of New 
Jersey in 1868; has since then been maintained, and is now in opération, 
at Madison, as an institution for the éducation of young men for the min- 
istry of the Methodist Episcopal Church, and for service as missionaries 
to foreign coûntries. In 1875, an act was passed by the législature of 
Delaware entitled "An act to incorporate trustées to carry out certain 
provisions pf the last will and testament of James Riddle, deceased." 
By this act^ Leander F. Riddle, William. M. Field, and Hannah Riddle, 
and their successors to be selected as therein provided, are authoriyed 
to receive "ail sums of money devised by James Riddell, deceased, for 
religious purposes, objecta of charity, and educational purposes, in ail 
cases wherelsàch legacies are made to be perpétuai, and pay over to the 
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person or persons duly authorized to receive the same, în sueh sum, and 
at such times, as the same is directed to be paid, under and by virtue 
of the last will and testament of James Riddle," etc. Between the yearg 
1874 and 1880, the executors, in pursuance of the provisions of the will, 
paid to the trustées of the seminary $2,760, to provide for the éducation 
of certain young men who had been duly appointed by the said William 
M. Field and Leander F. Riddle; and the said moneyswere duly ap- 
plied for the éducation of the persons so appointed, who, upon the com- 
pletion of their éducation at the seminary, becaiiie respectively members 
of the Wilmington conférence or missionaries to foreign countries. Lean- 
der F. Riddle died May 17, 1880; and since that time the surviving 
executors hâve declined to make any appointments to the seminary. 

The first question is, does the bequest contained in the twenty-first 
item eome within the gênerai description of a charitable use? Without 
entering upon a review of the history of charitable trusts, it will be suf- 
fioient, in answer to this question, to refer to the well-settled principles 
and rules on this doctrine, and which are no longer open to doubt or 
oavil. A public or charitable trust is for the benefit of an uncertain 
class of persons, who are described in gênerai language, and partakeof 
a quasi public character, as, for example, "the poor" of a certain dis- 
trict, in a trust of a benevolent nature, or "the children" of a certain 
town, in a trust for educational purposes. It is also a distinctive fea- 
ture of a charitable trust that it may be unlimited in its duration, and 
is not subject to, nor controlled by, the statutes which prohibit perpe- 
tuities. The statute of 43 Eliz. c. 4, enumerates the charitable uses 
which were to be held valid from the date of its enactment, but that 
enumeration was not an exhaustive one, nor was it intended, probably, 
to be exclusive, for it omits many objects which hâve since been decided 
to be public eharities, including bequests for the promotion of religion, 
which havè long been admitted to be charitable uses in the highest sensé; 
and it is now the universallj' established doctrine that ail particular ob- 
jects embraced within the gênerai spirit, intent, and scope of the statute 
are to be considered as charitable unless they violate some rule of public 
policy, or the provisions of some positive law. Bequests for educational 
purposes hâve also been held valid, as being clearly within the spirit of 
the statute. Such bequests embrace ail trusts for the founding and sup- 
porting of schools, and other similar institutions, which are not strictly 
private; for the establishment of professorships and maintenance of 
teachers; for the éducation of designated classes of persons; and for the 
promotion of science and scientific studies. Thèse définitions of a 
"charitable trust" hâve been so frequently made and widely accepted as 
to remove them from the field of discussion. They are supported by a 
long line of décisions, to a few only of which it may be profitable to re- 
fer. Vidal V. Girard's Ex^rs, 2 How. 127; Ould v. Hospital, 95 U. S. 
SO?; Jones v. Haherskam, 107 U. S. 174; 2 Sup. Ct. Rep. 336; Saltan^ 
staU V. Sanders, 11 Allen, 446; Jackson v. Phillips, 14 Allen, 539; State 
V. Griffiih, 2 Del. Ch. 392-, Doughtm v. Vandever^ 5 Del. Ch. 58. See, 
also, 2 Pom. Bq. Jur. §§ 1018-1023. An instructive authority is that 
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6t The BdoifedWjlkea' Charity, 7 Eng. Law & Eq. 73, (1851.) In that 
case, the téstatorhad bequeathed to trustées the residue of his éstate, 
for the maintenance, éducation, qualifying for and keeping at Oxford of 
a lad, in order tb make him a minister of the Church of , England, which 
said lad thetrustees shouldchoose frqm certain parishes named in the 
will, andof parents who were unable to maintain and educate him; and 
(irhen and as soon as such person should hâve taken the degree of bach- 
îlor of arts, then, or before, if the income would admit thereof, the 
kustees should elect such another lad, and so on, in Hke manner, for- 
ever. The will had been made in 1772, and the validity of the bequest 
had never been questioned. The income of the charity amounted to 
' about $li250. Thecase came before the court on a pétition protesting 
against the manner in which the trustées had exercisedtheir discrétion 
in making a certain élection, in 1848, and praying that the eame might 
be set aside, and a new élection had. The opinion does not allude to 
the character of the bequest, it being apparently oonceded^ frora the ab- 
sence of any objection, that it was a valid public charity; and the case 
is referred to merely for the illustration it affords of the définition of a 
charitable trust, and for thé striking resemblance it bears in this respect 
to the will of James Riddle. The bequest under considération is not to 
thé Drew Théologicàl Semihary, nor was it intended directly for the 
benefit of that institution. The seminary is to be made use of as one 
of the instrumentalities for carrying out the far-reaching aim of the tes- 
tator, namely, the promotion of religion by spreading abroad a knowl- 
edge of the truths of Christianity. This bequest may be looked at as 
having been designed either for the promotion of religion, or for an edu- 
cational purpose. The training of young men for the Christian ministry 
includes that éducation and advancement in learning which form the pre- 
liminary préparation and discipline for the sacred office of preaching the 
Gospel. î?he ultimate purpose of the testator was to increase thenumber 
of those who should thereafter dévote their lives to pious Works, both at 
home and abroad . The influence for good to mankiud of an educated and 
faithful Christian minister cannot be estimated. It is beyond human 
calculation. ; And a bequest which is designed to send forth period- 
ically, two well-equipped young men, oneof whom shali enter the field 
of religions instruction at home, and the other shall carry the light of 
the Gospel to them thatsit in darkness, is a public charity, coneeived 
in a spirit of the broadest philanthropy, and deserving of unqualified 
coromendation. 

The object of the bequest is spécifie and definite, — that is, for the 
promotion of religion; the. directions of the testator for giving it 
efiect are clearly stated; and there is nothing left for doubt, unless 
it may be in référence to the "sum of mohey sufficient to carry ont 
the intention, " "of constandy providing for the éducation of two young 
men for the work of the ministry in ail côming time." But does the 
omission of tbe testator to specify the amount which shall be set apart 
as a fund for this purpose render the bequest void for uncertainty, 
and thus defeat the expressed intention of the will? No reason has 
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-been suggestêd, nor is any anthority cited, to stistain the affirm- 
ative of this proposition. Gircumstances might be imagined which 

\>rould causé a bequest to fall- on account of its impracticability, where, 
for instance, no beneficiaries could be found answerjng to the des(ïription 
in the will, or where the residue of the testator's estate was totally in- 
adéquate to Buppîy tlie requisite funds. But nothing of the kind exists 
hère. «The trustées, having once accepted the trust, cannot be released, 
except with the permission of a court of equity. Young men hâve been 
appointed, and the expense of keeping them in the seminary for the 
allotted time is approxiœately fehown; and it is â matter of easy calcula- 
tion to arrive at the ampunt of a fund which would yield a yearly in- 
come sufEcient to insure the contihuance bf the charity. If there should 
be any surplus incorae, in any one year, after defraying the ex,peases of 
keeping two students at the seminary, the disposition of such surplus 
can be providçd for in àdyance, or by application to a court ofpqjuity, 
whenever the contingency occurs. The guiding rule in the construction 
of wills is that the intention of the testator, wheh clearly knowtï, and it 

, is consistent with law an<i public policy, should be ùpheld; and a chari- 
table bequest, sbove ail others, is to be so construed that it shall, if pos- 
sible, be executed in the manner described by the donor. 

An objection was intimated, ratber than insistéd on, that the bequest 
may be invalid on the ground that, after a beneficiary shall become a 
mëmber 6f the Wilmington Conférence, he may, in accordance with the 
Discipline, be transferred by a bishop to another conférence. The ob- 
jection is untenable. When a beneficiary bas been prepared to become 
a memb^r of the Wilmington Conférence, or to go abroad as a mission- 

. ary^and; offers himself in good faith for either purpose, the will of the 
testator has been fully executed. The plan of the testator does not eon- 
cem itself with the future of the beneficiary, further than it relies upon 
his good faith to continue to be and do what he was educated for, so far 
as it lies in his power. The condition that the beneficiaries shall be- 

, (jome, re^peotively, members of^the Wilmington Conférence and foreign 
missionaries, is a condition subséquent, and cannot affect the original 
validity of the gift. Jones y. Habersham, supra. 

A membership in any body implies, not only the enjoymen^ of its 
privilèges, but subjection to the rules goverriing it, The testator was 
conversant with the Discipline of the Methodigt Church, and never con- 
templated that any beneficiary who should become a member of the 
Wilmington Conférence might not, under the discipline, be transferred 
in due season, or for sufficient cause, to another conférence. 

The trust is not invalidated by the fact that the corporation created by 
the législature of Delaware, according to the directions of the will, was 
not in existence at the time of the testator'^ defith. Jones v. Habersham, 
supra. ; 

The opinion, of the court is that the bequest contained in the twenty- 
first item of the will of James Riddle constitutes a valid charitable use, 
and a decree will. be made aceordingly. The amount of money naces- 
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sary to be appropriated to eatablish a fund for carrying thé bequest înto ef- 
fect will be determined by a référence to a tnaster, on failure of an agree- 
ment by counsel; and the court will give stich further directions as niay 
be required for the proper exécution of the trust. 



PiCKHRING V. LbIBBBMAN.* 

{J^xAirUA Cm.rU'ï>- Delaware. January 8, 1890.) 

1, TàmCIPÂh AND SCKETT— CONTSIBUTIOS— liAOHBS. 

The équitable rigbt of contrlbu^on between snreties having long been recog- 
nized as the f oundation of an impjiéd. con tract, and the légal action on such contract 
beihg barred af ter three years, contribution sought by an administrator of a paying 
surety from a co-surety will be reilused in a court of eguity after an unaccounted 
for delay of nearly 18 years, 

2. Samb— Subrogation. 

A delay of nearly 18 years to demtind subrogation to the judginent against two 
Bureties by a surety wno bas disoharged the same is lâches, and a court of equity 
will not act. 

8. Same— INSASITT or Co-sotiett. 

The insanlty of a surety whose portion of a prlnoipal's debt bas been paid by a 
co-surety does not es^cuse de)ay onthe par^of the latter to demand contribution, 
wbere a trustée of the lunatio's estate had been appointed, and there was suffiolent 
real estate toi)ày his debts. 

In Equity. 

On May 1, 1868, Frederick Mjyers, as principal, with Henry Moore, 
Christian Metzyer, and Hehry Leiberman, as sureties, executed a dis- 
tiller's bond to the United States in the pénal sum of $3,000. On Sep- 
tember 1, 1869, an action of debt Was brought on the bond in this court. 
Moore and Lei berman were the only parties served with summons, the 
other persons iiamed not being found in the jurisdiction. On October 
1, 1871, judgiuent was entered against Moore and Leiberman, and, to 
the exécution issued thereon, the marshal returned, on January 9, 1872. 
levied ou goods and chattels of Moore as per inventory, etc.; nidla bona 
as to Leibermjin; and afterwards, debt, interest, and costs fully paid by 
Moore. January 12, 1872, a jury, which had been summoned by the 
sherifif of Kent county, under a writ of de lunatko inquirendo, found that 
Leiberman was then, and had been for the two years preceding, insane; 
and February 17, 1872, Caleb S; Pennewill wàs appointed his trustée. 
Henry Moore died October 31, 1885, ând letters of administration c. t. a. 
were issued to Thomas Pickerîbg November 6, 1885. A rule to show 
cause why the âbove judgmeht shoilld nût be marked to the use of Moore's 
administrator was served on Leiberman's trustée, October 2, 1889, and 
the court was informed that the district attomey is authorized to maka 
the assignment on the record, if it shduld be so ordered by the court. 

■Reported by Marks Wilkes CoUett, Esq., of the FbUadelphia bar. 
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James PenneuM, for rule. 
Benj. Nidds, for défendant. 

Wales, J., (^afier dating (hefads as o.hove.) Several objections are made 
to the granting of this order, but it will be suflicient to consider thatone 
of them only which is, in the opinion of the court, conclusive, namely, 
the bar of the statute of limitations. One of two or more sureties, who 
pays the debt of their principal, is entitled to contribution from each co- 
surety, and has the right to be subrogated to the original créditer. When 
the debt is secured by a judgment, the subrogation is ordinarily made 
by an assignment on the record to the use of the paying surety, and this 
is one of the modes provided. in such cases by the statute of Delaware. 
The right of contribution is an équitable one, and has long been recog- 
nized in law as the foundation of an implied contract between the sure- 
ties,, and can therefore be sued on, in an action of asmmpsit, as for money 
paid for the use of another. Either at law, or in equity, however, the 
plaintiff must pursue his remedy with diligence, and without unreason- 
able delay. The légal remedy, being governed by the same rules which 
apply to actions for the recovery of simple contract debts, must be com- 
menced within the period prescribed by the statute, which begins to run 
against a claim for contribution from the time of the payment by the 
surety. Dodd v. W^on, 4 Del. Ch. 407; A^eihcm, v. Fry, 16 Ohio St. 553; 
Pitm. Sur. 153; Baylies, Sur. 455. Statutory limitations are statutes 
of repose. They are positive and arbitrary in their opération, and do 
not dépend on presumption of purchase or of payment, but are enacted 
for the purpose of quieting titles, and preventing the prosecution of claims 
made long after the transactions which created them. In some cases they 
may appear to be inconsistent with a perfect standard of justice, but they 
operate equally, and with such exceptions only as are expressly provided 
for. "The gênerai rule is," says Mr. Justice Bradley, in Amy v. Water- 
town, 180 U. S. 324, 9 Sup. Ct. Rep, 537, "that the language of the àct 
must prevail, and no reasons based on apparent inconvenience or hard- 
ship can justify a departure from it." Nearly 18 years had elapsed after 
the rendition of the judgment, and before the présent rule was obtained. 
The long neglect of Mr. Moore to compel a contribution from the.estate 
of Leiberman has not been accounted for, and his administrator has been 
likewise dilatory, only in a lesser degree. The time for bringing an 
action on a simple contract, in Delaware, is limited to three years; and 
viewing the présent application in the light of such an action, and as 
controlled by the same rules, it foUows that it must be refused. 

It is doubtful whether a court of equity would Consider the plaintiff 
as entitled to be subrogated at this late day. That court looks to the 
particular facts of the case, and, independently of statutory limitations, 
does not entertain stale demands. Lord Camden in Smith v, Clay, 3 
Brown, Çh. 640, note, said: 

"A court of equity, which is never active in relief against conscience or 
public convenience, bas àlways refused its aid to stale demands, wheré the 
party slept upon his rights and acquiesced for a great length of time. Nothing 
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can call forth this court into activity but conscience, good faith. and reasona- 
ble diligence. Where thèse are wanting, the court is passive, and does noth- 
ing; lacties and neglect are always discountenanced; and tlierefore, fiom the 
beginning of this jurisdiction, there was always a limitation to suits in this 
coart."s".:, 

Thèse^WordS of Lord Camden hâve been approved and adopted by the 
suprême court of the United States in PioMv. Vattier,d Pet. 416, and in 
McKnigJà V. Taykr, 1 How. 161. See, also, SvMivan v. Railroad Co,, 94 
XJ. S. 811, and Goddm v. Kimmdl, 99 U. S. 201. 

Leiberinah's insanity affords no excuse for the long delay in applying 
for this raie; The trustée stood in his place, ready to answer ail claims; 
his reài estate was sufficient tô pay ail his debts; and thèse facts were 
known tb'all the parties. Thé amount which Would hâve originally paid 
Leibermaù's share of the judgnient bas'éinèe doubled by the accumula- 
tion of interest, and the allowancè of the order uow would operate as 
rewaïd for dilatoriness, and might establish a troublesome précèdent for 
the encouragement of lâches. Let the rule be discharged. 



iNVBSTMEïh; Co. OF pHitADELPHlA p. Ohio & N. W. Ry. Co. et id,, 
fCiNcscNNATi, N. JR. & à. R. R. Co., Intervenor.) 

(CMirWtit Court, s. D. OMo,Tr. D. December 24, 1889.) 

1. RiXLROÀB Cohfanibs.*-Tbaks(obtatioit Abbanoemisiit— Power of Beobitbb to 
Tbrminatk. I 

Where the recelvei* ot a railroad coiapany makes an arrangement for the trans- 
portatton of the freight and passengers of anotber railroad company over the Une 
of his road, and there is no provision maklng the arrangement obligatory on either 
party for aay stated period of timé, the recelver may terminate such arrangement 
at mil, withoutpreviouB notice to thé othér company. 

9. SiMJt— COUTBTAHOB-^APPtraTBNAH'ÇBB. 

A conveyance of a railroad f rom ohe«iven point to another, "indudlng the two 
traoks iBomposing what la terméd;the-''Yr"' does not oonvey the right touse a third 
track, nsed, in connection wlth t1^6Y,'iot turning locomotives on another road, 
slnce such third track is not an appurtehance of the Une conveyed. 

In Équity. On intervening pétition. 

r. jif. Jïmfcfe, for petitioner. 

Ramsey, Maxwell <Ss Ramsey and Howard HolMsler, for receiver. 

Sage, J. I canuot see that :there js in this case any ground for a re- 
straining order. ; According to the petitioner's own showing, there was 
nothing more than an arrangement for freight and passenger traffîc, with- 
out any stipulation for its contiouance. It was «learly terminable, so 
iar as itS; terms indicate, at wiU. . This is conceded, but it is insisted 
thât, from the very nature of the arrangement, petitioner was entitled 
to reasonable notice. It may be that it could not be termina ted so 
as to ajtfect freight actually in twinsit, or so as to leave petitioner's 
cars updn the line of the défendant coinpany 's road after the third rûl 
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was taken up. But ît appears that the receiver has offered to retûm 
ail thé eats so left without extra charge, and to receive from the peti- 
tioner any cars on its line which belong to other lines. If there be 
any mistake about this, or if the court be in error as to the fact, the re- 
ceiver will certainly be directed to do both thèse things. The receiver 
furthet States in his aflSdavit his willingness to take from the petitioner 
ail the cars that were loaded on November 18, 1889, provided the ship- 
per will pay the required rate, and make arrangements for prompt un- 
Ibading upon their arrivai at the point of destination. Thèse proposi- 
tions seem to the court to cover ail the reasonable requirements that 
can be made by the petitioner. There was no stipulation that the ar- 
rangement or any feature of it shonld remain in force for any definite 
période The petitioner was at liberty at any time to make other ar- 
rangements. It was under no obligation to ship freight or passengers over 
the défendant company's line, and the défendant Company could not, 
therefore, be required to continue the arrangement on its part longer 
than it deemed advisable. If the receiver undertake to charge and col- 
lect more than lawful rates of freight, which he dénies having heretofore 
donej the court will require him to conform his charges to the provisions 
of thé statute, but it cannot require him to continue the rates which 
were recognized during the pendéncy of the arrangement above referred to. 
As to the Y, the language ôf the deed to the petitioner's grantor, and 
by hini to the petitioner, excludes the construction claimed for the peti- 
tioner. The conveyance is of "a railroad, beginning at a point on the 
original line of the right of way, by the main lineof said Cincinnati and 
Eastem Railway near Newtown, in Hamilton county, Ohio, at a point 
known as 'New Richmond Junction,' inoluding the two tracks compos- 
ing what is termed the 'Y;' thence," etc. Now, the petitioner insists 
upon the right to use the three tracks which he claims compose the Y. 
The answer to this claim is—Mrst, that ît is not supported by the lan- 
guage of the deed, but is in direct conflict with it; second, that the third 
track — that is to say, the portion of défendant company's line which is 
uséd in connection with the Y for tùming locomotives on the petition- 
er's road — is ndt an appurtenance of the road conveyed to the petition- 
er's grantor, nor has it ever been any part of the railroad so conveyed. 
The petitioner is not, therefore, entitled to any order which will secure to 
him the use of the portion of the défendant company's track above re- 
ferred to, between the two tracks composing the petitioner's Y. The 
motion for a restraining order is overruled. 



On Monday, January 20, 1890, the petitioner by his counsel asked 
leave to reargue his application for a restraining order, for the reason 
that the ruling above was made upon a mère statement of points under 
a limit of time on motion day, and that included points not presented 
by counsel. The court granted the leave, and, having heard counsel, 
announced, on the 22d of January , 1890, the foUowing additional ruling: 
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Sage, J. I hâve, in accordance with the request of counsel, re- 
considered, upon full argument, the ruling hereinbefore made. I 
see no reason for changing that ruling, so far as it relates to the ar- 
rangement for freight and passenger traffic. There is not shown any 
stipulation for its continuance. Counsel for the petitioner insists, how- 
ever, that the circumstances indicate clearly that it was to be a perma- 
nent arrangement. By the circumstances, I mean the laying of a third 
rail by the receiver, and the alleged fact that the petitioner, relying on 
the receiver's promise to continue the arrangement, expended money in 
the purchase of an engine, a coach, steel rails, and in the construction of 
switches, aJl for the purposeof operating its road under the arrangement. 
But none of thèse circumstances, nor ail of them combined, change the 
faet that there was no stipulation for a cpntinuance of the arrangement; 
and if the petitioner, therefore, chose to make the expenditures referred 
to, without insisting upon a définit© stipulation, it certftinly did not 
thereby -acquire any additional right against the receiver, even in eq- 
uity. Moreover, the receiver, who is merely an ofBcer of this court, 
hadno.authority to make a permanent arrangement such gs is claimed. 
Obvioudy the arrangement must be regarded as terminable at will, or 
upon reasonable notice, or as perpétuai. There is no middle ground 
between thèse propositions, and certainly this court will not recognize a 
perpétuai arrangement of that sort, attempted to be made by its receiv- 
er. I am etill of the opinion, expressed in the former ruling, that the 
conditions there stated are ail that the> petitioner can properly claim as 
to the termination of the agreement. 

Now, as to the Y. The description qf the petitioner's road in the 
deed made in pursuance of the order of the court under whose decree it 
was sold, is as folio ws: 

"A railroad beginning at a point on the original Une of the right of way by 
the main lino of said Cincinnati and Eastern Railway near Newtown, in 
Samilton county, Ohio, at a point known as ' New Riclimond Junction, ' in- 
cluding two tracks, composing what is termed the * Y; ' thence through," etc. 

Now, it is tobe observed that what was sold was the superstructure, 
and the right: of way or easement upon which it was laid. The line be- 
gins, not at the trackof the Cincinnati & Eastern Railway, but upon the 
line of its right of way. The grant, however, includes the two tracks 
composing what is termed the "Y," and this language seems to me, by 
its proper construction, if there were nothing else, toexcludethe third 
track; that is to say, the portion of the main track of the Cincinnati & 
Eastern, now the Ohio & Northwestern, which connects the two tracks 
composing the Y, and without which they cannot be operated. The 
purchaser took exactly what is described in the deed. But it is in- 
pisted that this third track is an appurtenance of the two tracks, and 
therefore passes as an incident of the grant. The answer is that the 
deed makes no référence to appurtenançes, :^nd if it did, or if we regard 
that as unnecessary, it was held in Harria v. ElîioU, 10 Pet. 54, that the 
term "appurtenance" "isused to signify something appertaining to an- 
other thing as principal, and which passes as an incident to the princi- 
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pal thing." This is in accordance with the ruling a? old as the time of 
Lord Coke, who says that "a thing corporeal cannot properly be appar- 
tenant to a thing corporeal, nor a thing incorporeal to a thing incorpo- 
real," (1 Co. Litt. 1216;) and so the suprême court of the United States, 
in Harris v, EUiott, held that, according to this rule, land cannot be ap- 
purtenant to land, and that a mère easement may, without express 
words, pass as an incident to the principal object of the grant. The 
case of Bank v. Cunningham, 22 N. E. Rep. 924, decided November 19, 
1889, by the suprême court of Ohio, reported in volume 22, No. 25, 
of the Weekly Law Bulletin and Ohio Law Journal, and to appear in 
46 Ohio St., is not in point. There it was held that the sale of a part 
of the premises oecupied by a building, the hall of which connected 
■with the landing of a stairway leading from the street, and situate upon 
the other part of said premises, and furnishing thç only meaus of access 
to the second floor of the building sold, passed to the purchaser a right 
to the use of the stairway as an easement appurtenant to the premises 
conveyed. In that case the stairway was an appurtenance, and, it was 
properly held , passed as an incident to the principal thing. But in this 
case the third rail is property of the same rank or kind as that conveyed 
in terms, and cannot be said to be an incident to the principal object of 
the grant; for, as the suprême court said in Harris v, EUiott, "it would 
be absurd to allow the fee of one pièce of land, not mentioned in the 
deed, to pass as appurtenant toanother distinct parcel, which is express- 
ly granted by précise and definite boundaries." In addition to this, as 
was stated in the former ruling, the conveyauce by its terms is expressly 
limited to the two arrns of the Y, and, although they cannot be operat- 
ed without a Connecting track, there is nothing to prevent the petitioner 
from constructing such a track just outside the line of the right of way 
of the Ohio & Northwestern Company, or taking up the two arms, and 
removing them to another location. The former ruling is therefore af- 
firmed. 



In re Aemstrong. 



(Circuit Court, S. D. OMo, W. D. Januaty 18, 1890.) 

L Banks and Banking — Dbapts — Aoceptancb. 

A telegram promising to pay a certain draft constitntes an acceptance of thd 
draft. 

8. Same — National Banks — Insolvenot — Peepbebnces. 

Rev. St. 0. S. § 5243, which invalidâtes ail transfers of the notes, bonds, or bills 
of ezchange of a national bank, after the commission of an act of insolvency, with 
a view to the préférence of one créditer over another, does not prohibit a bank 
which bas in good faith accepted the draft of a national bank the day before the 
latter's insolvency, and afterwards paid the same, from applying the proceeds of 
collections made by it, on paper in its hands belonging to the insolvent bank, to 
the payment of the draft, since its lien on such collections runs from the date of the 
acceptance. 

Pétition of David Armstrong, as receiver of the Fidelity National Bank, 
for leave to settle controversies with the Seventh Natipnal Bank of Phil- 
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Bdelpliîâ- Rev. st. U. S^ § 6242, prôvidès that "ail trànsfeâs of thè notes, 
Ijôndé, biila of exchange, or other évidences of debt owing Id any national 
bankifig association, or of deposits to its crédit, * '* * made after 
thè«(>îflmÎ8sion of an aétof insolrency, or in contemplation thereof, made 
witb à-vièw to prevent the application, of its assets in the manner pre- 
steribed by this chapter, or with a view to the préférence of one créditer 
to ftnothef , except in payment of its cîrculating notes j shall be utterly 
null ftrid void." 
John W, Herron, for petitioner, i 

Sage, J. The pétition sets forth that on the 18th dây of June, 1887, 
the Fidelity National Bank issued to Eugène Zimmermann a sight-draft 
for $15,000 on the Seventh National Bank of Philadelphia. On the 20th 
day^f June, Zimmermann offered this draft to the Merchants' National 
Bank of Cincinnati for deposit as cash. Before receiviiig it the Mer- 
chants' National Bank telegtaphed to the Seventh National Bank as fol- 
lows: 

"Cincinnati, June 20, 1887. 

"To the S&venth National Bank of FhilàaelpMa, Pa. : Will you pay draft 
of Fidelity National Bank on you for $16,000 ? Answer quick. 

"W. W. Brown, Cashier Marchants' National Bank." 

The Seventh National Bank answered as foUows : 

"Philadelphia, June 20, 1887. 
"M$ro7iants^ National Bank, Cincinnati, Ohio: Will pay Fidelity Na- 
tional Bank draft for $15,000, at sight. L. D. Bbown, Président." 

Upon receipt of this dispatch, the Merchants' National Bank took said 
draft as cash, permitting Zimmermann to check againbt it, and forwarded 
it to Philadelphia for payment. The Seventh National Bank paid the 
draft, Juné 22, 1887, after it had notice of the failure of the Fidelity 
National Bank, which occurred on the 21st of June, 1887. It is claimed 
by the receiver that he is entitled to the balance to the crédit of the Fi- 
delity National Bank on the books of the Seventh National Bank at the 
date of the failure of the Fidelity National Bank, in préférence to the 
claim of the Seventh National Bank upon said $15,000 draft. After 
charging said draft to the Fidelity National Bank on the books of the 
Seventh National Bank, the former was indebted to the latter in the sum 
of $7,884.25. Since that time the Seventh National Bank bas collected, 
on paper in its hands at the time of the failure of the Fidelity National 
Bank, $7,257.28, and claims to hold the same on account of the balance 
due as aboVe. The receiver submits to the court the question of the 
validity of his clàim to the proceeds of said collections, as against the 
claim of the Seventh National Bank of the right to apply said proceeds 
to the liquidation of its claim for the payment of said draft. 

The telegram irom the Seventh National Bank to the Merchants' Na- 
tional Bank, in answer to the telegram from the Merchants' National 
Bank, was à valid acceptance of the draft. No particular form is essen- 
tial to an acce^isirLce. It may be eXpressed in words, or implied from 



the conduct of the drawee, and it may be verbal or written. It may be 
before the bill is drawn, or afterwards, and it may be by telegram. Dan- 
iel, Neg. Inst. § 496; Bankv. Richards, 109 Mass. 414; Coffmanv. Camp- 
bdl, 87 111. 98. It is true that acceptance does not entitle the acceptor 
to charge the amount of the draft against the drawer from the date of the 
acceptance, unless he pays the whole amount at the time, or discharges 
the drawer from ail responsibility. Daniel, Neg. Inst. § 532. But it bas 
the efifect to constitute the acceptor the principal debtor, and it gives 
him a lien upon the funds and securities in his hands for the payment 
of the dràft, and this lien ruiis froni the ââ,té of the acceptance. In Bank 
V. Schvier, 120 U. S. 511, 7 Sup. Ct. Rep. 644, the doctrine that a check, 
unless accepted by the bank, will not sustain an action at law by the 
drawee against the bank, inasmuch as there is no privity of contract be- 
tween them, is recognized as well settled; and the court held that a check 
does not become a valid claim upon funds against which it is drawn un- 
til the holder of those funds is notified of its existence. The acceptance 
of the draft in question was made in good faith, aûd in the ordinary 
course of business, on the day precedîng the closing of the Fidelity 
Bank. There is nothing indicating that the action 6f the Merchants' 
National Bank was in contemplation of the insolvency of the Fidelity, 
or with the view to prevent the application of the assets of that bank in 
the mannéi* prescribed by the national bânking laws, nor is there any- 
thing indicating that the Merchants' National Bank or the Seventh Na- 
tional Bank had any knoîsrledge or intimation of the impending failure 
of the Fidelity Bank. TJpôn this state of fact this court is of the opinion 
that the transaction was not within the inhibition of section 6242, Rev. 
St. U. S., and that the Seventh National Bank had the right to apply the 
proceeds of the collections Upon the paper in its hands of the Fidelity 
Bank, at the date of the acceptance, to the payment of the draft. An 
order will be made accordiugly. 



In re FmKa. 

(District Court, W.ï>. Virginia. September 7, 1889.) 

Onioui. Bonds— Clbbk as Coubt— Lubiutt of Smurnes. 

The Bur^tiei^ on the bond of the clerk of a district court, condltloned that he shall 
«properly appocnt for ail money ooming Into hia hands"^ required by law, are 
liable forhlâ misftppropriation oî nioney paid to him as clerk, under order of court, 
though such order is based upon the practice of the court, and not upon direct stat- 
ntory authority. 

In Bankrûptcy. 

Geo. E, Sipe and J. B. Stephenson, for creditors of bankrupt. 

Ldggert & Strayer, for sureties on bond of the derk. 

Paul, J. The question submitted to the court in this case for décis- 
ion is the U^tiJjity of W. B. Liu;ty, late clerk of tihis court, açd his sure- 
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ties for money pàid to him during the proceedings in banferuptcy by 
certain purchasers of real estate surrendered by the bankrupt, and sold 
in August, 1878. The money was paid under the following provisions 
of decreesentered in the cause: 

A decree entered September 17, 1878, provided: 

"This cause cotning on this day to be heaid on the report of sales of the 
real estate of M. F. Fin^s, bankrupt, made on the 16th day of August, 1878, 
in pursuauce of a decree heretofore enterec^ in this cause, was argued by coun- 
sel, and, it haviug been suggested to the court that in the decree ordering a 
sale it was inadvertetitlyomittéd to appoint a receiver to coliect the cash pay- 
ments, it is adjudged and ordered that John C. Sims and N. B. Early, two of 
the purchasers of said real estate, pay over to the said clerk of tlie district 
court at Harrlsonburg, Va., to be passed by him to one of the depositoriea of 
this court, to the crédit of this cause, the respective cash payments due by 
them, viz.: N. B. Early, the sum of $671.87J and John 0. Sims, $1,542.00." 

A decree entered October 16, 1878, provided that the assignée, on — 
"Executing his bond in this cause, in penalty of double thé àmount of money 
to be received by him. cônditiohed according tolaw, is authorized to withdraw 
from the papers the bonds of the several purchasers,, and coUect the same as 
they fall due, and disburse as herein provided ; or, in default of the exécution 
of such bond by the assignée, llie purchasers may pay into court the amount 
of their bonds as they fall due, the clerk to disburse as hereinbefdre provided." 

Under thèse decrees the said clerk received nearly $7,000 of the pur- 
chase money for the real estate sold in this cause, and on a settlement 
of his accounts in connection with this fund by a spécial master, to whom 
the cause was referred, the master reports an indebtedness on the part of 
the clerk of $1,322.30, as of August 1, 1884. The master makes an al- 
temate statemeht, by which he reduces this amount $355.05, by charg- 
ing the Bank of Rockingham with certain checks giveu by W. B. Lurty, 
which the conimissioner says werp improperly paid by that bank. To 
this alternate report exceptions are fiîed by counsel of creditors of the 
bankrupt. 

The suprême court of the United States, in gênerai orders in bank- 
ruptcy, adopted April 12, 1875, provides in order 28: 

"The~"district court in each district shall designate certain national banks, if 
there are auy within the judicial d'atrict, or, if there are none, then some 
other safe depasitory, in which àll inoneys received by assignées or paid into 
the court in the course of any proceedings in bankruptcy shall be deposited; 
and every assignée, and the clerk of said court, shall deposit ail sums received 
by them severally, on account ofany bankrupt's estate, in one designated de- 
pository; and every clerk shall make a report to the court of the funds re- 
ceived by him, and of deposits made by him on the first Monday of every 
month." 

The assignée is required ta make a report on the first day of each month 
to the register, showing, if any, what collections, -deposits, or payments 
hâve been made by him during the preceding month. 

It furthèr provides: 

"No moneys so deposited shall be drawn from such deposltories unless upon 
a check or warrant signed by the clerk of the court or by an assignée, and 
counter-signed by thè judgé of the court, or one of the registers designated 
for that purpose, stating the daté, thé sum, and the account for which it is 
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drawn;,and an entryof thftsnbstanoe of such check or warrant, Tifith thjedate 
thereof, the sura drawn for, and the account for which it ia drawn. shall be 
forthwith made in a boôk kefet for that purpose by the assignée or the clerk, 
ànd ail checks and drafts sbyîl be entered in the order of timé in which they 
arèdrawn," 

Atthetime the money received in this case by the clerk waspaidhim,. 
as far as dan be ascertained from the records filed in this, case, the depos- 
itory desigoated by the court was the First National !Bank of Lynchburg. 
Two affidavits hâve been recently filed, tending to show that an order 
had been passed by Judge Rives, designating the Eockingham Bank at 
Harrisonburg a8adepository,but no record évidence of the fact has been 
adduced. A part of the first money paid to the clerk, September 30» 
1878, was deposited in the First National Bank of Lynchburg, but de-, 
posits from subséquent payments were made in the Rockingham Bank, 
and a balance remaining in the First National, Bank of Lynchburg was, 
in October, 1879, withdrawn, from that bank and deposited m the Rock- 
ingham Rank. The dealings of the clerk, it will be seen, were not in 
conformity with the requirements of order 28 of gênerai orders in bank-, 
ruptcy; but a portion of the money paid to the clerk was passed by him 
to one of the depositories of the court, as required by the decree of Sep- 
tember 17, 1878, and by rule 28. No report, was made to the court by 
the clerk of the funds received by Mm, and of deposits made by him on 
the first Monday of every month. The money was not passed by the 
clerk to the crédit of the cause :of M. F. Finks, bankrupt, as required by 
the deerèe, but was deposited to the creditof theclerk, as "receiverin M; 
F. Finks, bankrupt." None of the checks or warrants given by the clerk 
on the fund were ".counter-signed by the judge of the court, or one of 
the .regislers designated for that purpose." A considérable amount of 
the money received was not deposited in bank, and the clerk gave sevr, 
eral indiyidual checks on the fund, and they were paid out of it. 
-.The position of,the master, that the securities cannot be held lifible 
for thèse in^ividual checks, aijd that the bank Js chargeable therewith,. 
cannot be maintained in thisrproceeding. The bank is nota.party to 
it, and, iwhatever may be its ultimate liability to the snreties, if any, is 
a question that cannot be considered in the présent statua of this case. 

Counsçl for the sureties on the clerk's officiai bond contend, that, no 
liability. rests on them for the failure of the clerk to properly aceount for 
the money received by him in this case, because they say the court had 
no power to appoint the clerk receiver of a fund paid into the court j that 
the undertaking of the sureties extended only to the duties of the clerk, 
as clerk, and not those of a receiver. However the clerk may hâve des- 
ignated himself in opening a bank account with this fund, and in giving 
checks upon. it, and however he may bave been designated in subséquent 
decrees and orderg, the decrees directing the money to be paid to him 
directed it to be paid to him as clerk of this court, to be passed by him 
to the crédit of the cause. No subséquent decree in the cause changed 
this rela,tion. Had the court appointed him a spécial reqeiver in the 
cause, it woûld bave required bond of him as such. 
v.4lF.no.6— 25 
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^'TfîftJ^lpbéiïioÉi'taken by ëotinsél foi tM surétiêsi and tfrpd'Wîth ôonaticK 
âl)ilitj^,tlifertlie clerkis a stàtufof^^'ôfficèr; that ail of hïs diities arestat- 
ûtàr^; thaï po duty can be imposeq wjpon him unlesi? thé same iS pre- 
scribed bystatute, — is not correct. ïliere are numerous duties required 
of him, and that he daily performs, that hâve no statutory origin. They 
are îhèidWits to the office,*-^necessa'ryipowers conferredonthe court by 
reaSjMi ôf îts existence. They hâve become fixed and established rulea 
of praétice in the United States dôUrts,though no stàtoteoï written rule 
of otmrt hâs ever dedared thefià tti bè so. The payment of money into 
the 'tegÎBtty of the court,; t^rough thb cleïk as the servant and agent of 
the côûiii, where there is à fund undeï 'the control of the court, where 
thërôlB no hand d€signated't6're<}eiv« it; bas been in existence from the 
fotindatioQ of the courts, aûd ië too'firinly fixed to be successfully assailed 
aô ûot* beiUg authorized byanyact-ttf éongress or rule of court prescribed 
in ptireuahce of an act of co«gifé6e(^ ' 

In Dun(Mn,''8 H^rsv. i7. ^4 '7't^J445, the court says: 
"It is nbt ëssential that any court» ineistablisbing or changing its practlce, 
«hall de 80' by the adoption of Writtem iuleâ. Its practlce may be established 
by a uniform mode of proceeding for a-sçries of yearsi and tbis forma the lav 
of the court." ; ■ 

See, also2 Myer's Fed. Dec. § 1834. 

See Grayaony. Virginia, 8 Dali. 320, decided in 1796, where the court 
saîd: ; ■"■-:: .y.. 

"The gênerai rule prescribes to ufl ah adoption of that practice which la 
founded os the Custom and usagd Of courts of admiralty and equity, consti- 
tuted on similar principles." 

Rule 28 îtsélf recognizes the existence of thispractice of paying money 
into the ï^istry of thé court through the clêrk, as thé «ourt's agent, and 
imposes no newr duties, only directs- how existing ones ehali be performed. 
Section 828; Rev. St. U; S.j i)rovides that the clerkshdl bave, *' for re- 
cel vilîg; keepingj atld paying out niôneyih pursuancëbf àny statute oror- 
detof court,'Oti6 per Oentum ob théftïnount so received, kept, and paid.* 
This proivieîon recognizes it as one bf thé duties of the clerk^ as an officer of 
t3i& (ioiirt, to rètîèîvï!, keep, and pftyôut money in purisuanceof orders of 
the courti 'Thi& compensation of 1 pér centum dOés nbt, as counsel for 
etltétiés oobtëud, apply to the lêO deposit for féeè in a bânkrupt case. 
Ilié'statute ailowihg it was passed in 1853, aftôr the réï)eal of the bahk- 
rtipt aot bf 1841', ànd beforo the passage ôf that of 1867 . Theré was rio 
bânkrupt lawïh'èxîsteûce at the timé of its passage. ' 
i'Itis one of the teorïditionsof thé officiai bond of thèclerk that heshaU 
"|)roperly aéédutat for ail money coming into his hands," as required by 
IftW, and, he bâvitog failed tc) do âo in this caSe, the court is of opinion 
that the suretieë' oh his officiai bbfld are boùnd for thé déficit. A déCree 
Will be entered a<fco)rdingly; ' ' Thë exceptions fil«d' by the créditors to 
Ifeé'master's report must be siistaihed. The oônipérisation to be al- 
IbWèd the clerkië not that prescribed for assigneeà in Section 5100, Rev. 
Stiji but that fixéd in the atatute Jirescribing clerk's feés, (section 828, 
Rev. St.) ■ • ■-" ■ ■ - î' ■• 
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David ■Beadley Manûp'q Co. ». J. Thompson & Sons. Limited^ 
; ;: (C*reu« Court, 2V. D.^piinois. ©eçember 80, 1889.) 

X, Patbuts job Inventions*-Iîipbingemiist-~Thkbb-Whfbi, Plows. 

Cliitims & and 13 in letters patent No. 858,497, issued November 80, 1836, tq the Da> 
Tid Bradley Manufaoturing Company, coyeriÀg, in a three-wheel plow, a braoè ex- 
téndîng trom the a;ïle near the land siaé to tte reàr end of the plow-beam, attd tWo' 
otherbvacei extending: f rom the arch in thé àxlë tothe same t>oint, where the tiiree 
ai-e piy«ted to the beam b7 a single boit, are inf linged by braces extending f rom the 
aJcle sô as, tp, pivot the frame ^nd plow-beam together, and secure the' aame mova- 
meDt,thoui;h none of the bi^acea extend frôm the arch. 

S. Same— Patbntabiwtt— LBVtog». '^ 

The lever described in clatina 9 and 10 In sQch letters patent, whlch Isnot attaches 
to but éitetids underthe forward end of the plow-be«m, servlng to'regnlatâ the 
deptb to;Which the plow cain run, and also to.ralse it out ot the groiind, and hold it 
in position for turning and.tTaveling,,is patentable, the levers in prlor use having 
been appUed to the rear end of the béaih, and àttached to it. 

S. BAStE-TTOoMBINATION OJ' "W'HEBLS AND FbA^IB. ' . 

Claiiii ^4,' for the combination, -with a plow-beam and plow, of the oarryiilg wheelé, 
the ^éter whëel aUd frame, faaving a eeuttïl pivotai or tuminjg point, & hot in- 
fringed'by a plow whose poibt does not oocupy suoh central or pivotai position;. 

In Equity. On bill for infrïngement of letters patent. 
TTest tfc jBond, for complainant. 
Hill & Dixon, for défendant. 

Blodgbtt, J. This is a bill in equity seeking an înjunction and ao- 
counting by reason of the alleged infringement of patent No. 353,497, 
granted November 30, 1886, to complaînant, as assignée of John F. 
Packer, for;a"wheel plow." The patient contains 14 claims, but only 
the 8ixth,ninth, tenth, twelfth, and fourteenth claims are in çontroversy 
in this cause; the otherclaims relating to features in the machine not 
called in question by the bill. 

The ploW covered by the patent belongs to what hâve been termed 
"three-wheel plows," in which carrying wheels are employed, with 
a castèr wheel in the rear, which aids in supporting the plow at the 
proper depth while plowing, and facilitâtes the turning of corners or 
sharp ourves, or when it isïifted, for the purpose of traveling from field 
to field. Thetwo carrying wheels are mounted upon an axle, the cen- 
tral part of which is formed into a vertical arch, within which the plow-; 
beam is hëld and guided, and from a point on this axle near the hub of 
the land-side wheel a brace or rod, E, is extended backward to the rear 
of the plow-beam, nearly over what, in the ordinary plow structure, 
would be the standard of the plow, and two other braces or rods, F, P, 
are also extended backward from the arch to the same point, where the 
three braces are pivoted tothe beam by a single boit; thereby allowing 
the plow-beam, or the frame, to be rocked upon the pivot made by this 
boit. A lever for lifting the plow out of the ground, and holding it in 
that position, is attached to the frame near the arch, forward of the axle, 
by a hook or a^rmi which passes beneath the plow-beam, and op^itites 
aa a limit to. preveût; Hhe plow from lunning too deeply into the ground,, 
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and aiso to raîse the plow out of the ground, by lîftîng the forward end 
of the beaiû wheiiever the lever is àctuated for that purpose. T±te claims 
in controversy are: 

"(6) The combination, with the support, A, A', and plow-beam, I, of the 
brace-rods, E, F, substantially as and fot the purposes specifled." "(9) The 
combiniition, with a plow-beam and a frame therefor, of a piyûtal support for 
thé beaip, a lever, and a shaft conneeted with the lever, and having its aeting 
end beneath ànd unattached to the plow-beam, and aeting on the latter for- 
ward of the frame for lifting the latter, and, leaving it free, substantially as 
and for the purposes described. (10) The combination, with a bar or support, 
A, A', and a plow-beam, I, carried by the bar or support, of a pivotai support 
for the beam at the rear of thé frame, and a lifting rod or armi K, having its 
aeting end bene^h and unattached to the plowrbeam.and aeting on the beam 
forward of the frame in an upw;ard direction, substantially as and for the pur- 
pose speoifled." "(12) The rockrng or swlnging framé, in combination with 
a ploW-beam, aiïd rods, F, ^xtènding rearWard from the frame, and pi voted 
to the beam, whereby the fràme is rockéd by raising or lôwéring the plow, 
Bubstantially.aa specifled.". "(14) The, combination, with a ploVv-beam, and 
plow carrjed theieby, of the carrying wheels, the caster wheeî, and the frame 
having a central pivotai or turning point, said wheels being equidistant from 
said pivotai or turning point, thereby preventing strain on the frame, sub- 
stantially as described." 

The défenses set up to the infringement charged in this Mil are: (1) 
That défendant does not infringe; (2) that the claiuls in controversy are 
void for want of novelty. 

•The distinctivs feature of the : si: aeture, so far as the claims in ques- 
tion are eoncerned, is the attachment of the plow to theframe by thèse 
rearward èxtending braces', whiéh, with the pivot boit, form a joint be- 
twerai the beam arid frapiej and th© lever arrangement for controlling or 
limiting the dfepth at whichthe ptow-may be run, and raising it out of 
thegroùnd^ 'whitethe hook or rest, ësitending from the short arm of the 
lever under the beam, is not attached to the beam, but the beam simply 
rides Tiponit.jvgjhere is no tongiie attached to the- frame «for the purjioso 
of guiding'ily-'*^at least, the SpéjOiflcations say that it may be used with- 
oiit a tonguejand the draughtufxîn the plow is secured by hitching the 
team directly totoe end of the plow-beam, the rods or braces, E and Fj 
aeting as puêb-rods to propel' thé mrrying wheels and frame; and the 
ether spécial featare covèred by the fourteenth ciaim' is the arrangement 
of the parts so that the point ofthe» plow shall be located centrally in re- 
gard to the earrying wheels aiid the spindle of the caster wheel, thereby 
preventing strain %pon the machine' in turning. <• 

The defenddftt'e plow is a thr^-wheel plow,— "that is, it contains two 
carrying wheels and a caster whéeij^-^and the plow-beam is held within 
an arch in the axle, and is attached> to the frarte by braces or rods extend- 
log backward from thê axle, so a»'to pivot the frame and the plow-beam 
tbgether, and seeùre the same roèking movement between the beam and 
Mme'whieh ia obtained by compMnant's mode of attaching its plow to 

théframèj" i' ■'■ ',!•■;;■•-:.'■■ ,■•;>;::•,■ ' . 

It ia conténded, on the part of the défendant, that it does not iw 
fiîiûgejibecauseit; does not bave the rodsj F, wliiiîh are; used by the 
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complainant, and specificaJly described in the patent; that is to say, the 
braces used by the défendant do net extend from the arch backward to 
the plow-beam, but they extend from other portions of the axle. I do 
Tiot deem this a substantiel change in the complairiant's form of con- 
struction. It is the rear-jointed connection between the plow-beam and 
the frame, secured by thèse braces, which gives the distinguishing char- 
acteristic to complainant's plow, as it does to the defendant's plow; and 
it seems to me immaterial, for the purposes of the question of infringe- 
înent in this case, whether those braces are attached to the frame directly 
at the same point on the axle to which the patentée saw fit to attach 
his braces, inasmuch as the braces, wherever attached, perform the same 
funotion and secure the same resuit in the defendant's plow that they 
perform and secure in the complainant's plow. This particular form of 
construction is covered by the sixth and twelfth claims, and it seems 
quite clear to me that the defendant's device for attaching its plow tô 
tiie frame issubstantially the same as that covered by thèse two claitos. 

The ninth and tenth claims hâve référence to the action of the lever, 
theespecial feature of which is that it is so arrangea as to lift the forward 
end of the plow-beam, and thereby run the plow readily out of the ground ; 
and hold it in a safe and convenient position for traveling from field to 
field, or turning corners ; and aiso that the lever is not attached tô the 
plow, but merely acts upon the under side of the plow, for the pùrpose 
of lifting and holding the plow out of the groûnd, and also acts as a stop 
lirait to the depth at which the plow can run,— ^the plow being thereby 
left freeto rise or fall with the inequalities of the ground, or as it may 
meet obstructions, without interférence from the lever mechanism. This 
arrangement of the lever the défendant clearly has in its plow, and, in- 
deed, it was admitted upon the argument that defendant's plow infringed 
thèse two claims, and défendant only contested their novelty. 

Devices for wheel plows ànd sulky plows are so numerous that there 
is very little left that is new in the field for the inventor. Levers to raise 
the plow out of the ground were old long before this inventor entered the 
fiéld, but, in naost cases, those lifting levers were applied to the rear end 
of the beam, or past the center of gravity of the plow; so that, whenever 
the lever was actuated for that purpose, the heel of the plow was raised 
first, instead of the nose or forward point ; and in ail the devices which 
bave been cited hère in anticipation of the complainant's device, so far 
as covered by thèse ninth and tenth claims, the lever bas beén attached 
to the plow,, 80 that the movements of the plow were to a certain extent 
limited and iuterfered with by the lever and its attachments. The new 
feature which, it sèems to me, this patentée introduced, is çausing the 
hook of the lever to act as a stop upon the beam, to prevent the plow 
from running déepef thàn was désirable into the ground, and àlso to lift 
thé forward end of the plow-beam so as to raise the plow by its point out 
of thé ground, rathef than to take it up bodily, or raise it by t^rward 
lifting; ànd while the patent, so far as. thèse two claims are concemed, 
may be said to be a narrow one, yet it is clear to me that it was a man- 
ifeât improvement upon anything which bas beeuî cited in thé pri6r ùt, 
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Aiijd ^so Tequjred .tbe,ex;er»Jse of inventive genius. A lajge nuinber of 
priopjjevipea, or wbe^siplojiiRS, and ploWs with caster wheels, or wheel 
land-si!4çs,hftve beenintroduçed in évidence, but I fail to find anything 
in thpserdçj^cea, andespeoially in the Meagher & Tower paitent of March 
10, 1885, pr the; B. D. Meagher patent of February, 1882, which are 
maiply rejied upon by the défendant, which anticipated either of the 
features in ponaplainant's plow now in controversy. 

The fonrteienth claiin: is. predicated upon the assumption that the ar- . 
rangement of the parts of the complainant's device is such as "to give the 
plow a support by which the point moves in the are of a circle through 
the wheels, and in the ftro of a circle in Une with the center of the axle, 
the turning point 1?eing a Uttlfi back of the extrême point of the plow, so 
that in turaing the plow in the ground it will swing without affecting 
the frame, and lyill ride on the point, leaving the wheels free to travel 
around in a trqe circle, without straining the frame, and to improve gen- 
eraliy the construction apd opération of the machine as a whole;" With^ 
out discussing the question as to what liniits must be put upon this claim 
by'f,69Son!of the facts disolosed by the.papers in the file-wrapper in évi- 
dence, it is sufficient, I think, to say that the defendant's plow is not 
prganized so as to secure this central or pivotai position for the point of 
the plow, the point of the plow beingseveral inches to the right of the 
center of the axle, and not in the center of a circle drawn from the axle 
to the pivot of the caster wheel, and hence does not, in my estimation, 
iufringe this claim. The billis therefore sustaîned, so far as the alleged 
infringement of the sixth, ninth, tenth, ftnd tvvelfth claims is concerned, 
and dismissed so far as the alleged infringement of the fourteenth claim 
ischarged. 



Boston ELEca?Bi Co. v. Holtzer et al. 

Same V. Holtzeb-Cabot Eleoteic Co. adl. 

(CircvM Cotvrt, D. MassachvseUa. February 14, 1890.) 

t, Fatbitts fob Inventions— Aotios pob Infbinoembnt— Injonction— Elbotbio Oa»- 

LlOBTINa ApPABATpa. 

Letters patent No. 280,590' ISsued July 37, 1880, to Jacob P. Tirrell, for improve- 
inentA in electrio gas-lighting àpparatus, consiBting of mechanism whereby tho 
gas-cock is turned by one ele0tric impulse, is not so fflanifestly inf ringed by a de* 
vice by wbioh the cock is tùrned by a séries of impulses as to warrant the issue 
:oIaî>reliininary injunotiott. > ' 

a. Same. 

jettera patent No. 281,845, Isgued July 17, 1888, to Charles H. Crockett, for Im- 
' ' ' provements in electric gas-llghting apparatus, consisting, in combination with the 
' ;: rocking valve of a gas-bui'ner, of two independently acting armatures, pivoted to 
, Btrike projections on the çnd of the valve, is not so manif çstly infr^nged by a de- 
> 'Vioeby Which the ^as-cock'ik turned bymeausof aratchet and pawt as to warrant 
the issue of a prelirâinaiy injuDCtion. 



Xn Equity. . On motdoQ for injunction. 



BOSTON EtECTBIC Ca V. SOLTZBB. 89£ 

John E. Abbott, foT comj>hânaxit. 
lÂvermore, FMi <b Richardson, for défendants. 

CoLï, J- Thèse cases were heard on motions for a prelîmînary in- 
jdriction. The défendants are charged with infringing letters patent No. 
230,590, granted July 27, 1880, to Jacob P. Tirrdl, and letters patent 
No. 281,345, issued July 17, 1883, to Charles H. Crockett. Both of 
thèse patents relate to improvements in electric gas-lighting apparatup. 
In the case of this complainant against Fuller, (29 Fed. Rep. 515,) this 
court had occasion to consider the Tirrell patent, now in suit. It was 
said by the court in that case^ : 

"In gas-burners, there is a portion of the tube, between the cock and. the 
end of the tube, \rhich becomes f nll of air when the gas is turned oS. When 
tbe gas is again turned on, a little time is required to expel the air from the 
buiner. I( only one electric spark is produced at the tip of the burner the 
instant thegas-cock is turned, the air wbald not bave éscaped, and the gas 
may not be lighted. In the patented apparatas, tbe gàs-cock is bpened by a 
single'ihipalse, and, by fressure on the button, a succession of sparks is pro- 
duced at thé burner-tip by the intermittent vibrations of the movable élec- 
trode ànd the armature, and thèse vibrations occur without further moving 
of the gas-Cock, by reasob of thé notch in the forked end of the. lever. In 
closingthe gas-cock, no spai^kis produced at the burner-tip. There is évi- 
dence that this apparatus was tbe first which operated successf ully in house- 
iighting, aiid that it bas been extensively used. Now, it is apparent that tbis 
appiaratiis viras not anticipatèd by the Tiri-éil inventions of 1871 and 1872, ànd 
cbhtainfed in patents 121,302 and 130,770, nor by the Cutler patent No. 220,- 
704. Nonë'of thèse prior devices were so constructed that by tbe action of 
the electric current the gas-cock is turned by a single impulse, ana a succes- 
sion of sparks is produced at the burner-tip without further motion of tbe gas- 
çock. I am also satished that this improvement over prior devices constttut- 
ed invention." 

The first daim of the Tirrell patent, which is alone in controversy, 
leadsas follows: 

"In an electric-lighting gasî^nrner, a magnet for turning the gas-cock by 
one electric impulse, combined with a fixëd électrode, a', and a movable élec- 
trode, c', normally in contact, and mechanism Connecting the armature with 
the movable électrode to break the contact between a' and c' the instant after 
tbe gas is turned on, and create a spark for ignition, substantially as de- 
scribed." 

It will be observed that an important feature of the Tirrell invention 
is tuming the gas-cock by a single electric impulse, and this is made 
one of the éléments of the first claim; ia other words, the claim seems 
to be limited to an apparatus for turning the gas-cock by one electric 
impulse. In défendants' apparatus there is a lever on the end of the 
gas-cock, in connection with a ratchet and pawl, and thus the work of 
opening the gas-cock is divided into short steps; consequently, the de- 
fendants employ a séries of impulses to open the gas-cock in place of a 
single impulse. It is said that this construction possesses certain ad- 
vantages which it is unnecessary to enter into. I am aware that the ex- 
perts for complainant disagree on the question whether the défendants' 
apparatus requires a séries of impulses to open the gas-cock. But, up- 
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on the affidavits before me, and from what 'appears to bç fte mechanical 
structure of the défendants' device, as: shown in the exhibits, I feel 
bound to décide, at least for the purpose of this motion, that the défend- 
ants are rightiû théir contention. So far, then, as the Tirrell patent is 
concernèdi théïesbe narrows itself down tb this: Whether the court should 
énjoin the deféiifiauts against the use of a burner so constructed that the 
gas-cock isopènéd'by a séries of electric impulses, when the daim of the 
Tirrell patèût imakes the turning of the gas-cock by a single impulse one 
ôf its most important elèhients. On a motion for an injunction pendenie 
lite, where the mind of the court must be satisfied on the subject of in- 
fringement, an injunction should not be granted under thèse circum- 
■ stances. ' ■ ' 

' Wé corne now, to thé Crockett patent. Crockett states that' the object 
0f hi$ invehtiian is to simplïfy the construction of electric gas-lighters so 
that the parts will pper^te éfficiéiitly, and be cheap of production. Thë 
first claim is taS' follows: 

"In combiBiïtion with the rocking- valve of a gas-burner, two indépendent- 
ly actiniBr armatuie&v pivoted to strike prpjeotions o» theeiid oiE the valve, 
one to open ^the val*^ and the other to close: it, and eleo^iroTm aguets toact-i 
uàte the àrmatùreScsuibstantially as andfor the purpose se^ forth.". 

In view of the prior gtate of the art, I am inelinedUo think'that the 
Crockett patgpt niust be limited to thé fornî of devices ïhèreindescribëd, 
or what is cleaiiy équivalent. In ray opinion, the dévices for ppening 
the gas-cock, and especially the employment of the ratchet and pavi[l, 
•which are f6und in the défendants' burner, should not beconsidered the 
équivalent of the projections at the end of the valve, and the opening 
detices described by Crockett. Without entering upon the other claima 
of the Crockett patent rëlied upon by the complainant, I am satisfied 
that unlç^s a construction ghould be given to the Crockett patent which, 
considerîiig the state of the art, would be unwarranted, the défendants' 
burner does not infringe that patent. At least, I hâve so much doubt 
upon the question that no injunction shoUld issue. Motions denied. 
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Williams MÀkuF'o Co. v. Franklin d, aU 
(CTrcMit Court, D. Belawmre. January 20, 1890.) 

1. Patents ïor iNvaNTioNS—lNvaNTiON— Baskets. . 

The flrst claim of letters patent No. 313,910, dated Maroh 17, 1805, for a wlre hoop 
surrouDding the staves of a basket, and having its ends bent around the opposite 
edges ofone of the ataves, does taot cover a patentable novelty. 

2. Samb. 

A patented stave basket çbnsisted of an ordinary stave basket, havin? stays ez- 
tending oVer certain of the staves, from the top to the bottom of the baâcet, and a 
wire hoop surroundjng the basket between the staves and the stays, held in posi- 
tion by nails driven througti the stays and staves beiieàth the said hoop. Thël^re 
hoop waâ old, and the addition of stays not asserted to be an original derioe. Seld, 
there was no invention In supporting the wire by the nails. 

In Equity. 

Bill in eqiîity by the WilUams Manufacturing Company ap^inst "^îll- 
jam J. Franklin and Omajr Franklin, trading as Franklin Bros., tore- 
strain infringement of patent. ^ 

OonoUy Bros., for plaintiff. : • 

Geo,. Gray and H. H. Word, for défendants. 

Walbs, J. This is a mit in equity for the infringement of lettprs pat- 
ent No. 818,910, dated March 17 , 1886, granted to the complainant «s 
assignée of Roland S. Bartlett. The subject of the patent is a stave bas- 
ket which is used for carrying fruit and garden truck, in measured qam- 
tities, ready for market;. and the alleged infringement is the jmlawful 
manufacture, sale, and use by the défendants of truck or fruit baskets 
embodying the improvements covered by the two claims of the patent, 
which read as foUows: 

"(1) The combination, vrith the staves of a basket, of a middle hoop.encir- 
cling the basket, and having its ends bent around the opposite edges of oneof 
the staves, substantially as desqribed. 

" (2) The cQmbination. in a stave basket, of the bottom, the side stayes, the 
hoops at the top and bottom, tbë re-enforclng and8UStainingistays.F,yecùrëd 
by nails to the upper and lower hoops, the middle hoop overlaid by thé stays, 
and n<iils, n, driyen through the stays and staves under said middle hocip, 
whereby the latter is supported, substantially as deBcribed." 

The essenlial feature of the Bartlett basket, and on which the validity 
of the complainant's patent dépends, is the mode of fastening this mid- 
dle hoop by nails, staples, or double-pointed tacks, driven through the 
stays and staves:. The first claim, which is simply for a middle hoop 
of wire surrounding the basket, ftnd having its ends bent around the op- 
posite edgés of one of the staves, présents no novelty whatever, either by 
itself or in combinatiqn with other parts. Time out of mind, wirès hâve 
- been secured in the same or like manner to innumerable objects, and for 
varions purposes. In fact, an old stave basket, which is one of the de- 

>Beported by Marks WUks CoUett, Bsq., of the Fhiladelphia bar. 
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fendants' exhibits, bas a middle wire hoop fastened at its ends precisely 
as described in.tbe speci^paitiop.(,}Th«4^st clairp, thefefore, may be 
dismissed without further comment. 

The only question tobe.QonaldfSTisd bythe court is* does the second 
claim contain a patentable invention? The object of the inventer, as de- 
i^çr}be4^J|h? spécification, -ijS'to; 

the paiiiiile hoftp, and for holding said hoop in plaôe tigpQ the basket. 
This is accomplîshèd by placing vertical ëtays over eome of the staves 
and tlje .na^djdle hoop. Th(^§g,sta.ys ponsist of additional narrow strips 
of wood exteniiiB^ from the topito the boltoni bf ibéi b^ket, and are 
fààtened' àtf '^^fit uppeir aiid Ibwëir ;erid£( by the' saïneboops which hold 
thô staveatopsether. Anail or dbùhlè-pointed tack is driven through 
each stay and the stàvé bènéàthit^'ànd beiow the middl* fcoop. It is 
daimed that this form of "suspension strip" serves materially to protect 
Mit^rStreûgthen the staves and basket, It is not asserled that ihè àddi- 
tibnal àteyie: b ai, briginàl dèvice; ' 'àiQ.i whe^i^ thé wliôleëMià is éxamined 
iil ihe'lîébt tjfthe s^jécificâtion it'àppéàrs thât the only novelty in thè 
combination is the mode of supporting the 'middle hoop by^^ the nails or 
tacks which are driven under it and. through thë ëtàys and staVeS. Ev- 
erything else in the Bartlett baSkéîi'îô bld. Rypéâted décisions in shits 
for the infringements of patents hâve established the ruie that novelty 
àM litMiiy'rfé''tiï&t 'Moné' coïi^ittf^invetitibnj andv «while 'the-linel be- 

*ïwèëtt' itiVëStidtt-ahd iiiéchetnical ékill îs sôniêtimès difficult to dèfine, 
thëré- hlïtiîrt^'béî in 'èvery caëô; ïàôthe évidehcè oî ' the exercièe of the cre- 
àitiSrë/fâ6tlltî^;"as distiriguiàhed ifrQld'th'e meref resûlt of the practical 

tebWlêdg^knd expérience' ot ai skiïïéd-nièdhaïiiicï,fe'orderto bringa new 
Éiàchîbèf'Oi' âdmbination Wîthiîi the protectioH ôf'the patent la ws. If 
thëre islAÎîy'aiBBb èvidëiice iti the%oflstructidaîof'the Bardett basket, it 
is diflScult'to find it. There is no novelty in putting a wire hoop around 
th©middle>tifài:8ta\?e basket or barrel, and tofaptening the ends as de- 
scrîbed, OE i&'î^^nforoihg sonse of the staveâ by a vertical stay y nor could 
tl^e driying pf a,xiail through the stay ahdètàvé' imniediately below the 

.'^i1^ft',]^66p^i^^%^e^'ïnï6 exeritjisie^ln thi^'ïêebleél; dègtéè,' whatis known 
pr. çbnq^iyéq to .1?é the inveintive,;|ïwùity, ; iilM^^e .pwts! of the coihbina- 
tibo! ateïdd; iand their adjustmflnt.f^s shown in tlw> <liawings and exhib- 
its, is nothing more thad whatiwiaùld be expected from the applied skiU 
pf ^^n4n1ieU^^ea^t,jnechanic.( , TlbP filyect pf the Patent laws is well stated 

.%.,Mr.,jîu3tjcfl,BÉADL;çY ïn 4tîqrî^^ 107 U. S. 200, 2 

Jup^ûif i^Pv,^5:^ , /^'V'j; '^ :^;; ',V '; ■.. ,'. '''^''\ / ' 

I 'il?Tliôdésigtt of the; patent IaW8 h torewafdthosewlio make sonje substan- 
. i^ial d^^Qoyei'y pr,-|pventipn which afldsto «uc kDp.>|i'ledge, and makea a step in 
g^Y*fl^^ ^ t''^ W?^"^ ^"^'^i Such Ipyentors are wortliy pf ail favpr. ît wsis 
J^'ever the ofajèçl bt thf^se Iàw8 to grant a monôpbly for eyéry triflîrig devicè, 

efè'r^ sWa^dOw. df'a'sKàde of an ideâ W&ich woirid ûaturally àrid spbnrataebUsly 
'ÔTCùf' to any fekiiltd mechanlci or b|jera«or 4n the ordinary progrésa of manu- 

In a preceding;,p^r.t pf the opinion the lea.rn,ed justice had said; 
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"To grant a single party a monopoly of every slight advance made, except 
where the exercise of invention somewhat above orilîtïai^y mechanicai or en- 
gineering skill is distlnctly shown, is unjust in principle, and injurious in its 
conséquences." 

In Hollisterv. Manufaduring Co., 113 U. S. 59, 5 Sup. Ct. Rep. 717, 
•where the patent was for an admittedly new and useful improvement, 
and had been sustained as valid in the court bèlow, it lyas held that a 
device wliich disp]ays only the expected skill of the maker's calJing, and 
invdlvès pBly the exercise of ôrdinary faculties of rèasoning upon mate- 
rials supplied by spécial knowledge, and facility of manipulation result- 
ing frotti habituai, intelligent practice, is in ho sensé a Créative work of 
the inventive faculty, such as the constitution and patent laws aim to 
encourage and reward. Tkompaon v. Boi-iseUer, 114 U. S. 1,5 Sup. Ct. 
Rïfp. lt>42, reaffirms the prinçîples of the two cases justcited. Olher 
anthbrities might be added to show that the Bartlett basket does not 
embody a patentable invention, but those referred to are deemed BUffi- 
cient. 

The inethod of securing the niiddle hoop, which la relied on as the 
main featurein the Bartlett basket, is, as défendants contend, suggested 
by the drawing accompanying letters patent No. 137,368, d^ted April 
1, 1873, issued to William C. Higgins, for improvement in baskets. 
Tiuit dmwing représenta a Tnîooden hoop placed aroqnd the middle ofa 
woven basket, haying outside vertical stays which support the hoop by 
bolts which are driven through the stays and hoop, and are fastened on 
the ioside of the basket by a. hlit. If this is not ah anticipation ofBart- 
lett*8 alleged invention, it^çomes very near to being one. But the \yant 
of patentability is enough w T^nder the complaiuant's patent invalid, and 
its bill mast therefore be dismissed. 
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:, i United States v. The Sadie d cH. 

(Circuit Court, 8. D.New York. February il, 189a) 

1, Harbobb— FiijjNa UF— CoNSTRUonoiî ov BTATniB. 

Act Cong. JUne 29, 1888, % 1, forbids thé depositlng of any refuse mud, sand, or 
dre^glugs m the tidal waters of tb« harbor of New York, or itsàdjaoênt Or tribu- 
t^ry Ti^^tieirs, or In those of Ijong Island sound, within limits prescribed by the 
sùpervisor of the harbor, artd & penalty is prescribed therefor. Held, that the de- 
posltUig of Buch refuse mud 6r sand iil the ohannel of the HudsOn riTér at a point 
. 60 miles irom the harbor is a violation of the provisions of the act, and puaishable 
therëuhder, 

a. 'SAMif. ,.,,'■ 

- Au offlèeridesignated tb act as snoh superviser, accordingto the provisions of 
auch act, issoed an order providing that the deposits of. refuse mud, sand, and 
dredglng ïtiust take place east,of a çôrtain meridiàn of longitude, and soùth ofà 
xîertain paràllel of latitnde. Heïd, that this order prescribed the limits witMn 
irhicb suçb matter might be deposited, vrithin t^e meanlng of the statute. 

' ' Appeàl fibiîi a Decree ofthe District Court Bustainiiig exceptions to 
dild disïàissing a libel filed uhdér act of jurie 29, 1888. 

' Où Jun© 29j 1888, congreSS passed an act entitled "An act to prevent 
obstructavô' atld injurions deposits within the harbor and adjacent wa- 
tfers- of NeWi Ydrki city, by duinping or ofh>erwise, and to punish and 
prevent such ofifenses. " ïhe first Section thereof provides as folio vrs: 

."The plaçing, discharging, or depositing, by any process or in anymanner, 
qf refuse, dirt, ashes, cindera, mud. sand, dredgings, sludge acid, or any 
other mattér of any kind, othèrthan' that flovvïtig froin streétë, aewers, and 
pàsaing theifëf rom' in a Hqùid state, in the tidâl waterB of the harbor of Nèv\r 
York, or ita adjacent or tributary vcaters, orin those of Ix)ng' laland sound, 
within the limits which shall be prescribed by the aupervisor of the harbor, is 
hereby strictly forbidden ; and every such act is made a misdemeanor; and 
every person engaged in, or who shall aid, abet, authorize, or instigate, a vio- 
lation of tbia section, shall, upon conviction, be punishable by flne or im- 
priaonment." 

By. the second section every master and engineer, or person or persons 
acting in such capacity, respectively, on board any beat or vessel, who 
shall knowingly engage in towing any scow, beat, or vessel loaded with 
any such prohibited matter, to any point or place of deposit or discharge 
in the waters of the harbor of New York, or in its adjacent or tributary 
waters, or in those of Long Island sound, or to any point or place else- 
where thau within the limits defined and permitted by the superviser of 
the harbor hereinafter mentioned, shall be deemed guilty of a violation 
of the act, and upon conviction punished as provided in section!. Sec- 
tion 3 pro vides that in ail cases of receiving on board of any scows or 
boats such forbidden matter or substance as herein described it shall be 
the duty of the owner or master, or person acting in such capacity, before 
proceeding to take or tow the same to the place of deposit, to obtain a 
permit from the supervisor of the harbor, defining the précise limits of 
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the dîscharge. Any déviation froni the terms of such permit by owner, 
master, or engineer of such seows, or of the boats that tow them, is 
made " a misdemeanor, within the meaning of the act." Section 4 pro- 
vides for the disposition of mud, dirt, dredgings, etc., taken, dredged, 
etc., from any slip, basin, or shoal in the harbor of New York, or wa- 
ters adjacent ortributary thereto, and placed on any boat, scow, etc., 
for the purpose of being taken or towed upon the walers of the harbor 
of New York to a place of deposit. It requires that the same shall be 
deposited and discharged at such place or within such limits as shall be 
defined and specified by the supervisor of the harbor, as prescribed in 
the third section, to-wit, by the spécial permit therein prqvided for, 
and prescribes a penalty for the violation of its provisions. The fourth 
section àlao provides that "any boat or vessel used or employed in vii 
olatiiig any provision of this act shall be liable to the pecuniary penaJ- 
ties imposed thereby, and may be proceeded against summarily, by way 
of libel, in any district court of the United States having jurisdictiop 
thereof." Bythe next section it is prpvided that a Une ofEcer of th,o 
navy shall be designated to act as supervisor of the harbor. Such offit 
cer, having been designated,published the foUowing: , • ; 

"Office of the, Supervisor of the Habbok of Ne\^ York, TJ, S. 
Abmy Building, 39 Whitehàèl Street, New Yokk City. ' ' 

"By virtue of the authority vestecJ in me as supervisor of the harbor di| 
JS^ew York, the following limits for the deposit ofmaterial are presci'îbeîi', âs 
provided in the first section of the foregoing act: The deposit of refuse,' 
dirt, aslies, cinders, mud, saiid, dredgings, sludge acid, or matter of anykihd, 
otherthan that flowing from streets or sewers, and passing theref rom in .a 
li^uid state, must talce place east of the meridian 73° 55' 56" W., (virhich 
passes through the Scotl^nd light-ship,) and south of parallel 40° 31f î^. 
When stone, earth, sand, ashes, or other inpffenslve material are required to 
flU bulk-heads, reclaim land, or any ma.teriai cari be properly disposed Of, at 
points other than those designated, spe'éîijl permits may be granted. Viola- 
tions Of the foregoing act can be reported to this otiiee, where information re- 
lating to the movement aild deposit ef miiterial will be f urnished. ' > 

"Jacob J.Hunker, Lieutenant U. S. Navy, Supervisor." , 

On or about Decembea?.^, 1889, as alleged in the libel, the steam-tug 
Sadie was used and employed in towingfrom the basin o^ shoal at the 
Pennsylvania coal docks at Newburgh,N. Y., to thechanneloftheiNqrth, 
(or Hudson), river, oppositp Ne wburgh, certain scows, boats, a,nd yessela 
containing a large quantityof mud and other matter, (notsewage or ii^ 
a liquid state,) and therçdumped and discharged the samç. Newburgh 
is situated on the HudspR river, about 60 miles from New. Yor)?. ITÏie 
tide rises and falls in such river up, to the state dam at Troy, abojîjt 9Q 
miles above Newburgh. Ciomplaint being made, the district attorney 
libeled the tug in the district court. The libel contained fopr qanses 
of action, (or more prçperly four çoxints,) successively setting fprth, 
violations pf the first, secpnd, third, and fpurth sections,. and cïaiming 
separate penalties therefor. The claimants of the tug excepted. to the 
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libel, thë 'e^eptibûs Weire sustaineii by the district court, and th^ gôverrir 
tnent appealedi'-^ :■■'!■:-• ■ ■':' .■:..■- ■..■ i.^.,:-, >; 

Edward Mikhd,-^ 4 S. Atty.^ aûd; ilÊmm J. i^ose, Assti -Ui B. Atty. 

Alexander&Ash(^rclûm&nt3.>, '■ ij-ti 

LXcoMBÉ, Jv, (q/ï«r sftrfîngr tAe/octtaaa&ope.) But a siagle offense was 
coniniittëd by the tug, ànd there cah be'reCovered, if at ail, but one 
perialty thérèfor. It will bo unnecessary to conaiderî therefore, any 
fcouiii or Cause of action other than the one Set out under the first sec- 
tion; ïf the vessel cannot be fotfnd in fault under the broad language of 
this sèetibtli ît cértainly éa'nnot be so held under any of the others; and, if 
a viola.tiôtt of the first section can be shown, the penalty will be enforce- 
able, aiid.ûo inquiry into any alJeged violation of the other sections will 
be nécéMty or profitable. On behalf of the tug, it is contended — 
Mrst,' thàt the acts complairied of were not coramitted in waters adjacent 
or iributary "to the harbor of New ïork, within the meaning of those 
Wordô as uôed in the act^ «ind, aecondiy, that the supervisor of the har- 
bot haS fiéver préseribed the iimits within which material shall not be 
dumped, and that, therefore, the prohibition of the statute bas never 
tiiken eflçct. 

The cî^scripiion of the waters wjth wliiçh the act ÎS concerned — a 
description contàined in the first section^ — seems to be drawn with great 
car^, aiid sets forth corn^reh'enjsively and cleàrly just *hat area is the 
sùbject of législation* Thè phrase usec^/iëv" in the tHal waters of the 
t»arbor, of New York, or its adjacent or iributary waters,; or in those of 
Long Islandisound." This language seems too plain to call for construo- 
tîota. Thè bodies of watér referred to are (a) the harbor of New York, 
(j) waters adjacent to thre hai^bor of NéW York, (c) waterô tributary to 
i^ie harbor ç»f New York, (^d) t^ soùnd; and astoeàohof thèse 

tjqd?^ of wàter.thereis a ;téi|llH[ction of the application of the aét tosuch 
waters onlyaiS.arptidal. Aaitotliisenumii'ration, it is to be nbted that it 
coversnot only the harbor proper^ butialso water-ways by which com- 
meroé reaches that harbor, and it covers dlauch water-ways as are tidal. 
That congress chose this language with a fuU appréciation of its mean- 
itig, and of'me'gèographical situation tobè déàltWîth,ïe 'plain from the 
référence to Lohg Island soùnd i This' bodyôf wâter would not be in- 
dliidéd within the three gênerai enùtriéràtiohs, (a, b,e,'supra.) It isnot 
adjacent td thté harbor of NéW York, as Ihe^ respondent àrç;ues. A part 
oif the East river isîncludéd within thàt hâïbor, but that river runs be- 
^ô^.d thé harhWr as far as Throgg's neck àtid Willett's point, where the 
SBùnd bélgins^.; 'TheN^ords ■"âdjadenf to" woiild therefore Cover (to thé 
èastWard) #Ty. th'è East riVer, atid to britig Long léland sound within 
fh'é iiroWESdns bf thé atit; ît W!aà necéâsàsy to'nanie it/^ - '^ 
; Ï^UCh Ifiras'sèSd ùpon the ittgument as *të thé hàrshnesS of à statute 
coirainiri^ ë» cStt^rèhehSivé à cott(lerQftïtti(m of àcts the' dôlng Of W 
cbùld, it wây^u^è^) work hô harmtài'th^ harbor. Stich considérations, 
hbwéVerj' aSe ïbr cOnîgréss onlyi The législation is cohcèrned with à great 
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èatfeor, atid'tbe ^ater^ways through ïwhich cQmmercei approadaçs it. It 
raay Well bé that coligrqss was satisfied that the oqly way to préserve 
them was by législation Of a drasticcharaçter, whiçh s^^oqld preyent tbie 
déposât ôf any foreigû substance therein, excçpt ta such extent as a loçs^l 
officércharged with the oversight thereof 'might permit. At any rate, 
there iSno obscnrity in tfae languag&used., The ;rple-in sucb cases ; is 
expressed by Judge WÀMiAOE, deliVering the opinion of this court, iQ 
K S.T. <Dfttt^cA o/fft« Jîoiîf 2Wri%, 36 Fed;- Rep. 304^^ 

"Wherèj tiie terras of a stàtute are pl^iff, unainblguous, and ëxplicit» ihe 
courts are uotat liberty togooutsidebf thelanguage, tosearch forameaotng 
which it does i^ot reasônàbj^ bear, in tbé effort to ascertain and give effect! 1^ 
wbat tnây be itnaglaed to liave.been or n6t to bave beeq the jf^tention o{ ç.ai^- 
gress. Wbenever the will iof congress is declared in amjplj^ and unequivQC^I 
l^nguagOitiiat will musti be^rabso^utely folio wed, and it isnot adraissibièito 
iresort to, ^eculations of pç^^içy. npf even to the vlews of members of congrëw 
in debaté, io flnd reasona to pohtrol'cêr inodîfythe stattute.' U. S; v. Haitroàd 

ï!lîS« t«#ond€nt further urges that;tbe. supervisior of the harbor,^fla 
never prescribed the limits within which refuse material, etc., shall hot 
be dumped, and that, therefore, the prohibition of the first section of the 
statute has never become operative. It is to be noted, in the first place, 
that congress has confided full power to the designated officer to fix lim- 
its for the dumping or deposit of material. That the désignation of a 
line coïncident with high-water mark of the waters named in the act, as 
the limit within which dumping should not be allowed, would be within 
the power conferred by the act, is not disputed. With the exercise of 
such discrétion the courts bave nothing to do. That the designated offi- 
cer has, by a hasty order, made the first section operative over so exten- 
sive an area, when in fact such extension was unnecessary and works 
great hardship, is not to be inquired into hère. Ail we hâve to do is to 
see if the act and the order, taken together, bave prescribed such limits 
as will make the acts which the governttient avers it can prove against 
the Sadie a violation of the provisions of the first section. Such mod- 
ification of the limits as may be necessary and proper can, no doubt, be 
obtained, but this court is not the place for that application. 

In the next place, it is to be noted that, under the statute, it is not 
the superviser of the barbor who is to prohibit dumping, etc. , in the 
tidal waters named in the act. The act itself prohibits such dumping, 
"within the limits which shall be prescribed" by that officer. Thèse 
limits which he is to prescribe are the lines or boundaries on one side 
and the otherof which, respectively, such material may and may notbe 
dumped. The order made ty him désignâtes two lines, running, one 
north and the other west, from a point at the intersection of the merid- 
ian 73° 55' 36" W., and the parallel 40° 31' N. To the east and south 
of thèse lines it is expressly stated that the deposit of refuse material 
(repeating the phraseology of the first section) must take place. Why 
thèse lines are not thus made the limits of dumping within the meaning 
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of the àct, I am at à loss to concèive. Up to them ail sueh materîal ia 
tb Be ^bpësited; beyoùd them it is notto be deposited. The limits be- 
ing thtîé fixed, the first section becomea operative, and perspnsor vessels 
deposiling àtich material within thèse Unes, upon the waters enumerated 
in the àct, become liable tô the penalties prescribed thereby, Undoubt- 
edly, by fixing the limïts so far out to sea, the section becoïnea opera- 
tive bVer ail the tidal datera named therein, withoùt exception, (save, 
perhaps, in the case of spécial permits,) but such resuit is within the 
plaj,q.4çtter of the act, a,;^d if it opérâtes harghly, the court cannot afford 
rrdief. The décision of the district court austaining the exception to the 
firstjbause of action iareversed, and the exception pverruleq. The de- 
cîMoiiï 6f the district court as to the second, third, and fourth causes of 
actfdft;is siistained. Thé respondent did not on the argument object 
thatiÉe^rst cause of àëtion failéd to set'ïoftbthe limita presfcribed. It 
8bo,uld^dp 80,. iu the languageused in thé second cause pf action. The 
district attomey may aerve an amended libel, in accordàncé with this 
décision, within five days, and respondent may hâve thé usuàl tioie to 
àûiawèr the same. No oosts of either court to either party on this appeaL 
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6TEPHBNS V. BeËNAYS. 

(District Co:urt, E. D. Missouri, E. D. February 24, 1890,) 

1. Fsv^njiii Courts— Jubisdiotion—Rbobivbbs oir N^ational BanSs. 

Ûndet Rev. St. Ù. 8. S 568,9ubd. 4, whlch ^ves the district courts jurisdiotlon of 
"ail suits at common law brought by the tTnited States, or by aay offlcer thereof, 
autborized by law to sue, " the district court has jurisdiction of an action to euforce 
the liabllity of a stockhoidér in an insolvent national bank; brought by the receiver 
»pï)olntedfor the baiJj by tha comptroUer of the curreney. 

3. Samej.. ■ , . . . . ,, , 

Such" îurtsdiction is noï taken away by Aot TT. S. JUly 18, 1883, % 4, and Aot U. S. 
Aug. 18, 1888, § 4, which take away the spécial Jurisdiction of thfi district courts 
ove^ suits in which a national bani^ is a party. 
& Bam—Executors and Ac^ministeatobb. 

undcir Rev. St. Mo. 1886, § 190, which provides that dëmands a^àinst the estâtes 
of dec'eased persons mi^y b© estabiishèd by judgment of some court of record in t|he 
ordinary way, and by exhibiting a copy of such judgment to the probaté court, the 
fédéral Oourts ih Mlstourî bave jitriscliotioti of «ults Ui ostàblish such demands. 

■ At/Ltnfi 

Actîoû by Lon V. Stephens, receiver of the Mfth National Bank of 
St. Louis, against Thekla M. Beraays, exectttrix of George J. Bemays, 
deceaëed. Act U. S. July 12, 1882, § 4, provides that "the jurisdic- 
tion for séits hereafter brought by or against any association estabiishèd 
undératty law providing for national banking associations, except suits 
bëtwëen thena and the United Stateè, or its officers and agents, shall be 
thesaïn'eas * * * the jurisdiction for suits by or against baûksnot 
oigatïized under any law of the United States." Act tj. S. Aug. 13, 
1888, § 4i provides that ''aU national banking associations * * * 
shall, for the purposes of ail actions by or against them, * * * be 
deemed eitizens of the states in which they are réspectively located, and 
in'Bùéh caâes the circuit and district courts shall not hâve jurisdiction 
other ihan such as they wOUld hâve in cases between iadividual eitizens 
of the saûie State." 

Georjre D. jReynoîds, U. S. Dist. Atty. , for plaintiff. 

H. A. Loevy, for défendant. 

Thayer, J. This is an action by the receiver of a national bank, duly 
appoinijed by.an order of the comptroller of the currency pursuant to the 
natioàkl banking laws of the United States, and the suit is brought to 
enforce a liability on 35 shares of stocK in the insolvent bank, which the 
testator owned at the time the bank became insolvent. A plea to the 
jurisdiction of the court has been filed by defendant's counsel. It has 
several times been held, after mature considération, that a receiver ap- 
pointed by the comptroller of the currency to wind up the afifairs of an 
insolvent national bank is an officer, of the United States, and that a 
suit of this character, brought by such receiver to enforce the liability 
of a stockhoidér in a national bank, is a suitatcsommon law, and hence 
that the United States district courts, bave jurisdiction of such suits, by 
yiiîiuèpf subdivision 4 of sectioni 563, Rev. St. U. S., which givea the 
district courts jurisdiction of "ail suite at common law brought by the 
v.4lF.no.7 — 2G 
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United States, or by any officer thereof authorized by law to sue." It 
îs unnecessary to do mor^ thaiifcaU artt^ntiott to the décisions in which 
the subject bas been fuUy considered. Fretinghuysen v. BaldvÂn, 12 Fed. 
Rep. S95;{Pricev. Abbott; 17 Fed.iR^: 5O65; Antistr&ng-v. Etûesohn, 36 
Fed. Rep. 209; Platt v. Beach, 2 Ben. 303; Stanlmi v. WUkeson, 8 Ben. 
357v See^ &]s6^KmMd^J<f;Gibàqi^SM 498; JBont V.'Kénîiifidy, 17 

Wall. 19. '■-'■ ■ .-;:;,-■:::.•,■' \:,' 'r'':, 

Thie jflrîg^îétjôn ôftTiîs cOùrt, Àijçler tbë sëctioii; of the fieVi^d Statutes 
above referred to, is cl«Msly nOt afliîBôted' either by the proviso contained 
in the fourth f ection of t^ie M of July 12, 1882, (22 U. S. St. at Large, 
lôgOorby thefourtbsœoïpnoif^th©'*^^^^ S. 

St.- at Large, 436.) The acts lâst'^fërred to ôperate^ as ah liinendment 
pf . Bubdivigion ,1 5, § , 56?!, JRev. St,,p'., $1^ b^t' the junsdiçtio» qf the dis- 
trict coatt Wer this soit ÎS conferredby the fourth clause of section 663, 
and;thftCc)^U6(e lieenwlSi^fesMft flaflttjt^tilJed ï;fSi-^:-î^i^ ,ûf iÇoDgress 
last referred to. 

2. It is also claimed, as I understand, that the demand ii), q^es^on, 
beihg;agâi»st thé eâtaM ofi» deceaB&dipersQai!qaoonly,b9|enf0rQed;ip the 
.probate court oftbe,8tatft,;itifhieh h^ftjurijSdictiQRoy^r th^ïestate. ; A con- 
çlusiiKe, ans^yer to ;thi$ opje^tion is,'tha!t aeçtioft i9.0-of ithe.itlevipied Stat- 
; utèa oÉ-the stftte o£ Miasiowi^^ ai J..889,v«Kprçssly proyidjçft i th9.ti^deinands 
«^gaimt the. estâtes Ofdfi6eaBçd,per$o,iw^irn»ybe estaWisbfd iby. jjidgijaent 
,<» deeiseeflfiSpm^ court ©fireccœd: in, 4ii*jordinaj!yiway,;aBdifey içxhibitiog 
j »■ PQpy ; of tbei juidgwient' m> obtained; tft the: probate court. If :* l^dgin^pt 
Js'hftî in.thisjcourt on.tbB.jJemand sued for, It is trije that po ie^teoution 
can be'-awsirdfed," butthftâôdginent ttmet be ceitified tp the probate court 
'f{)r dassification, in theitaodefpreyidediby; the statutes ;pf,thç,state. ; As 
stjfce copEtsiof scomTO^Pdlaw: of, thestdte ihaye full jprj^adictiQQ pf swts to 
lestablisihî^eïûands agdn^t the estâtes iofî decease^f&rapns,, pP:,rf!ason: is 
rperôeiy^diiWhy a d^onaiMi of the sa,to&.î^£ir&Qter msîy .«at be #8t»bliahed 
in the fédéral court, and certiôed for classification in th©' modiÇi pursued 
in the state courts,;;. The/plea to Jtbe jwrJSdictiQfiiisoverroledi 
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j , , '. , , Wber^ » Ij^ak l?,rQq.uli^ .by^law tf)^ Çjy thp t^xes aase^sed, pD.EOltlts ph^rea, at\d 
' reiaibùrse itself from itsainàr^nolders, it,inày sue to enjoin collection of taxes ille- 

r, )<;g!all^'âg8e«toâ, as it stands itUtUe' raattiôii of a trustée, and sUôlt suit will saVe 

■ ,;;;i^nltipliçity.pf aqtions. -(..vj.,. :■, ,:■,(,„, v,; ' ■ ■,. ■'' • : :,■ - 

Vîîi,TioNAi PAÎres— TAjqkXi'cM or Shabiss B-r^ 

' ■ '■'•'Acf B» 1888, S 27, ^WrtiatoirtHaï sharek'ltl' bankà sHaU be assessed' to the share- 

V ■ li6Jder8i!butrequii!ii>g;t(i»i»Bl£j»;pày: testes, ao.àssessed, and \autliQrizing ît to «ol- 

. ieçtthe satnefronai, the sbaretlqlders, .imposes a tax, not v|pon the hank, but.^pon 

Itsstiàrës; a^permltted-D^'actoi conç'reM^'ti'rovlding: that a state tnày detertniiie 

' ; ; tM i^mner o| taKiifie tï|>â «Iwres al oAttoïail, )»an%9 ]ficiated:in the state; . -, 
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8». Equrir— PtEADiNO. '^ '■■.'• ' -,,-- ' ' .;"î' 

An averment in the b.ill that if a cectjaln "contention Is tme, which \6 déinied, 

thèn the said state law [sjjèci'fyîng' lt]i* !ittll>'àtid void, becaùae it operitèa à» 'à 

: discrimiiiation agalnst tne shareholder o^ kiatictna} banks, In violation of f^lije ex- 

presg terme of " Rev. St. U. S. § 5219, is suffiôiently explloit to raisé the' fsauè 

IrUettier ihere is In tbe act any discrimination {tr'dhibited by tbe act of ^n^âs. 

À. NAtioNAi, Banks— TAXATtoS op Shares— DBUnCTicîNS. 

Under Act La. 1888, § 27, relating to tajcatipnof national bank shares, mailing no 
déduction for that part of the bank's property èntering into tUéir value whictt con- 
sists of non-taxable state and national securities, which déduction may, nnder tho 
act, be made by individuals, a taz on national bank shares violâtes Rey. St. tJ. S. 
S 5219, prohibiting the assessment of such shares at a greàter rate thàti moneyed 
capital in the hands of individual citizens, and. it is Immaterial that the same dis- 
crimination is made agalnst other corporations. '. . , < 

6. iNîUNomoN— Illégal Taxation— REsiRAiHnta CoLLSorioir op Exoess, 

.. >4Q iRJ''i'°^i°''i^^^^i''i'>S '=<)l^^t^'>'^ °^ taxes on bank-shares, ip such case, will be 
grànted only as to the excess aboyé taxes on other iuoneyed capital in the hands of 
iDdlviduai citizens, and a référence may be ordered to ascertain the excess^ 

In Equity. Bills for an injunctîon. 
WAtte <fc>&«ndcr8 an<J JE. H. McClxfe6, for copiplaînants. 
Henxy 0i Milier, W. H. Bogera, Atty. Gen., and CarleUm Emi, Gity 
Atty., for défendants. 

Bèfpre Paedee and BiLijNGS, JJ, 

PsaiCoRiAM. . Thèse are suits brought to restrain the tax collectîng 
oflBcers of the state of Lotisîana and thecity of New Orléans from pro- 
ceeding to cbllect certain taxes àssessed against the shares in. thrèe na- 
tional hanMs on the ground that they are àssessed coiïtràry to the jfirôvis- 
îoas of iaw. They are broûght by injqnction bîlls on the eqiiîty side of 
■the ooqrt. ■ 

The first objection ui^ed to tiie complaints is that they are improperly 
brôught on the equity side of the court, for the reason that there is a 
complète and adéquate rerrièdy at law. Of course, they cannbt be main- 
taïiied as equity suits unless they présent a case which falls undér some 
one of the reeognized heads of equity jurisdiction. We thirik they pré- 
sent à case where the bank, charged by the statute of the state withthe 
duty of pàying: the taxes àssessed upon ail the shares of its shareholders, 
is in the fiosition of a trustée, and may ask the aid of a çoiirt of equity 
in defending its cestuii qàe trvxt from intôrlerence alleged to be wrong- 
ful, Ownminga v. JScmi, 101 U. S. 153, 156. We think, aiso, that the 
spécifie ground alleged in the bill,namely, to avoid a multjplicity of 
suits at law, is maintained by an examination of the case made by the 
bills. There are several aspects under either of which this ground in 
thèse cases is liiaintainable: FKrsUy, a suit in equity enables the com- 
plainant to join, as it has hère, in a single suit, the ofBcers of the state 
and 'thosfl ôf the city, whereas at law there would: bave to be aseparate 
suitagainst the officers of each; secondly, the decreeih equity can enjoin 
alli future trespasses, whereas a'suit at law would havé to be brought for 
each threatènKl collection; thinU'y, tbe corporation, bybringing a, single 
suit in equity, prevents the neoessity of proceediftgs àgainst each of its 
shareholder? «t law. Wô' think, therefore, that this suit is properly 
brought on; the equity. side of; the court. ; _ , : ï 
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The complaint iirged by thç bill is (1) that the tax îs assessed upofl 
thebank; and (â^ thât it vijjjates tîiecoùdition upon whicH congress bas 
permitted thè states tô t^x the sbàres bf national banks, in that the tax 
is at a "greater rate than that upôia othet moneyed capital in the hands 
of individuel citizens." The part of the statutes of Louisiana under 
•which thèse questions arise are the twenty-seventh and twenty-eighth 
sections ofAct 85 of 1888: 

"Sec. 27. Be it furtlier eracted," etc., "that no assessment shall hereafter 
be made under that naméas the capital stock of any national bank, state 
bank, banking company, banking flrm, or banking association, or of any cor- 
poration, compariy, flrrû, or aasociatlon, whose capital stock is represented.by 
shares, but the aotuàl ahates shall l?e ass^sed to the shareholders who appear 
as such upon the booksji.rggardless of ,3fly irahsfer not registered or entered 
upon the books, and it shall be the duty of the président or other ofilcer to 
f urnish to the assessor a complète list of those who are borne upon the bqoks 
as shareholders; and a^ taxes so assessed shall be paid by the bank, company, 
flrm, association,' or corporation which shall bë entitled tO coliecttheamoUnts 
(rom the shareholders or their transférées. AU ptopeVty.ownéd by the bank, 
Company, firm, association, or corporation which is taxable under secti9n4jOf 
this act shall be assessed directly to ther bank, çompany, ôrpn, association, or 
corporation, and the pro rata of such direct property taxes, and of ail exémpt 
property, proportioned to each share of capital stock, shall be deducted from 
.the amount bf taxes assfessiedto that share undet this section. : Such assess- 
ment shall be made where thé .barik,"..etCi,:''Î8 located, and not elsewhere, 
whether the shareholders réside there or not. Any président or, other oflicer 
who shail refuse or fail tpdeliver said li^t to the assessor sh^l b.e guilty of à 
misdeihèanor, and on conviction shall bè .punished by fine or imprison ment, 
or both, àt thè dlscretibil'bf the court. Sec. 28. Be it further enacted," etc:, 
"that no assessment shall be made of capital employed in trade under the 
nameas heretofore, but merchandise orother property taxable under section 
one (1) of this act, owned by any person* association, firpî, or company whose 
capital stock is not represented;by shajres, shall be assessed to the person, 
flrin, association, or cpmpany haying possession of tïje same, either in their 
own naate, or as agent for some ôthèr nanied person or jiersons." 

Thtese sections were originally passed as one. Act 1880, No. 77, p. 
102, § 48. The question as to whether the tax is not levied upon the 
corporation isy from its nature, not free from difflculty. In New Orlmris 
v.Hàiiston, UdU. S. 2&5, 7 Sup. Ct. Rep. 198, the suprême court of 
thé United States held that' a tax levièd under section 2T was a tax upon 
the corporation, and gave as the reàson that, aooording to the statute, 
the tax was to be pàid' by the corporation irrespeative of dividends ont 
of which to make the payement, and with no meansof. repayaient from 
the shafeholder exeept' by suit. Iii Bcmk y. Bouny, 32 La. Ann. 23&, 
'dur owh suprême court séems to bave considered it to be a tax upon the 
bank; for while, on account of the charter of that bànk, in that its div- 
àdends, by the statute; did not go to the shareholders, but were applied 
to pay the bonds issuediand loaned by the stata to the bank as jts capi- 
tal, they held the tax oould not bé levied upon the bank, they assume 
that the section 27, if applicable^ would- work out the resuit of a tax on 
the bank. But the act of congress permitting the taxing of national 
bank shares by the states contains a further permission, that the states 
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"may détermine and direct Ihe manner and place of taxîng ail the sharea 
of national banking associations loeated within the state." In the casa 
of Neiv Orléans v. Houston the question was with référence to the meaning of 
a constitutional contract which exèmpted the corporation from ail taxes, 
and whether, without violating it, a tax could be levied under section 
27, and, the corporation not being a bank or banking association, the 
last paragraph of the section had no force in solving the question; whereas, 
in this case the question, though under the same section, is in a very 
différent aspect, namely, whether the permission to tax the shares bas 
been foUowed. Thèse considérations, viewed in the light of the adjudi- 
cations of the suprême court, lead us to the conclusion that the act of 
1888 imposes a tax upou the shares, and not upon the corporation, 
where the question is propounded with référence to the permission given 
by th^ act of congress to tax the shares. 

As to thç objection that the tax upon the shares isat a gréa ter rate than. 
that'«pon other moneyed capital in the hands oflndîvidual citizenSj in 
a constitutional amendment ratified at the général élection of 1888 it is 
provided ^;hat— - ; 

. "There shall also be exempt from taxation and liçanse, for a period oC 
twen,ty yeals from the adoption of the conatitution of 1879, the capital and 
riiachinery and other pioperty eraployed in, thie manufacture of textile fabrics; 
leather, shoes, harness, saddlëry, bats, fleur, machiiiery, agriciilturalimple- 
ments, manufacture of icé, terpilizers; aird' Chemicals'; and furnitureand other 
articles of wood, marble. Or stone; scap; stationery.ink, and paper; boat- 
building,; and chocolaté: provided that not less than five handa are employed- 
in any onefactory." 

It appears by the affidavits and exhibits that the capital employed in 
manufactures exèmpted under the above-quoted provision in the cily of 
New Orléans alone exceeds the amoiintof $10,000,000; that the total 
national bank capital in the city of New ' Orléans is, in round numbers, 
$3j500,000, and the total capital of ail the banks, in round nunibers, 
$5,000,000. The reports of the assessors show that in the city of New 
Orléans the amount of money loaned, etc., taxable under the laws of the 
state fôr the year 1889, is, in round numbers; $5,600,000. Thèse fig- 
ures would indude a large proportion of the manufacturing and banking 
capital, money at interest, througbout the state. On this showing, ■ 
there is a discrimination against. capital in vested in national bank shares, 
but whether it is of such a character, or so considérable, as to bé pro- 
hibited by the limitation established by congress, as that limitation has 
been construed by the suprême court, is doubtful. See Boyer v. Boyer, 
113 U. S. 689, 5.Sup. Ct. Rep. 706; MercantUe Bank Case, 121 U. S. 
149, 7 Sup. et. Rep. 826. 

, We go on to consider the question whether there is, in the stàtute un- 
■der which this tax is lévied, any discrimination which is prohîbited by 
the act of congress. The act of congress is found in section 5219 of the 
Revised Statutes: 

"Seo. 5219. Nothing herein shall prevent ail the shares in any association 
from being ineluded in the valuation of tbepersonal property of the owner or 
iiolder of such shares, in assessing taxes imppsed by authority of the state 
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•«rlthln irildii the associÂtlbn îs koéutéi; but the législature of^cbstatémay 
détermine abd direct the mannerand place of taxing ail the shat^es of nation* 
al, banl^ing aaa^iations locato^* witbin the 8tate,,subject only to the two rer 
striction?! — ^that the taxatipij.^hallnot be at à gieater rate, tbao is assessed 
ùpon otherimopeyed capital in. the hands of individnal citizens of such state, 
and that tbè shares of any national baiiking association owned by nop-residents 
of any state shall lie taxed in: thé city or town where the bank is lôcated, and 
not elS6*here. Nothlng HeMn' éhall be cotistrued to exempt the real prop- 
erty of associations from eitherétate, oounty, or municipal taxes, to the same 
extent, acçording to its value, aa other real prOperty ia taxed." 13 St. at 
Large, p. 1H,,§ 41; 15 St. at;Large, p. 34. 

It was insisted by the solioitora of the défendante that this groutid of 
complaint, though presented in the argument, is not explicitly made by 
the bill. Wethinkitis. ThebiUavers — 

"That if said contention is true, which is denied, then the Said state law, 
to-wit, the Aot No. 85 of 1888; Is null and void, because it opérâtes as a dis- 
crimination against the shareholders of national banks, in violation of the bx" 
pi^ess terms of section 5219 pf thc) Bevised Statutes of the Uuited States." 

The claim on the part of the complainant is that under the act of 
1888 the discrirniBation against hatîonal banks consists iri this, that they 
8te taxed upon à valuation aii'ited at by the market value, without de- 
ductîng the amopht of exempt prbperty owned by the bank, whereas ail 
moneyed capital in jthe hands bf the indivi^tial citizen is by that act re- 
duced by taking out ail exempt property. National banks are taxed un^- 
der section 27. Moneyed capital, not represented by shares, or in the 
hands of individual citizens, is taxed under section 28. It has been set- 
tled by the suprême court of the state {Bankv. Board, 41 La Ann. 181, 
6 South. Rep. 408) that, under thevfitate statuteof 1888, national banks 
are en ti tled to no d«luction from thevaluatious oftheir shares, by rea- 
Bon of their capital being in whole or part invested in any speeies of prop- 
erty, unless. the sanie be exempt: byothe constitution of 1879; and this 
constitution would exempt iioneof the securities held by thèse com- 
plainants exoept the shares in man^lfaoturing conipanies. In that case 
the question of eqUality of taxation on bank-shares, and moneyed capi- 
tal in the hands OfindividualsjdoeB not appear to hâve been presented 
oje considered. It was adœittediby; the solioitors forthe défendants 
that in case of an individualjthérewould be an exemption, under sec- 
tion 28, of allbobds of the United , States, and of ail state and city secu- 
rities vi^hioh under the state law aaJeiexempt. Indeed, it is difficult to 
Bçe how, if the tax is to Me assessed, upon the capital of individuals or 
partnersliips in the manner reqjiii^dby section 28, i. «., not upon the 
aggregate amount invested in their business, but Upon dach item of prop-^ 
erty «emift»n,ieaoh security whiph is by valid state statute exempt from 
taxation would not be necessarily excluded. So far as fédéral securitieâ 
are concerned, the exemption springs from thefact that they can be taxed 
only in the manner permitted by congress, and congress has given 
no permission tp tax them djrectiyw i ; So far as the state and city se- 
curities are concerned, the ex^nptiOQrests upon the statu tory Oon tract 
of the legislature^ôf the state; Which' the' suprême court of the Uûited 
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,.^tates has ^ways held was,; under the constitution of the United States, 
4rrepeala,ble either by législative enactment or oonstitutional provision. 
,It wonld fo^ow that, so far as individuaJis or pa^tnerships jare concerned, 
ï^hp jare to be taxed under section 28^ tbe securities constituting their 
capital, ajxd exactly like the most of those held by complainants, and 
constituting their capital, either wholly or in part, would be exempt. 
This Is thealleged inequality, wrougbt out by the act of 1888, whichis 
complained of in the biljs of complainte In this class of cages, and con- 
^depi^ what is meant by the terms "moneyed capital in the hands.of 
indivjdiial citizens, " the supj;eme court h^s been ^plicit in distingiiish- 
ingsucîj, capital from other Personal property. In Bankv. Breton, 105 
U. S. 324, they say: 

" The act Qf coDgress doeis not make the tax on personal property the mëos- 
.^re of the tax on hank-sliare^Jn the i^ate,;^ut the tax. on moneyed <!apitAi;ia 
the hands ol theiiiidividual citizena. Crédits, money lo^ped at interest, and 
dëtnand^ agàinst pèrsona or corporations are more purely représentative of 
inoneyed bâpltàl thah personal propétty, sb'fàr as tlïéy èianbesaid todiffer." 

; . Unidpvibtiedly jthere ptiay be much pei^onal property exempt from tax- 
ation, withoutgivingbapktshar^, a,right to similai^ exemption,; because 
persppal propeçty i? not .pecessarily, mpneyed capital; l?ut tfae rigbtp, 
cgr^ditEi^ den}ai)d^,;and mopey ai interest; mentiqn,ediii;tbQ, Indigna stat- 
mie, , ifrom which bma fide , debts may be deidnçted,. ail xx^f^n moneyed 

. oajàtoi invested in that way. Aijd ip the case of MereantUe Bank v. Ifevo 
Forfc, ,121 U. S. 149 , ,7 Sur. Ct. Eep. 836 , tbey reaffirm ,this distinction, 
so ithattliat trib\inal bas declaxedtba^ while national, I;)a];kk secan 
,îipt be t^xed vrhen heldias other persopîvl property is, ;they niaybe indi- 
^eqtly^whenforming a portion of-moneyfdcapital, fqr jttiexeasoptl^at.fpr 
the purpose of t^f applicatipin ofjtbe limitation, moneye4fiCapital,i§ oi^e 
thing, anfi; otljer persop^f property > another. Now seiction; !?8 of the açt 
of 1388,, as far as shai^. in national ;^aaikS;are concerned, tases th^m^ 
an undeducted élément in that whiçb goes to make their paarket y^lue, 
:l?pt, 80 far as î^i .moneyed capital held by individuâl citii^ens is con- 
oemed, by adopting; a diflferent systj^m pf val^ation, and inopoçing no 
tax^y^ upon theyarioQB tbings or ^l^ments whiç^ cpnstîtute capital, 
pUowQ ^and neçessi^tates the same seçùntiesito.betre^tedaspersonjal prop- 
erty pther tfaan moneyed capital, and tijua exclqdes ftjeni froia jtàxatipn. 

^ ^mplain^nts' grievance is then narro^ed down^tp this: According to 

iihe^fAi of 1888, under which thie t^Jf islevied, ail mp^eye(J capital em- 
ploy^d:in any business in the state, nptiheld in shares, by the statute 

■ is a.Ho.wed the exemption of non-taxable property. The shares of na- 
tional baçksjare not allowed any such exemption; tha^ is tpBay^aH^ mon- 
eyed capjtal except that held by shares beforè it is taiXfid hag Qxcladed, 
or taken, put from it, ail nationaJ,; city ,, andi state securities.; TJise valua- 
tipnpf shares innation^l banks, and ail other monçyed capital held in 

. ehîires, is assesged without, any such explusion or. réduction, There is 
then a manifest discrimination betweepi the rate of ,ta?^ on sharea in na- 
tional banks and that on jall other moneyed capital ip the hands of indi- 
.vidqals aadpi^tnersbipa.: i 
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There remains, tbéii, the question whether it makeà any différence 
thatthe shares iïiëll corporations other than naticfnal banks are subject 
to the adverse discrimination as well. The yard-stiëk or standard estab- 
lished by congress is moneyèd capital in the hands of individual citizens, 
and it is no answer to the objection that the shares of other corporations 
are discriminated against as well ; fol: it is not shares in corporations, not 
moneyed capital held by corporations, but moneyed capital in the hands 
of individual citizens; which is the test. Under the statute of 1888, ail 
individuals and partnerships, even those engaged in the business of bank- 
-îng, ail moneyied capital in the hands of individual citizens, may hâve 
the exemption which the statute deiiiëS tb national banks. But even if 
we were to treat the limitation of congress as being other moneyed capi- 
tal', and strike Qut the words "held by individual citizens," the rèstric- 
;tibn Would even then hâve been viôlated; for it could hardly be main- 
Mnëd that it w^s intehded by côngrëss to subject national banks to a 
greater rateof taxa^iio^i thanwàs leyied upôn the aggregàte capital of in- 
dividuals and partnerships employed in ail branches of business and 
trade. But ît waS ui^ed by the learrièd solicitors that the suprême court 
'■of the United States has in séveral cases decided that fhe shares of a na- 
> tional bank might be taxed without any déduction, from the fact that 
îtà capital WaS ihvested in fédéral aecurities. The answer to this sug- 
gestion is that, while it is true that fédéral bonds may be indirectly 
taxed, thoUgh they form a portion bf the bank's capital, they can be 
taxed only where they aire subject to a'similar tax when forming the 
ïnoneyed capital in the hànds of individual citizens. It is conceded by 
^he complainants that féd'eral bonda held by a national bank are taxable 
as part of its capital, and are not to be deducted unless they would be 
"'in thé caèe^of other moneyed capitîd employed by individual citizens; 
■and it is ûi^ed that by the statute they are to be deducted in the cases 
'^^here the capital employed oonstitutes a large and considérable portion, 
if not the majority, of the individual citizen's capital employed in his 
"business throughout the statè. The fatal objection is not that the fed- 
'ëral or state or city seéùritiès are ûbt deducted, but that they are not de- 
ducted from the shares(, whilé théy are deducted frôm other moneyed 
capital. The ihequality, not simpîy the omission, of the déduction, is 
thëgrôuûd of cottiplàint. Màny cases are cited. They are almost ail 
'referred to or summarized iti Mer-cantUe Banhv. Neio York, 121 U. S. 14Ô, 
7 Sup.Ct.Rep.826. Thèse ëàses hold that fédéral securîties may betaxed 
as part of capital, but subject to the same rule of equalityas other capital; 
that the législature may exempt propet*tJ* without violating the limitation 
of cotigress upon the taxing powér of the states; that the court will not 
«onSidér the limitation violatéd when a vèry inconsiderable amount of 
property'only was subjected to a lessrate of taxation; and that the ine- 
qualîty prohibited by cbiigress may cohsist in valuation, provided it 
Works practicaHj' a dlscrîminating raté bf tax. Most of the cases hav© 
presènted the question of discrimination between the national banks and 
other corporations. ' Ih thèse cases the court has had to resort to analo- 
gies or parallelisms, and has sometimes inquired into the nature of the 
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business ôf the corporations more favorably dealt with. But, wherever 
the question bas come before the court as to discrimination between the 
mànnér of getting at the valuation of the shares, and the manner of get- 
ting at the value of moneyed capital actually in the hands of individual 
citizens, the suprême court bas simply çonjpared the two methods, ma 
wherever tbere was a différence which made the taxhigher, thatis, when: 
the excess was either in the literal rate, or in the valuation upon the 
bank-shares, has decided against the tax. The case of Boyer v. Boyer, 
113 U. S. 689, 5 Sup. et. Rep. 706, is a forcible illustration of the views 
of that tribunal. See, also, Pe&plev. Weaver, 100 U. S. 539; Pdton v. 
Banh, 101 U. S. 143; Çummings v. Bank, Ld. 153; Svpervisors v. Stanley, 
105 U. S. 305; and J5anfe v. BriUon, Id. 323. In Boyer v. Boyer, 113 
U. S. 701, 5 Sup, et. Rep. 712, the court states the principle which 
harmonizes ail thèse décisions. That principle they state as follpws: 

"ïhe exemptions in favor of other moneyed capital appear to be of such a 
substantial character in amount as to take the présent case out of the opéra- 
tion of the rule that it is not absolute equality that is contemplated by the act 
of congress, — a nile which rests upon the ground that exact uniformity or 
equality of taxation cannot.in the nature of things, be expected or attained 
under any systëmi But as stibstantialequality i& attâinable, and is required 
by the suprême law of the land, in respect of state taxation of national bank 
shares, when the inequality is ao palpable as to show that the discrimination 
against capital invested in such shares is serious, the courts hâve no discré- 
tion but to interfère." 

The ground upon which discrimination is established by the act of 
1888 is that from the shares of the national banks there is not the pro- 
portionate déduction for thàt part of its property entering into their mar- 
ket value which consists of non-taxable securities, whereas from the value 
of ail the moneyed capital in the hands of thë individual citizeh it is by 
the statute deducted. The case is controUed in principle by People v. 
Weaver, 100 U. S. 547. In Van Allen v. Àssessors, 3 Wall. 573, 681, the 
court dealt with the question whether an inequality which resulted from 
the fiact that the shares in national banks boing taxed as shares, and 
state banks through, their capital, was a violation of the limitation im- 
posed by congress which we are eonsidering. The court held it was, and 
for the reason that the state banks would be favored, in that "the bonds 
of the United States, which are exempt from state taxation," would be 
deducted from the capital. That is, that the manner of levyingthe tax, 
in order to be eqqal, mustallow to the national banks, and to that mon- 
eyed capital, which is made the standard, the same right to deduct the 
amount of fédéral securities. The case made by the bills of complaint, 
founded upon the statute of 1888, isthat of a substantial discrimination; 
for the statute séparâtes, and subjects to one rule of taxation, ail mon- 
eyed capital not held in shares, and the capital of banks or corporations 
held in shares to another rule. 

. We are of opinion, then, that there is a discrimination against the 
shares of national banks which is prohibited by the act of congress, as 
<;onstrued and,applied by the United States suprême court. But it does 

?ot foUow that, because the tax is in excess of what it should bave been 
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ùôiîél tB'e ÎÎDîitatioïi esteblished by ' thô' cofigt-esâ, tberèforé thé whole 
t&iitlà^'bé^njbihed. That which is due must be first paidorténdered, 
Tbiô'Mê has'béêil laid down by thèMpreme court. Staté Railroad fax 

We^'àî^è' éî'thé opinion tbafôû thé' case made the complainarits are en- 
tfflëdtd'aii ifajtoctidn agaiûstthè'eXcèaa of taxation resulting frora the 
excessive aSS^métots àgaînstIhéfeteBpectiye shareholdersj and perhaps 
to the full éxtent clainied ih thé bills. A référence will be the most aat- 
isfactory inethod bf ascertaiflitig thé' réduction, by reasonof exempt prop- 
erty held by thô banks. Each co&plainant is entitled to daim on the 
vaJuations as made by the assessors under the views herein expressed; 
and, unless cbùnsel agrée as to thé proper réduction on the showing al- 
ready Iliade, sûch référence 'itfill be'ôrdered prior to issuing injunction 
fendenie. 
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(OirtiMt Corni, CD. MUtOiiirUE. D. Felmiary 21, 1890.) 

1. SPBoma PaEK)EMA.NCE— Requibites oi Contraots— Patents. 

Where a pateat99- Ucenses anolbsc. to manufacture the patsnted article, and th» 
llcensee agreeà tù p&y royalty, tô tàiiké motithly reports of sales, to admit the va- 
lldity of the patent, and to give lt»(Xi.<){)eration in maintaining the patsntee's bus- 
iness and tne patent under which tl^ç; liçense is issued, the patentée reservlng the 
power to revoké the Ucense, thé cohti;àct cannot be speôifically enforced, the cor- 
enant as to co-operatlon belug tûo vagub^ and the remedy of the patentée, by revo- 
cation of the Ucense oi: action at la w,pelng ample. 

8.'B<)UITT — AOCOUNTINa— Patbkts, ., j , 

Âbill for ah t^cQunting, unde^'snim ôontrôct, will notbeentert^ed, the remedy 
iit law bèing ample. < , . > .. <, 1 

' In Equity. On demurrer to bill. 

The billin thitcase avers, in Substance, thàtcotnplaînantistheowner 
df certain barbedfètice wire patëÈtS,' atid that on br about May 1, 1888, 
iti^antëd a licénSe to défendant to manufacture and séll certain stylea of 
bîtrbëd fence wire to the amotiiitof 6,000 tons për annùtn; that by the 
terôis of thèliceiise défendant agrëed to pay a royalty of 15 cents per 
hundred poUiids on ail fence wire aômanufactured and' sold, and to pay 
thé same mohthly; that thé liéèh^èë agreed to make mohthly reports to 
thé licensor of the nurbber of pôunds of fence wire sold, and also of the 
niïinber of poùndscorisigned by thé licensee during the precedingmonth, 
aiid'that sUcjh'irépiorts should gité thé names and résidences of the jpèr- 
iôïisto'Whom sales had been iftade, and shoùld also slîow in détail thé 
priées and tenus of delivery and payraent; thàt thé licensee also agreéd 
tt> admit the validity of the patefitô'ùndèr which the llcense was takèn, 
that it would BOt faiake or sell durîhg the period of the licensé any barbéd 
fence wire other than that which it was licensed to niake and sell, ànd 
that it would c6-operate in prbperly maiiiitaining thé barbed-wire bus- 
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iness, and the patents ïincleirrWhich the license waa granted. By the 
tenns of the license, the licensor reserved the right to cancel and annul 
the same for any failure ofi the licensee to comply with the provisions 
thereof. The bill further avers that complainant.had at the time of 
granting the license issued si'milar licenses to other persons throughout 
the United States; that the complainantwas iteelf a manufacturer ofbarbed 
wire; and that, in order to maintain its rights and secure the benefits to 
which it was entitled under its patents, it was necessary that aJl the cov- 
enants and agreenients made by its several licenses should be faithfully 
kept; and that défendant had notice of suoh facts when it accepted the 
license in question. The bill also shows that since May, 1888, the de- 
fendant has willfully violated the provisions of the license by making 
and sellilig barbed fence wire such as is described in the license, and by 
failing and refusing to tnake the monthly reports called for, and by re- 
fnsing to pay royalties. In view of the premises, complainant pfays for 
a decree requiring the défendant to render an account of ail wire made 
and sold since May 1 , 1888; that it be required in future to strictly keep 
and perform the covenants contained in the license; and that in the mean 
time, and until the further order of the court, it may be eujoined from 
making and selling barbed fence wire of thekind described in the license. 

Lehmanti <fc Park and Hitchcock, Madill & Mnkdnburg, for complainant. 

W. B. Homer, for défendant. 

TïiAYEB, J., (after atating the facts as àbove.) On the case made by the 
bDl, the complainant is not entitled to équitable relief. It cannot main- 
tain a suit in equity, merely to hâve an account taken of the royalties 
due to it, and a decree for their payment, as it is now settled that courts 
of equity^ even in patent cases, will not entertain bills merely to ob- 
tain au account of profits or damages realized or sustained by the in- 
fringement of letters patent. To authorize a decree for an accounting, 
either as to profits or damages, to which a complainant is entitled under 
the patent laws,the court must first acquire jurisdiction of the cause, on 
Bome well-defined équitable ground. A case does not become one of éq- 
uitable cognizance merely becausean accounting is prayed for, or because 
it is proper or even necessary to take an account, as courts of law are 
compétent to deal with suits of that character. Though it is usual, in 
many équitable proceedings where the bill is sustained, to order an ac- 
counting, y et in most, if not ail, cases where such relief is afibrded it is 
regarded as relief that is incidental to the main purposes of the suit, and 
an order for an accounting is almost invariably granted in obédience to 
the well-known rule that a court of equity, when it acquires jurisdiction, 
ehould administer fuU and complète relief. Root Vé RaSiway Co., 105 U. 
S. 189, and cases cited; Purifier Co. v. Wc^J, 28 Fed. Rep. 814; Cran- 
dall V. Manufacturing Co., 24 Fed. Hep. 788. It is not claimed in the 
présent case (nor could it be successfully daimed) that complainant is 
entitled to the injunctive relief prayed for^ and hence that an account 
may be taken of the royalties that hâve accrued under the license, as an 
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înbîdeiîl of sttch injunctive relief.; iAn injunction cannot be granted to 
restraiiitbei défendant from ùianûfaisturing and selling barbed wire, be- 
caUse défendant is confessedly operating under a license granted to it by 
the plaintifi'; which is as yet unrevoked. So long as the licerise remains 
in forcé, cottiplainanl; is not entitled' to an injunction to restrain the man- 
ufacture «nd sale of the patented article, but must content itself with 
sûch remédies as: it has under the license. Purifier Co. v. Wolf, sUpra; 
Densmore v. Tanite Co., 32 Fed. RefK. 544. While complainant's coun- 
sel impliedly concèdes that an injuhction as prayed for cannot be awarded, 
and therefôre boûcedes that an' accounting cannot be ordered as an inci- 
dent to snch ^équitable relief, yet it is strenuously urged that in the prés- 
ent casÊ complainant has an îndépèndent right to an accounting in eq- 
uity, and that: buch right growsoùtof the peculiar relations existing be- 
tween the parties, under the provisions 'of the license. It is said that 
complainant is itself a manufacturer of barbed wire; that it needs the in- 
formation wHich défendant covenanted to furnish by its monthly reports, 
both for thë^proper management of «its own business as a manufacturer, 
and for the défense of its rights under its patents; and that, in view of 
this fact, it has a right to call for a discovery and an accounting, and to 
invoke the aid of a court of eqûity in that behalf. The answer to this 
contention is that the relation between complainant and défendant, so far 
as the bill shows, does not differ essentially from that existing between 
any licensor and licensee, where royalties are paid for the use of an in- 
vention. If cottiplainant is entitled toa discovery and an accounting in 
equity, and tomaintain a bill solelyifor that purpose, and éntirely inde- 
pendent of other équitable considérations, no reason is perceived why any 
other licensor might not maintain a bill on the samé preteiise. The po- 
sition taken is therefôre untenabley and cannot be rrtaintainedconsist- 
ently with'the:authorities abovecitè'd, holding that a bill in equity for ïWi 
accounting rilerély is hot the propep remedy to reeover' profits realizèd 
by au infringènfeht Of letters patent, ôr to reeover Royalties due under a 
license. Fûrthermore, undeftiieptactice which no w prèvails at law, un- 
der the provisions of section 724, Rev. St. U. S., thé complainant may 
ftbtain ^as'fuli information for the protection of its interésts by a suit at 
lâWtO rëcovëf the royalties in: question aait could possibly obtain by à 
proceeding in chancery. Thére'^eihs to be no occasion, therefôre, for 
resorting to eqikity merely to obtainà discovery ând an accounting. The 
équitable powerèof the court cànhot be Called into réquisition on the 
plea of neeessity, because the authority of a court of law is ample, if an 
'laccotinting and adecree for the paymfent Of royalties is ail the relief com- 
plainant iâ entitled to. / ;• ' 

■ But it is fùrthèr insisted that the bill may properly^'be entertained as 
a bill for spécifie performance. There are, howevCr, insuperable objec- 
tions to retaining it on that groûndj No court, so iat as I am advised , bas 
'évèr undertakèri to ènforce the #^ëcîfic performance of covenants such as 
thë license existing betw^een thé jîartiés to this suit con tains. For a breach 
of the main covenants contaified in the license,— those, for instance. 
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whereby défendant binds itself to render monthly reports and to pay roy- 
alties, — the complainant can, as before shown, obtain adéquate redresia in 
asuit at law. Another covenant in the license— that whereby the de- 
fendant bbund itself "to give its co-operation in maintaining the barbed- 
wire business, and the patents under which the license is granted" — is 
altogether too vague and indefinite to warrant any court in attempting to 
specifioally enforce it by judicial order or decree. The license also calls 
for the performance of personal duties that are continuous during the ex- 
istence of the license, and it seems to be the better opinion that it is in- 
expedient for courts of equity to attempt to enforce the spécifie perform- 
ance ofcovenantsof that nature. Marbie Co.v. Ripley, 10 Wall. 368; Port 
Clinton R. Co.v. Clevdând, etc., R.' Go., 13 Ohio St., 544. At ail events, 
this court does not feel inclined to undertake to supervise the perform- 
ance of ail the duties assumed by the défendant under the provisions of 
the licensey and for the full term of the license,. without some stronger 
assurance than the présent bill affords that the complainant will suffer 
irréparable injury, if left to enforce its rights in a légal proceeding. And, 
laslly, it may be observed, as an additional reason for refusing spécifie 
performance, that the complainant bas the power to revoke the license 
in question at any time, if the remed)' at law for the enforcement of the 
covenants therein contained is in any respect, or for any cause, incom- 
plète or inadéquate. For the reasons given I conolude that the bill àoes 
not state a case for équitable relie! of any sort, and^ the demurrer thereto 
is accordingly sustained. 



Bank OF t;he Metropolis w. W,EBEB, Collector. 
(CTrcMit CottrC S. D. New YorJt, November 27, 1889.) 

Bai^ks ii^ND Banking — Daposits— Taxation— Chbcks and DrApts of Ôitt Banks. 
,Bev. St. U. S. §3408, providçs tbat state banks sball p^yataxof onetwenty-fourth 
of onè per œnt. per month on the average deposits of money subject to payment by 
cheok 01" draft, or represented by certii3cal.e8 of deposit or otherwise, whether pay- 
ablç on, demand or at some future day. Plaintiff, as snob bank, reoeived for de- 
posit checks and draf ts on otber city banks, whicb were sent by it to another bank 
to bè pïit through the clearing-'hiouse, necessitating the keepirig of a large balance 
in suoh; other bank to meet any balances that might be due f rom plaintiff to such 
bank on accoùnt of those clearances. Held, that the cheok;s and draf ta upon other 
City banks oonstituted a part of plaintiff'sde'^osits subjéct to payment on cheok or 
di;srft,^nd should be inoluded in determining the average daily deposits for the pur- 
pose of taxation. 

; Samb — Checks and Dbafts of Countet Banks. 

But Whére a portion of plaltitift's deposits 'oonsisted of checks of oountry banks, 
which were not oonsidered as subject to payment on check or draft untU they hao 
bëen sent to the respective countiy banks against whom they were drawn, and re- 
turnod as good; sacb deposits should not be Inoluded in the average dàiiy deposits 
until suoh return had been madft 

At Law. 



414 : i:;I!Eff>ï!EAI,:KEEOSÎC»K, vol. 41. 

■;vïhî»;f3 An action l?3fouJCitbiy tiiè Bank 6f >the Mètropolis against Max 
Weber { ooUector of internai .revenue^ to : recover $4, 361 . 90, i being the 
^^re^â,te ôf certain internai revenue taxes assessed upon the bank for a 
làx upôn;the average aniount of nionthly deposits diiririg tàe 18 moûtbs 
ehdiïig NoKember 30, 1882. The plaintiff ia a state bank, and the tax 
was ilevied under section 8408 of ttie Revised Statutes, which provides 
thatsHièh banks shall pay '*a tax of bne twenty-fourth of one pèr centum 
eaoh mpntli ùpon the average amountôf the deposits of money subject 
to, pàyinent by check or draft; or represented by certificates of deposil 
orotbeïjvise, whether payable on demand or at some future day." The 
ambuBfeaàto which plaintiff daims to hâve been illegaliy assessed are 
so muohJof jthe tax as was paid on deposits ofchecks of ôo-câiled "country 
banks/î banks locatedelsewherethan in New York city, and so mueh of 
the tax as was paid on checks and drîafts upon city banks, which, having 
been received by the plaintiff, i^ere by it iSent to the IJnion National 
Bank, to^be put throughsthe clôarîng-house. The Bank of the Metrop- 
olis was nota memberbf the dearing-house during thi» period; and it 
made its clearances of checks on other city banks, and checks on it de- 
posited in other city banks, through the Union Bank, which was a mem- 
ber of the dearing-house. It was therefore necessary for it to keep with 
the Union Bank a large .balance to méet any balances which might be 
from diay tô day due tothei Union Bank from the plaintiff to make its 
dearances. As to the country checks, it appeared in évidence that there 
was an understanding between the plaintiff and its depositors that they 
should not draw against any country checks deposited by them until 
they had been sent out of town and returned as good, The other mate- 
rial facts appear in the opinion. Thé testimony being closed, each side 
moved for the direction of a verdict. 

Joseph H. Chpate &nd T^m- ,T- Shenrnn fior pl&intiS, 
Edward MiUMl, U. ë. Atty., and^ièmm /. Rose, Asst. U. S. Atty., 
for défendant. 

Lacoi^^, J., {prally.') In view of the uncontradicted testimony in this 
case as to the arrangement between the bank and its customers, and of 
the décision ofJudge Brown, (!7. S. v. Nassau JSoni,') I see no other 
way than to hold that thèse country checks were not deposits of money, 
BUbject to payaient by çheck or draft, uhtil the time that they ripened 
by collection into something other and différent from what they were 
^hen deposited. I am s^il! unable; to reach the same conclusion as 
Mr. Choàte, touching the etlfficiency of the proof, but, in view of the fact 
that that is something which should be determined on a dose inspection 
of the figures and proofs, am satisôed that the proper disposition to make 
of this branch of the case is to direct a verdict in fàvôr ôf the plaintiff for 
tîieatnount ît daims, with inlerest. Thereafter, when the testimony is 
written out, and ail the exhibits are before the court, examination iïtay 

1 See note at end of opinion. 
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"be made, upon a motion for a new triai, to see if tîië error which I thînk 
exists in the plaintifF's calculations does in fact exist, or if I hâve mis- 
conœived entirely what the teatimony ia upon that branch of the case. 
With regard, however, to the other part pf the case, to-wit, the claim 
for déduction on account of a veragé, balances held by the Union Bank, I 
must direct a verdict for the défendant. Thèse àverage balances, as I 
uncjerstand them, are theniselves made up from checks and drafts upon 
city banks deposited with the plaintiffby its customers. As to thèse, 
there was an arrangement betweenthe banks, by which they were sent to 
the triiiori Bank to be clearéd, and it may be that as the resuit of such 
arrangetnent the same amount of money has paid twîce as a deposit; 
b^t it bas Bo paid becausé it has lived twice as a deposit, once in éach 
bank. It certainly was a deposit in the Bank of the Metropolis while 
it> tb(e sliape of checks deposited by its customers, and was retaiiied by 
ituntil'the morning When it was sent down to the Union Bank. If, 
aftei' that, it was 80 treated by the Union Bank as to become a deposit 
there, that fact is immaterial. Verdict directed accordingly. 



ON MOTION POB NEW TEIAL. 
(February 6,1890.) 

LAtiOMBB, J. The views expressed upon the trial as to the qotï-taxa- 
ble charactër of countxty checks during transit, aûd as to the taxable 
cbaraçter of the deposits seût to the Union Bank for dearance, are un- 
changed. Upon the reserved point, a oareful examination of the vari- 
OUâ exbibite, and of the testimony in the case, has led to the foUowing 
conclusions: The claim of the plaintifF is that it should bave been re- 
qtiirëd to retum only the àverage net deposits, afler deducting the àver- 
age amount of country checks outstanding; in other words, that the re- 
tufnsitmade should hâve been similar to those it did make prior to 
1881L ; It concèdes, however, that at some time the country checks 
should pay. ' What is to be ascertained, then, is whether the country 
dieckÈi would escape altogether, or to a considérable estent, if plàintîff's 
noethod of inaking retums were adopted. To do thiSi we may first takô 
np thé inquiry independent of the circumstance that the plaintif^ «has in 
fact paid^ and nowiseeks to reeover back. Assuming that for theutonths 
in question plaintifif is preparing its retums, is the method it'asks to 
adopt tbeœirrect oneîi.Inasmuch as the question concems averàges, it 
may 'beiàésumed thàt the amount of each: item for each day is the àver- 
age amdUnt. , So, tob, it may be assumed that the time required to real- 
iie on each'«ountry chéck is the àverage timélbr idl, and any particular 
titne mây be assumed, as, for instance, 10 days. If <20,000 of country 
checks are deposited each day, and 10 days are allowed for their transit, 
tfae;bmount of them outstanding each day willbe $200,000,— ^ sutti not, 
of course,; composed enti]%ly of the same dheckvfor two successive dayà. 
W«:JîMiy then construot the following table: i :;< 
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.1- 



Qboss Db- 

, P09IT8. 

(Aggregation 
of deposits 
as found àt 

;8 p. M. day 
before.) 



EXCHANOES. 

jCustomers' 

cnôcks whiolx 

coiDB up Irom 

olearinig- 

house.) 



Net Depos- 
its. 



[A-B] 



CODNTRT 

Ohuoks 
Odtstand- 

ING. 



-, ».■■...■ 

[0-13] 

(Deposits to 

be returned 

f or tax, as 

plairitifE 

claimÀO 



1.. '..;■. :;...„ 

3....:.....;.. 


$ 2,500,000 
2,500,000 
2,500,000. 
2,500,000 
3,500,000 
2,500,000 
2,500,000 
2,.500,000 
2,500,000 
2,500,000 
2,500,000 
2,500,000 . 

" 2,500,000 
3,500,000 
2,500,000 
2,500,000 
2,.500,000 
2,500.000' i 
2,500,000 
3,.500,000 
3,500,000 
3,500,000 

••■3;500,000' 
2i50P,!000 . 
2,500,000 
2,fe00,000 
«,500,000.:, 


3 ,.. 

4............. 


10... „■.;.'..... 

îi..'.;:;^.i..... 

12 , 

13 


14 


15 


16 


17 


18 


19 


20 


31 


32... , 

2S...\.'.:.^..'V.': 


24.. ..*... 

35..., 

38..,!......... 


37. .....;..(... 


Dividetiy2r. 

Averageper 

mo.,,.,..,.. 


Iîé7,fe00,000 
: 2,500,000 



$500,000 
500,000 
500,000 
500,000 
600,000 
500,000 
600,000 
600,000 
600,000 
500,000 
600,000 
600.000 
800,000 
500,000 
500,000 
500,000 
500,000 
500,000 
500,000 
500(000 
500,000 
500,000 
500,000 
500,000 
500,000 
500,000 
.500,000 



118,500,000 
. 500,000 



2,000,000 

»,ooo;ooo 

. 2;000,000 
2,000,000 
8,000,000 
2,000,000 

■ 2,000,000 
2,000,000 

; 8,000,000, 

3,000,000 

2,000,000 ' 

2,000,000 

2,000,000 

2,000,000 

2,000,000 

2,000,000 

2,000,000 

2,000,000 

2,000,000 

3,000,000 

2,000,000 

2,000,000 

■ 2,OGti,Ô0O 
2,000,000 
8,000,000 
2,000,000 
2,000,000 



$54,000,000 
2,000,000 



200,000 
200,000 

m,m 

^00,000 

■ midod 

a)Q,0Q0i 
200,000 
800,000 
200i000 
800,000 
-300,000 
800,000 
200,000 
200,000 
800,000 
200,000 
300,000 
300,000 
200,000 
200,000 
200,000 
800,000 
200,000 
200,000 

m,m 
300,000 



'$5,40i);pOO 

■Il '• 

800,000, 



1 1,800,000 
1,800,000 

',1,800,000 
1,800,000, 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
1,800,000 : 
1,800,000 . 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
1,800,000 
.1,800,000 

i;8ûo,t)oo 

1,800,000 ! 
1,800,000 
1,800,000 
1,800,000 



$48,600,000' 
1,800,000 



In themftrgÎQ appeaEsthe business day of the month. . In the fiîst 
column, Ay appeara the gross total of deposits for each day, whièh ia 
the aggregbtion ; of ail depositors' balances as they stood at.3 p. M. the 
day tefore. .In the second column, B, appear the exchanges. Thisîa 
the aggregat€i of ail checka drawn by depositors against their balances, 
and ï)resented to the bank from the clearing-housé, as the évidence 
shows, about noon. The third column, C, shoWs tbe net deposits for 
each dayj that is, the amount to which the deposits left over at 3 Pi m. 
pf the day before are reduced by the payments of the checks drawû against 
them, and presented through the clearing-house on thàt day. OfcouTse, 
the country checks are included in both columns, A :and C. The next 
column, D, shows the total of country checks outstanding each day. It 
includes the $20,000 just received, and the $180,000 received on the 
9 preceding dàys, arid not yet returned, but does not înclude the 
$20,000, which, having finished its 10-day transit, is returned in cash by 
the country correspondent. The amount of D, plaintitf claims, should 
bededucted each day from the net deposits, C, and thns its return for 
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tax should be as shown in column E. Tjet us see the resuit of such a 
method of making returns, remembering that the plaintiff only contends 
that the country check should not pay while outstanding. It concèdes 
that, when realized on, it becomes a true deposit, which should enter aa 
a factor into the process by which the monthly average of taxable de- 
posits is ascertained. The $20,000 of country checks deposited on the 
first day appears in columns A and C, but being included in the amount 
outstanding on that day, column D, and thus deducted, it does not on 
that day get into the column E, returned for tax. The $20,000 of coun- 
try checks deposited on the second day shares the same fate. It does 
not figure in the retum for tax on the second day, the first day of its 
10-days transit. The same, of course, is true of each separate $20,000 
deposited each business day. Returning now to the first $20,000: For 
9 successive days after the first, it is still outstanding, — is included in 
column D, — and therefore does not figure in column E, the retum for 
tax. Atlast, its 10-days transit being completed, this $20,000 of coun- 
try checks reappears in the bank, found to be good and thus no longer 
a deferred deposit not to be drawn against, but a true deposit subject to 
draft, and a proper factor of the taxable average. Where does it appear 
in the account? It is found in column A. It was put there the eleventh 
day before; and, as the bank rules forbade the customer from drawing 
it out, it remained in that column during the transit period, andls stilJ 
there at 3 p. m. of the tenth day, which is the time as of which column 
A is made up. It is not found in column D. During each day of its 
10-days transit it was there, but now, being returned, it is no longer out- 
standing; therefore it is not to be deducted as a country check from the de- 
posits. If the return for tax were the différence between columns Aand D, 
the country checks would be found among the returns of the eleventh day. 
But another déduction bas been made. Column A (in which, as we bave 
seen, on the eleventh day our first $20,000 of country checks still ap- 
pears) is reduced by the exchanges, B. If none of those exchanges were 
drafts against this particular $20,000, it would still figure in column C, 
and therefore in column E, not having been takenout of A, either, as an 
exchange or as an outstanding country check. If among those exchanges 
were drafts covering the whole of this $20,000, it would not appear in 
column E on that day, because it is taken out of A when B is deducted; 
nor on any prior day, because taken out of A when D is deducted. It 
would thus escape entirely. It would at no time enter as a factor into 
the calculation by which the a%'erage of monthly deposits is determined. 
Unless it is shown that the $20,000 does not appear in the exchanges of 
that moming, therefore, this method of making the retum is defective 
and illusory. The probabilities are that the depositor bas drawn 
promptly against his deferred deposit, and that to a considérable extent 
the country checks leave the deposit column, A, as exchanges (B) before 
they get a lodgment in it by being marked off from their proper column 
(D.) This is an uncertainty which must be cleared up before the method 
of making returns for which the plaintifi" contends can be accepted. Of 
course that burden rests with the party who holds the affirmative. 
v.4lF.no.7 — 27 
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(i li^ us now aee to what extent, tf at ail, the situation is changed by 
fte^faot thàt in the présent case the plaintiff has paid ail Ihe taxes de- 
manded of it, and is suing to recoyer back an excessunlaWfuUyexacted. 
The plflintifif insists that from A there shall be deducted both B and D. 
Thjs is precisely the metbod of determining the amount of E, aiready 
discussed. In other words, what the, plaintiff asks for hère is a reforma- 
tion ofits original retums, and an adjustment of accounts with the gov- 
ernment upon the basis of such reformed return. When the rebate it 
asks foir is allowed, the tax which ithas paid will be reduced to pre- 
cisely ithe sum wbich would be found payable under the method of cal- 
culation shown in the table «wpra; and, as shown before, the probability 
of the govetnment's thus losing a tax on some considérable amount of 
taxable deposits is so great as to be practically a certainty. So long, 
tiierefbWi as plaintiff does not by proof eliminate such probability of 
loss, by; showing that the proceeds of the country checks do not get out 
of the oolumn of deposits in the manner sUggested, it is not entitled to 
peooyet the fuU amount asked for. 

Under the ruling aiready made, however, as to the status of a country 
checfc deposited with the bank but not to be drawn against while out- 
standing, the government has undoubtedly taken too muoh. It bas 
takenflitaxupon the average of column 0, which includesall the coun- 
try cheoks, fot the whole period from their deposit till they are drawn 
outu, To demonstrate this, let us assume that the proceeds of country 
checks are drawn out promptly when they become available, and then 
see whait bas happened to the $20,000 deposited on thé tirst day. It 
did not becotne a tax-paying deposit when made, but did on that day 
figure m.eolumù A. Nor was it such while in transit, though it still re- 
nmined ùa ;that column.; It did become a tax-paying deposit on the 
day of its return. If it was thèn drawn out, it should figure as such only 
for onô day. By the government's metbod, it has so flgured for 10 days. 
By the true method, it should enter once as an item of the monthly ag- 
gregate, which is to be divided by 27 to get the daily average for the 
month. By the government's method, it enters into sudi aggregate 10 
times. By the true method, it should count as $20,000. By the gov- 
ernment method, it côunta as $200,000. This is manifôstly unjust. 
Gan it be corrected? If so, in, what way other than that suggested by 
the plaintiff, which, as We bave seen^ is open to a fatal error? The an- 
swer to this may be found; in a study of the table. If $20,000 of coun- 
try checks is deposited eaoh day, and, being suspended for 10 days, be- 
comes then subj«3t to draft, and is thereupon drawn ont, the total so 
deposited fcfr the month will be $540,000. What is carried over from 
the month beforé, and what runs into the month after, keeps eaoh day's 
amount eqnal for any icurrênt month. This sum, then, ($540,000,) 
divided by 27> will be the average for the month. But in the table the 
average of outstainding oôuntry checks for the month appears (column 
P) to be $5,400,000 divided by 27. Wfay? Because each $20,000 is 
Oounted IQ times instead of once. In the final aggregate, then, of net 
deposits^ (Qj $54,000^000,) that aggregate which, when divided by 27, 
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shotlld givè the taxable deposits, thére iis încludeiî $S;400,0d0 as couh- 
try cheeks, when in fact the total of country checks subject to draft was 
only $540,000. What, then, shall be deducted from tHe $54,000,000? 
The whole $5,400,000? No; only thé différence between $5,400,000 
and $540,000, or, $5,400,000 — $540,000 = $4^860,000. And $540,- 
000 ia onft-tentb of $5,400,000. 

Ail caldulations so far hâve been madeon the supposition that it takes 
10 days for the transit of a country check. Suppose, now, that it only 
takes 5 days. The total country checkS amount, as before, to $540,000. 
As it takes only 5 days for transit, the balance outstanding on any single 
day is $20,000 X ^ = $100,000. The aggregation of thèse balances 
will be $2,700,000; each $20,000 being counted five times instead of 
once, as it should be. The $54,000,000 should in that case be reduced, 
not by $2,700,000, but by $2,700,000 — $540,000, which is $2,160,- 
000. And $540,000 is one-fifth of $2,700,000. 

Again, suppose it takes but three days for the transit of a country 
check. The total deposits of such checks are, as before, $540,000. Thé 
balance outstanding each day, $20,000 X ^ = $60,000. The aggregate 
of such balances will be $60,000 X 27 = $1,620,000; each $20,000 be- 
ing counted three times instead of once. The $54,000,000 of net de- 
posits should then be reduced, not by 11,620,000, but by $1,620,000 
— $540,000, which is $1,080,000. And $540,000 is one-third of 
$1 ,620,000. Of course, to turn thèse réductions iuto averages, théy 
should be divided in each case by 27. Thus: 

$4,860.000 4- 27 = $180,000 
2.160,000 -f 27 — 80,000 
1,080.000 ^ 27 = 40,000 

We are now prepared tastate the rule, which "is thîs: Ascertain the 
average number of days required for the transit of country checks. De- 
duct Irom the average amount of country cheeks outstanding a sum which 
bears the same proportion to such average amount as one day does to the 
average number of days of transit. The remainder will be the aver- 
age amount of country checks upon which the govemment has im- 
properly levied the tax, and for 24 per cent, thereof, with interest, plain- 
tiff is entitled to recover. The présent judgment is excessive, and should 
be set aside. As there is not sufficient évidence in the case to détermina 
the correct amount, there being no proof of the average number of days 
required in transit, a new trial is ordered. 

It is urged by the défendant that the country checks should be treated 
as deposits from the date of their receipt by the bank, because they were 
at once charged to the country correspondents to whom the bank for- 
warded them for collection. Thèse country correspondents kept deposits 
with the plaintiflF bank, subject to draft, and therefore, of course, tax- 
able. Thèse deposits, it is claimed, were reduced by charging against 
them the country checks which were sent to the correspondents. 
Whether thèse country checks were so entered on the bauk-books as to 
counter-baknce an equal amount of undisputed taxable deposits is not 
entireiy clear upon the proof, and this point may therefore be reserved' 
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tintil tlie testimony on the new trial may remove ail doubt as tp the 
facts. 

NOTE BY THE BDITOR. 

The case of U. S. v. Nassau Bankj ref erred to in opinion, was declded by Judge Bbowh 
in the district court for the soûthern district of New York, February 16, 1883, but bas 
never been reported. Thé ot>inion was as f ollows : 

"Bbown, J. This action is brOught under section 3408 of the United States Revised 
Statutes to recover a tax upon ' an average amount of the deposits of money subject to 
payment by check or draft, or represented by certificates of deposit or otherwise, 
whether payable on demand or at some future day.' In order to constitute such a de- 
positas this section describes, it must be a deposit of money subject to payment by a 
check or draft, either immediately or at some future day. That réquisition is not met 
until thç bank beoomes responsible at ail events for the deposit. So long as there is a 
contingency about it, — so long as the bank bas not assumed any absolute obligation to 
pay,— the deposit does not corne within this description. That makes this case turn upon 
the naturo of the dealiags between the depositor and the bank. Where deposits are 
made in a bank, and entered in the customer's deposit book, in the usual way that de- 

Eosits ot money are entered, that is prima fàcle évidence of a rèceipt of those deposits 
y the bank as money, payable atonoe on draft, and therefore, prima faole, within this 
section; and, If the évidence liad stopped there, I should clearly bave felt bound to di- 
rect a verdict for the plaintiff. Butentry in the pass-book is only one circumstance in 
évidence, as to what the actual transaction between the parties was, and what the in- 
tention and agreement between the parties were. In the case of Ex parte Pease, 1 Kose, 
238, to whioh référence Is made in the opinion of Judge Dakiels, in Metropolitan Bank 
V. Loyd, 85 Hun, 101, the lord chanoellor says, expressly, that the question is one to be de- 
terpiined from ail the évidence between the parties to the transaction as to what the 
Intention and the agreement were. The entry is one pièce of évidence, but only one ; 
and in this case we nave the testimony of the cashier as to the usage and dealing and 
understanding between those parties. As there bas been no évidence to controvert 
that, and as I find nothing in the différent parts of this testimony iuconsistent with each 
other, we must acoept what he says; and he says, unequivocally, that the deposits of 
thèse country checks, althongh entered along with other deposits of cash, and in a de- 
posit booli, were not subject to draft; that oustomers were never allowed to draw on 
them till colleoted ; that the bank is not responsible for them, and that they are en tered, 
along with other items, in the depositor's book, for convenience in book-keeping, and to 
avoid the great inconvenienoe and great additional burden if any other mode of entry 
were undertaken to be adopted with suoh out of town checks. There is no évidence to 
oontradiot that; and therefore, upon his testimony, the case stands upon the faot that 
thèse country checks, although entered in the deposit book, are not subject to draft, 
and that the depositor has- no right to draw upon them till paid, and that if he did so 
the bank oould refuse payment, and defeat any action brought to recover upon them un- 
til such country checks'were returhed ûoUected. On his testimony, that is the inévita- 
ble and nec,essary,legal conclusion. 

"In the Case of The Metropolitan Bank, 35 Hun, 101, recently afftrmed in the court of 
appeals, (90 Ni, TT. 680j) the facts proved were the opposite. The référée before whom 
that case was iBrst tried found as a fact that the out-of-town check was deposited as 
money, and fèbeived as money by the bank. The court of appeals comment upon and 
rely upon that fact! and in the court below, at gênerai term, Judge Daniels states ex- 
pressly that the facts found show that the transaction was ' équivalent to a discount by 
the bank, and thé deposit of the ' proceeds to thé customer's crédit by the bank in his 
acoount.' If the bank discounts commercial paper, it is liable to pay the amount at 
once. The court. of appeals refers to this obligation, and finds that upon the facts 
proved in the Case of The Metropolitan Bank, there was an absolute obligation to pay 
the depositor at once. ' While the depositor did not draw checks or drafts against it, 
but the bank was largely his debtor, he still had the right to do it, it he had been so dis- 
posed.' Neither the court of appeals, nor the court b^low at gênerai term, assumes to 
overrule anyof thequite numerous analo^ous cases that hâve been decided in this 
country and in England, especially in cases in bankruptcy. The gênerai term does not 
fefer to the oasfe of Scott v. Bank, 23 N. Y. 289. The head-note is in this language: 
'The property in notes or bills transmitted to a bànker by his customer, to be' credited 
the latter, vests In the banker only when he bas become absolutely responsible for the 
âhiount to the depositor.' The same view was taken in the famous case of Thompson 
y. Oiles, 2 Barn. & C. 437. Although there, by usage, there was a certain limited right 
of tl^e depositor, to , draw upop bills deposited, still the bills weré not, upon the f aots 
prbVed, considered to be the property of the bank, the advances being simply in the 
nature of a crédit upon the securities; and the court there said it would be unreasona- 
ble to hold that the bank was absqlutely liable for bUls deposited, and that there was no 
such relation between the parties. There are many other cases on the subject. 

«Ithink the tumlng point in the whole case is whether the transaction in point of 
fact, taking all.the circumstances togetharj shows thatwhen this deposit was madetha 
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bank was nnder au;^ obligation immediatelyto honor drafts or oliecks drawn aeaiust it; 
and the évidence is tliat the understanding between the cnstomer and the bank was 
tbat no drafts or checka could be drawn upon a deposit nntil collection. Thls évidence 
leaves no doubttbat thls was the known usage and custom of the bank, and tbat tbere- 
fore this deposit was not in f aet subject to draft or payment until collection. The évi- 
dence, however, is that the amounts coUected were duly entered in the returns to the 
United States offlcers as of that date of collection, and that payment of the tax was 
made upon ail suoh collections. Upon that testimony, unoontroverted, it seems to me 
that the. bank bas fulflUed its whole duty to the govemment, and wlth perfect accuracy 
as to time. Under this évidence, the only thlng on which tne govemment could bave 
any claim would be upon those country checks or drafts which were never coUected, 
and which, therefore, did not get into the ultimate returns. But as to those, upon the 
évidence, it' seems to me perfeotly plain that the bank never came under any obligation 
to honor a draft based upon such uncollected deposits ; and such deposits, therefore, 
do not corne withiu the scope of this statute. for thèse reasous I direct a verdict for 
tbe défendant." 



Eaton v. Cleveland, St. L. <fe K. C. Ry. Co. a cd. 
Shrop V. Same. 

(Cirewit Court, E. D. Missouri, E. D. February 21, 1890.) 

1. JDDGMBNT— POWBB TO StAT EXECUTION— FEDERAL CotlSTS. 

The fédéral circuit court bas power to grant a temporary stay of exécution Of its 
judgments. 

2. Same — Bailboad Companibs — Mbohanics' Liens — Foebclosukb. 

Under Rev. St. Mo. 1879i § S215, an exécution sale under a judgment foreclosîng a 
mechanics' or contractors' lien agalnst a railroad Is for the beneflt of ail lienbolderà 
wbo bave obtained judgment at tbe time of tbe sale. 
8. Same. 

Where judgment had been obtained by 2 lienbolders, and 20 or more «its to en- 
force other liens agalnst tbe same property were pendlng, but judgment had not 
been reached, held tbat, to prevent a sacrifice of the judgment debtors' intei-est, 
and toavoidthe expense of numerons sales, and complications of title resultlng 
from same, the court would témporarUy stay exécution on the flrst judgment until 
other claims were reduced to judgment. 

At Law. On motion to stay exécutions. 
Taylor & PoUard, for Eaton. 
Cantwdl & Edwards, for Shrop. 
Hiram J. Graver, for défendant Railroad. 

Thayeb, J, In thèse cases motions for a temporary stay of exécution 
on the judgments bave been filed. When the motions were argued, 
counsel strenuously contended that the court had no power to grant a 
temporary stay of exécution, and that it would be a clear violation of 
the rights of the judgment creditors to withhoïd exécution, even for a 
short period. A cursory examination of that question satisfies me, how- 
wer, that ail courts of common law bave power to temporarUy stay ex- 
écutions on judgments by them rendered, whenever it is necessary to 
accomplish the end^ of justice. In Sawin v. Bank, 2 R. I. 383, the 
court said: 

"We aresatisfied that the court has an entité control over its process, and 
that itis in the discrétion pf the court to grant or stay the exécution in each 
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b'àrliîcnlftrMseracebrdlngtp the circûbistàiicea. But tlîls dîscfetïôti iniist; bo 
Jiadiclisyyiexercised," etc. ' ; ' V' 

; Inihat casé it was held that £|.n exécution ought to be stayed when it 
appeared that the owner of a judgment against two partners, by coUu- 
jsion with one of tliem, intended t(i ievy it on the property of qne, partner, 
contrary to equities existing between them. In Robinson v. Yon, 8 Fia. 
355, the court sâid: 

"Courts of law hâve full power to revoke, correct, restrain, or quash their 
own process, în the course ofthôirôwû ordinary juiisdiction," 

■ In Steetev.Btàffcrd, 12 R. I; 131, A. rècovered a judgment against B,, 
and, A. being insolvent, the court ordered a stay of exécution on the 
judgment against B., until the décision of a suit then pending, brought 
by B. against A., basing its right to do so on its common-law powers to 
stay its own process, when it seeraed équitable to do so. In Cbm. v. 
Magee, 49, Amer. Dec. 509, and 8 Pa. St. 240, it was held that a judge 
had power in vacation to make an order staying an exécution, and that 
such order was binding on, the fiheriff. In Knox v. Hexter, 42 N. Y. 
Super. Ct. 496, a stay of exécution was ordered until the terniination of 
a suit brought by the judgment debtor against the judgment créditer, to 
enable the judgment debtor to offset any recovery had in the pending 
suit. In the caseof PhiîUpa v. Evans, 64 Mo. 24, where a Ievy had béeû 
made under an exécution on a part of a lot, the whole of which was cov- 
ered by a building, it was said that courts ought not to permit their final 
process to be abused in that manner, but should stay the exécution of 
such process. Mr. Freeman, in his work on Executions, in section 32 
says: 

"The power of courts to temporarily stay the issuing of exécution la exer- 
cised in an almost intinite variety of circumstances, in order that the ends of 
justice may be acconiplished. In many cases this power opérâtes almost as a 
substitute for proceedings in equity, and enables the défendant to prevent any 
inéquitable use of the judgment or writ." 

And the note to the case of Com. v. Magee, 49 Amer. Dec. 613-516, 
shows numerous cases and a variety of circumstances under which the 
power has been exercised. While the power to temporarily stay exécu- 
tion on its jndgments résides in every court, it must be conceded that it 
is a power that ought to be cautiously exercised, and only in those cases 
where it seems necessary to promote the ends ot justice. In other words, 
it ought not to be arbitrarily used, nor should an exécution be withheld 
merely because it is inconvénient for a judgment debtor to pay his debts. 

The question to be determined, therefore, is whether the circumstances 
of this case justify the court in withholding exécution for a short period. 
The facts are that two judgments bave been obtained in this court fore- 
closing lien claims for work and labor donc in constructing a railroad. 
The road is not completed yet, but, as the proof shows, considérable 
grading has, been done on varions sections of the road, in différent 
counties, and several hundred thousand dollars hâve been spent in the 
prospcution of the work. Other liens than those on which judgments 
hâve been) obtained in this court hâve been filed in StJ Charles and War- 
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ren counties, Mo., and suits are now pending in St. Charles county to 
enforce soch liens. According to.the statement furnished me, the lien 
clairas pending elsewhere amount to something over $100,000, and the 
number of lien claimants are more than 20. Under the laws of this 
State, (Rev. St. Mo. 1879, § 3216,) a sale under an exécution upon a 
judgment foreclosing a contractor's lien against a railroad is for the ben- 
efit only of such lienholders as hâve secured judgment at the date of the 
exécution sale. Lienholders who recover judgment after such sale, hâve, 
as it seems, no right to prorate with the judgment creditor under whose 
judgment a sale takes place. The resuit would seem to be that if a sale 
takes place under the judgments in this court before the claims pending 
in the state court are reduced to judgment, the purchaser will acquireall 
the interest of the judgment debtor, but will take the property subject 
to such judgments as may thereafter be obtained on the pending liens. 
In view of the fact that the amount of the incumbrances on the prop- 
erty cannot be deflnitely known until the other liens are reduced to judg- 
ment, and in view of the peculiar character of the property, it scareely 
adroits of a doubt that to allow a sale to take place under the judgments 
of this court, before any of the other liens bave been reduced to judg- 
ment, and are entitled to participate in the proceeds of the sale, would 
lead to a very considérable sacrifice of the judgment debtor's interest, un- 
less the judgment debtor beeomes the purchaser, which in this case does 
not seem probable. On the other hand, a very short stay of exécution 
on the judgments rendered in this court will clearly not préjudice the 
judgment creditor's security, and in the mean time the other lienholders, 
or the majority of them, will hâve an opportunity to reduce their claims 
to judgment, and be in a position entitling them to participate in the 
proceeds of the sale. It seems to the court désirable that the sale, when 
it occurs, should be for the benefit of as many lienholders as possible, 
for the reason before suggested, that it will prevent a sacrifice of the prop- 
erty, and for the further reason, that it will avoid the expense of nu- 
merous sales, and the complications of title that might resuit therefrom., 
For the reasons indicated, I conclude that the case is not only one in 
which the court in the exercise of its discrétion may order a temporary 
stay of exécution, but that it is a case in which the court is bound to 
do 80 for the protection of ail interests concerned. 

I understand that the^ state court in which the undetermined Ijen 
suits are pending, meets on the first Monday in March, and that mostj 
if not ail, of the liens can be reduced to judgment during that month. 
I shall accordingly order that exécution on the judgments pending in 
this court be stayed until March 10, 1890, which order will hâve the ef- 
fect of postponing a sale under the exécutions until about April 1, 1890y 
by which time I hâve no doubt that most, if not ail, the unliquidated lien 
claims will be in a condition to participate in the proceeds of the sale, 
unless the judgment debtor sees fit to delay the proceedings iç the state 
couTt. If the proceedings are delayed in the state court by the act of 
thé judgment creditor, it will not be incumbent on this court to grant 
any further stay of final process for its benefit or protection. , r 
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United States v. Noebis. 
{Circuit Court, W. D. LouUlana. Jauuary Tertn, 1890.) 

PUBLIC liAKDS— HOMBSTBAD EUTHT— SaLB Oï TiMBEB— LiABILITT OP PUBCHASER FROM 

TresPassbr. 

In 1879, Or. made application, afadavit, and paid fee required nnder homestead 
laws to enter public land. G. did not go upon the lands, or in any way after that 
comply with bis obligations as a hotnesteader. In 1883 and '84, G. sold to L. & N. 
the right to eut the lumber from t;lie lands. The latter eut and sold to Norris .500 
timber logs, worth $1.25 par thousand, lying eut on the ground ; worth $4.50 per 1,000 
In thefloat atthe mills. Norris purohasedthem in good f alth at the mills. In 1889, 
G. was aUowed by the department to becomo a beneflciary under the act of 1880, by 
recei^ing from him $1.25 per acre, less the fee pald in 1877, for the land, and gave 
hlm a patent for the land. iflaintift now sues Norris for the value of the timber at 
the place he bought it from L. & N. BeM, thatG., having been shown to hâve 
made applicatiçiii, etc., In 1877, in bad faith, and for the purpose only of apprupri- 
atin^ the tiïhbet on the lands, vrithout In any further way complying with the du- 
ties imposed on a homesteader, was neither the légal nor équitable owner of the 
, land or tomber thereon when L, & N. eut and sold the timber to Norris, in 1883 and 
1884: that, lisrithout passing upon G.'s title under bis patent to the lands, there is 
nothlng in the law f orbidding the plaintift to hold Norris liable for the timber eut 
by L. &I^. as trespàssers on public land, and sold to Norris; that Norris, having 
bought in good faith, should be held liable for the value of the timber logs at the 
time they Beoame severed from the Uind.— that is, for $1.25 per 1,000, 

M. G. Elstner, U. S. Atty. 
J, i, ^mdforci, for défendant. 

BoAEMAN, J. At law. Jury beîng waived, the court finds the fol- 
lowing facts: Henry Gill, in 1877, made application and affidavit, and 
paid required fee under the homestead laws, to enter certain lands lying 
in Louisiana, then public lands. Gill did not at any time go upon, or 
in any way improve, the lands. That in 1883 and 1884 he sold to La- 
nier & Nixon, for a trifiing sum, ail his right to eut the timber on said 
lands. That Lanier & Nixon eut 600 pine logs from the land, measur- 
ing, in ail, 125,000 feet. The logs lying eut on the land were worth 
$1.25 per 1,000, and when placed in the bayou for floating they were 
worth $5.50 per 1,000. That W. B. Norris, as the agent of the défend- 
ant, bought the said logs for mill timber from Lanier & Nixon at the 
usual place where he bought logs for defendant's mill, in the bayou, in 
open market, at $5.50 per 1,000, and he knew nothing of the fact that 
they were eut from the said lands. Gill, in 1889, was allowed by the 
land departmènt to become a beneficiary of the law of June 15, 1880. 
In making payment for said lands, under that law, he was credited with 
the amount which he had paid in 1877 as the fee required under home- 
stead laws. Gill now bas a patent foi" the lands under provisions of that 
lâw. Under this statement of facts, défendant dénies liability, at any 
price, for the said logs. He relies for relief in this suit upon the facts — 
Mrst, that Gill made his aflSdavit and application, paying the fee re- 
quired of him for said lands, under the homestead laws; second, that he, 
notwithstanding his failure to go upon, or in any way improve, the lands, 
was allowed by the land departmènt to become the owner of the lands, 
in 1889, by complying with the aot of June 15, 1880. The government 
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contends that when, in 1883 and 1884, the timber was eut and sold to 
defendant's agent by Lanier & Nixon, that they were without authority, 
and were trespassers upon the public lands; that the government had at 
that time been divested of neither the légal nor équitable title to tha 
lands; that Gill's affidavit, application, etc., were made in bad faith; 
that the land department was not authorized, under the law and facts, 
to allow Gill to become à beneficiary of the act of 1880; that, even if he 
now bas a title to the lands good against the government, the govern- 
ment shouldrecover against Norris, because the légal and équitable title, 
at the time Lanier & Nixon sold the logs, waa in the government, and 
the timber, having become severed from the realty, was personal prop- 
erty, and belonged to the government; that défendant is liable for the 
value, $5.50 per thousand, at the place of the purchase of the logs. Thèse 
several récitals make substantially the issues of law ànd fect iii the casé. 

Considering thèse contentions, it may be sufficient for the court to dé- 
termine but two pf the questions, under the law and facts: First, whether 
the government, in 1877, divested itself of the légal or équitable title to 
the lahd; second, whether the government, by reason of the fact that the 
land department allowed Gill to become a beneficiary under the law of 
1880, and uiade légal title to him of the land in 1889, is estopped from 
prosecuting défendant for the value of the timber eut by Lanier & Nixon, 
■ï^ith Gill's consent, in 1883 and 1884. 

Upon the first matter, the facts suggest very clearly to me that GilPs 
aots in making the aflSdavit, application, etc., in 1877, under the home- 
stead laW, were meire prêteuses and fraudulent dévices adopted by hiih 
for the purpose of appropriating the lumber on the land; that he never 
intended to comply with any of the obligations imposed on him by thôse 
laws, and hô was in bad faith ah initio. Gill not having légal title to the 
land, the court is forbidden, under the circumstances, which show bad 
faith and fr^ud in him ah initia, to consider him as having any sort of 
right, équitable 6r otherwise, in 1883 and 1884, to authorize Lanier & 
Nixon to eut and sell the timber; and the défendant must be treated aa 
having bought the timber from trespassers on public land. 

Defendant's counsel, illustrating his views upon the second point, con- 
tends that the act of 1880 says, substantially, to Gill, who became a 
beneficiary under it in 1889: "You can now become the ownerofthe 
lands in question, for which you made application in 1877, notwith- 
standing you are shown to hâve done nothing in good faith to comply 
with your obligations to the government, by paying $1.25 per acre to 
the government, less the amount of the fee paid by you in 1877; and, 
when you bave become the owner of the land under that law, you, nor 
any one élse, will or can be held liable for timber eut and sold in 1883 
and 1884 to défendant, when you had neither légal nor équitable title 
to the land. " This is putting the counsel's contention strongly, but the 
statement is within the logieal analysis of his expressed views. 

In applying the law of 1880, under the admitted facts, he treats it as 
an act of amnestry or condonement, and under its opération he contenda 
that défendant is relieved, notwithstanding that Lanier & Nixon, but 
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,fpr the p^r<l55tning eflect,()f the said açt,,shq\ild be held to be trespassers 
in 1883 lisind 1884 on pvibljje l^lnds. Septiop.:2of tjhe act of 1880 prpyides 
"that: perspns. who bave" iieretoïore, unç^er, any, of fhe homestead laws, 
entered lands properly spbject to such.entry, * •*, * may entitle 
themselves , to said lands ,by paying the goyernment price thei;efor. " 

Considering the policy of tl^e gpvemniènt in, offering the public lands 
to hqmesteaders, and thepjarpose af congress in ^lowing certain persqns 
.to become beneficiaries of the act, of 1880, it Js not straining "too cu- 
riously" after.the spiritpf the seyeral laws relating to public lands to 
hold . that the persons seeking the bepefit of the act of 1880 shpuld hâve 
"entered lands",in good f&ii^; that thebad faith and fraudulent purpose 
of Gill at the tinjie he made|his affida^^it, application, etc., and bis fail- 
ure to do, or attempt to pierfprm, any of <Jie obligatipnsimposed by jkw 
upon homesteaiders ayailipg themselyes of tb,e policy of the govemment, 
for 12 years, hadsdisqualified him so thattjie land department •v^as with- 
Qut (iTjthority, ui^der the, facts and law, to allow hini to become the 
, owner qf the lands in question . Gill, being in bad faith ah hiUvOy should 
■ not haye been allowed to become a beneficiary of the act of 1880. In 
this-suit theipojart is vinauthprized to pass upon the title.pf Gill noyir, 
jagainst the,goyprninept; ;but there is no good i^eason suggested for hoï<^- 
ing, with id^njiantîç cpunçel, that the p\ynership pow vested in hioi re- 
lates back to the date of bis affidayit, application^ etc. , whiçh were, aa the 
jproof Bhoiwg,,, n^ade fp|; frwdplent purposes. If hewas, in, bad faith , merely 
,d.evi^îqg8schenietouo]î^wfullya.pprppriate.thegoverninent'stiniber, there 
,is no^ing.grpptidedin law or equity for.his title açqujred uhder act pf 1880 
,",to relate bçxîkapdfaste^jiopto." Whatever maybehis title now.against 
jthe, gpyernp>ejçi,t, it wapiti 1^,8 carrying the doctrine , contended for by de- 
/fendant'stcpunçel J» .tiuTS^raptable lengths to say thajt. the goverpment is 
lesijopped froçf^ hpldipg tlifi,49fendant liable in t^t^suit fpr the value pf 
the timber eut from the^ipublic lapds, and appropriated by him, at a 
time whep theownership thjerein, jn law.^nd equity,. yi^jas ipthe sovereigp. 
;The lands frpns .wh^ch Lanier & Nixon eut the timber, purchased hy de- 
fendant in 18^3 and, 1884, were npt "entered lands, "but public lands, 
.jpthp purpose. and policy of the homestead laws; ?.pd Gill's title to them 
,npyif wiil ppt,prpteot dfifenf^ant in this fuit. iPefendant, havipg bought 
. t^]^e fimbpjçingood faithj -vyill be held liable for its vaiue,TT-$1.25 per 1 ,000 
.flBe^'lj'ing eut pp the ppblic land. In a nuîpbei; of çinailar ca^es, this 

furt bas held that a purçhaser in good faith from trespassers, as in 
, js, case, should be held liable only for the tinfiber legs at thetimethey 
ji&ce Jyf ng pp the public lands, became moyab}» propei^y . Of course, 
.^ije trespassers themselves ivpuld be held, liable pnder a différent rule. 
^It-ljas not been thought ,necessary to interpret pr apply the last plapse 
(^çijthe act of 188(0 to the fftets in this case. Witl^out doing,80;the plmn- 
,ti|f is entltlpd to judgDÇLentfor $156.25i and oosts.; 
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Atwateb V. Whitbman. 
(Circuit Court, D. Minnesota^ Febroaty 27, 1890.) 

1. DEOBIT— DAMAOBS— lUSIBUOTIONS. 

In an action for f aise représentations, whereby plaintifl was induced to buy land» 
an instruction that the measure of damages is the différence between the fair casti 
vaine of the land as it actually w»s at the time of the conveyance, and its falr cashi 
value at that time had it been as répresented, is erroneous, as the correct measure 
of damages in suoh case is the différence between the fair cash vaine of the lànd 
and the price paid. Pollowing «mith v. Bolle«, 10 Sup. Ct. Rep. 89. 

3. Same— Appbal— Rbvibw — Haemlbsb Error. 

Where itappears from the verdict that the jury disregarded such instruction, 
and estimated the damages according to the correct rule, the giving of such in-< 
struction is harmlesB error. 

At Iaw. On motion for new trial. 

Action by Linnie V. Atwater against Alonzo J. Whiteman. The jury; 
retumed a verdict for plaintiff. 

Hammons & Hammons, ïov çi&\nX\S, 
CasA <fc WïHiams, for défendant. 

Shibas, J. Thia action was brought to recover damages alleged toi 
hâve been caused to plaintiff by reason of certain misrepresentations 
touching the character and value of sorae 1,600 acres of pinelarids con-^ 
veyed by défendant to plaintif}. On the trial before the jury, it appeared 
that at the time the lands were conveyed the défendant was engî^ed to 
be màrried to the daughter of plaintiff; that the i plaintiff had abôut ■ 
$8,000 that she wished to safely invest, so as to secure a good return 
thereon; that she consulted the défendant in regard to such investment; 
that the défendant répresented to her that he had the latjds in question; 
that they were cheap at $7,000, and would be a good investmait for her; ■ 
that the lands had on them good, merchantable pine; that the plaintiff^' 
rôlyÎBg on defendant's représentations, took the lands at $6,964. The' 
jury found that the lands were not in character and quality whal they ' 
were répresented to be, and, underthe instructions of the èourt, returnèd 
a gênerai and spécial verdict in favor of plaintiff. There was not any 
substantial différence in the testimony of the plaintiff and défendant 
touching the manner in whioh the purchase was made, or the statements : 
of défendant regarding theJand. The main dispute in the testimony î 
was over the actual character of the land, and the quality, quantity, and 
value of the pine timber thereon. In chai^ing the jury upon the rule 
of damages in case the main issue was found in favor of plaintiff, the^ 
court, in substance, instructed the jury that they were to find the fair; 
cash value thè land would hâve had, had it in fact been of the charac- 
ter, quality, and value that the défendant répresented it to be, and the ■ 
fair cash value of the land as it actually was at the time of the convey-î 
ancCi and the différence between thèse sums would bethe damages which : 
plaintiff had sciffered atthè time of the conveyance of the lands, to which ; 
the Jury might, ÏQ their discrétion, add interest at the l^al rate^i Ko) 
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exceptions were taken to the instructions, as counsel then deemed the 
game to be the correct rule on the ëtibject of damages. 

Upon the motion for new trial, it is suggested that the rule of dam- 
ages thus given to the jury was erroneous, in that the déclaration is in 
tort, and the rule givèn was not applicable thereto. That this position 
is well taken appears from the ruling of the suprême court in Smith v. 
JBoUes, 10 Bnp. Ct. Rep. 89. Neither counsel nor the court had noticed 
this décision, which had been published but a few days before the trial 
|n this cause. No exceptions to the charge were taken by either party, 
and the case was sent to the jury upon what was then supposed by ail 
to be the correct rule of damages. While défendant did not except to 
the ruling, but, in fact, acquiesced therein, and did not therefore lay a 
foundation for subsequently presenting the question as ground for re- 
versai, I should deem itthe duty of the court, even of its own motion, to 
grant a new trial for this misdirection, uiiless it appears that in fact no 
injury was eaused thereby to the defehdant. 

As already stated, the rule given the jury directed them to find the 
fair cash value of the land at the -time of the deal between the parties, 
and the fair cash value the same would hâve had if <the land had been 
equal to the représentations made by défendant, and the différence would 
be the sùm to which plaintifif ivas' entitled. Accordirig to the ruling in 
Smah v,B(M&ii) iihe court should hâve instructed the jury to find the fair 
cash value af the land in the condition it actually was when the çon voy- 
ance thereofwas made, and to deduct Buch value from the sum of money 
invested by plaintiff in the land, and the différence, with interest added 
at the discrétion of the jury, would be the amount to which plaintiff 
was entilled. By direction of the court, the jury returned a gênerai ver- 
dict, and spécial findings. The gênerai verdict was as follows: 

"We, the jury, find verdict for the plaintiff for four thousand nihe hun- 
dred and twenty-four 62-100 dollars ($4,924.62,) with interest at the rate of 
seyen per cent, from Nov. 15th, 1882, to Jan'y 7, 1890; amounting to two 
thousand; four hundred and severiteen and 90-100 dollars ($2,417.90,) which 
added to the -last-named amount, makes a total of $7,342.50," 

In answer to the spécifie questions submitted, the jury found that the 
fair cash value of the land at the time of the sale was $1.25 per acre, 
and that if the land had, at the time of the sale, been equal in quality 
and value to what défendant represented it to be, the value thereof would 
bave been $11,598,13. The undisputed évidence shows that there was 
invested in the land the sum of $6,964 belonging to plaintiff. Deduct 
frôm this amount the value of the land at the rate of $1.25 per acre, as 
found by the jury, and we get the exact sum found by the jury in the 
gênerai verdict as the amount of damages, to-wit, $4,924.62. It is there- 
fore clear, beyond, question, that the jwy, in estimating the damages, 
in fact carried out the rule laid down: in Smûhv. BoUes, or, in other words, 
they found the value of the lands in; the condition they actually were at 
the. date of the sale; and, taking the suin paid by plaintiff as the repre- 
sefatative of the value that they would hâve had if equal to the représenta- 
tions made, ;they deducted the oàe sum from the other to ascertajn the 
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damages caused to plaintîff at the date of Ihe sale, and then added inter- 
est thereto. If a new trial shoïdd be granted, the défendant could not 
hope to change the amount of the verdict unless he could satisfy the jury 
that the lands were worth at the date of sale more than $1.25 per acre. 
This question was a material one at the last trial, and both parties sub- 
mitted évidence thereon. The jury fixed the value at the figure named, 
and no showing of error in this regard is made; nor is it claimed that 
there exists any newly-discovered évidence on this point. There is noth- 
ing, therefore, made to appear which would justify the court in assum- 
ing that on a new trial any différent finding on this question would be 
reached. If upon a new trial the findiugs on this question would be the 
same, or substantially so, then the amount of the verdict would not be 
changed, under the rule of damages laid down in SmUh v. BoUea. WhUe, 
therefore, it is admitted that the rule of damages given the jury was er- 
roneous, it Hkewise appears that the jury in fact so applied the same as 
to reach^ in the gênerai verdict, the exact resuit they would bave reached 
bad the correct rule of damages been given them. In fact, therefore, 
the error caused no injury to défendant; and under such circumstances, 
and in view of the further fact that the court is satisfied that the gênerai 
verdict effectuâtes justice between the parties, the court is jùstified, in 
the exercise of its discrétion, in disregarding the admitted error inthe 
rule of damages given to the jury, and, as a conséquence, in over*uling 
the motion for new trial. 



Hamilton V. Baldwin. 
{.Cijrcu.it Cowrt, E. D. MissouH, N. D. January 80, 1890.) 

OosTB — ^Amount in Contbovebst. 

Under Rev. St. U. 8. § 963, which provides that when a plaintiS, in a suit origi- 
Qally brought in the fédéral court, recovers less than $500, hé shall not recover costs, 
but may be adjudged to pay costs, where a plalntiS suing on a bill of exchange ez- 
oeeding $500 recovers only $éOO, because of the allowance, of a counter-claim for 
breach of warranty, ëaoh pàrty must pay hls own costs, 

Ât Law. On motion to tax costs. 

Action by George Hamilton against S. H. BaJdwin. 

Harrison & Mahan, for plaintiff. 

Anderson & Schofidd, for défendant. 

Thayer, J. The plaintiff in this case, prior to the judîcîary act of 
March 3, 1887, sued the défendant as drawer of abill of exchange for à 
fium in excess of $500. The défendant pleaded, by way of countèr-claim, 
that the bill had been given in part payment for a buU sold and deliv- 
ered by the plaintiff to the défendant with a certain warranty as to sound- 
ness and breeding qualities; that the warranty had been broken, and that 
défendant, in conséquence thereof, had sustained damages. The trial of 
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^e,- <îatiigè!reaolt!ed' in; a Hferdict wheréby the jtfroi's found for plaintiff on 
Ms éause of action for >the f«U amount of the bill and accrued interest; 
tot is,; fora sum exoeéding $600. They found in favorof the defend- 
antj! howOver, on hia connter-claim, and agsessed his damages for the 
Jjreach of the warranty at a sum whioh, when deducted from plaintiff's 
damages, reduced the judgment in his favor to about $400!. Ùnder the 
provisions of section 968, Rev. St. U. S., which providesi in substance, 
that when a plaintifF ini â suit originally brought in the fédéral court re- 
«overs lésa than $500 heshali not recoyer costs, but, at the discrétion of 
the court, œay be adjudged to pay costs, it is now insisted.by défendant 
that plaintiff be comiielled to pay ail the costs, or, if that order is 
■not grahted, that he shall not be allowed to recover his costs. It is 
mànifëst .thftt the court would not be justiSed in assessing ail the costs 
against the plaintiff. Sucb an ordet with respect to costs should only 
be made in those caaes where it is apparent that a plaintiff bas demanded 
greaten damages than he had any expectation of recoveriiag,;8olely with 
a view df pjDnferring a jurisdiction on the court that does not properly 
belongr to it, The claîm preferred by the plaintiff in the présent case 
>\ra8 «videntjy made in good faith, the suit being on a bill of exchange 
for. nioïe than $500, nô part of which; had been paid. In the absence 
«f any adjudications, on the subject, I should entertain doubts whether 
ih© statute in question oughttq be applied in the case at bar, so as to 
prevent the plaintiff from recovering his costs. . The. évident purpose of 
the statute was, as above suggested, to prevent litigants from claiming 
a greater recovery than they were entitled to, merely for the purpose of 
conferring jurisdiction on the fédéral courts. When a litigant, as in this 
case, sues on a bill of exchange or other liquidated demand that ex- 
ceeds the amount necessarytogive the fédéral court jurisdiction, and the 
judgment is in his favor, but is reduced to an amount less than $500 by 
a counter-claiîB founded upon a demand for unliquidated; damages, it 
would seem as though the case was not within tlie reason of the statute, 
and, that it ÇjUght to haveno application. It bas been held, howeverj 
that, if the j'adgroent éntered for the plaintiff is for less than $500, plain- 
tiff cànnôt be^Wj^rded hi^^ Leedsv. Cameron, 8 Sum. 488; Ctir- 
rdneev. ÈcQueéh,2"Pàimt 1Q9. i A<!ÇQrding to this yiew, it is the judg- 
ment which the plaintiff is entitled to bave entered that détermines his 
right to costs. Adopting that as the proper construction »f the statute, 
it follows that, althougHl the jury assessed plaintiff's damages on his 
cause of action for a sum exceeding $500, y et inasmuch as the judgment 
was reduced to less than $500 by the finding on the counter-claim, the 
plaintiff is not entitled to costs. The resuU is that each party must be 
^flças at cèmimonl lawvto pay his own costs. Gibsori -v.. Mçahrmd Co., 
jSlFed. itep. '553. Judgment will be entered accordingly^ 
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MiiiLEft's Adm'b «.Norfolk & W. R. Co. 
ICireuU Court, W. D. Virginia. Noveùibèr, 1889.) 

WbITS — SbRYICB— COBPOKATIORS— JUDIOIAL UlSTMOT. 

Code Va. 1887, § 8225, provides that, in an action against a raUroad corporation, 
process may be serred on any agent of the corporation wfaen certain offlœrs, cannot 
be found in the county where the action is lirougbt. In an action begun in the féd- 
éral court, the sheriS'8 retum sfaowed thàt the writ wa» ^rved on defendant's 
station agent, and did not staté that none of the said pffic^ra could be found in the 
jndicial district. Selèi insulficient, since in the fédéral courts the statutory llmita- 
Uon applies to the district, instead of the county. 

At Law. On motion to quash the wrît becaùse of insufficient service. 
Geo: W. Ward aùd F. S. Blair, for plaintiff.; 
Ftilkereon & Page, for défendant. 

PaOl, J. The retum on the writ in this case shows it to hâve been 
"served on E. P. Brady, dépôt agent of the defbndant, the Norfolk & 
Western Éailroad Compàhy, on the 26th day of July';î889, in the copi^ 
pf Tazewell, state of Virginia, in which said county and state the said Eu 
P. Brady résides; said service being ràore than ten days before the retùrn- 
day of the process.» Thé Code of Virginia (Ed. 1887, § 3225) provides 
how prdcess against or notice to a corporation shall Be served. In cà&e 
of à railroad company, it provides that service may be"on its prësidënt, 
cashier, trraisurer, gênerai superintendent, or any ôue of its diréctors." 
The stàtute further provides that "if there be not in the county or cor- 
poration wherein the case is comménced any other peii-son on whom there 
can be service as aforesaid," it may be served " on any agent of the cor- 
poration against which thé case is. * Under the provisions of this. statute;, 
wheré suit is brought in a state court against à ràilrctad company, pro- 
cess must be served bii the président, cashier, treasurèt', gênerai super- 
intendent, or one of its diréctors, If there be hone of thèse in the 
county wheré the suit is brought, procçss naay be ëerved on any agent 
of subh railroad compahy. This courte in the matter of serving process, 
applies to the whole district the Statutory provisions concerning counties, 
in the service of process in the state courts. Thé whole of this judicial 
district must be regarded, as to territorial limits, as a county is regardéd 
when a. suit is brought in a state court against a railroad corporation. 
In a suit brought in the United States circuit court of this district agiainst 
a railroad corporation, process can only be served on an agent dfsueh 
corporation when the président, cashier, treasurer, gênerai superintend- 
ent, ôr'any'of its diréctors cannot be found in the district. Itàppearing 
to thé (iourt that soijae of thèse principal officers of thé défendant railroad 
company réside in this district, the service of the writ on an agent of the 
company is insufficient. Thé Writ must be quashed, the case réttianded 
torules, and new process issued. 
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Dbtonoe V. Magone, ÇoUector. 

tCirewIt Covrt, 8. D. New Xcvk. February 17, 1890.) 

CUBTOMg DUTIES — CuissirioATioN— Fanot Papbrs. 

Certain lancy papers known as " velvet pat(ér "attd "embossed paper, "used In the 
AiàtiUfâcture of boxes, tc> oavet trunks, and for slmilar uses, held to be dutiable, 
nndèr Scbedule H of the tarifl aot of March 8, 1883, (TariS Index, 892,) as "ail other 
paper not spedally enumerated or provided for, " at twenty-flve per centum ad va- 
lorem, and not dutiable as "manufaotures of paper, " at IS per oentum, under the 
same schedolô, (Id^ 888.) 

The plaintiffs in May, 1888, îmported certain merchandise into the 
port of New York, consisting of fancy papers, known as "velvet paper" and 
"embossed paper," upon wbich the défendant, collector of the port, as- 
sessed a duty of 25 per centum aA valorem,, under Schedule M of the tariflf 
act of 1883, (Tariff Index, 892,) which reads as folïows: 

"Faper.hanglngs, and paper forscreens or âre-boards, paper antiquarian, 
demy, drawipg, éléphant, fool^oap, impérial, letter, note, and ail other paper 
not specially enùmerate4 or proyided for in this act, twenty-Hve per centum 
ad vaïofem." 

The plaintiff prote^ted, claiming that such merchandise, was dutiable 
at only 15; per cent, ad vdorem, under the aame schedule of the same act, 
(Id. 888j')wWch provides, for "paper, manufactures of, or of which pa- 
per is a cbn;iponent material, notspecially enumerated or provided for in 
this act,, fiftéen per cent, ad valorem." This suit was brought to recover 
the alleged e:çeessive duty. The merchandise in suit had gone through 
eeveral processes of manufacture beyond those known in the art of or- 
dinary paper-making, and upon machines not used in ordinary paper- 
milla. The embossed paper is an imitation of morocco or leather, and 
its use is for coveping trunks, boxes, etc. The velvet paper is manufact- 
ured from ordinary white printing paper, by putting on sizing, and 
throwing thereon wool or fiock, which adhères thereto, and which gives 
it an appearance similar to velvet. This latter paper is sometimes used 
upon walls, and sometimes in the manufacture of paper boxes, albums, 
etc. , ïi^ trade and commerce thèse articles are known as belonging to 
fthe: dass of "fancy papers," and are placed under that désignation in 
trade catalogues. , 

Çpmstock & Brown, for plaintiff. 
; JSldward MUcheli, U. S. Atty., and Henry C. Platt, Asat. U. S. Atty.» 
for défendant. 

. ItA.coMBp, J., (oraUy charging jury.) The question which will come to 
jon is an extremely brief one. Thèse articles, before the plaintiff, or 
pip person from whom he obtained them, bestowed his labor and care 
«pop .tjheiij, were respectively either maniUa paper, or machine finished 
book paper, — a variety of the kind of paper which is known as "print- 
ing paper." To that manilla or printing paper there has been applied 
a considérable amount of labor and material, and considérable expens© 
has been incurred for work done upon it. The plaintiff claims that this 
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labor bas been continuée! to such an extent as to entîtle us to regard the 
resuit as a "manufacture of paper." The suprême court bas laid down 
tbe convenient rule tbat, in order to constitute an article a manufacture 
of another, the labor bestowed upon it must be carried to such an extent 
as to transform it into an article which bas a différent character, name, 
or use from the article tbat it was in the first place. Hartranfi v. Wieg- 
mann, 121 U. S. 609, 7 Sup. Ct, Rep. 1240. From tbe évidence bere, 
there is in my mind little doubt — and I so charge you — tbat the article, 
which bas been produced by the application of this labor, is of such a 
différent character or use tbat it may fairly be considered as a manufact- 
ure of tbe maniUa paper or of the printing paper which was the stock 
out of which it was made; and so, too, if it were a question as to wall- 
paper, wbat we bave heard with regard to tbe labor bestowed upon tbat 
is sufBcient to show tbat in use and character it is so changed tbat it also 
should fairly be regarded as a manufacture of paper. This particular 
article imported hère would therefore be dutiable, as the plaintiff claims, 
under the 388th paragraph of the tariff act, as a manufacture of paper, 
unless it is elsewbere covered by some other expression in that act. 
You are, of course, aware tbat in preparing thèse tariff acts congress fre- 
quently legislates with regard to varying or similar rates of duty upon 
différent varieties of the same gênerai class of articles; and then, at the 
close of tbe provisions for those spécial varieties, quite frequently uses 
comprehensive words to cover those various subclasses and divisions of 
tbe article which bave not been specifically provided for. So, hère, in 
the scbedule beginning with "Books, papers," etc., congress has enumer- 
ated" paper suitable forprinting paper, sized orglued;" and also, "print- 
ing paper, unsized;" and it has also provided for"sheathing paper." It 
bas then provided, in paragraph 391, for "paper hangings, and paper 
for screens or fîre-boards; paper, antiquarian, demy, drawing, éléphant, 
foolscap, impérial, letter, note, and ail other paper not specially enumer- 
ated or provided for in this act," — a certain rate of duty. The défend- 
ant claims that this particular article imported bere is included within 
the terminology of that paragraph, because it provides in gênerai terms 
for "ail other paper not specially enumerated " in the tariff act; and tbat 
is the question, upon the évidence, which you are to détermine. Was 
this article, in the trade and commerce of this country, when congress 
l^islated in 1883, a variety of paper? In other words, if the committee 
of congress that framed this act and reported it to congress had turned 
to the tradè and commerce of this country in 1883, and had asked that 
trade for a comprehensive list of ail kinds of paper known to them, and 
dealt în cotnmercially as such, would paper like this bave been included 
in such list? If the commerce of tbe country had furnished to tbe com- 
mittee of congress, in answer to such a request, a list of ail the kinds of 
papers known to tbat trade, would such list hâve enumerated articles 
like thèse? If so, then tbey are covered by tbe phrase, "ail other 
paper," in paragraph 392; the collector was right, and the défendant is 
entitled to a verdict. If, on the other hand, an article such as this 
would not bave been included in that list at that time, then the plaintiff, 
v.4lF.no.7— 28 



^1 rBD^&ÀIt' tâËFOBtÉËB, vol. 41. 

iiaÀ'îflf? estebilîahôci by thè proof that théy : are inaatrfàcturers ôf pàper,' is 
«ntiûed: 'tby<nir verdict. : ■ 

The jury returned a verdict for the défendant. 



Snrm et al. v. Kéystônb Stj^ndard Watch Co.* 
; . {CVeMi Court, JS. D. Perwji/liwtnio. FebruMy 7» 18(90.) 

' ThèllàVention of letters patent No. 884,tf!'9', for improvement îû'Watoh regùlators 

•. con^ting Of an arm pivoteâtq ttaebriâige in combination with an index pivoted to 

' thisarm, capable of an independent m^jyement, and a screw %nd ppring adapted to 

-'set thftirégulàtor more exaotly attei^ àrMtiëb sétting by hand, wberë the soréw a;nd 

, •sp^ng! Irere placed on the euvo beariiig am^ivat the index, ia iiif riiiged by a device 

BiffliLûr $]Q ail respects except that the SQrewi^nd spring wçre placed ou the bridge 

' bearlég &)|alnst thé anu! ' ' ' ,' 

2. SAME-i4gS«Ê Oï LBTTBBS—SPBbiriOATKMfS— SnimoiBNOT. 

. Jl^heri? t^ç method of attachmçnt of tlie regulator to the bridgei ia not shown or 

~ dë&cnbed, but where the riia mttst InecëAsàrlly be eut s6 aa to be''anapped''o7er 

' the {irojeotiott ot the bridge, and wher« sucli àttaohmentâ are eommonly, if notunii- 

; fQ^l;, made in tbis manner, the speoiâcatlon wonld be intelligible to an ordinary 

wô'rlUùaU, and éufadent. , ," 

Hteàrînè Oh Bill, Answer, ftnd' PtôbfS; 

Bill'în ëquity by David SHive'àûd'Bèiijamîn F. Do B6Î8 againât the 
Keystoûe StJaudard Watch Gônàpahy for infriugement of patent. 

De Fortésl BàUou, foi côVaplàiû&nt^ 
' John MàDéncdd, ior TespoùàéQii ^ 

' Butler, J. TbereSpondënï iai^shàfged with înffîtlgitig Complainant's 
patent for 'HmprbvërDent in Waiich'reg^làtoi-s,'' No. 284iG.79, dated Au- 
gust 28, 1883.- The validitydl' thé patent is notàttàcked; The chargé 
of infringeïàént àlone isdeniëd. It is oiily necessary ,' therefore, to as- 
certain ^fiâî thfe patent coverè, and what the respondelit has done. The 
spedficâtibns say: ' ; 

"My Invention eohslsts' ci the indeit of the legulator, comipdted to à pîvûtal 
arm, àtld ëapHble bf motion ' independent bt said arm, wlièréby jjrbvision is 
made for deitèate or fine adjustment or régulation of a vraich. Beferring to 
tbe drawinlg» A représenta tbe bridge of a watchj which is generallyof the 
well-knownifpna and constrpotion, and B represents the;.iiegulating arm, 
phich i? pi^pt^ tp said bridgpi and formed wilh a pivoted ppck. to which is 
çonnéëted the iiidex, C; it being nbticed that the said index lias a, motion in- 
dependent of thé arm, B. Frorii the end of the arm ai^^'lùgâ, D^ D, be- 
tweeh Which thé index' is fltfeè; ànd passing through orie of theïugs is a set- 
icrew, E, the point of which is adapted to press against the Indexv F repré- 
senta a spriiig which is secured to the àrm, B, and bears againat tbe index un 
the side ppposite the screw, E, sp that, while the index raayt)e mpved, in one 
direction by tl^éi setew. Its retijrç or opposite motion may be efEected by the 
spring when thé screw is releâsed." 

: »Rep6rty*liy d^Berieley'TaylWj-Esqi, irf'thePhil^^^ 
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The; daims are! 

"First, an arm pivoted to the bridge, in combination with an index pivoted 
to said arm, and having a motion indépendant thereof, substantially as and 
for the purpose set forth. Second, an index in combination with the screw 
and spring, and a pivoted arm on which said index lias indépendant motion, 
substantially as and for the purpose set forth; third, the arm with lugs, D, 
D, the index, C, the screw, E, and the spring, F, combined and operating as 
and for the purpose set forth." 

The respondent has manufactured and sold a watch regulator, substan- 
tially identical with that above described and claimed. It consists of 
the arm, with an index pivoted thereon, having independent motion, 
and the screw and spring to secure accurate adjustment. The screw and 
spring are so arranged as to operate against the arm, and thus adjust the 
r^ulator; while in the complainant's they operate directly against the 
index. This différence, however, is immaterial as respects the question 
before me. Possibly it constitutes an improvement. The complainant's 
arm, while movable, must be tightly adjusted on the bridge to avoid 
danger of moving it, in opprating the screw. The application of the 
screw and spring to the arm seems to avoid this danger. If it be an im- 
provement, however, it is nothing more, and does not entitle the respond- 
ent to the complainant's invention. 

The criticism by respondent's experts of the spécifications and draw- 
ings, respecting the attachraent .of complainant's regulator to the bridge, 
and the effort thus madé to distinguish it from the respondent's, accom- 
plishes nothing. No compétent watchmaker would fail to understand 
the spécifications and drawings, and see how the attachment is to be 
ma,de. Thprim must necessarily be eut, as illustrated by tlie model in 
proof, 60 as to allow it snapped over the projection qf the bridge. S^çh 
attachments are commonly, if not unifom\ly, so inade. In this in- 
stance it could not readily be made in any other way without defeat: 
ing the pbject qf the invention. When thus made, the attachment is 
substantially identical with the respondent's. At most, the différence 
ference isqne of mechanical construction merely. 

i The proofs indicate, pretty plainly, that Mr. Bitner, from whom the 
respondent obtained its regulator, saw and copied the complainant's 
(with the immaterial changes referred to) before it was patented. He 
dénies this, and his déniai may possibly be true. He is, however, so 
deéply inyolved in the controversy, which threatenshis character as well 
lis his pecuniary interests, that his déniai is entitled to less weight than 
it would otherwise receive. The correspondence between the complain- 
ant and the Lancaster Watch Company, (the respondent's predecessor 
in business,) of which Mr. Bitner was gênerai manager, shows that this 
Company Wâs offered the invention when first mader tliat the offer was 
taken ihto considération; and that a little later Mr. Bitner applied for and 
obtained a patent for the regulator complained of. . How it occurred t)iajt 
the complainant's application, then pending, was oyerlooked by the office, 
is difficult of explanation. That it was overlooked must be assumed", 
for, as above; fqund, the two patents cover the same invention. The qnly 
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substantial différence in the spécifications consista in the use of différent 
tennâ |to deScribe the same thing. Tbe bill must be sqstained, aud a 
decree entered accordingly. 



CONSOLIDATKD PaTBNTS Co. d d. V. BeBBY. 

Same v. Barney. 
(Civcutt Court, D. Massachusetts. Febrnary 5, 1890.) 

Patents for Inventions — Isfhingbment — Ventilatob Wheels. 

Under letters patent No. 361,138, dated July 18, 1883, for improvements In venU- 
latOr wheels or fans, the flrst olaim was for a.hood-shaped pièce at the end of eaoh 
wing in the fan , for the purpose of holding thé air f rom esoaping. It appeared that 
the same device had long been used in the wingg of propeller wheels for the purpose 
of holding the water. Held that, aa the deviee had been in prior^se, the flrst olaim 
of the patent cannot cover ail applications of it, "but must be limited stfictly to the 
form of apparatus desoribed in tue patent. 

In Equity. Bill for infringement of patent. 

Wittiam À. Redding, for complainant. 

Oeo. 0. 0. Cocde, for défendant Berry. 

Berij, F. ThursAon and Henry Marsh, Jr. , for défendant Barney. 

Col*, J. Thèse two suits are brought to restrain the défendants from 
infringitlg letters patent No. 261,128, dated July 18, 1882, issued to 
James M. Blackttian, for improvements in ventilator wheels or fans,. and 
for an àccount. As the main défense in both cases is the same, I shall 
consider them together. The imprbvement desoribed in the Blackman 
patent is simple, and contains but onemarked feature. The spécifica- 
tion says: 

"My invention relates to ventilator wheels or fans which are used for the 
purpose of fbrcing air oùt from buildings and other places. As the wings of 
such fans hâve heretofore been constructed, thelr outer ends bave been left 
open, and they hâve been se formed that they do net' operate to catch and 
draw air into the fan at the ends of the wings ; but, on the other hand, a por- 
tion of the air gathered by the fan falls over the ends of the wings back into 
the room, instead of being thrown eut therefrom, especially when the speed 
of the fan iS great. The leading object of my invention is to obviate thisdif- 
flculty, which laccomplish by giving to the ends of the wings a new and im- 
proved construction, covering the space which lias heretofore, beeti left be- 
tween the diagonal end of the wing and the outside of the wheel, as herein- 
after f ully siejt forth. * * * The leading feature of my invention is found 
in so construçjiing the wings of the fan that the space which has been hereto- 
fore left opén between the rim of the fan and the diagonal oiiter end of the 
wing will Becovered by thàt part of the wing marked 'd.' I find, by actual 
use, that fahs constrUcted with wings thus inade are much more efiBcient than 
when the ends of the wings are left open, as heretofore." 

Thé flrst claim, Which is the only one in contre versy, is as folio ws^ 
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"In a ventilator fan the scroll-shaped wing, D, arrangea in the wheel in a 
diagonal position, and eaoh provided at its outer end witli the part, d, cover- 
ing tlie space between ttie outer end of tbe part, e, of ttie wing, and tbe rim, 
6, substantially as and for the purposes speeifled." 

Thèse cases turn upon the question whether Blackman is entitled to 
claim broadly ail wings in a ventilator fan which hâve their end-pieces, 
d, bent over in a hood shape, so as to scoop in the air in which the ap- 
paratus Works. Now, the record abundantly discloses that this same 
hood-shaped wing or blade has been used in propellers. As exhibiting 
this feature, it is sufficient to refer to the Rose patent for improved 
water-wheels of September 24, 1850, and the Curtis patent of December 
11, 1877, illustrated in the Scientific American Of March 23, 1878. In 
view of the fact, therefore, that propeller wheels having scoop-formed 
blades, such as Blackman describes, were well known prior to the date 
of the Blackman invention, I cannot give that broad construction to the 
Blackman "patent which otherwise it would seem tO merit. It is urged, 
by the çomplainants that the propeller works in water, and the ventila-' 
tor in air, and that this makes a great différence. But the apparatus in 
both cases works upon a fluid, in one case air and in the other wàter. 
Admitting the différence between air and water which is so fully pointed 
out by the counsel for çomplainants, and upon which he largely relies 
to sustain the Blackman patent, I cannot, after most careful considéra- 
tion, call it invention to take the old hood-shaped blade ofa water-wheel 
and place it in a ventilator wheel. It is an instance of double use. 
If the first claim of the Blackman patent can be sustained, it must be 
strictly limited to the form of apparatus therein described, and it can- 
not embrace other and différent forms. The défendant Berry in the 
first case constructs a ventilator under bis patent of October 4, 1887, 
and the défendant Barney constructs bis wheel under a patent granted 
to him January 25, 1887. It is manilest that thèse forms of apparatus 
differ from Blackman's, and, therefore, upon the construction which the 
prior art compels me to give of the first claim of the Blackman patent, 
assuming it to be valid, there can be no infringement. Bills dismissed. 



The Nessmoee. 
Perby et ai. v. The Nessmoee. 

(DUtriet Court, D. Maryland. Jannary SO, 1890.) 

CSoU/isiON — Between Stbambb and Sailing Vbssel — Ceanob ov Coubsb. 

A schooner inside Cape Henry light-house, at tnidnight, was run into and sunk 
by the steamer N. The schooner' s witnesaes testifled that no change was made In 
the schooner's course, and that they mistook the steamer for a pilot-boat intending 
to run across the schooner's stem close enougb to speak tbem. This testimony 
was corroborated by the fact that the respective courses of the vessels would hâve 
brought them together about where the collision actually ocourred. Hetâ, that the 
schooner's withesses wouli} be believed, though the officers of tbe steamer testifled 
lihàt thefichooneriiad changea her course to port. 
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2. BiinfrT^lJGpTs.|-: : ',. .. . ,< .7 ',..■. 

,[ The schQoiier'B wltnesses testifiëd tbat ber slde lights were properly se^i, t^id Iburn- 
" infe' brl^tlj*; and thàt'hergreen lîgl!it,'W^8 aeen by tnem and otbers f rom 'tliè steam- 
. er'saeck'ftTterthe collision. Theçlldtaûdmasterof the steamer testifledthalt they 
were on the lookout for a pilot-boat; that, on discovering hep mast-head light, they 
burned a blue light as a signal; that soon after they saw a torch in that direction, 
whlch they itook to be an auawerittg signal f rom the pilot-boat; that they saw a 
small 'trhlteUght.which was moved i)p,and down once or twice ; and that, thougb they 
lookéd cafeittlly, they Could see no side lights on the vessel, whioh af terwards proved 
ta be the: sctaooner. It also appeared that the bnrniug of the; blue Ught on the 
^teamer had a^blinding e^ect, and w-onld make it impossible for those whose eyes 
were atteoted by It to see the greeû llÉfht bf the schoonerfor some time afterwards ; 
. that the attention of the xnaster and |>llot was concentrated on the mast-head light 
of the pilot-boat, watchlng for an answering signal; and that after the answering 
signal the sbhooner and steamer were so close that ail that could be done was to 
reversa tbesteamer's engines. ' The pilotadmltted that he saw a small green light 
just before the collision, in ^be scbooner's rlgging. Keld, that the évidence falrly 
establlsbed that the scnooti«r*sgree'n light was burning. 

8. SaMb-— Ii00itbc*8'/ ' ■ ■ ■^'-■' 

Wharc) ^t appeàrs that the mastçr of the scbooner would not bave been jnstified 
In cbanging her course even if hé had closely obserred the steamer's lights, the 
fact that the scbooner's lookout, after reporting the steamer's lights, was called 
away to belp get up a sail, doea not put the scbooner in f ault. 
4. EyiDB^CB— -Wbioht and SosPiraBNCi. 

AUégéS contradictory statements, made by some of the scbooner's wltnesses 
after the eoUision^ T^ill not be given mucb weight to discrédit their swom testi- 
mony on tbe trial, wben tbe proof M to wbat they said was uncertain. 

In Adinitalty. Libel for damages. 

FravU'Boodwin, Eugène P. Camer, &hd Marshall & HaU,îor libelanta. 

Brown'i& Brune, for défendant. 

MoHElsv^. This libel is filed by the owners of the schooner to re- 
cover damages resulting froJn a coUisionWhich happened about midnight 
on the 25th of August, 1889, în the Gheàapeake bay, just inside of Cape 
Henry light, between the st^m-ship Nessmore, a large iron-screw steam- 
ship of over 2,200 tons, and the three-masted schooner Joseph Wilde, of 
about .800 tons. The schooner was ctit into on her starboard side, be- 
tween her main and mizzen riggihg, nearly tô her keel,and wasa total loss, 
with ail thepropertyon boai'd. The schooner Was loadéd with ice,and 
was on a voyage from Bangor, Me. , to Richmond, Va. She camé in port 
from the séa past Cape Henry betWeen 10 and 1 1 o'ciock that night. The 
wind was a good stitt' sailing breeze, from N. N. E., and her course was 
W. N. W.; and she had reached a point three or four miles intiide Cape 
Henry light when she was struck. It was the master's watch; and he 
was on deck, with one seaman at the wheel and one on the lookout. 
About halt-past 11 o'ciock the master went below, and called the mate to 
assist in gettiiig up the spanker, which had been lowered during the aft- 
emoon on account of the wind and sea otitside.' The schooner was mak- 
ing five or six knots an houj through the water. Just as the master 
came on deck again, the lookout reported a light; and, going forward, 
the master saw what he took to be thè mast-head and green light 'ôf a 
steamer three or foUr points on his starboard bow. After looking at ;it, 
he came back ait, and called to the mate to bring the torch, which the 
mate did, exhibiting it on the schooner?» starboard i side, just aft of the 
fore rigging. After the torch had been exhibited and extinguished, the 
mastertook the whëel; aUd the maté and ail the seamen, including the 



loofeout, went to work to loose thé spâiiket, and gét ît up. They had 
jgol the peak bf the sail about half-way up, and wete going across to the 
port side to gôt at the throat halliards, when they saw that the steamer 
"Was close upon them, on their starboard side; and immediately âfter- 
-wards the vesSels struck. Ail the men on the schooner at once climbed 
'tjp, sorùe on her main and some on her mizzen rigging, and got onto 
thê steamer's how, and were saved. The eut made by the stem ofthe 
«teamer entered aft of the schooner's main rigging, and penetrated ob- 
liquely towards her mizzen mast; and the blôw was of such force as to 
«ut wdl intô the cent«r of the vessel, and cause her to sink. 

The mastet of the schooner testifies that soon after h© took the whéel 
belooked, and saw both the steamer's lights, and saw that she was com- 
ing towards him, but hô was flot alarmed, as he supposed it was the 
ateam pilot-boat intending to run across hig stern ôlose enough to speak 
him; and, to enable those in charge of her to seejustwhere his stem 
was, be held up a lantem, which he had by him at the wheel, and 
waved it. 

The testiiiiiony of the maâter and lookout, and of other witaesses 
from the schooner, is very positive that just before the collision the 
schooner's side lights were properly set and buming brightly, and also 
that the schooner's greein light was seen by them and others from the 
steamer's deck after they got aboàrd of her, and before the schooner dis- 
appearèd. They testify also, very positively, that no change was made 
in the echboner's course. 

It appeairs fromf thé 'teatimony of the Chesapeake Bay pilot, in charge 
of thé steamer, and of: her tnaster, that she had lôft Baltimore in the 
moming on a voyage to liverpool, and that when about six itiiles 
below York Spit light,' she was headed for Cape Henry light, on a course 
about S. S. E,- She ran that course, for about an hour, at a speed 
"of about 10 kttotsj which brotght her off the tail of the Horseshoe, to 
about the place where, usually, pilots slow down the speed of steamers 
they are taking to sea, and signal for the pilot-boat to take the pUot 
offi The pilôt and master were on the steering bridge, wilîh a quar- 
termasteir at the wheel; and there was a lookout on the forward or look- 
oùt bridge. Tfaesfe ofHcers Were looking for the light of the steam pilot- 
boat, which they expected to find soraewhere near the Cape Henry 
light, whsen they made out the lights of a long tow, consisting of two 
steanieft and a vessel of some kind, coming in from the sea, and cross^ 
ing their course from port to starboard. In order to give this tow 
plenty of room, the engines were slowed, and the helm starbbarded a 
little, until làe tow passed about a mile and a hdlf ahead of them, The 
steamer was again headed for Cape Henry light, and her engines were 
continùed slow, as they wished to gradually lessen her speed, in order 
to dischargeJthe pilot. After the tow had passed, they made out a white 
Jight threeioR-four points on the steamer's port bow, which they took to 
be the:st«am pilol's mast-head light, about four miles off. They then 
bumed a blmi6>Mgbt over'the steamer's port bow, as a signal-toithe pilot- 
boàt:; and BOOQaJPter they saw a flare^up light o¥ to^ch in that direction, 
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trhich they took to be the answerîng signal from the pilot-boat, which 
they were expecting. The pilot-boat did in faot answer with such a 
torch ; and it seems probable that what they saw was, as they took it to 
be, the pilot-boat's anawering signal. After seeing the torch, and while 
looking in that direction, the pilot and master presently saw through 
their glasses a small white light, which was moved up and down once 
or twice. This was no doubt the laiitern held up by the master of the 
schooner, and waved by him. Both the pilot and the master of the 
steamer testify positively : that, althongh they carefully looked, they 
could see no.side lights on the vessel, which afterwards proved to be the 
schooner; and, as they saw no side lights, they took her to be a sailing 
vessel with her stem towards them, going in the same direction with 
them, — showing her binnade light, or some stem light. The pilot or- 
dered the steamer's wheel apott, and presently, discovering that she was 
a sailing vessel, coming towards the steamer, and apparently changing 
her course across the steamer's bow, he ordered the engines fuU speed 
astern, to which the master replied that they were going astern. The 
pilot States that when the schooner was getting across the steamer's bow, 
and was about 100 yarda off, he discovered for the first time, through 
hia glasses, a small green light in the schooner's starboard rigging. The 
pilot and master of the steamer express themselves with some hésitation 
as to whether, at the moment of collision, the steamer's headway had 
been overoome; The master is inclined to think it was, and that she 
had begun to go astern; but from ail the testimony, from the violence 
of the blow, and frooi the engineer's log, I conclude that the steamer 
muât hâve been moving forward at least five miles an hour at the time 
of the collision. The pilot-boat remained stationaiy where she was lay- 
ing when her mast-head light was first seen; and the working of the en- 
gines after the collision, as evidenced by the engineer's log, would hardly 
hâve brought the steamer to the pilot-boat, if she had lost her headway 
at the time of the collision. 

There is an explanation of the siatement made by those on the 
schooner that they saw the steamer's green light off their statboard 
bow, which I think is very obvious, and which assists in ûxing the 
séquence of occurrences preceding the collision; and that explanation 
is that it was the blue signal light which was burned over the steamer's 
port bow which the lookout and master of the schooner saw, and which 
they not unnaturally took for her green starboard side light. It would 
appear from the testimony of the schooner's lookout that after he went 
on the top-gallant forecastle,, at 10 o'clock, he made three reports of 
lights — First, the lights of the tugs and tow; next, the steamer's mast- 
head light; and, fhird, the steamer's green light, which he saw about 
four points on the Starboard bow, and about two and one-half miles ofif. 
Soon after he had reppirted the green light, the torch was bumed on the 
schooner, which, probably somewhat blinded both him and the mate, 
who was holding it; and soon after that he was called aft by the mate to 
set the spanker, and he gave the lights no further attention. The look 
out, the mate, and the master of the schooner, ail testify to seeing this. 
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light, which they took to be green. It could riot possibly hâve been the 
steamer's starboard light; and it must hâve been the blue signal light, 
which was burned over her port side, and which, while burning, would 
obscure her red light to them. 

That the schooner made no change in her course is, I think, fairly es- 
tablished. The testimony of her master and qrew is positive that she 
held her course; and I find nothing to cast a doubt upon their testimony 
on that point. It receives confirmation, also, from the fact that the re- 
spective courses of the vessels, without any change of course, would hâve 
brought them together just about as they actually struck. That the mas- 
ter and crew of the schooner were not alarmed by the approach of the 
steamer is shown by their continuing to work at getting up the spanker, 
and in the master's waving the lantern to indicate bis exact position to 
what he supposed to be the pilot-boat. It would appear, moreover, that 
if the schooner had changed her course to port, which is supposed by 
the olEcers of the steamer to hâve been the change she made, it would, 
if done in time to alter her position, hâve probably avoided the collision, 
as they frankly admit. That the pilot and master of the steamer hon- 
estly think that the schooner did change her course I bave no doubt, but 
it is common expérience that a sailing vessel, in the night-time, appears 
to change her course as her sails corne more distinctly into view; and 
this impression upon the sensés, in such cases, is stimulated by the 
strôhg bias to believe it is so, affecting the persons who observe it from 
the other one of two coUiding vessels. It cannot be relied upon, there- 
fore, without proof of corroborating facts. 

The principal difficulty, as it seems to me, of this case, is whether or 
not the schooner's green light was burning, so as to be visible to those 
on boaud the steamer. The burden of proof is upon the schooner to 
prove that it could be seen; and I am free to say that if there were no way 
of accounting for the positive testimony of the pilot and master of the 
steamer that they could not see the light except by discrediting their 
veracity, I should find great difficulty in doing so. They are both men 
of expérience and réputation, and they gave their testimony with ap- 
parent candor and faimess. They testified quite independently of each 
other, and with no opportunity of either knowing what testimony the 
other Would give. But there is unusually strong and direct testimony, 
from those on board the schooner, that the light was burning properly 
both before the collision and afterwards; and there is the admission of 
the pilot that he saw it dimly just before the vessels came together. 
In my judgment, the prépondérance of proof fairly establishes that the 
schooner's green light was in its place, and burning; and there are cir- 
cumstances developed by the testimony which, I think reasonably ex- 
plain why it was that the pilot and master failed to observe it. Whether 
the steamer's lookout saw it or not is not positively known, as he had 
shipped from Baltimore, in order to reach bis home in Germany, and, 
on the steamer's arrivai in Liverpool, at once left the ship, and could 
never afterwards be found. But I take it that bis testimony would be 
the same as that of the pilot and master. In the first place, \t is quite 
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probable that' wMe the long striag of lights on the ttjfo steamers and 
tïuttir tow was approaching and passing the steamer the, schooner's light, 
being beydnd them, could hardly be made out from the steamer. Im- 
mediately after the tow passed, the blue light was burned over, the 
steamer's port bow, just in the line in which the schooner's green light 
would hâve appeared frpm either the steering or the lookout bridge of 
the steamer. The effect of that light was blinding for the time, and 
made it impossible for those whose eyes were affected by it to see à green 
light in that direction, either while it was burning or for a short time 
afterwards. It was probably during the burning of the blue light that 
the schooner sbowed her torch, and that torch was not seen from 
the steamer for the same reason. The pilot and master of the steamer 
having before that seen the pilot-boat's mast-head light,— which, no doubt, 
was a very good one, — after the blue light was burned, concentrated 
their attention on that light, to ses if the pilot-boat gave them an answer- 
ing signal. They watched that light, and presently saw the answering 
torch exhibited on the pilot-boat. The steering bridge of the steamer 
is 136 feet from the bow, and is not a favorable place for seeing a light 
which is as close as the schooner's light then was. During ail this time 
the steamer and schooner were approaching; and it was not until they 
were close tO each othér, and the master of the schooner held up his 
lantem , that she attracted their attention at ail. Thén the schooner was 
80 close that ail that could be done was to reverse the engines of th« 
steamer; and the attention of those on the steamer was engrossed in. the 
movements of their own ship, and in trying to make out the exact nature 
and course of the approaching vessel, and not to observing her lights. 
I cannot také their fàilure to see the green light during this short inter- 
val of time, with their attention thusdistracted, as sufficient to over- 
come the affirmative proof that it was properly burning. There is an- 
other explanation which suggests itself as accounting for the collision, 
which is that the pilot and master of the steamer did not see the an- 
swering torch of the pilot-boat, which was much further off, but did see 
the torch exhibited by the schooner, which could hâve appeared nearly 
in the same direction. If this be the fact, it woùld explain a remark 
which the mateof the schooner says the master of the steamer made to 
him after the collision on the bridge of the steamer. The mate testifies 
that he asked the master of the steamer if he did not see the schooner's 
torch, and the master replied: f'Yes, I saw the torch, and if you had 
not shown it I would not hâve run into you." If this explanation is 
the true one, the officers of the steamer mistook the schooner for the pilot- 
boat, because her torch was the answering signal they were looking for; 
and they then shaped their course, not to avoid her, but tô run close to 
her, The steamer would then very iSoon show both her side lights to 
the schooner; and the schooner's mate testifies that after extinguishing 
the torch and putting it away he oame up again on deck, and before he 
went to work getting up the spanker he saw both the steamer's green and 
redlights.-; This explanation is consistent, also, with certain averments 
in the answer filed by the master of the steamer, in which he states that 
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"il 11:30 ihé ëngines werè slowed, and blue lîgïits were burned as sig- 
ïiàlë to the pilbt-boat to comeand take off thé pil6t. That at 11;85 the 
èhginieâ were put full speed ahead, but at 11:36 they vvereagaiii slowed, 
and were so continued until 11:42, when they were stopped; and the 
Nessmore was then awaiting the coming of the steaim pilot-boat, which 
bad replied to the signala 6f the Nessmore, and was some distance off to 
port. At 11:45 the engines were reversed full speed astern. At 11:52 
the engines were Stopped, the collision having occurred, to prevent the 
yessels from falling apart." If the schooner was thus mistaken for thè 
pilot-boat, it would appear probable that from 11:35, when the engines 
were put full speed ahead for one minute to get the Steamer headed on 
her course, she was designedly steered for the schooner until 11:42, 
when the engines were stopped because they had discovered their mis- 
také. If Ihis was so, it would explain the remark about the torch-light 
having caused the collision, which the mate says he never could under- 
stand, and about which the master of the steamer was not questioned on 
the witness stand. It would also explain why , supposing whatever lights 
they saw on the pilot-boat were the lights of the vessel which exhibited 
the torch, the pilot-boat and the schooner being about in the same line 
of vision from the steamer, they did not concem themselves about the 
lights until they found they were so rapidly coming upon the schooner, 
and began to see her sails. It is quite possible, therefore, that there 
was a double mistake; those on the steamer mistaking the schooner for 
the pilot-boat, because she appeared to answer the blue light with a torch, 
and the master of the schooner mistaking the steamer for the steam pilot, 
because she continued to approach him after he had warned her of bis 
position by exhibiting the torch. One or the other of thèse explanations 
must, I think, be the true one, and either of them sufficiently shows how 
it was that the attention of those in charge of the steamer was accidentaUy 
diverted from the schooner's light, and how it happened that they pur- 
Bued a couree which took the steamer towards her until too lateto escape 
the collision. 

It has been strongly urged by counsel for the steamer that upon the 
schooner's own showing she is in fault, because, after reporting the 
steamer's lights, the lookout was called aft from the top-gallant lorecas- 
tle, his proper station, and ail hands except the master, who took the 
wheel, went to getting up the spanker, giving no attention to the ap- 
proaching lights of the steamer. The case of The Sunnydde, 91 U. S. 
222, is cited as supporting this contention. That case is authority for 
the rule that, even though the sailing vessel holds her course when ap- 
proaching a steamer, yet, if she fails to adopt ail reasonable précautions 
to preVent collision which ordinary seamanship would dictate, she will 
be held in fault. No doubt that rule would be applicable if there were 
spécial circumstances in this case which the master of the schooner might 
hâve learned from closely watching the lights of the steamer, and which 
would hâve plainly shown him that safety required him to départ from 
the statutory rule; but, as reiterated in The Sunnydde, "it must be a 
strong case which puts the sailing vessel in the wrong for obeying the 
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rule. " In 77ie Stmnydde the^ steanortug was lyîng nearly statîonary, al- 
most dead ahead of the sailing vessel, in a place where it was well 
known that steam-tugs were accustomed to wait for tows. The morning 
had so far dawned that such a vessel could be seen without lights a mile 
and a half or, two miles off. The court found that the officers of the 
sailing vessel; had abundant time and means after the steam-tug was re- 
ported to hâve determined that she was not in motion, and that they could 
easily hâve gone either ahead of the tug or under her stern, instead 
of continuing to head directly for her, running her down, as she lay 
nearly stationary, directly across the sailing vessel's course. The spécial 
circumstances found by the court were that the steam-tug wa^ obviously 
not in motion, and was at a, place where she might be expected to be 
found not in motion; and the reason why the sailing vessel should hâve 
departed from statutory rule was held to be that the rule requiring 
steamers to keep out of the way is applicable to steamers in motion. I 
cannot, however, perceive how such a contention can be supported on 
the faots of this case. There was nothing by which the schooner could 
disinguish this steam-ship's movements froni that of any other steam- 
ship navigating those waters. The steamer, although she had slowed 
her speed, was pursuing her voyage to the capes, and it was her duty to 
avoid the schooner. Her officers endeavored to perforai that duty when 
they became aware it was a schooner. They were entitled to choose their 
own method of doing so. How long the steamer had seen his light, and 
what maneuver she would adopt, thé master of the schooner could not 
know from watching her lights. If he attempted any maneuver of his 
own, it might be the very one which would thwart the steamer, and 
put the schooner in fault. Without knowing, or any means of knowing, 
what the steamer was proposing tp do, no skill or observation on his part 
could suggest to him, so far as I can see, anything that he ought to do, 
except to obey the rule, and keep his course. 

As shaking the crédit to be given to the schooner's witnesses, it, is 
urged that the court should give weight to the testimony as to alleged 
contradictory statements and admissions made by spme of them on board 
the pilot-boat after the collision; but expérience in this class of cases does 
notjustify dependence upon such testimony, The persons who report 
such conversations are fuU of préviens impressions, and of strong bias, 
which colors what they hear; and the great liability to misunderstand 
what is said is very obvions. I do not find, in this case, that the proof 
of what is claimed to hâve been said, and the meaning intended to be 
conveyed, is of such a clear and unmistakable character as to discrédit 
the sworn évidence of the witnesses sought to be impeached. In my 
judgment, the libelant's case is made out, and the steamer is to be held 
solely responsible for the damages resulting from the collision. 
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The Revenue.' 
The Deew. 
New Jersey Steam-Boat Co. v. Coltjeb. 
CoLLiBB V. New Jeesey Steam-Boat Co. 

(.District Court, S. D. New York. February 37, 1890.) 

Collision bbtwbbn Stbam and Sail— Inattention to Lightb— Skobt Scbeen-Boabds 
immateriau 

A collision oocurred about 1 o'clock at night, in the Hudson river, a third to one- 
half a mile below Esopus light, and f rom 800 to 600 f eet f rom the west bank of tha 
river, between the steamer Drew, on one of her regular trips from Albany_ to New 
York, and the sloop Revenue, bound np the river. By reason of the collision the 
Bloop was sunk, the Drew was injured, and oross-libels were filed to recover the 
damages. The channel at that point is 2,000 f eet wide. The night was a little 
misty, but not enough to obscure lights. On the part of the Drew it was contended 
that the sloop was at flrst on the east side of the river, but that, as the Drew swung 
around Esopus light, the sailing vessel changed her course to the westward, there- 
by running into the Drew, whioh had shaped her course to pass to the west. It 
was also asserted that defects in the screen-boards of the sloop's lights oontributed 
to the collision. The witnesses for the sloop claimed tbatshe was always only two or 
three hundred feet from the west bank, and made no change of her course towards 
the west. Eeld, on conflicting testimony, that the accident was in the western third 
of the river; that the navigation of the sloop was proper; that she did not change 
hér course; that inattention on the part of the Drew, and her unjustiflable at- 
tempt to cross the sloop's course to the west, caused the colUsion ; and that if the 
screen-boards were short, that did not mislead the Drew, or contrlbute to the col- 
lision. 

In Admiralty. Cross-actions for damages by collision. 
W. P. Prentice, for The Drew. 
Eyland & Zabriskîe, for The Revenue. 

Beown, J. The above oross-libels were filed by the owners of the 
steamer Drew and the sloop Revenue to recover for their respective dam- 
ages upon a collision between thèse vessels at a little before 1 a. m. on 
the 12th of April, 1889. The Drew was making her regular trip from 
Albany to New York. The sloop was bound up the North river. The 
collision oocurred from a third to half a mile below Esopus light, and 
from three to six hundred feet otF the west bank of the channel, which 
is there over 2,000 feet wide. The sloop's bowsprit struck the port 
bbw of the Drew about 80 feet from her stem, and tore away some 50 
feet of her side. The sloop was so injured that she sank shortly after. 
Her crew were picked up, at the Drew's request, by the steamer Amsonia, 
which came up the ri^^er a few minutes after the collision. The nighl 
was mild and a little misty, but not enough to obscure the lights. The 
wind was southerly, and very light, and the sloop was making only 
about two knots an hour. At Esopus light there is a graduai bend in 
the river, so that the Drew, in going a half mile around the light to the 
southward, makes a change in her course of about four points to star- 
board. After the change there is a straight reach in the river of from 
two to three miles. On the part of the Drew it is contended that the 
aloop was on the east side of the river before the Drew had rounded 

> Eepprted by Edward Q. Benedict, Eaa., of the New York bar. 



;446 FïiDEEÀL REPOBTJEHj'vol. 41. 

Esopus Hght, but that while the Drew waa swinging the sloop changed 
her course by several pointé) and crœsed to the westward, and thereby 
ran into the Drew, which had shaped hey course to pass to the westward 
of the sloop port to port. For the sloop it is claimed that she was ail 
the time not more than two or three hundred feet from the west bank; 
that she made no change of course to the westward, but foUowed the 
line of the shofe. 

There are many difficulties in the testimony. The contradictions and 
,inconsistencies are numçrcus. On the whole, I think the account given 
by the sloop's witnesses is sustained by the circumstances and the prob- 
abilities of the case. With'out discussing the mass of détails in évi- 
dence, I find that the sloop was not on the east aide of the river, but in 
the west third of the channel-way, going up from three to six hundred 
feet only frôm the west bank, and that the collision was about the same 
distance from the wegtbatik; that the Drew, in rounding Esopus light, 
passed considerably to the eastward of the sloop, thus crossing the line 
of the sloop's course from port to starboard, so as to bear upon the lat- 
ter's starboard bow, while the latter was beading nearly in line with the 
shore; that the Drew, coritinuing her swing, again crossed the line of the 
sloop's course to the westward, towards the sloop's port bow, and thereby 
brought àbput the collision, the sloop striking the Drew before the Drew 
had crossed the sloop's course; that the sloop, during this time, made no 
sheer to the westward, as alleged by the Drew, and did not change her 
course to the westward; a^nd that she made no other change than by a 
port wheel a few seconds before the collision m extremis, which had no 
material effect. The place of the collision and of the wreck, and the 
very slow speed of the sloop before the collision, confirm the testimony 
of the slpop's witnesses, that she was near the west bank. That the 
Drew, in making her swing, passed first considerably to the east of the 
sloop, and afterwards drew considerably to the westward before the col- 
lision, (çverestimated, I think, at 700 or 800 feet,) is proved, not only by 
the testimony of the master and lookout of the sloop, but by the witnesses 
from the steamer Amsonia, which was a little below and considerably to 
the eastward of the sloop. Up to the time when the steamer began to 
draw up to the south- westward, the master of the sloop supposed the 
I)rew would pass to the eastward, as there was plenty of room for her to 
do. Up to that time the Drew's green light had been constantly visible 
from the time she was first seen. Upon her turn to the south-west, 
when perhaps a thousand feet distant, she showed her two colored lights; 
and that was the first notice to the sloop that there was danger of a collis- 
ion. In that situation, and going only about one-eighth as fast as the 
Drew, the sloop was helpless to avert it. That the sloop's course was in 
line, or nearly in line, with the shore, is proved not only by her own 
witnesses, but by the fact that she eut off Esopus light from the Am- 
sonia below ber, and especially by testimony of the Drew's witness Al- 
lardice, who, on hearing the Drew's whistle a few seconds before the 
collision, went to the window to look, and could see nothing; but a few 
moments afterwards he went to the midships gangway on the port side, 
and then saw the sloop's red and green lights about 200 feet distant. 
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Had there been more than a dîfièrence of two pointa in the courses ôf 
the sloop and the Drew at that time, he must hâve seen the sloop's lights 
from the side window; and, as thé Drew'was then heading somewhat 
across to the westward, the sloop's course must hâve been nearly in Une 
with the river. 

It was the duty of the Drew to keep out of the sloop's way. There 
were no obstacles to prevent her doing so. The Drew's theory of th© 
navigation of the sloop, which is set up as her excuse, I regard as dis- 
proved. I cannot find any fault in the sloop's navigation. It foUows 
that the Drew must be whoUy charged with the loss, unless the al- 
leged defeCts in the sloop's screen-boards produced or contributed to the 
collision. The original libel of the Drew contains no charge of fault in 
this respect;; but the Drew's subséquent answer to the cross-libel charges 
that the sloop'fi screen-boards were two feet long instcad of three, allow- 
ing the red light to show improperly across the starboard bow, and that 
the Drew was misled thereby. The only évidence on this point on the 
part of the Drew is that of the pilot, Gage, who says that the captain of 
the sloop, in conversation, afterwards told him his screen-board was 
"about two feet long, and the light in the middle of it." The captain, 
who was also owner, was afterwards exarpined as a witness at length. 
No'inquiry was put to him touching this conversation, or his alleged 
Btatement, and it was not denied. The wheelsmàn testified that the lighta 
were properly put up, and burning brightly. There is no further évi- 
dence as to the screens, or their adjustment. This is a very urisatisfactory 
state of the évidence. If improper screen-boards were proved, no doubt 
the burden of the proof would rest on the sloop to show that it was im- 
material bere, and in no way contributed to the collision. Capt. CoU- 
îer's attention ought doubtless to bave been called to bis alleged prior 
Btatement. That this was not done may bave been due to his deafness, 
Bo that he did not hear the testimony on that point. There is cOunter- 
testimony that the lights were properly put up, and it seems improbable 
that the sloop should bave been navigated by Capt. Collier 15 years with 
improper screens. But if the screens were not as long as required by 
the r^;ulations, it does not foUow that the red light had an excessive 
range to starboard; and upon the évidence of the Drew's witnesses, I am 
satisfied that its précise range was notmaterial in this case, or that, even 
if excessive, it contributed in any degree to the collision. The pilot. 
Gage, says repeatedly that he understood and supposed that the sloop 
was going right up the river, in a Une with the shore, and not crossing 
to the westward, as he now contends that she was. I am obliged to re- 
ject his theory that she was crossing to the westward, and to find that 
she was going, as he says that he supposed she was going, directly up 
the river. The only way in which the exhibition of the red light too 
much to starboard could mislead the pilot of the Drew would be in in- 
ducing him to suppose that the sloop was crossing towards the east, or 
moreto the eastward than she was going. But the pilot, Gage, was not 
misled inlo any such supposition. His management ofthe Drew was 
based, not on any idea that the aloop was drawing to the eastward, but 
on the assumption that she was going straight up, as I find she was going. 
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His only complaînt of being misled îs in her alleged going to the west- 
ward, which I find was not the fact. Moreover, the place of the Drew 
was BO far over in the westfrard part of the channel way that she was 
necessarily on the Drew 's starboard bow up to within half a minute or a 
minute of the collision. The Drew was then to the eastward of the sloop, 
The position of the sloop was plainly visible on the westward side of the 
channel, and no reason is shown why the Drew should again cross the 
sloop's course in order to go to the westward of her, and so near the west 
bank, Her naturel course was down about the center of the river. The 
doop was not crossing to the eastward, and the Drew did not suppose 
her tô be crossing to the eastward; so that the red light, whether seen at 
that time or not, in no way misled the Drew into crossing the sloop's 
course by going over to the westward. The situation was practically thô 
same as if the red light had been shut in, the green hid by the jib, and 
a flash light shown from the sloop's bow. I do not, however, place 
much reliance upon the Drew's testimony that the red light, and the red 
light only, was seen at the time of her first turn to the south-westward; 
for this testimony is associated with the further statement that the red 
light was seen on the Drew's port bow. But the red light could not 
hâve been brought on her pqrt bow until after a considérable swing by 
the Drew to the westward, and her real fault was prior to that time, viz., 
in permitting her to swing at ail to the westward of the sloop. Just be- 
fore that swing the red light, if visible at ail, was on the Drew's star- 
board bow, and not on hêr port bow. Again, they say they did not see 
the sloop's green light; but the green light was certainly in range, and 
could not ail that time hâve been hidden by the jib. The unavoidable 
inferenoe is that they were not carefully noticing the sloop or her lights. 
A careful reading of the libel and the testimony shows that the time 
before the Drew began her swing to the westward, or "straightening 
down," as it is called in one or two places, i. e., turning to the S. W. or 
S. S. W., is slurred ov<jr with no satisfactory explanation. It does ap- 
pear, however, that the lookout was not on duty in his proper place for- 
ward, but in the wheel-house; and he was so suspiciously regarded by 
each side that, though he was présent at the trial, neither called him as 
a witness. My conclusion is that due and continued attention had not 
been given to the sloop before the Drew's westward swing, and the pilot 
says he had not given her much attention; that it was probably the green 
light, and not the red light, that was then seen, and which seemed to 
"follow up" the Drew in her westward swing, a phrase possibly applica- 
ble to the green light, but not possibly applicable, so far as I can per- 
çoive, to the red light, in the respective positions of the two vessels; that 
the vessels were then so near each other that the particular lights seen 
were neither specially noted nor accurately remembered; and that the 
only red light visible on the Drew's port bow, just before her westward 
swing, was the red light of the Amsonia, a little below. As I cannot 
find, therefore, that there was any fault of the sloop that contributed to 
the collision, the libel of the New Jersey Steam-Boat Company must be 
dismissed, with costs, and a decree allowed for the libelant Collier, with 
costs. 
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Fbishman V. Insurance Cos., (seven cases.) 
{CirmtU Court, D. Kcmaaa. Maroh 14, 1890.) 

li BbmoyaIi oï Causes — ^IiOCal Pbbjddice — AMotJKT in Conteovbbst. 

Under tho removal act of March 3, 1887, a cause may be removed to the fédéral 
court on the ground of local préjudice, though the amouiit In oontroversy is les»' 
than $8,000, but over $500. 

S, BaMB— INIUNOTION AOAIN8T PBOCBBDINO IN ÇtATE COCKT. 

Tbougb Bev. St. TJ. S. § 720, forbids the granting of a writ of injunction to stay 
prdceedings in a court of a state^ the circuit court may grant an injunction against 
the prosecution of an action in the state courts after its removal to the fédéral 
courts ; but it wiU not resort to such writ where no injury is about to resuit to the 
moving party, and the question of the right to remove the cause is not flnally de- 
ddeâ. 

At Law. On application for writ of injunction. 

Rev. St. U. S. § 720, provides tbàt!"the writ of injunction shall not 
be granted by any court of the United States to stay proceedings in any 
court of a state, except in cases where such injunction may be author- 
ized by any law relating to proceedings in bankruptcy." 

F. L. WiUiams, J. S. WaÛcer, and T. B. Dawea, for plaintiff. 

Ware, Biddle & Oory, for défendants. 

PosTEB, J. Thèse cases, of which there are seven in number, witti 
tbe same plaintiff but différent défendants, hâve ail been removed to this 
court from the state court on the ground of local préjudice, under the 
act of March 8, 1887. In none of the cases does the sum in contro- 
versy amount to $2,000, nor less than $500. Notwithstanding the re- 
moval, the plaintiff persista in prosecuting the cases in the state court, 
and the défendants ask for an injunction restraining him from doing so. 
The plaintiff insisted at the original hearing for removal, and still in- 
sista, tbat the cases are not removable by reason of the amount in con- 
trovèrsy being less than $2,000, and that this court bas no jurisdiction, 
and that the state court stUl holds the cases for trial. He furthermaîn-- 
tains that the writ of injunction cannot be issued bj' reason of the inhi- 
bition of section 720 of the Revised Statutes. If his flrst position is 
correct, it foUows, of course, that this court has no jurisdiction, and the 
cases are triable in the state court. It is not worth while to rediscuss 
the mucb-argued question whether a case involvihg over $500 and less 
than $2,000 can be removed, under the act of 1887. The fédéral judges 
are divided in opinion on that question. Mr. Justice Harlan has held 
such cases were not removable. Mr. Justice Beewkb and some other 
judges hâve, held a différent opinion on that question. However, I re- 
gard the matter settled in this circuit in favor of the right of removal. 

As to the power of this court to enjoin the plaintiff from proceeding 
în the state court in cases ai th is kinjj , it is well settled that such power ex- 
ists. French v. Hay, 22 Wall. 250; Dietzach v. Huidehtper, 103 U. S. 494; 
FMv.RaQway Cb., 10 Blatchf. 518; Sharon v. ferry, 36 Fed. Rep. 
^h-y'MUroàdCo. v. Fard, 35 Fed, Hep. 170; Wagn&r v. Drake,M Fed. 
v.4lF.no.8— 29 



tô(^ yjUUKUiili \iSBBfXBITEa , > VoLi Âti 1 

Rep. 849. In the last-named case, Judge Love, after citing the anthor- 
ities, makes uéeî rà .the follo.wirig languagel "The IwregfQing décisions 
leave no doubt whatever of the power of this court to grant injnnctions 
in cases which hâve beeniTegalarly lemoyed from the^state courts; but 
the power to grant injunctions, and the duty of the court to grant them, 
i^re \?bolly différent proj^sitions." In the view this court takes of thèse; 
oaéfs,! they are rë^^rly; t^pjô^^ from ihè state court; and that court 
can take no further légal proceedings therein. In other words, every 
thing done in the state <wurt hereafter isBuU and void. Is it a proper; 
«seroîééof équitable âiscretipn or gopd pta^tice to eûjoin à party in si^ch 
Çroceediùgs, until at least some material injury is about to result to the 
inoyingparty? In the pa^es before citéd,, ttte party inVokingthe aid of 
the fédéral court was about tobe injured, or his rights serîously compli- 
cated, by the proceedings complaîned of in the state court, llie divid- 
ing Une between the jurisdiction and powers of the fedetàl courts and 
étsde ■èaàîti'ia often so obscure ând imperiectly traced that there is dan- 
ger of à idaèhof authorityi To iavoid this, a wise discrétion ihould be 
exeréised^ i The lawS of congres», enacted in pursuance of the constitu- ' 
tion, are the supremâ :law> of the land, and are binding upon the state as 
well asthelféderal côiirts. -I^e'law of 1887 imposes tiie duty tipon this 
court of granting or refusing the order of removal for local préjudice. 
Whether it is wise for the plaintiff to test the legality of the order of re- 
niovaL by assuming that itiis>voîd,iaàd.proceeding in the state courtto 
tiy: the cases, isquite dDubtfi:^. HbweM!ér, if he chooses todo so, I oannot; 
see that the^ 'défendants wîU suffer any great injury byit,i ; Should he. 
undertake, however; to énforce the judgment, it is nôt uplikely it would 
bring theft(Qe8tion8 within the rule established by the; suprême court in 
the cases before cited.j The f question of jutisdiction,; to gay theleast, is 
not freè bf idoilbty iand there is a différence of opinion, as before stated, 
on'thàt question, and, until itis<flettledhy the suprême court, no action' 
of tfaisr Mnâ^il seems tome, ought to be taken,<unleas the exigenciâs 
pf the fiaserfibecdately demand it. The temporary injunctions asked for 
will hâve to W deni^. ,..' 
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AB^içsfAf YAti^ ,^MB^a5niro. Oo. -v., Coweniiovbn: et ai. 
j; ', y. ]{<^reu^ Ccwfpi D. Ç^ Varob 9, 1890,) 

■UndârAotiCongnssr, S Si pravldittgifMitlie remoiral ot caukes: frea a state to 
the Pîrontt ppti|i;t "by tlie^efiMidaiitOTjdeffin^ Ijeing non-residwm" of 

the Àtàté,'a cait^ët épntbt^mg' bbt a âinjrie controversy cannot bè remoted, wbeM 
' ëoiue of 4(he def énâkÙLtii are resiaeuts :ot 'th6 âtate. . 
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. jActiba byth^ Atkansas VnUey, ;Smelting Company against Mai^aret 
Cbwierihojsen, Eimer T. Butiey; Dfivid M^ iHymani aod .the CompromiBs: 



Mining Company, a corporation organized in New York, associated to- 
gether and transactidg bûâineââ a£f mim'ng^ftrtiâerâi under the name and 
style of the "Aspen Mine." ., > ^ 

F. W. Ouxwà,' foi- plàîfltîff. '' ' 

G. J. Hughes, Jr., and J. W. Tayhr, for Hyman and Compromise Co, 
C. S. 2%(wno8, for CoweQhoven. ' ' 

Haelett, j. Plaintiff, â corporation prgônized in Missouri, brings 
suit against two défendants, citizens of the state 6f Colorado, — one de- 
fendant a citizen of the state of Ohio, and one défendant a corporation 
organized in New York. The action is upon a contract executed by. de- 
fendants as mining partners under the name ofthei" Aspen Mine." Ail 
défendants are equally and. generally liable upon the| contract, and, the 
action présents but one single controversy . Upon pétition of the citizen 
qf Ohio and the corporation organized in New York, the cause wae re- 
ihôvèd into this court, and it now stands upon potion by the plaintiff 
to réïiîahd to the district court of the state. Section ^ of the act of 1887 , 
relàting to the removal of causes in which there are.several défendants, 
and which présent a single controversy only, seems to require tbat ali 
the défendants shall be nôn-tesidents of the state in which the suit ia 
brougtt. The languàgë of the act is as follows : 

" Any ôthér suit of a civil nature, àt law or in equity, of whîch the circuit 
courts oî the United States are given jurisdiction by the preceding section, 
and which are now pendlng» or which may hereaftër be brought, in any state 
court, may be removed into the circuit court of thô Unit^ States for the 
proper district by the défendant or défendants therein» being non-reeidents of 
that st^te." 

Under thé act of 1875, it was held that, in cases where there were sev- 
eral plaintiffs or défendants, ail parties on one aide must bave a différent 
citizenship from parties on the other side. Removal Gases, 100 U. Si 457; 
piakev.McKim, 103 U. S. 386. Upon the point of citizenship, the act 
of 1875 was not so clear as is the act of 1887, in respect to the matter 
of résidence; and the rule of interprétation adopted in the cases cited 
requires tbat, under the act of 1887, ail défendants seeking removal shall 
be nôn-residents of the state. Inasmuch as Margaret CowenhOven and 
£lm«r T. Butler, twb of th6 défendants, are citizens, and apparently res* 
idents, of the state of Colorado, the cause is not removable into this court 
under the act of 1887. The case will be remanded to the district court 
of Lake oounty, irom whence it was removed. 
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, , NoBTOK et al. V.. Kellogg a dt. 

(Cirewit Court, D. Kansaa. February 24, 1890.) 

TBtISTS— BqWimr JtJBISMOTlOTr— I^ABTIES. ■ . 

Whére on dissolution of a corporation, oyf ping a large nnmber of town lots, sach 
lots are given to a committee of stockholclérs, to be used for the beneflt of the town, 
and the committee conveys the same to the mayor of the town, who conveys them 
to variovis persons, with thpassent of tha committee, a court o;( equity wiU not, 
after the lapse of 13 years, ioquire into the exécution of the trust by such commit- 
tee, in a suit between the atockholders of the corporation, to WMoh the mayor'a 
gr^nte^ are not parties. 

In ïlquity. 

Riggè & Nevîson, for com^plnmaxits, 

Romngtm, Smiài & Dallas, for respondents. 

FosTEB, , J. This is a bill presented tp this court by three stockhold- 
ers of a corporation known as the "Àrkansas City Town Company" 
against the pther stockholdera and officers of said corporation, for the 
purpose of séttling the business of the çompany, and distributing alleged 
âssetë amorig the several parties entitlëd thereto. The corporation was 
brganized in Juîy, 1871, for the purpose of selecthig, laying out, and 
platting a to.wn-site into lots, blocks, streets, alleys, and parks, and for 
the occupation, sale, and„disposal6f the sanie, and the corporation be- 
came dissolved, by the expiration of the time limited in its charter, in 
July, 1881. The complainants, among other thingSj aver "that prier 
to and at the expiration thëreof said corporation was thé owner of a large 
amount of property, consisting of about five hundred lots in said city of 
Arkansas Gity and other property, and that said property bas not been 
eold or.conveyed, or inany manner disposed of, by said corporation, or 
by any one lawfully acting on its behalf, and that its title thereto bas 
never bç€(n law/ully divested, but that the same is corporation property, 
çlthough many of said lots are now occupied by divers persons adversely, 
find in disregard ôf the rights of your oraîors, and the other persons who 
are interested therein;, and that said ; property shouldberecovered, re- 
served, and disposed of for the benefit of those who Contributed the 
mopey for th© purchase thereofj or their assigns." The réspondents ad- 
piit the orgànizatlon of the r corporation,, and also the averments as to 
the stockhoLders and officers, etc. ; also that said" corporation was the 
owner of a large amount of real estate now embracing the town-site of 
Arkansas City; but they deny that, at the time of its dissolution, it had 
any real estate or other property undisposed of , and aver that there is 
no property or assets to be accounted for or distributed. The respond- 
ents, in answer to interrogatory No. 4 of complainants' bill, allège as 
folio ws: 

"In answer to interrogatory four, said défendants say that at the meeting 
held on the 31st day of July, 1871, when the final dividend was made of the 
property of said corporation, the following resolution was passed: ' Arkan- 
sas City, Kansas, July 31, 1871. Arkansas City Town Company met at the 
schoOl-house, Arkansas City. On motion, resolved, that the lots in Arkansas 
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City be dlvided as follows: To each original Interest, 210,— divided into 
thirty certiflcates of stock, eaeh drawing seven lots,^ — and that the excess of 
lots, remainlng after the glving of the lots already voted, remain as the prop- 
erty of the Company, to be used under control of the executive coramittee of 
the company for the beneflt of the town. Adjourned.' " 

The respondents further allège: 

"That no money was in the hands of the executive committee to pay the 
taxes upon said lots, and no provision was œade whereby the taxes and the 
expenses of con veying said lots should be met and paid. That thereupon the ' 
executive committee entered into an arrangement with the mayor of the tovirn 
of Arkansas City, whereby said lots should be conveyed to him, said màyor, 
and to his successors in oflBce; and that the taxes upon said lots, and the cost 
of conveying said lots, should be met and paid by the said mayor; and that 
Baid lots should be conveyed in accordance with the purpose for which the 
same were intrusted to the executive committee to be conveyed, namely, for 
the beneSt of, and for the promotion of, the interests and welfare of said 
town, free of charge, to such persons as would corne in and establish them- 
selves and settle in said town, aud would improve said property, and would 
thereby aid and assist in making the property owned by the shareholders of 
said town company more valuable. That said conveyance was made, as ap- 
pears by c^rtifled eopy of deed hereto attaclied and marked • Exhibit A,' and 
that said trust was duly, honestly, and faithfuUy administered, in accordance 
with the best interests of said town corapany, and for the best interests of 
said towii oE Arkansas City, and to the highest advantage of the members of 
said corporation, by the said executive committee; and the mayor of said city 
conveyed said lots, by and with the advice, counsel, and approbation of said 
executive committee, and in due performance of the trust devolved upon said 
executive committee. Said défendants, further answering, say that ail of 
said lots havje been conveyed to divers and sundry persons for and in consid- 
ération of ihe guarantied location and aiding in promoting, and building up 
and advahcing, the fortunes of said Arkansas City, and hâve by said several 
grantees been accepted in good faith, who hâve paid therefor by making last- 
ing and valuable improveraents upon said property, and by personally aiding, 
assistlng, and exteiiding their means to the promotion of the growth of said 
city, and hâve largely enhanced the value of the property owned by the mem* 
bers of said corporation. " 

A copy of the deed from the executive committee to the mayor of the 
600 lots, in trust for the use and benefit of the city, and dated October 
29, 1875, isattached to the respondents' answer. 

This case is submitted on the bill and answer; and hence the alléga- 
tions qf the bill, and the admissions and averments of the answer, pre* 
sent the whole case. It may be assumed that the whole question turns 
on the matter of the lots placed by the corporation at the disposai of the 
executive committee for the benefit of the town. It does not appeat 
that there was any other property of the corporation on hand at the timé 
of its dissolution. It is plain there can be no conclusive adjudication 
as to the title of thèse lots without the présence in court of the purchas- 
ers of thesàme under the mayor's deeds. It is doubtless the pùrifose 
of the complaiûants to get the matter in shape,by this prôceeding, sd 
each shàreholder, or the ofiBcers of the défendant corporation for the 
whole, may bring suit at law against the présent holders of the property 
to détermine the title. 



E 
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oiaîUmmlàiifiiàhifor^hls ijourtito (fiQflke/âtoy dectëâ isjtbe'tiaâô if îil/ôf^ 
îpearotfeatîtBe'idotiaplaiflànts eôuldmbtj in law orequityf derîv^^ 
;ëflt ftbiti'''ftpïiar wiJl à court of ei^tiit^-à:id: parties itf àà' ùncoiiscionable 
tfà'ttsaà^îdii,' 'ëith'èr byitlëwn^ëè'rfeji^direct, or by^elnoving obstacles to 
a proceeding at law. " It is avêrrea ty the complainanls that the execu- 
tive committee did not properly exécute the trust impéâed on them, and 
(that.tlie=d«ediirea»not properiyexiBcutedin form. . Whether the execu- 
tive committee^ failed to exeoutô thôi Ifust, within the îiitént of the reso- 
'Ittion of tlié corporators, tïiàj' #êlli 'bë'iqûestioned. Tjiésè lots were tô 
*'retoain W'tW;^rj)^drty pf tbé^^^^è^^ b0 U^edfùnder the contro|l 

'pi ihe.éxecùîijfp ppçaraittee pf jt|],erCpmfiiany for the Benèfit of the town.V 
iBtera is a.jyjsry ] wide ; discreitiou iflnd power vestçd in itbe committee. 
(Theyiwereto use the lots fto- the benefit of the town. Tbey might sell 
them at eny^ priée they sàw fit, ùt could givè them aT/t«yv or could make 
ëùch diSjp'<»ial of them as iii thèir îùdf^erit would bést'gefve the interéstè 
pf'the;fôtï'n;,;an'd in sp doing'a^^ the town compai;iy. It is hy 

'~pmea^'^ça,xent, under , th« .çi^eûmitances, that this object was not 
est àçcompUshed by turning thé .lots over to the cityiitself. It surely 
iwas better thân to allow them to'be-sold for taxes; and consumed in 
«osts, penalti^ and litigation. ' ' Bésides, the answeï avers thàt the tract 
.was probâbly* extèndèd ànd ' tjié ,1'ot? conveyed/tbrp^ the mayor, tp 
àivèrs pillés, t([ho made v;al%ble ïpiprovements, andV ibey assisted in 
building up the town/ etc. ttisipipEe questionabl? whether the deed 
jtp the mayor, Gould be ïegally executed in the manner it was, by the ex» 
iëcutive cPmpiittœe àlone. Under section 4, c. 22, Gen. St. 1868, it should 
ISave been SigHed by the présidetit, ahd attested by ibe seàlof the cor- 
feôiation. Ifistiàserted by the rèépphdents that theàdtpf 1887, c. 11$/ 
refeçhed ahd çwr^4 defects pftfiis kind, However ihat piay be, if the 
âefèct in exeCftting the trust was Qply in the manner and forai of mak- 
ing the deed> »nd not in the purpose sought to be attained, there can be 
littlei doobt bot Jttiat equity would' intervene to proteet the purchaaersj 
and compel a proper conveyance. Walden v. SMàrvér, 101 U. S. 583; 
^nt v> Roi^rrumwe's Adm'rsy 1 P«t. 1t-13. Then, so fat as this defect is 
ççincerued, itc^nnot avail thecorporators, officera,,or shareholdersof thé 
Company. Indeed, whenwe consider the long timewhich bas elapsed 
sàmop that, cpQy^^nce was made,fbeing about 13 year», without objëc- 
tipn from thi^se complainants, the vajuable interests: df: other parties 
jybioh baye liptesirened and.grow»,,up on that foûndation of title, there 
ifl PO aupeyioij equity in favor of the ooinplainantë to induce the court 
tQ enter into a minute examiijfction.ôfiior to apply a Striet construction 
jto, the executlipp pf this power by the exécutée committee. ïhe bill 
ç^ the ^cpmplajnants will bave lobe dismissed. 

fj J^pTp, BTç TjBB; OoTOT. ; After t(^e)f9I»l^oing opinîoB was flled, owingtoa 
misqnâ^rstapdlng of counse] as to thçi «ubmission of.tbe case, plaintiffs W)ere 
alto'wëd to filé repjicktioh todéfen^aiits' àuswvr, and the cause was qontinued 
Ibrfurtber hearing. 



Smith Vi Geeen rf al. 

{CnrcuÂZ Court, D. Minnesotcu November 14» 1889.) 

L MoKTeAOïts— Description or Pbqpektt. , .'. 

Wheré a mortgage sbows that tbe parties réside in th'e state, and describes tbe 
land according to ttie United States government survey and légal subdivisions, but 
does not state tbe county and state wbere tbe land is situated, it will be presumed 
to be in tbe state méntioned, and tbe mortgage may be foreclosed by advertisement. 

3, SaMB— POBBOLOBDEE UNlJER POWBR— AmENDMENT Oï LaW. 

Sale and rédemption nnder a power in tbe mortgage are govemed by tbe lawin 
force when tbe mortgage was executed, and are not aSected by a subséquent aot 
extending tbe time of rédemption, or maMng tbe time of rédemption run from tbe 
fiUng of a notice of tbe sale m tbe reglstry o( dee^ 

In Equity, On complaint to set aside deed. 
John i. & Wf S. Sanborn, îoi covaT^lsànant, 
ÏT.^. fiafe, for défendante. , 

Net^on, J. Suit is brought to set aside a qnitclaim deed, exeçuted 
and ddivered by the complainant, J. Allison Smith, to John Green et 
cd., June 15, 1886, on the ground of fraudulent représentations, (which 
complainant believed weïe trne and relied upon,) made by said Orâen 
and the other défendants aCting for him and on his behalf. The land 
conveyed ia described as lot No. 4 of the S. W. iof section 28, town^i 
ship 29, range 24, located and situated in Hennepin county, in the 
state of Minnesota. Testimony is taken in regard to the alleged fr?iud/ 
but, in th© view taken, the conclusion of law, entitling the défendants 
to a decreë dismissing the bill, upon the stipulation that the followîng 
facte are true, rènders it unnecessary to consider that question. The dé- 
termination pf the suit rests upon the validity of a foteclosure by àdver& 
tisement of a mortgage, and the questions presented are: (1) Is an in-" 
Btrumént in tbe form of a mortgage, which describes the lahd accuratèly^^ 
aeoordihg tothe survey of the government of the United States; anàÙQtn 
that desÉiriptioh it appears the land is located in Henqepin county, in 
tlïe térritory (how state) of Minnesota, but not so declared in the ins 
strument, suoh a mortgage^s can be foreclosed by advertisement and sbld 
according to the lawa of the térritory (now state) of Minnesota, and by 
such «aïe does a lega! title become vested in the purcbaser? (2) Ha» 
such mortgage been duly and legally foreclc^ed, so as to bar the equity 
of redemptitinV'and vest a title before the éxecution and delivéry df Ib© 
qnitclaim deèdfrom Smith toGréen? - ., :, ;ci) j 

The folio wing. are the 4fat?ts^ On April 22^:1857,: John Green^xineof 
the défendants, was the owner in fee of the following land: Lot No. 4 
of the S. W. i of section' 28, tbwilship 2i9i riânge 24, according to the 
Burvèy of the United States govjemmënt, and cdntaihirig 67.25 acres/lo- 
eated in the county of Hennepin and territbty (how state) of.Minhéâota.i 
On that day Greensold ami cbnvéyed the land to &iyder, McFarianev 
ând Cbok, tàfeii%d mortgage on the land as ^cuiity for thé deferrsdpay-* 
ment of:$2,914.10, part of the purohase money. Tais iiiïortgi^gë JÂed 
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to name the county and territory (now state) in which the Jand îs situ- 
ated, but otherwise accurately desqribes the land according to the govern- 
ment survey, and recites the.facts that the mortgagor and mortgagees are 
résidents of Hennepin county and territory (now state) of Minnesota, and 
that the acknowledgment was taken before a notary of said territory, 
(now state,) ^nd the mortgage deed recorded in said county and territory. 
The mortgage was recorded on May 1, 1857, of the sarae year. It con- 
tained a JtoWer of sale authorizingfôreçlosure and' sale at public auction, 
according to the statu te in such case raade and provided. The grantor 
and graatees were ail citizens and résidents of the state of Minnesota. On 
AprU 15,, 1958, Cook sold and conveyed his interest in thaland to Sny- 
der and McFarlàne, and the deed for the same was recorded June 25, 1858. 
On July 23, 1858, Snyder and McFarlane sold and conveyed, by war- 
ranty deed, the said property to J. AUison Smith, of the state of Illinois, 
"subject to a mortgage in favor of John Green." There was no other 
mortgage to Green but the one hereinbefore described. The acknowledg- 
ments of ail the hereinbefore described instrumenta were taken before a 
notary public of the state of Minnesotav' On January 16, 1861 , the pur- 
chase moaey remaining unpaid, which was secured by the mortgage, 
Green proceeded to foreclose.it, and caused to be printed and published 
a notice of said foreclosure sale, as: appears by the affidavit of the print- 
er, and tinder said foreclosure proceedings the property waa sold at pub- 
lic auction to aaid Green, he being the highest bidder, and a certificate 
to which was attached a true copy of the notice of foreclosure was given 
the purchaser by the shçriff of JŒénnepin county, who madé the sale, 
and said <îertificate contained a statèmènt that the sheriff raade thé sale 
of the laïid described in the. mortgage lunder mortgage foreclosure, by 
virtue of the power therein. A duplicate of this certificate was on March 
4, 1861.^ iwithin 10 days froW :the time of the sale, filed by the sherifï 
in the office of the regiater of deeds whçre the mortgage was recorded, and 
on February 25, 1862, it was recorded. - On April 12, 1862, an affidavit 
of publication of the notice of sale, and an affidavit of the sherifif of the 
fact of said sale, were also recordeii. Also on April 12, 1862, no ré- 
demption ibôingmadefrora such sale, the sherifF made andexecuted and 
delivered a deed of said land toGreeâ, the purchaser, which was duly 
recorded January 10, 1863. Green subaèquently, in 1875, sold to one 
Oowlea the land, the latter giving a mortgage thereon for part of the pur- 
chase mohey, which mortgage waâ forecloaed on failure of Cowles to pay, 
and bid in by» Green, who, by virtue of the expiration of the time for 
rédemption in 1880, having received aeheriff's certificate which was duly 
recorded, beùame tiie owner of the title conveyed to Cowles. 

CONCLUSIONS j OF LAW. 

A court takes judicial notice of »the government surveys and légal 
subdivisions,' ftfad when land is so conveyed, thoujghthe county and state 
are not nàmed, yet^ if the parties, réside in the state, the court will pré- 
sume the landi is situated there. The land is described with sufficiènt 
éeitaînty, and the mortgage could be forpclosed by aidvertisèment. Bur- 
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ton V. FergiLson, 69 Ind. 486; Prieger v. Tnmrance Oo., 6 Wîs. 89; Rus- 
séll V. Sweezey, 22 Mich. 235; Bj/6ee v. Hagemnn, 66 111. 519; Quinn v. 
Champagne, 38 Minn. 322, 37 N. W. Rep. 451. 

2. The ordinary rule applies that the sale and right of rédemption 
under the power given in the mortgage contract is governed by the law 
in forcé àt the time the mortgage is made, and not at the time of the 
foreclosure, and so ail the rights of the parties after such foreclosure sale 
must be determined. No notice of sale under a foreclosure by advertise- 
ment, by virtue of the power contained in the mortgage, was required 
to be filed in the office of the register of deeds by law to bar rédemption, 
when this mortgage was made. See Comp. St. Minn. 646. The 
power itself or the statute did not require it; only a published notice was 
necessary, and when that was made it is ail that any one interested in 
the land was entitled to. Where personal service upon the mortgagor 
and others of the notice of sale is required by law, or constructive notice 
by filing a copy of the published notice in the office of the register of 
deeds, a sale without such notice does not bar rédemption; but if the 
statutory provisions in force at the time the mortgage is made, including 
those re.la,ting to notice of the sale or the conduct of it, are strictly fol- 
lowedjit is ail that is necessary. This law, not the court, fixes and es- 
tablishes the conditions and extent of the power, and the rights which 
pass to a purchaser when the power is executed. No subséquent laW 
can impose additional burdens upon such rights, and require somethifig 
else tb be done after sale than was necessary or contemplated. The law 
in force when this mortgage wàs made fixed the time of rédemption fïom 
sales made under foreclosure by advertisement "to twelve months after 
such sale." Id. p. 645, § 11. The act of July 29, 1858, provided "that 
the original debtor, his heirs or assigns, shall bave the period of oûfe year 
for the rédemption, upon each and every sale foreclosure, * * * after 
the same shaJl hâve been made, and notice thereof filed in the office of 
the register of deeds in the county where such real estate shall be situ- 
ated;" and the act of 1860, amending the act of 1858, extends the time 
of rédemption to three years after sale and notice thereof, as aforesaid. 
To appl]^ either of thèse acts to the foreclosure and sale by advertisement 
of this mortgage would annex a condition to the power of sale which did 
not exist, and in so doing a court would be making a contract for the 
parties, instead of enforcing the one made by themselves. 2 Joneâ, 
Mortg. (.4th Ed.) § 1821 , to and including section 1827; BiUebert v. Porter, 
28 Minn; .499/ 11 N. W. Rep. 84; Carrollv. Romter, 10 Minn. 174, (Gil. 
141.) The tihae for rédemption certainly expired when the deed exe- 
cuted April 12, 1862, in pursuance of section 12, p. 645, Comp. St. 
Minn., was recorded. Smith'a right of rédemption was then barred, 
and he had no interest in the property at the time the quitclaim deed 
from him was obtained. Thompson v. Poster, 21 Minn. 319, cited by 
complainant's counsel, relates to foreclosures by action, and has rio ap- 
plication to the facts in this case. Decree will be entered dismisslng the 
bill of complaint. 



, ; ;. jAfter|th«4eath ,ot one|Of tTyOïJoint oreditars of a.corporation, the su^'Ivor, to- 
".' ' gètïïerjwltii th^'àdminist'ràtrix'of tne'fletiedënt, obtaiijed judgiiielit against the cor- 
- ' iXii^tttioa, aud Utovight 8\iit W'tMttjeot'iniéosBme fromithajindmdual stockkoldecs. 
, : ;Xli8j4|ijoe^nt^Jid been a 8toqkhplaes.,..,Jffeld,tliat the Habilite pf the deç^dent'se?- 
.ta'të to contfibute to pay'tljè éôrpprati^'ilebts V^àâ no défense to tlbe action, since on 
; :>bijsâe*tlU'thi9«ntirarlghtc^a(ttlon veâted jB thesurylTor. ' ■ 

&(9Ài(?rtlPf«BÎI;îjUBIWTT AflÇ#lJB|(., ■.,; ■.; ,-v; .■•, ■,.:; ■■■-:':.: ;!j i: ,,' ^ 

P In s«oh case: the defendant's liability dbes not date from thé rendition of the 
■ judgniént agtttnst the corj^di'bltioD, 'htl from the (jreatioh of th^'délSt for whioh Buoh 
;/ judgttwnft'tr^çendereâ.?!:, :(i ■•f::-,^.:-; 

. ;; In;Bi|ii»ityt ?ill by ^pielçR^S^Îîpwberry, as administratrix of the es- 
.j^tÇiiÇfrJiQÎiQ Stvîï^^yirbçE^yv'^Wais^ James McJiIilJ^a, against Nel- 

■fiÇï»;JB9biçsQftand.ptiie£?.. '■■■. ■ ■..-rj..;! ;•,,, j t, •■,.•. 

.^i:£?i.;ïC»;H«p.{^8(mvfoi;;àeii?n<Jainti,;j ;. ., ; ;■',,; '-i. •-.;■■■, : 

. ; ; Wj^EBppj^ J[, Tijis bill iftibrpiqight ta enforce the Personal liability, 

,^ode,r thej:Mw9j pf .Ohio, of , il^e j|odf,vijiuaI défendants as stockholdere (rf 

vthe iJie^RâftBliritW Lake iErie 4i i\Yestern Eailway Cîonipapy, a corppra- 

ià9.n!0^t|>!at:Sj;^te. :AcoprdiBg,.tQ,the bill, the debt acerued to John S^ 

.NçWibqrry.itb^ plaîntifi'^Newberi^îy^^ intestate, of whose fâtateshe ia 

iOJwwigi^trJ^Kvin, Michigan,v ,a9.d,^liS, plaintiff I^cî^illan, in the.yeare 

■il,8S,2TTS3(i^84rrWd the pl^ifttifiis r^çpvjered judgmpii^^^ it, against the 

jÇ;PJ5pora4w> Ap ,tbe pirçait spprtosf; the United Stat^^fqr the northern dis- 

iiriot.p^,Qhi|Pj wMch remains.unsalisfied to the anipuntpf,ftl6,048, with 

int^rest and costs. The defqiid^ijQts.demurred to the )3ill because the 

plaiçtiff Nevberry is, not admifli^tia,tîàx in the statepf^ew York. This 

ppprt, hfild byi Judgç Goxb, overijuie^ the demurrer.: ^6 Fed. Rep. 8ii. 

iThç defeçï^ants hâve now p],faded,ini?ubstjince, tha,tiJfohn S. Newberry 

was a stpclfhplder in the defendant.corporation at the time of the accru- 

:iîig,pf the debtto him and McMilia^n, and the ampunt.of his liabilities 

ihad; npt Men-applied, or offere^ to be, on this debt, ,»bd that the debt 

tp;thp plaintiff 4id not a^or^iïitittjthp'tiûae of the judgmentj and thesp 

pleas.have.been argued. .f:;,.! •;-,, ;;,., u ' 

, The. ppint. pf the pleas,: as ta iNpwbejry being a stockliolder, seenw 'fo 

biÇîUiaitjhisliftbilityshould hfiV)e. ,been, or should nowjbe, appHed upon 

.thisdebt.'i By th^ lawsof Oljiq, mnder which thi8;,sjiit is brought, the 

çtockhpldets are to be;"dwçèd|vnd h^ld liable,"_i_H;aiii amount equal to 

tbflirjstpok, ! "to.sepure the. p^ytaieinit pf the debts and liabilities pf the cor- 

ipPTatiqni?!; , The courts of Phio,5iRP!eair to hold that under thèse st^tut^ 

^j^!|ich ?tockhQÏder,isiseverally Ji#bi* tpali the creditors,. Umsted v. Buakirk, 

47 CMjiip :8t,JL3,8},#a^n.,y.4fa?:an.4eri,i4 Ohio St. 818, 7 N. E. Iftep. 435. 

{.TPhaliiîJie^yberry jnight baye bepj^jdçpreed açd he^d; liable upon hia stock 

if he had îived is not doubted, but that he ought to h^aye applied any- 

thing on that account to this debt while he Iived is not understood to be 



çl|îi»e|,;'' ÏTO' jûdgiiient agdinst the corporatioti, witholit satièraétioii',' to 
fix the iîability of shareholdens during his life, appeftrs. If there had 
beeh éiieb a judgmeht, thé clairù s(gainst hîm alorie eould not hâve Bèen 
set off against this joint debt. &ray v. RoUo., 18, Wall. 629; Beauregard. 
V. 6am; 91 U. S. 134/ His estante may be liablfe directly to the cred- 
itors, or tO; contribution; but that dbes not show that either of the per- 
sons entitled to this recovery is liable on account of his stock. In the 
plaintiffs' brief, and in argument, he and McMillaii are mentioned as 
having been partners in the transaction; but in the bill they are set up 
as merely joint creditors. In either case, upon his death the debt against 
the corporation survived to McMillan. 1 Chit. PI. 11; 2 Redf. Wills. 
172; Wood, Colly. Partn, 952. This survivorship «o completcly véstéd' 
this débt'in the survivor that it could be joined in a suit with hia own 
individual debts, and his individual liability could be set off against it. 
Slipperv. Stidstone, 5 Term, 493; French v. Andmd&, 6 Term, 582; Wood, 
Colly. Partn. 1105. AÎthoilgh, for some reasons not apparent hère; the 
administratrix in Michigan was joined in the suit against the corpora- 
tion in Ohio, the right is in McMillan alone, and cannot be affected by 
any ciaimi against iheœtate of NeVjberry. If, on âdjustinent betwéeh that 
estete and McMillan, some share should appear to belong to the estate, the 
fact that anything would so belong is uot alleged in thèse pleas. The- 
supposed liability of one of thèse plaintiffs, on which thèse pleas are' 
founded, does not appear to exist, and they show no good reasoa why' 
the suit should not proceed. 

The other plea resta uprtn the idéa that the judgment created a new 
cause of action in favor of thèiâe two plaintiffs, which is the only one in- 
volved hère. As a judgment, it is a new cause of action; but it is foûhded • 
upon one existing before. It was not against thësè, individual défend- 
ants, and does not merge their liability for security ôf the pre-existing 
debt; but was merely a step necessàry to fix thât liability. It does not' 
appear to stand in theway of any discoveiyor relief which would other- 
wise be proper to enforce that liability. Pleas adjudged insufiBcient. 



Wëlles r. Graves et al. 
(CirouU Court, N. D. lowa, M. D. February 34, 1890.) 

NATioiTAt Banks— TjNLAWpni, Ditidbnds— Liabilitt op Diebctors. 

Thepefioaal liability of direotors of a national bank for violation of Revi StL tl. 
8. § 5SÎU4, by.doclaring dividende in excess of net profits, and of section 5^, for 
loaning to sepdrate persons. flrms, or corporations amouuts exceeding one-tenth of 
the ca^itali Btook, cannot be enforced in an action at law. 

Sajtb— RiOHT OP CoMPTKOLLBR TO, AxTTHOsrzE Suit. - 

Under Bev- St. tJ. S. § 52ii9, providing that, if the directors of a national bank 
sball vitilatc any of the proyisioQS of the tit.e relati'ng to thë organization and man- 
agement of ^banks, the franchises of the bank shall be forfeited, such riolàtioa, ' 
however, to be determined by a proper court of the United States in a suit tberefor 
by'the comptroUer, and tbatin' cases of such violation' every diréctor ^artioi'pàting 
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therein ahall be personally Itable for ail damages whtcb the bank^ Its sbareholders, 
or'hDy (>ther person shall hâve sustained in conséquence thereoi, tlie comptroUer 
canno1;aii1^onze the receiver to brinj; suit, under section 5234, to enforce Such Per- 
sonal liabiUty, untU it bas been adjudged by a proper court tbatsuch acts hâve 
beeh done as authorize a forfeiture bi the charter. 
8. Samb^Limiuation CI' Actions. . < 

The forfeitivre oî the rights, prlvilegeB, and franchises of a bank authorized by 
Rev. St. tr. S. S 5839, for violatloij by flsdirectors of the provisions of the banking 
act, cornes Withln section 1017, limitmg suits for any penalty or forfeiture, accruing 
under the laws Of the United States, to five years. 
4. Samb. ,^ 

If tne Personal liability imposed by Rev. St. V. S. § 6239, upon directors for vio- 
lation of the provisions of the banking act, in favor of any one injnred thereby, can 
be enforced vrithout référence to whether the charter has been lorfeited or not, i« 
- is not a penalty, within the meaiiUg of section 1017, limiting actions for penaltles 
to flve years. 
6, Samb— Stath Statotb. 

The,proviEâons of astate statnte of limitations do not apply to a liability created 
by act of oongrèss, unless so prorided by congress. 

At Law. , On demurrer to pétition. 

William Ghakam and Thomas Updegraff, for plaintifif. 

ilfcC(sn«î(<fc jP'ZîowneK, for défendants. 

, ShieAs*;J,4 I ;ïbis is an action at law brought by the plaintiff as re- 
ceiver of the Gommercial National Çank of Dubuque, lowa, against the 
former directors thereof, under the provisions of section 5239 of the Re- 
vised Statutes of the United States. ; The first count in the, pétition avers 
that the said bank waa organized under title 62 of the Revised Statutes; 
that it became insolvent, and on the 20th day of May,: 1888, it closed 
its doors, ap4.ceased to do business; that on the 2d day df April, 1888, 
the comptrollerof the currency duly appointed the petitioner receiver of 
Bftid bank; that, the capital stock Was $100,000; that the liabilities of 
said bank ajre largely in excess of its assets; that the action is brought 
under; the direction and by the authority of the comptroUer of the cur- 
rjincy; that on the Ist day of Janijary, 1882, the défendants, composing 
the board of directors, declared and caused to be paid to the stockholders 
of said bank a dividend of 5 per cent, upon the capital stock, amount^ 
ing to the sum of $5,000; that at said date the said bank had sustained 
iosses exceediug its undivided profits then on hand; that the bad debts 
due the bank exceeded the net profita of said bank then on hand at the 
date of said dividend; which fact was well known to the directors, the de- 
fendants herein; that each of the défendants participated in and assented 
to the making of said dividend, iand the violation of section 5204, and 
that thereby the said sum of $5,000 was wholly lost to said banking as- 
sociation and its creditors, to their damage in the sUni of $5,000. The 
second, third, fourth, fifth, sixth,,seventh, eighth, and ninth counts are 
in similar forin, being based upbii the semi-annual dividends of 5 per 
cent, declared on the Ist days of 3"uly and January in the succeeding 
years, down to and including the Istday of January, 1886. The remain- 
ing counts of the pétition, 46 in number, are based upon violations of 
section 6200, of the Revised Statutes, which provides that the liabilities of 
any one person, corapany, corporation, or firm, for moneyborrowed, shall 
not exceed, ât any one time, one-tenth part of the capital stock of the 
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corporation actually pâîd in; it being àterred in éach count that, by 
reason of the specialloan described iû such count, the liability of the 
named borrower was thereby increased to an amount exceeding one-tenth 
part of the capital stock of the bank, the same being done with the assent 
of the défendants as directors, to the damage of the bank, its créditera 
and shareholders. To this pétition a demurrer is interposed upon three 
grounds, the first being that the facts disclosed upon the face of the pé- 
tition show that an action at law cannot be maintained thereon, the rem- 
edy being by a bill in equity. 

Under the counts charging a violation of the provisions of section 5204 
in regard to declaring dividends, the principal matters to be investigated 
are the amount of losses and bad debts, aa compared with the net profits 
on haiid at the respective times the several dividends were declared; 
whetherthere were then creditors of the bank who remain such at the 
présent tinie, and, if so, the damage caused to thém by the payment of 
the dividends wrongly declared. Under the pétition in this case, the con- 
dition of the bank, the question of the relative proportion of the profits 
and asSêts to the indebtedness, the question of who wete creditors, the 
amounté dtie them, and the damage caused them, would hiave to be as- 
certainéd at nine difiBrënt pèriodss or tîmes. Under the counts chârgirig 
violations of section 6200 of the Revisèd Statutes in loaning to one per- 
son, firm, or corporation amounts exceeding one-tënth of the capital 
étock, the condition of the accounts, and the nature of the indebtedness 
of the difiierent parties nalmed, must be iUvestigated. Not only so, but 
it must be ascertained which of the défendants assented to each excessive 
loan, ànd the damage caused thereby to creditors must be properly traced 
out. Thàt the investigations necessai'y to be made in support of thé sev- 
eral coiints of the pétition cannot be properly and understandingly rnàdé 
before a jury is too plain to demand more thah the mère statèment tif 
the fact. Not only so, but the défendants hâve the right to demand that 
the question of their liability, and the amount thereoî, shall be settled 
and determined in ohe jproceeding, which shall be of such a nature as to 
bind the reeeiv'er, the association, the shareholders, and the creditors. 
This cannot be dorte in a court of law, and hence thére exists good ground 
for the exercise bf équitable jurisdiction. The principlè governing this 
case is laid down by the suprême court in Hornor v. Hmning, 9Z U. S. 
228, which case arose under the provisions of the act of congress of May 
5, 1870, authorizing the formation of corporations in the District of 
Columbia, which provides that, "if the indebtedness of any company or- 
ganized under this act shall at any time exceed thé amount of its' capital 
stock, the trustées of such company assenting therçtp shall be personally 
and individually liable for such excess to the creditors of the company." 
The su preine court held that, to enforce the liability of the trustée» for 
excessive indebtedness, the proceeding must be ih equity, using the fol- 
lowing language : 

"The remedy for this violation of duty as trustées is in its nature approprîate 
to a court of chancçry. The powers and instiumëntalities of thàt court en- 
able it to aacei-taiû the excess of the indebtedness over the capital stock; the 
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.^1(5]^ tfifliffrads pf the ^propçaljioji jfinj bare^orted to for the paym^t pf the 
j^eète; aiso tho numbèj-'j^na lianpies of the prèflitors; the ajjjpl^çjt pf their sev- 
ieiràï debta ; tèdeterniine tlifi'àiitn to bereèo^ered of thf trustées; ànd appor- 
tiohed aftiong the creditorS, iii a manner Which the trial by jury ànd the rigid 
rulês of common-law procèedings render inipPSBible. This Course avoids the 
Injustice Qf many euita àgalnst défendants: for the sanie liability, and the 
greater injustice pf peripitijing one ereditpi; to absorb ail ora very unequal 
portipn of tie s\iin fpr iv.hich the trustées are liable, and it adjusts the rights 
of àll éoncérued on thé équitable principles w^icb lie at thé foundation of the 
Btatute." 

; în Stme v.Çhtsolm,J^l^ U. S. ?02, ;5 Sup. Ct. Rep.. 497, the doctrinp 
thus announced m rea,^rfppd, and appjied Jo a case arising under a stat- 
ute of the state of iSp^M^iQîiroUna dflckring that "the toteil amount of 
àehtswhich such por|)i<^ç^tjops shall^t any time owe shall npt excepd the 
amount ofits capital g^i^kactuallj p^ijt^, ip; and, in caseof excess, the 
directors ip whose adtpiniiStratipn it fhall ^appen shall be peirsonally lia- 
ble /or the same, both tp the contractpy pr:çontractprs and to the corpo- 
ration." It was held tha.t to enforce the liability thus created an action 
fit law would not lie, tJî|B,pnly remedy bipipg by a suit in eqviity. The 
reasons .assijgoed for the; condusion reachfid in the^e case»; apply with 
équal force to the presenJt proceeding, and are conclnsive of the question 
pf the form ot, the ren}edy. T}ie açcertaininent of tlie various matters of 
fact inhering in tbp question pf the liability of the défendants, and the 
^tent theireof, requires the aid of a couft of equity, as in a court of law 
l^uch investigation coul4 not, be prpperly had. The second groun^ of 
demurrerp^-psents the question whether,!ipder the provisions of section 
6239 of thé i^vised StatyjteSi'tbp receiverçan proceed agaipiat the direct- 
or^ for tlieippipose of e^ifoxçing the perspnal liability created by the sec- 
■tion, unless it be shoTYp, thftt, in a proper proceeding brought by the 
comptrollpr^ itihjtç been judiçially detepnined that the directors, haye 
(lone, or pennitted to be.done, acta justiiylng the forfeilure pf the char- 
ter of the asS]pciia.tion. Tl^e section reads i^ loilows: 

"If the directo^« «f anyinatipnat banking; association shall knowinrfy vfo- 
late, or knpwingly permit apy of ^tbe otiicer^ agents, or servants of the a$9p« 
ciatioii to vlolate, ajiy pf the.prôvlsiohs of this tltle, hU th« rights, privilèges, 
ànd franphiàë3.PÏ\élie às^ciii^on shall be tbereby foifeited. Sùch violation 
sirall, howéveri bé déterràinèd èihd adjiîdgf'a bjr a proper circuit, district, pr 
t^rHtarial coui^tof the Uraiteâ States, in à suit broigbt for that pUrpose by the 
dpmptroller of the ourrency, ip bis own name, beforé the association shall be 
dpclareU dissolvetl; ^pd, in cases pfsuch violation, every diiector who particl- 
{i^'d, in/or assejR^çd to the sarije sba'l be held Ijable in his person^l and indl- 
ypual capacity for ail damages which théiiasoeiation, its shareholders, or any 
^heir persdn, shHll hàVe SUstainêd in coiise^ùénce bf sucb violation." 

, Tifle 62 of th^.ilevised Statutes, whioh is the one referred to in the 
se^ipnabpve qpjptjed, jucludes the yaripqs. provisions of the statute reg- 
ulating the orgànization and management of national banks. In the 
sections of the title many acts are forbidden, and the doing of many 
thingp is enjoiiied ;; aiid if it be tme, acçpjrdipg to the contention of pla^in- 
tiff, tha,t section w39isto be cpn&truie4)itèrally, and be held to confer 



■r^p&njtihe association, itêl'shîirehtolderft oiany oth^ripersoâ, tWîrigbtto 

• su? the direetQrs, otany of them, in any courtjiforian allegecl viol«tioft 
of any of the provisioDS of tlie title, then, indeod, the position: of a di- 
reptor ia sa national bank as certainly not a désirable ôHe. If there iâ ûo 

: limitation upon the rigbtto sue the directors under section 62S9:, then 
any one, claimitig to haye been daooaged, may initiate proçeediligs in 

• any court against the direetore for an-alleged violfltioniof any of the pro- 
visions of title ^2, even.tbough the b^nk continuas in opération and is 
entirely Suivent. Not only so, but such suit, if tte damages claimed 
Sice notb>o large, maybébrought in a juatioe's court) for national banks 
flJîe, byitjieact of August 13, 188,8, plàced on the same footing, so fiir 
as jfliisdifiSion of the state courts, is epncemed, with citizens of the state 
wherein they are located;, and certainly the directors oannot claim an ex- 
emption iilithis r^ard nptopen to the bank ijtself^ It çapnot be pqssi- 
We thgit it yraâ the ; intent pf cougress to subject the dùrectora pf national 
,banH:«>to the liability>!to be called to account in actions atlaw brpught 
;befofe> ju^ce of the'peaqe,and to..bave detenx^ined by a jury theques- 
îtion,wh«tber excessive dividends ,^ere declared, or whether loansijjaex- 
çesapf ih;? proper amount were made, oi; whether violations bave occurred 
of aa^y pl^e numeroua provisions of title 62, and to bave asce^rtained 

.the dam.ag^ caused therçiby to theparticularplaiiiitiff bringing the?^ 
.tiph. jBut'it is argupdi if this extretpe view of the liability creatied by 
the seci^on oannot be sustained, that ^pon the appoiotment of a receiyer 
hehasye«it^in hiçn th^ right to bring actions atla^ifjforthe enforcpmént 
of tbje liability in question^ that he becomes the trustée or représenta tiyp 
pf theassoeiation, of the. shareholdersand of the creclitors, and can call 
the dicectors to account for the alleged violations of the statute. The 
jffiçttbat^^p action is in the napie of the receiver does not obviate the 
difficulties in the way of t^ying such questions before a juryin a law ac- 
tion,; vbpther pending in a court of record or before a justice of the peace. 
Assun^e^ Ijiowever, that the suit is brought in equity by the receiver, can 
the Bain,e be maintaiixed, unless it be averred and ^hown that it is based 
i^ppnaijudgmentof forfeiture rendered by a court of compétent jurisdio- 
tion? ,To illustrate the point, suppose it is charged that the directors 
hâve viplated tiûe 62 by declaring one wrongful dividend, and by mak- 
ing.oneloan in excess pf one-tenth part of the capital stock. The re- 

• çeiver 8itt«8 |he dijr^ctors in a state coijrt to reoover the damages caused 
; |herel)y . 4* the same tijne the comptroller brings; a proceeding for the 

forfeitureof the franchise of the bank in the proper United States court- 
.JÇn thejtate court the receiver recovers; that court holding that the divi- 
dend l^ad been wropgfully declared, and the excessive loan had, been 
made. In the United Stateai court the comptroller failsto make out hi|s 
case, it being proventhp^t the dividend was rightfuUy made, and thatin 
jac]t the rajleged excessive loan was not excessive. Are the directpçs, tP 
b^ ;CompeUçd to pay the damages awarded against tl^em in the state ,(»nrt, 
. tinfler J^uch circumstançes? ; Suppose tbe comptroller brings a prpç^d- 
ing, tp jFqrieit.the charter upon certain specified acts alleged to bê.yji(^- 
■ çionf pf ,t^tle 62, and, aiftera ful^ hjeanmg ,in the prpper Unitied @;(9^ 
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(k>tirt, "thé' judgmeut gdes for the défendant. Then suppose the receîver 
brings suit to recover on the satne speciâed acts againstthé directors, on 
the ground that thèse acts hâve been committed, and are in violation of 
titlé 62|, knd the directors plead as a défense the adjudication in the for- 
feituré'proceedings; Would not such plea be good? The receiver is 
but thé hasd of the comptroller, and au adjudication binding the comp- 
trollet tttust surely bind the receiver; and likewise the directors are in 
privity with the corpoïation; so that it mostfollowthatwhen, in agiven 
proceêdifig bronght by thé comptroller, it bas been adjudged that certain 
acts âi'e not in violation of flny provision of title 62, so as to justify the 
forfeiture of the charter of ifcebank, such adjudication must bind the 
receiver, acting under the' comptroller, and estop him froîîi eounting on 
the samêîacts as grounds for recovery against the directors.' 

If thibt>B' truBj is it not a Strong' argument in support of the proposi- 
tion thàt'ân" adjudication by the proper court, forfeiting the charter, is a 
heceBsary jirétequisite to the maintenance of a suit against thé directors, 
under sectittli 823^? This section fonûs part of chapter 4, tit. 62, whioh 
chapter is headed "Dissolution and Receivership." In it are provided 
two général modes for winditlg up the affaira of national bàiiks,— the one 
being by Volûntaty liquidation on part of the association; the other by 
involun^ry prcjceedings under the ^directiOnof the comptroller. If pro- 
ceedidgs àrë instituted by the comptroller, and it is fOUnd that the ordi- 
nàry assëts ai« iffsnfficient to pay thé indebtednëss, then thé stockholders 
may bë called upon to pay an amount equal to thé face Value of the stock 
held bytheni, as provided in section 5151; and by section 5234 the re- 
ceiver is ethpowéred to enforce this liability against the stockholders. 
In À'ennedj/ V. 0t68on, 8 Wall. 498, it wûsheld that in order to enable a 
receiver to enforce this liability against thé stockholders, it must appear 
that thé cornptroller had decided that it was necessary tè ■ihstitute pro- 
ceedingS against the stockholders to enforce their personal liability; that 
the questioti Was referred to hisjudgment and discrétion, and his judg- 
mént thereott was conclusive; that the stockholders cannot conlïovert it, 
nor could it be questioned in the litigation that might ëUsue; that this 
action on hîs part was indispensable, whenever the personal liability of 
the stockholders is sought to be enforced, and must prepede the institu- 
tion of suit by the receiver. In the pétition filed iri thé casé now before 
the court, it is averred in each coUnt that the actidn iàbrought under 
and by the authority of the comptroller. The point to be decided is 
whether the éomptroUer bas the right td décide that thé directors shall 
be proceeded against to enforce- the liability createdby Section 5239, un- 
til he has, by a proper proceeding in a cOurt of the United States, had 
it adjudicated that acts had been donewhich justiflëd thé forfeiture of 
the charter of the bank. It is clear that, urider'thié section, the di- 
rectors canriof be held liable, except for'violationof the provisions of title 
62, of such a nature as tô justify the forfeiture of "thé chartèV; and it ia 
egUally" dear that thé décision of Whethèr violations of this riaturë hâve 
6r ,ha'*;é «ot ôccurred is not intrusted to thé comptroller. He cannot 
dètéririiiilÉ that question, but hé i^ aiïthorized to bring a proceeding 
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fbr the pnrpose of ascertaining wfaether such violations hâve taken 
place as will justify thé forfeiture of the charter, the adjudication to be 
made by à court of the United States. If the comptroller cannot, for 
the purpose of forfeiting the charter, décide whether the provisions of the 
title hâve or hâve not been violated by the directors, can he décide the 
same question in order to détermine whether the directors are liable to 
be proceeded against by thie receiver for damages? 

The right of the receiver to maintain this action is claimed under the 
provisions of -section 5234, and, as already aaidy in Kennedy v. Oibson, 
the suprême court bas ruled that, by the terins of this section, the re- 
ceiver is the mère instrument of the comptroller, and must show author- 
ity from him to institute actions for the collection of the assets and claims 
of the association. The saine limitation must apply to this action, and 
the receiver cannot maintain the èame, except under the direction and 
authority of the comptroller; and, unless it appears that the comptroller 
bas himself taken the steps imposed upon him by the statu te to author- 
ize him to direct the receiver to enforce the liability of the directors, 
there is a conséquent failure to show a right to instStute and maintain 
the action, and the same resuit must follow as in Kennedy v. Qibson. 
As already sàid, suppose the comptroller in a given case institutes a pro- 
ceeding in the proper United States court to forfeit the charter of a na- 
tional bank for certain alleged acts, the bank being woUnd up under the 
statutory provisions, and in that proceeding it is adjudged that cause for 
forfeiture does not exist. Could the comptroller, after such adjudica- 
tion, authorize and empower the receiver to proceed against the directors 
to enforce a liability against them based upon the same alleged grounds 
for forfeiture? I cannot conceive how such a proceeding could be main- 
tained. The statute confers upon the comptroller power to institute pro- 
ceedings in the proper court for the purpose of obtaining an adjudica- 
tion upon the question whether the directors hâve knowingly done or 
permitted the doing of acts justifying the forfeiture of the charter. If 
the court adjudges against the forfeiture, it is not within the power of the 
comptroller to disregard such adjudication, and to aUthorize the receiver 
to proceed against the directors. If, hûwever, the court finds that cer- 
tain acts, justifying the forfeiture of the charter, bave been done or per- 
mitted by the directors, and awards judgment of forfeiture, then the 
comptroller can authorize the receiver to proceed against the directors. 
In such a proceeding, it will not be open to the défendants to question 
the facts necessarily found and adjudged in the forfeiture case, to-wit, 
that certain acts were done or certain requirements of the statute were 
not obeyed, ahd that the same Were causes of forfeiture, and consequenÛy 
grounds for liability on part of the directors. The questions open to in- 
vestigation would be as to the assent or participation of the particular 
directors in the several acts adjudged to be causes of forfeiture, and the 
amount of damages caused thereby, and recoverable under the statute. 
As is held in Pdlard v. Baiiey, 20 Wall. 520: 

"The intention of the législature^ when properly ascertained, mnSt govem 
In the construction of every stipule. For such purpose, the whole statut» 
v.4lF.no.8— 30 
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ffijij^lll fej^-etaçjJB^»:, Slngl^isentehQfpTaniîSiiigle prQvfeionftM^în^t t<>'be:8ft- 
jjfÇJ^jÉfi^ilç^iCpïtstri^ed.Jby- tlieiinselves»ibtjj;^ïie vyKoie flçipst be taken Jbogethw-" 

■rd: "^hett; the comptrol W; under thô^owers grarited tô him byMtheïstat- 
fjtitej uodértakes the d.uty:of oldsitog-up the affairs; of an insolventbank, 
riîe ja jgoyerried andi>«»ntrôlled byi the entire provisions ôfthe statùte, 
■frhicb ; Ëkould receive aibasiinonLous sconstraction, and the powera of the 
receiver appointed byhim are sulgect to the like limitation. As, the 
• righi lof .the'i récsélv©): ; to' instilute : any ■ form of proceeding ; against thé ' di- 
.reetos is baaed upcmithe provisionsof sectioû:523iiy it of necessity fol- 
-lowai; under the construction given itheréto by the sùprenae «oart in JEên- 
-md^Vi Gibam, • that the; receiver acte 'tinder the direction of the comp- 
trôUferj and, the latte* caniiot ôonfer ^heiauthority atid right to sue except 
;iBiiBt»ctiaecordance'lwiJ.h the provisions ôf the seôtdon oreating the l&bil- 
llgr; agûinsttheiflirectôïsj or, in other wôrdsi. thé comptroUer oannot au- 
ithorize tbe receiver to sue the diréctora until he bas established the ■ fact 
thtlt;aets:have beenidoniB which justîfy the forfeiture ofjtbe charter. He 
,GaQBot;himself detei-^inè thîs question,: but the statuteclothes him,:with 
;tbe pDwser iQ instifcute procéedingsvin the proper court ifor that purpose. 
If the)conrtadjudgeflithat acts violative of the statute hâve been donefflr 
-permitted.bythe direutors^'itcanforfeittiie charter, and thus it will be 
juaicially determinéd : that acts bave beèn done whicji réndér the di- 
rèctors.ipardicipating thôrein liableithereforj but it ia stiU à' question fôr 
the «oojptrolleE to dejtertBinewhether thel receiver shall or shall not mnr 
-dertajte; tbe enforeem^nt of iSUch liabilityv If >; by reason of tbe însolv- 
enqy ofitbé;directors, itah^uld appear to tbe, comptrbller that tbe ,co8ts 
vinçjurriedlwould exceedithe returns, hfemight, iiithe interesfc of the share- 
^boldersialHJdcredJIliors, refuse to direct the receiver to undertafcethe en- 
.fQrcemdût:of tbe lialMlity, and in stieh case the receiver would not bave 
-the right :to institutie- the prpceedings. If in the proceedings to forfeit 
the charte it shauld twflàjudged that nb grouods thereforexistedj tbe 
Qomptroller would not bave the right to disregard sufih.adjudication,:and 
to authorJze the,re<Jelyer. to sue tbediréctors; and, until thé proper court 
bas decidëa that acte of forfeiture exigt, neither the comptroUer nor any 
one elsé caln détermine that such âctado.exist, aûd make such determina- 
tiou the sfeafiis; for autboriaing the receiver to sue the directora; :: 

The thjrd ^Quad of demutrer présents the question of the statute of 
.limitationsiij If the views éxpressed on.the otber pointa arisiiîg on tbe 
demurrer aw9.0Qrrect, and» it is neoesaary foi? the comptroUer, by a propôr 
.prooeedingv toptoeure a; forfeitureôff thé charter beforehe can autborize 
the receiyer t»rSue thediréotors, it of necessity foBows; that anylimit- 
atdon onJJi« right of forfeitUre must ioure to the beneftti of tbe diréctors; 
that istoisay^iif the right to forfeit the charter for a ;giveh violation of 
the provisions of title 62,i8lostbylftpaeoftime,;then tbe diréctors can- 
not beiprflce^ded against foi such alleged; jVJolaUoti, because ifc cannot be 
jndicially détér^inédj that euch violation exists. Section 1047 of tbe 
Revised Statutes provides that'^i ,. , .' 

;:-i "lîo SBitiiîPppwaecutiQn for any penalty : or forfeiture, pecuniary or other- 
lyJae» aqicr^iDg .vnijer t^e laws of the Uwtscl States, .shall be maintainedi eK- 



; In C9^ea,|iyhere it is ottierinrise specially; prov^ed, u^ess tbersanie !s coin* 
â^béd Witliiji Bve yeai-s frqm the time when the p^Ha^ty or forfaiture ac- 
çruedj providèd, that the perron oîthé ofEendér, or the proporty liable for sueh 
penalty or forfeitute, shall, within the same perioij, be found within the 
United States; so that the prdper process therefor may bé instituted and served 
against such person or property." v 

Section 5239 déclares thataijy violation of the provisions of title 62, 
dope or permitted knowingly by the directora of a national bank, shall 
begrounds for forfeiting the rights, privilèges, and franchises of the bank. 
The doing the prohibited aot is cause for a forfeiture which accrues under 
the provisions of the laws of the United States, and is therefore subject 
tp the limitation of five years, enacted by section 1047. I can see no 
grqiipd for.Qxcepting such a forfeiture fron) the gênerai déclaration touch- 
ing suits for the enforcement of penalties and forfeitures contained in 
that section, and, in the view I take of the necessity of an adjudication 
forfeiting the charter of the bank as a prerequisite to the maintenance 
of a suit by the receiver against the directors, it foUows that this limit- 
ation inures indirectly to.thebenefit.of the directors. If, however the 
receiver can maintain a suit to enforce the liability created by section 
5239 against the directors, ïegardless of the question whether the charter 
has been forfeited or not, then the question would arise whether such 
liability is to be deemed a penalty provided for the violations of &e 
statnte, in which case the limitation of five years provided in section 
1047 ivouîd apply; or does section 5239 simply impose the liability upon 
the directors, and create the right to sue for damages on part of any one 
injured? A pénal statute is ordinarily defined to be ohe which inflicts 
a pehalt/fot the violation of some one or more of its provisions. The 
doing thé act forbidden incurs the penalty, regardlesS of the question 
whether injury has been caused thereby to any partiGular person. Un- 
der the provisions of section 5239, the liability of the directors is de- 
j^deht, not only on the fact of a violation of some one or more of the 
provisions of title 62, but also on the fact of causing damage by such 
violation to the association, its shareholders or other parties. In this 
particular, therefore, the section does not impose a penalty, but créâtes 
a^ liability for damages, if any such are cansed by the wrongful àcts of 
the directors. If, then^ the liability of the directors undér section 6239 
is not to be deemed a penalty, within the meaning of that term as used 
iii seétion 1047, the limitation thereiii contained is not applicable. 

It îs, hblyéVér, urged on bëhalf of défendants that if thé liability of the 
directors i'â' not to be deemed a penalty within the' toeaning of section 
1047» tîflt i^to be held to bemerely a liability to rpspond to damages 
fiptç.ia wrong committed, then the provisions of the statute of lowa limit- 
ÎHg Boch actions to two years is applicable. The question ofwhenand 
nnder what drcumstances the state statute of limitations is available as 
a défense in actions in the courts of the United States wasconsidered by 
iM^!c6iltt in May v. Çourityof £uchanan^ 29 Fed. Rep. 469, and. thé 
cojîcJlupipn therein reached is, it seems to me, décisive of the pi;esent 
e88©w iiWl^eii the cause of action is created by a statute of the United 
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States^ thd provîsioàâ bfthe state statute of limitatîo(iS dO not apply 
thereto; ùiilëss congress bas so deplàred. If, then, aa, action at law is 
^aiijwnable by the receiver for thè purpose of enforcing the liability of 
the , direciors created by section 5239, there seems to be no statutory 
provision limiting the time within which such action may be brought. 
If, however, the remedy against the directors is by a proceeding in equi- 
ty, thé court, in the absence of statutory limitation, can apply the rec- 
ognized équitable principle of refusihg to give relief claimed upon stale 
or antiquated demands, or where there bas been lâches on part of the 
complainant or long acquiescense on part of those now seeking relief, but 
would not, of courseî'be justified in refusing relief upon such grounds, 
unless the facts of the case were such as to clearly demand the application 
of the r ule. Upon the ârst and second grounds tbe demurrer is sustained. 



Hynes V. Brigos d al. 
(Cirewlt Cowrt, E. D. tArkansas. January, lâ90;)- 



1. CONSTITOTIONAL LaW— DsnMMBKS' TAX— INTBBSTATB COMMBKOB,, 

An agent of a f oreign corporation, selling rapges whJoh. hâve been prevlously 
Skipped ilito the state, and there stored, cànnot avoid the paymeut of the license re- 
quired-of çtove^range agents by Mansf. Clg. Ark. § 5539, on the ground that he is 
engagea in Interstate commerce. ' 

3. 8A»(HtJ^ootrPATioiî Tax. '; 

ABunàerthecon8titutioii,of Arkansas,as .nterpreted by the suprême court of the 
state, no tax càn beimposed upon callings and pursiiits for the purpose of raising 
a state revenue, Mansf. Dig. Ark. § 5589, requlring a certain sum to be lëvied"as a 
st^te tax" upon "stove-range agents doing business in thia state for the tefm of one 
yeàir'or less," isunconstitutional. 

8. FBDEKAli COtJRTS— JUBISMOTIONAL AMbUN't' — FALSB ImPRIsONMEKT. 

On oompiaint for false imprisonment, wlth damages laid at $10,000, it cannot be 
said that the amount in oontroversy isless than $3,000, and not within the jurisdic- 
tion of the circuit court, though plaintift was deprived of his llberty for only 15 
minutes, for refusai to pay a license demanded of him as a stove-range agent. 

, ! ,.•'■■ ■ ■ , ' :■ / ' ■ ■ ■ ' • ■ ■ 

At Lawt Action for false imprisonment. 

Thisis an action by M. J, Hynes against W. H. Briggs and J. H. 
Ferguson,; for, false imprisonment, and is submitted upon the following 
agreedstatementoffacts: : : 

"Defenda|i;t Brigga is, and was at tljedate Iiereinaftér mentioned, the sherifl 
of Howard çounty, Ark.. and défendant Ferguson a justice of the peace in 
and for said county. Plaintiff is and was the gênerai agent of the Wrought 
Iron Kan'ge Gôtnpany, a foreign corporatibn duly incorporated'under the laws 
of the statte of MÎsSoùri.'with headquarïera in thecityof St. Louis, Mo. Prior 
to tlie date hî the filing of the affldavlt set ont in défendants' ans wer, plaintiff 
had been engaged in theaalë and delivery of stove ranges in Howard county, 
Ark., as agent for the Wrought Iron Range Company, in tlie following man- 
ner: The stoye. rangea were ahipped to NashviUe, Ark., by the car-Iaad, con- 
signed to the Wrougiit Iron Range Company, and then storéd by plaintiff in 
the railioad dépôt, which had been rented by plaintiff for that purpose. Plain- 
tiff had mariy subagents under him in Ho*ard and surrounding countiés. 
Plaintiff sold stove ranges to varions parties In Howard county, soraetimes 
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iipon written orders, and sometimes withoùt any order, and delivered the 
ranges out of the stock on hand in the dépôt. Plaintifî's subagent, in one in- 
stance, is alleged to hâve sold the sample range from his wagon, andthenand 
there delivered it to the purchaser. There were fl ve car-loads of stove ranges. 
There were flve separate càr-loads of ranges shipped to Nashville from St. 
Louis, Mo., seventy-two to the car-Ioad, and each car-load consigned to tlie 
Wrouglit Iron Eange Company. Some orders were received for ranges be- 
fore they were shipped, but thèse orders did notcover the number of ranges 
shipped. Plaintiff can give no estimateof the number of orders received be- 
fore the shipment of the ranges. Défendant Briggs, as sberiff of Howard 
county, demanded of plaintiff his licensetodo business as agent for the stove- 
range corapany about twoweeks beforé the arrest was made. Hedeclined to 
pay any license. Défendant Briggs then consulted with W. M. Green, the 
prosecuting attorney for the eighth judicial circuit, including Howard county, 
as to his duty in the prémices. Mr. Green advised the défendant Briggs to 
make complaint against plaintiff and bis subagents for doing business as Hgent 
for the stove-range company without flrst proeuring license, and prepared the 
alHdavit whicb was made by défendant Briggs, and filéd before défendant 
Ferguson, as set up in défendants' answer. Upon this aflSdavit a warrant 
was issued by défendant FergUson, and placed in the hands of E. F. Tilson, 
deputy town marshal of Nashville, and by him executed. Plaintiff was ar- 
rested under this warrant by said deputy-marshal, and given an opportunity 
to make his bond, which was flxed by thé défendant Ferguson at $250. This 
hond was made in about Qfteeh minutes, and plaintiff was released from cus- 
tody fôrthwith. Plaintiff was not restrained of his liberty other than this. 
The deputy-marshal accompanied him while he procured his bond. With réf- 
érence to the sale and delivery of the sample range, E. F. Moles and G. D. 
Hodge will both testify that J. E. Keener, a subagent under plaintiff* told 
them, before the warrant w^is issued, that he (Keener) made more sales than 
any of the rest of the boys; that he had even sold the sample range off of his 
wagon and delivered it. Plaintiff dénies that he ever sold, or authorized the 
«aie of, a single sample range from the wagon. Plaintiff furthersayà that 
until the ranges were sold and delivered they remained the property of the 
Wrought Iron Range Company, and plaintiff had no interest in them except 
âs agent to sell and deliver. Plaintiff allèges that his subagents sold the 
ranges, and took the purchasers' notes therefor, subject to tlie approval of 
plaintiff. If plaintiff saw fit to conflrm the sale, he delivered to the pur- 
Phaser the range from his stock at Nash ville, and took thepurchaser's receipt 
therefor; One of the blanks is hereto attaohed." 

U. M.&Q. B. Rose, for plaintiflf. 
Scott & Jones, for défendants. 

Caldwell, J., (afier stating thefadg asàbove,') The plaintiff was ^ent 
în this State for the Wrought Iron Range Company, a Missouri corpora- 
tion. Section 5589, Manaf. Dig., provides that — . 

"There shall be levied and collected, as a state tax, the sum of one hundred 
dollars npon each and everyclockpeddler, each and every agent for the sale 
of lightning rods, and stove-range agents, doing business in Ibis state for the 
term of one year or less." 

The plaintiff refused to pay the state tax mentioned in this section; 
And thereupon the défendants instituted a prosecution against him un- 
der section 5594, Mansf. Dig., and arrested and detained him as set out 
in the agreed statement of facts, The plaintiff clàinàs that his arrest was 
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illJeigâl updn the grouhd that fcbe'àiî* of thé législature qWôtèdié'ï'oîdibei' 
çfifiseît conflicts ■v'î'itïi' th'at'claus(ô<jHh€i coûstitutioû bf 'tlié Uiliiéd StiStë# 
Which conféra on congress the pbWëi?ï6 regulate cotidiâérce belvfèen the' 
sififes, and that it is alap répugnant to, t6]^ ponst|itUtïôn of the state. „ Thèi 
sûprieme court of the Ç^nited States, iîi récent cases, hâve defined what 
ig and what ia not "intersiate commerce" with considérable précision. 
It is seltled ty the décisions of that court that the saie of goods whioh 
are in anibther state at thé tiine of thbsale, for the purpose of introdnc- 
iri^' them into the statè'in \yhich thé;, riëgotiatioh is made, is interstate 
90ipinercô. A tax ont^ie salé of,&uch goods beforei/|hey are brought 
intptte, state is a tax on interstate qomnierceitself; and a îicense or priv- 
ilège tax for negotiating the salé in onestate of goods in another is, in 
efifect, atax on the goods sold, and a'stete cânnot lévy a tax on goods 
riot within her jurisdictibn. RobbÎTÎéV.faMngDist:, 120 TJ. S. 489, 7 
Slip, et;; Rep.' 692; Broim v, Jffousim, lii V. S. 622, S Sup. Ct. Rep. 
%OQt; '^bodruff^ v. ParAoiw, 8 Wall, 12S; Çjook v. Penn^ylvania, 97 U. S. 
666; Wdimy'ÎMîssoun,^X tf. S. 275. But when goods are sent from one 
state to another for sale they bedome a part of the gênerai property 
of the state into which they are introduced, and arbéftàble to its laws. 
Id. Thérè is nothing in thé constitùtidn of the United States which pro- 
hibits a stsitélrom levying ainy tax it seés proper oh goods within its ju- 
risdiction, ànd which havfi jbecome a p^rtof its gênerai property. The 
stove rftpges which the plairitiff was engaged in selling were shipped, by, 
the corporation which manufactured ànd owned them, from the state of 
Missouri, where they were iflanufactured, into this state, consigned to 
itself, The langes werônot Sold béfoTe they Were slîipped. They were 
shipped întb the state to be thereafter sold; and they were received by 
its ageril^iuie plaintiff, and placed in tbe store-house foi" future suie. It 
was frotn the ranges so stored in this state ^that the plaintiff made hig 
sales; and fiUed bis orders. He was not a druminer taking orders for 
ranges'thien oitt of ihe state, and tô be thereafter shipped into the state. 
He was sélling the goods then in thé state, as othôr; Itical mprchants do. ; 
He wà& not, therefore, engaged in inte^rstitite copiioërpè, and cannotçlaim. 
immunity from the tax imposed on stove-range agents on that ground. 
The validity of the statute under the constitution of the state remttins 
to be considered. It is the settled law of this state thàt thelegislature can 
authorize counties and towns to tax ail callings and pursuits, but that no 
snch tax caii be imposed fcir thepurposé^df raisihg state revenue, McGehee 
V. Matkis, 21 Ark. 40; Stmvhv. ffortfonj 27 Ark. 625; <M/ of IMeRixà' 
V. BarUm, 33 Ark. 4i2; m^ qf LittlvlBoikv.Boarà, 42 Ark. 160; Baker 
V. iState, 4,4 Ark. 134. The tax imposed on stove-range agents is "a 
state tax.?^! The plaintiff was not a broker ol: peddler, and was not pro- 
ceeded against as such. It istrue that hé was adting as agent for acorpo^ 
ration ot another state; but the act does not purport id impose, and was 
not intended ta impose,' th& tax on foreign corporations or their agents 
foi; the privil^e of doing business in the state- It is compétent fo* thô 
législature! to déclare on what terms foreiga corporations wiay do busi- 
neseï ipithe dtate, but the)âtatute: under considération was not an act for 
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that purpose. To make it such would be judicial législation. The prop- 
erty of the stove- range company in this state is liable to taxation like ail 
other property in the state. The taxation of stove-range companies, as 
corporations, for thte privilège' ofidoiiig business în thé state, or for any 
other purpose, is not " specifically provided for" outside of the provision 
bf section 17 of theact of Màrch 28, 1887, àméiïdatory of section 5^*^, 
Mansf. Dig. It reSults that the aet imposing a State tax on stoye-range 
■ageiits, wlio are notjiawkers bi" peddlers, for selling'the goods of!,their 
prindpals in this state, is' répugnant to the constitution of the state, as 
çûnstrilM by the Stt^irettié cbtiirt pf the statè, atid.Ai*oicl. 

iJhe défendants «hallenge the jurisdiction of the court on the ground 
that frpio the agreôdstatômçrit ç>f facts'it su^ciently appèars that the 
amount in oontroversy does not exceed $2,000, and that the plaintifif 
must hàviB knowij his damages were much lessUian that sum whe^ he 
inslitnted his suit. The damages are laid in the coniplaint at $10,000. 
It is by no ïnëatas Certain that ihe plaintifif did not feel that he had been 
greatly outraged, and that he ought to recover heavy damages from the 
persons whoarrested him, and restrainedhim'of his liberty, witlioutthe 
sanction of any law. He was a business man; and to be arrested jind 
restrained of his liberty, for ©ver so shorta time.^n.a charge of viojat- 
ing the criminal laws of the state in the conduct of his business, was 
well palculated: tQ,.ex(;ite his iflidignation, and imposa him with thehon- 
est bdiçf ithat he was entitled tp exemplary damages. Nothing can fie 
-more.i^pcertain than the damages that can be» jawar^ed by a jury inan 
action for felse impiisonmeiit. The^ assessm^pt; of damages is not raeas- 
ured,a^ * wle» by the length of imprisonment. , , The rule of actioû,^d 
the pppsible results» in thi|?;C^S8of cases was wel^ expressed bysLord 
Temple in a speech iii the hpuse of lords, when h? said: 

"That. noble and .Içarned Iprd [Camden] has s^i^» I believe, on other occa- 
sions, and he bas said wejl, the priçe of on,e hour'sÉnglish liberty none bijt 
an ^ngUsh Jury could estiiinate.and juries, under hi's guidance, hâve put a 
véry" faigh value upon it, in the CàSe of the meanest ot mir fellow-subjècts, 
when oppresséd by ttie servàhtà ôf the state. " 6 Campb. Llves Ld. Ch. 384. 

No çpùrt would be justified in sayingthat an Ainérican jury could not 
rightfûlijr award more than $$j,t)00 damages to à citizen whohad beén 
illegally 4éprived of his libèrty, for 15 minutes, by a public ofîBcér act- 
îng wittotit the sanction of any law. The doctrine of Maxwell v.Rail- 
road Cb., 34 Ped. Rèp. 286, (an hâve no application tp a case like this. 



4*^ rEDXBAI. BSFOBTKR, VoI. 41. 

In re Baeuch. 
{Ctreuit Court, 8. D.New TorK Jatmary 4, 1890.) 

INTEBK^TIOITAI. EXTBADITIOK— BiBOHABGB OV PbISOHSR— AbKBST IN OTHIS FbOCSBD- 
INGS. ' 

TJpen a warrant issued by a commlBBloner of tbls court, the prisoner was brought 
ibère by the marshal from tbe Btate,pï New Jersey, for examination in a proceedingr 
to extradite bim to Austria, ûppii a obarve of embezzlement of public funds. The 
charge not being sustained,' the' oosuaiBsloner discharged the prlaoser, and the lat- 
ter, upon leasing the commissloner'a ropi», was arrested by the sheriS upon an or- 
der of arrest in a civil suit in thâ staté court to recover the sàme funds. Bothpro- 
ceedings werâ promoted and proBeimted by tbe same agents and âttorneys. Héld, 
tbat tbe case fell within the gênerai srinoiples decided in thô case of ÏT. S- v. Itaii- 
tOKT, lis tr. S. 407, 7 Sup. et Jtôp. 28Î, «nd that of In re Relntte, 89 Fed. Rep. 204 ; 
and tbat tbe prisoner was faàtltiedto immunity f rom arrest until tbe lapseof a 
reasonable time to return to Kew Jersey, whence he bad been brougbt, and one 
dày Was àUoxVed for that pùrpose. Étela, further, that In sTjoh cases, to prevent 
confllctsofjuriBdiction,itiwas compétent for tbe commissioner to direct the mar- 
shal to take tljie prisoner to tbe place wbence he had been brougbt, and tbat he be 
tbereùpon discharged. 

Hàbeas Corpm Siïid GerHordni 

B. Lœujy, fot peûtionet. 

Sohmm, Duhn & Sutro^ fàt ôpposîng creditor, 

BkowN', J. On September' 21, 1889, the prisoner was arrested in the 
State of New Jersey by a depaty of the United States marshal of this 
city, upon a warrant issueii by a cttmmissioner of this court, upon the 
pétition of the Austro-Hiingarîan ôobsul, for the purpose of procuring 
thè extradition of the prisoner from this country to Austria, under the 
treaty betweeti the two govertiments, upon a charge of embezzlement of 
the public funds of the Austrb-Hungarian empire. The prisoner was 
brought to this state, and, diirîng the pendency of thé extradition pro- 
ceedings before the commissioner, he was imprisoned ih Ludldw-Street 
jaili On thé 8th of September following, it appearing that the charge 
of embezzljBment çould not be sustained j the extradition proceedings were 
discontinued, and the prisoner discharged by the commissioner. Ûpon 
going out of thé door of the çommîssioner's room, hé was arrested by the 
sheriflf pf the city and Courity of New York, upon an order of arrest is- 
sued in a civil suit in the suprême court ofthis stàte, brought oh behalf 
of Daniel Baruch, the prisoiiér^s brother, on account of the alleged con- 
version of the same fund's^hich the extradition proceedings alleged to 
hâve been embezzled. The civil suit was also prosecuted through the 
Austrian consul, as the agent of Daniel Baruch. The same attorneys 
acted in both proceedings, and the papers for the arrest of the prisoner 
in the civil suit were prepared during the few days prier to the discontin- 
uance of the extradition proceedings. The prisoner is now brought be- 
fore this court upon habeas corpus and certiorari, and his discharge is 
asked on the ground that his arrest in a civil suit was made before the 
lapse of any opportunity to return to New Jersey, whence he had been 
brought on the warrant in the extradition proceedings. The case is in 
some respects différent from that of Jn re Reiniiz, 39 Fed. Rep. 204, r& 
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cently decided by thîs court. There, the prisoner, havîng been extra- 
dited to this country, and on trial acqnitted, was immediately arreated 
in an action of debt, but was discharged on habeas corpus, and given a 
reasonable time to-return to Ireland, from whence he came. The prin- 
ciples declared by the suprême court in the case of U. S. v, Ravscher, 
119 U. S. 407, 7 Sup. Ct. Rep. 234, which adjudged a subséquent im- 
médiate arrest for crime illégal, were there held equally applicable to a 
subséquent arrest in a civil suit for debt. In the présent case the pris- 
soner was not delivered to this country by a foreign government, but was 
apprehended and held in custody by this government, for the purpose 
of being delivered to Austria, in accordance witfa the treaty stipulations, 
provided, upon the prelitoinary hearing, a. prima fade case should be ea- 
tablished. 

Though some of the arguments and considérations that support the 
décisions in the cases above cited do not apply to the présent case, the 
fundam entai principle which was laid down as the basis of the décision 
in the Rauscher Gaae seems to me to be equally applicable hère. That 
principle is that the proceeding under the treaty is for a limited and de- 
fined purpose only, and that the exercise of jurisdiction o ver the prisoner 
for any other purpose than that mentioned in the treaty, Until he haa 
an opportunity to return, is a fraud upon the rights of the party extra- 
dited, and bad faith to the country which permitted the extradition. 
119 U. S. 422, 7 Sup. Gt. Rep. 242. Upon this gênerai principle, in 
the very récent Com cf Hqpe, who had been brought from California upon 
the réquisition of the govemor of this state, upon Interstate extradition 
proceedings, and who, after conviction, and after serving out his Seur 
tence, was again immediately arrested upon a réquisition of the governor 
of Delaware to the govemor of this state for trial for anoffense committed 
in Delaware, the prisoner waa discharged upon Jujbeas corpus before 
Wheelee, J.,' in this court; and Gov. Hill, after allument, upon 
the same ground refused the warrant for removal, until after the lapSe 
of a reasonable time for the accused to return to California, whence he 
had been brought to this state. 40 Alb. Law J. 441, The présent case, 
as it seems to me, cannot be distinguished or exceptèd from this gênerai 
principle. If the extradition proceeding and the présence and custody 
of the prisoner hère are for the single-named purpose only ; and if the ex- 
ercise of any other Jurisdiction over him, before he bas a reasonable time 
to return, is a perversion of the treaty and the law, and a fraud upon 
the rights of the accused, — ^it is manifestly immaterial at what stage of 
the extradition proceedings, or in what place in the course of those pro- 
ceedings, such a perversion or interférence with the rights of the prisoner 
takes place. The same principles must apply to the wbole proceedings, 
— the same in the earlier stages as in the final. Hère the prisoner was 
brought from another state before a commissioner of this court upon an 
extradition proceeding, and for the purposes of a preliminary trial only. 
On this preliminary trial he was discharged. Any interférence with the 

'No opinion filed. 



liglit of ffiiuro^witlmi B reasoilàble tittie, ,tO' the Jj^cç from -which thei 
|)risoner had beentàken-'u^iier the fédéral autbority» is as much a mal- 
apprôpriation ofthe extradition procêeding,;ancl a perversion pf its pur^ 
pose, as if the arresfc were after a di^harge under final trial. The case 
is not, indeed', within the letter of section 5275, Rev. St. U. Q., since 
that section appliès only to priàonare.deliveredbyforeign countries to 
this country; iDUt that section does give statutory sanction in; that class 
of cases to the gênerai piinciple niadei applicable by the suprême court 
to extradition proceedings in gênerai; andy as above stated, the same 
gênerai priùciple is applied to case& of Interstate extradition, although 
there is no statutory provision covering this point. As the prisoner waa 
therefore brought heré involuntarily frotn New Jersey by force of the féd- 
éral law, under treaty provisions, and for no other purpose than an ex- 
amihation underthe treaty and tHe fédéral law, common justice demanda 
that he be treated as under the protectioEiof that same fédéral law untU 
the lapseof a reasonable time for his iretumi aftérhis discharge. Dnring 
this période his enforced présence under a fédérai law for treaty purposes, 
and for this spécial purpose only, is a présence which no other perspns 
hâve a rigbt to take adVahtaige of ; nor, under the law and the treaty that 
sirrongfully'foioed him hère, should he beallowed to suffer disadvantage, 
until, by voluntarily remairiing, he waives the privilège and protection 
to which he is entitledun^il he bas opportunity to xeturn. The court 
wbick granted the ordeï of ; the arrest might,- perhaps, pjoperly énough 
tefuse to vacaté such au order; for, aftér the lapse of a reasonablei timej 
if the défendant were found hère, he lùight.be rigbtfuUy arrested under 
itj'but until time to return: is allowed^ the exécution of such an order of 
arrest'i8inrehiature;;rti:.';::;-i .:'■'■■': .1^; ■■:,-%•■,.■ ■ 
i 'Any^uncertainty lin ûie application of this rule, as well as questions 
df coûflict of jurisdictioni wduld be avoided if the commissioncr in Such 
oases, instead of directing iain immédiate discharge from custody». ahould 
difect the imarshal, a» be may direct him, icf return the prisoner to the 
jiirisdiction whencé^he was'brought, and that the prisoner^ he thexeupon 
disehatged. : ' i ' ^ .:..':. .u -vi.. .,■:;,, 'i., 

[ The prisoner willçccordinglybe'^ischaigéd from the oustody of the 
Bberiff; but, in order tfaàt he also may take no advantage of his présence 
bere, the order entered'^na^ direct, if the opposing créditer desires, that 
the prisoner, upon his'disoharge by the sheriff, bé taken by the marshal 
opçn the same dayto the fetate ofNeW Jersey; otherwise, the .prisoner^ 
When disohbrged by thei^eriff, will be allowed the remaihder ofthe di^y 
as a reasonable time f(» iUs retum to New Jersey i < r 



.l-r. 
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^•■''-'"■''- ■■■•'■■ ■ t!HAsk-t).-Cox.' ■' ■■■ ^A7:--'} 

(Circuit Court, E. D. PeriTisyVvania. Jatmary 19, 1890.) 

Patents tob Inventions— Infeingement—Licensb— Révocation. 

Where a license contains nopower of révocation, a U<!e;Dsar c^nnot annul the Ucene» 
-wittaout tbe asseut oî the Ucensee, but jnùst^proceed àt }aw for aay breacb. of tbe 
, contract. Densmore v^ Tanîie Co., 82 Fed". Kep. 644, àia^ JPiirtfier Co. v. Wolf, 
■'. ,28J'od.Eep,814.followed. : , ]. 

Bill in equity by R. F. M. Chase against Lewis S. Cox, trading as 
Lewis S. Cox & Co., for infringement of patent. Said bill alleged a 
license between the parties, terminated by defaulfc of licensee. Défend- 
ant ûled a plea denying assent to the termination of the license, and' de- 
nying the termination thereof, or that défendant had ceased to pay roy- 
àlty, and tô conform to Ihe provisions 6f Ihe license whereby the license 
Was determined. There was in the license no direct réservation of the 
right to revoke thesame. The plaintiff had given défendant notice of 
his intefnt to revoke. 

W. P. Préble, Jr., for complainants, cited Starling v. Plow-Works, 32 
Fed. Eep. 290. 

Joff. 0. Praley, for respôhdents, cited Densmore v. Tanite Go., B2 Fed. 
IRep. Mi-, Purifier Co. v, Wdf, 28 Fed. Rep. 814. 

ButtEE', J. , (^afier statmg Ihe facts as dbove.') In answer to the infringe- 
ment chargea the défendant plëads a license. The plaintiff admits the 
exécution of a license, but asserts its annulment by mutaal agreement, 
prior to thé acts complairied of. This assertion présents the only inate- 
rial question raised. We do not find it supported by the proofs. On 
the contrary, the averments of the bill show quite plainly that the plain- 
tifif suppoèèd te had a right to terminate the license by notice, (for al- 
legëd noQ-compliance with its terms by the défendant,) and thathe re> 
lied upon tiiis alone for relief froin its provisions. This case is governed 
by Pmifier Co. v. Wolf, 28 Fed. Rep. 814, and Denmore v. Tanite Co., 32 
Fed; Ûep. 644. A suit at law upon the license will afford the plaintiff 
adéquate reinedy for any just claim which he may bave. A deoree must 
therefore béentered sustaining the plea and dismissing the bill with costs. 

>Beported by 0. B. Toylor, EBçtvoit tbe FhUadélpbia bar. 
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Clkvej:.and FoBGE.(fe BotT Go. ». United States Kolling-Stock 

Go. et cd, 

(Circuit Cffwrt, N. V. niirwis, December a, isb».; 

PATltlilM irOB IlîVBlîTIONS— AOtlOWS K)B INTRIKGBMENT— PaBTIHS— DKBnTBBBR. 

Tt(ë joiniQS of the prepidént of a corporatlQU as co-defendast, on a complaint al- 
legUgl^taat the Corporation and the président hâve infringed oomplainant's patent, 
is no ground of demurrer, though there is no spécifie allégation that he directed or 
participated in the infringement complained of. 

In Equity. On demurrer to bill. 

' Cb5wrn (fc !Z!&acfter, for 'Cômplainant. 

J. Jï. iîaî/niond, for défendants. : , 

Blodgett, J., (praUy.) This is a bill in equîty for an injunction and 
accounting s^ainst the défendant corporation and its président, charging 
the infringement of a patent owned by complainant. The bill charges 
that the défendant corporation, and A. B., its président, "well knowing 
of oomplainant's righte under the patent, yet hâve willfuUy and inten- 
tionally infringed upon said patent." To this bill a gênerai demurrer is 
filod by A. B., the président, on the ground that there is no spécifie al- 
légation in the bill that he personally directed or participated in the in- 
fringement complained of; that there is no case made for a discovery 
against him; and that eingling him out from ail the ofiScers of the cor- 
poration, and making him a défendant, indicates a spirit of personal per- 
sécution for which no foundation is laid in the bill; citing, in support 
of the demutiQi, Nkkd Cb. y. Worthington, 13 Fed. Rep. 393; Howard v, 
Plow- Works, 36 Fed. Rep. 743; and ^Bostpw, etc., Hose Co. v. Star Rubber 
Co., 40 Fed. Rep. 167. r 

It has been the practiceof this court, ever since patent litigation com- 
menced hère, when a corporation is charged with infringement, to join 
the chief executive oflicer of the corporation as a défendant, — that is, 
charging thé corporation abd theofficer, in gênerai terms, with the in- 
fringement; and, while this practice has been occasionally objected to in 
behalf of theofficer, thia is the first time, so far as my knowledge and 
memory serves me, that a demurrer has been interposed by the officer so 
sued. The reason which has been urged for joining one or more of the 
officers as défendant or défendants in a» bill of this kind m that an injunc- 
tion, or other order of the court, is much more apt to secure obédience, 
if directed to an individual officer by name, than if it only ran against 
the officers and agents of the corporation by that gênerai description, and 
I hâve always thought there was much force in the suggestion. It seems 
to me there is a direct moral efFect upon a défendant who is by name re- 
strained by an injunction, which would not be felt if the mandate ran 
only against the officers, agents, servants, etc. It puts the officer indi- 
vidually addressed by the process of the court upon notice that he must 
eee to it that the process is obeyed, and that he will be held personally 
responsible fqr disobedience. And the président of the corporation, as 
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its chief executive officer, seems to me to be ordînarily the proper persoQ 
te be joined as a défendant for the pnrpose of briaging him directly within 
the jurisdiction of the court, se that its process shall operate upon him 
individually. It has not been the practice of this court to render a Per- 
sonal decree for damages or costs against an officer of a corporation, ez- 
cept in cases where there was such intentional and willftil action of the 
officer, shown from the proofs, as indicated an individual purpose to 
infringe the patent, and violate the rights of the complainant, and when, 
as in one case, ît was made to appear on hearing that the company was 
organized for the express purpose of violating the patent. So much in 
regard to the practice of the court. But, even if an officer of a corpora- 
tion is joined as a co-defendant in such a case, with the usual allégation 
charging an infringement of the patent by ail the défendants, does that ■ 
make the bill demurrable, so far as the officer ia concemed? If the bill 
chattes an infringement by several défendants, one of which is a corpo- 
ration,,must it make any différent case against the individual than against 
the corporation? The allégation that A., B., and 0. faave infringed a 
patent is enough to put them ail upon answer, if the bill is otherwise 
Bufficient; and the fact that thé bill shows the individual défendant to 
be an officer of the défendant corporation does not require that any dif- 
férent or more spécifie words be used to charge him than if he were not 
Buch officer. The allégation in the bill that the United States RoUing- 
Stock Company, and A. B., its président, bave infringed complainant's 
patent, is sufficient on its face to require an answer or plea from each 
défendant which shall put such allégation at issue. In neither of the 
cases cited by défendant was the question of the liability of an individual 
officer of a corporation raised by demurrer, but the question as to such 
liability came up on final hearing in the first two cases, and on a plea in 
the last one. The demurrer is overruled. 



Thé T. J. ScHXJYLEB v. The Isaac H. Tillyeb.' 

(Clrouit Court, E. D. Pennsylvania. November 8, 1889.) 

. To-wAem-^ïTiiGLioBNCB op Too. 

A la.rge,sçhooner at anchor at the mouth of the Schuylkill river was taken In tow 
by a tug at low water, to be çàrriecl to her wharf on that rlVér, the tug ohoosing 
her owil time. While passlng -through a draw, shewas di^awn bythe setof the 
evirrent against an obstructioq: about six feet from the pier of the bridge, and the 
samè dis^nce below the surface of the water. Seld, as the towage could havs 
bées, performâd at a time of higher water, and as the tug oonld faare kept further 
awajig'om the pier, shewas ohargeable with négligence. 

, Bamb— DuTT OP Tow. 

A'toWfh'àtendeaTors, While under thé cohtrol of the tng, to follow as nearlyas 
possible In her wake, isnot cesponsible for any injury hai^ning to her while ia 
dçiag, i^ccasloned by running against obstructions. 

' Béiiiortë'd 1^ C. B. Taylor, Ks^.', Of the Fbiladelphia bar. 
iAlBÀUing as Fèd. Bep. 651. ' 
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lîùIAippeài, frôiin, district (dotirt. For fonner opînîon, «eft SSiF^d. Rep> 
iSSI.i^ i^M by tlië&oho<»er laaae H.iI!illyçT agaiE^t;thetvig;Tjtj,: Sohuyr 
4erj to-isecover damages Éra&taioed;!wbil« being .iQwed up tbeS.ehuylkUi 

y ! 'Cbwyoh <fc J!i)îrM)é«, pisQctora for The Schuyler, appeU^ 
< i Flimdetf & Pughy .proctàra for Th^iTillyer, appeUeeicUed, ftsto thc 
jesiiansibUity ofiagsi,y3M Robert H. Bumett, 80 Fed. :Rep.-31'4; Willey 
^:^:Oi!ig.of.AUegkeny, 12 Atl. Rep. 4&Sj 3%« Lady Pike, 21 Wall. 1] The 
sMcMer^.là. 230; 2%c £>e?a«)are, 20i.Fed. jRep. 798; TheiMmiy Chapel, 
10 Fed. Rep. 777;!irA« Effie J. Simmcm, 6 Fed. Rep., 639; The EUm 
McQmtn, 27 Fed. Rep^ 868i ;; - i 

■■ MgKbnnan, J. On tte 2d day of jnly, 1886, abouti o'clock a. m*, 
-the schooiiCT Isaac H* Tillyer arrived oft' the mouth of ihe Schuylkill^ 
landnanchored there. Shé had a cargo' ofabout 869 tons oif ice,. which 
."wâ»«ohsigned to the Knicfeerbocker le» Company, and; was to be deliv- 
efed at the Pine-Strèet- wharf. About 9 À. m. ofthat day she was 
«taken'iHtow by the tug Schuyler, "to be conveyedtoher destination at 
Pinerstréet, and was towed astern by cross-hawsers of 25(to 30 fathoms 
in length; The tide was then running down the river. Some distance 
npitbélriver a new bridge, had been constructed acroœiît, known as the 
" Baltàmpre & Ohio Rallroad Bridge,** between the piers of which il was 
necessary for the tow to pass. Before this point was reached there was 
a Bhoal running ont from the westerly side of the river, and extending 
nearly aoross it. It wàs necessary to go round thia shoal, and hence 
the schooner, as directed by the tug, pot her wheel to port, and so held 
it untiLshe passed a point of rocks on the eastern side, when, as she 
was ordered, she put her wheel tostarboard in order to pasathrough the 
eastern draw of the bridge. By the set of the current, and being drawn 
too near to the pier, she was brought into contact with some obstruc- 
tion about six feet below thé surface of thewater, and about the same 
distance from the pier. A large ho]e was knocked in her bottom, and 
she suffered.copsidwable.ipjury. Th|8^suit was therefore bjought to re- 
cover the damages caused to the schobnèf by the alleged n^ligent or un- 
skillful perforpiance by the tug of thç service which she iindertook to 
perform. 

Whether she did so or not is maînly, if not entirely, a question of 
"fàct, tirhiç^'îtisnot nécé^ary to diSétiSs at lëngth or in détail. It is 
sufficienttovstate the conclusions at which I hâve arrived from the evi- 
tience. Whilo the tug did not Stiptilate for the absolùte safety of the 
achooneri-yetishe was bound to meetBoeh requirementàof her service as 
would enable her to rénder it with sâfety to the scboôner. Shô must 
jknow the <Jeptb^of the ws^telr in the;phannel; the obstructions whiéh éx- 
<îst in itj'the Bteteiof Ihe tides; the proper time of enteWn^ npon her 
service; and, generally, ail conditions which are essentiaï to thé safe 
performance of her undertaking. If she failed in any, of thèse require- 
ments, or in the exercise ofadequaiasIciiloifcàTé,' she îàjustlysubjeot to 
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an imputation of négligence. Was the tttg derelict in «ûy of thèse re- 
spects? She: might haye startôd when the tMe .wasat a higher Stage 
than it was when she began her movement up.the ri^er, and thus, witb 
deeper wsAet, bave insured the safety of her tow. , Wbfen she approached 
the pietof the bridge she might and rightly ought to havei kept furthef 
away irôm it, for which thete was ample room, and thUS hâve avoided 
the risk of collision with it, ot with thô obstruction under the surface 
of the water. This was the mistake, which haâ resulted in the injûïy 
complnined of, and I anji satisfied it is chargeable solely to the tug. 

Was the schooner in fault? Her movements were undèr the control 
of the tug, and that she endeiavored to follow as neaj^ly in the wake of 
the, latter as she could is not. only probable, but the hypothesis is sus- 
tained by tbe weight of thè évidence. Upon the whole case, I am satr 
isfiedthat the décision of the district court is right, and therefore the 
amount awarded by it, viz., $1,333.40, is decreed by this court to be 
paid by Thomas Gould, telaimant, and William R. Morris his stipu- 
lator, to the îibelant, with interest from Decem>ber 7^ 1888, and irith 
oOstsitobetaxed. : < ; 



BBIXATTy V. CoBTis et cH. 
(DUtrict Court, D. Mastachusett». Febraary 14, 1890.) 

DnttntRAait— LiABiLiTT oï Consioneb— Bill or Ladino — Stipulations. 

Where tbe bill of lading does not provide for lay-days, nor stipulât» m to the 
time of UDloadlng, the consignées are not liable for demurrage because a cargo was 
not nnloaded until 17 days aiter arrivai, where it appears that tbe delay was caused 
by the vessel waiting her tum at the consif![nees' wharf according to the usa£^ of 
tbe port, and that she was then nnloaded with reasonable dispatcn. 

In Admiralty. Libel in personam for damages. 

E. p. Garver, for Iibelant. 

C. T. Rvssdl, Jr., for respondents. 

Nbmoh, J. The respondents are lumber merchants, wîth a wharf in 
Boston, where it is customary for vessels, arriving with cargoes of lumber 
consigned to them, to be nnloaded in tum in the order of their arrivai, 
according to the usage of the port. The schooner City of Ellsworth, of 
which the Iibelant was master, arrived in Boston, July 10, 1888, with 
a cargo of lumber on board, consigned to the respondents. The next 
morning the master reported to the consignées, and, as their wharf was 
then fully oceupied in unloading other vessels, which had arrived before 
the City of Ellsworth, he was told he must wait his tum. On the 24th 
a part of the cargo, consisting of laths on deck, was nnloaded, and the 
vessel again hauled into the stream. On the 29th the rest of the cargo 
was discharged. Nineteen days elapsed from the time the master re- 
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ported Ùritîl she was finally diôcharged. The whole tîme spent in tin- 
loading vas two days. The billof lading contained no j^rovision upon 
thé Bubject of demurrage. 

The claim of the libelant is that the diacharge ought to hâve been 
beguii immediately upoQ the arrivai of the vessel, and, as 2 days were 
sufficient for discharging her, he ia entitled to recover for 17 days' de- 
mûrîage. ThiS claim cannot bé allowed. Where no lay-days are pro- 
vided in the biU of lading or charter-party, and there is no express stip- 
ulation as to the time of unloading, the consignée is notiiable for délaya 
occurring without his fanlt. The only obligation resting on the con- 
signée, under BUch ciïcumstances, isto take the cargo in the usual and 
custonaary way, with reasonable diligence; and the burden of proof, in 
orderto recover for deraurre^^e, is upon the ship-owner to show that the 
consignée is chargeable with some négligence in unloading, or that he ex- 
ceedèd the customary period. 37ie Hyperion's Cargo, 2 Low. 93, on ap- 
peal, Holmes, 290; Henieyv.Ic»Co., 8 Ben. 471, on appeal, 14 Blatchf. 
622; B&eyv.A Cargo ^fi^mPipea, 40 Fed. Rep. 605. There is noth- 
ing in the case to show that the respondents were guilty of any négli- 
gence, or fixceeded the customary period in unloading. The only com- 
plaint hère is that the vessel was required to wait her tum at the wharf. 
It ia conceded that she was then discharged with ail reasonable dis- 
patch. As the vessel was discharged in the usual way, and within a 
period sanctioned by the usage of the port, there is no ground for charg- 
ing the respondents with demurrage for unreasonable détention. Libel 
dismissed, with costs. 
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Ubtied States ex rd. Harshman r. Brown, County Treasiirér, 

(two cases.") 

{CircuJU, Cami, E. D. NlsatywH, E. D. February 88, 1890.) 

1. CotnJTT Wahrants— Limitation ot Aotion— Plbading Statut». 

Under Bev. Bt. Mo. 1889, § 8195, providing that county warrants not presented 
within 5 years, or being presented, witbin that time, and protested for want ol 
fnnds, and not presented again within 5 years after funds shall hare been set 
apart for payment thereof, shall be barred, an information showing that warrants 
were dnlyissuedand presented within that time, and that they bave not sinee been 
paid, isgood on demurrer, though more than 5 years bave elapsed since their près- 
entation, as the appropriation of money for their payment, and non-presentation 
within 5 years thereaf ter, should be shown by plea. 

9L SAUK— MAKOAMtTB TO COMPEL FATMBNT. 

Ona^lication fora writof mandMnmB to compelthe payment of county /war- 
rants, an information showing that the relater bas valid warrants against thé gên- 
erai funds of the county, and tbat the treasurer holds funds which appear to be ap- 
plicable to their payment, is sufficient to require the treasurer to show cause why 
such funds should not be se applied. 

In Equity. On application for writ of mandamus. 

The controversy in this case arises in the foUowing manner: On the 
I5th of March, 1879, the county court of Knox county, Mo., caused 
two warrants to be drawn on the county treasurer, in favor of the re- 
later, for the Bum of $3,258.15 and $6,764.44, respectively. Thèse 
warrants were issued in obédience to peremptory writs of mandamiia, 
obtained in this court, commanding said county court to cause such 
warrants to be drawn on the gênerai funds of the county, and to be de- 
Uvered to the rdator, in payment of judgments that hehad theretofore 
obtained in this court on certain county bonds. Warrants were directed 
to be thus drawn on the county treasurer in lieu of a tax levy being or- 
dered, for the reason that the bonds in question had been issued under a 
statute, which did not authorize a spécial tax levy to pay the same in 
«xcess of 1-20 of 1 per cent, annually, as is more fully explained in the 
case of U. 8. v. County of Clark,9& U. S. 211, and in Cknmty Court v. U. S., 
109 U. S. 229, 3 Sup. Ct. Rep. 131. The information in this prooeed- 
ing shows that the warrants so drawn were presented to the county treas- 
urer for payment on the 18th day of March, 1879, and that payment 
was refused for want of funds with which to pay them, and that no part 
thereof bas since been paid. On the 26th day of December, 1889, there 
was paid to Joël Brown, the présent treasurer of Knox county, the sum 
of $2,128 in satisfaction of a judgment which the county had thereto- 
fore obtained against the sureties on the bond of a former county clerk 
for a violation of his officiai duties. The damages assessed in such suit, 
and for which judgment was rendered, appear to bave been the amount 
of certain fées eamed by the county clerk, for which he had failed to 
account as required by law. After the payment of such judgment, the 
relator herein presented the aforesaid warrants, and demanded of the 
county treasurer the sum of $2,128 in part satisfaction thereof. The 
demand was refused, whereupon the relator applied for and obtained 
• rule upon the county treasurer to show cause why he should not be 
v.4lF.no.9— 31 
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compelled to apply the sum of $2,128, realized as aforesaîd, towards 
the,Hquidatiott'o| tbo relator's warrants. The treasurçt has filed a mo- 
tion, termed a "motion to set aside the, order or rule to show cause," 
alleging as a reason therefor (1) that the warrants are barred by the stat- 
ute of limitations ofthis State; and (2); that the rektor does not show 
any lawful daim to the fund in question, or to any part of the same. 
; 3^s. K. Skinker, {or xelatoT. 
t/oTTies Carr, for respondent. 

Thayeb, J., (ufterstatingihefadsasab&ve.') The motion that hasbeen 
filed by the respondent i&, in ôffect, a demurrer to the information, and 
will be so treated. 

, 1. The court js of the opinion that the point made that the warrants 
mentioned in the information areMrred by limitation is uatenable, and 
shouM be overruled^ Conceding, for the purposes ofthis décision, that 
advantage may be taken of thé statute of limitation by demurrer, or 
motion in the nature of a demurrer, and conceding, further, that the 
statute may be invokedas a défense to this proceeding, preçisely as if it 
was a suit against the county on the Warrants, which it olearly is not, 
still, on the showing madeby the information, thecoujrt cannotsay that 
&e warrants are barred. Section 3195. Rev. St. Mo. 1889, in relation 
to county warrants, provides, that " whenever any such warrant, being 
delivered, shall not be presented to thé county treasurer for payment 
within five years after the date Hheireof, or, being presented within that 
time, and protested for want of fonds to pay it, shall not be again pre- 
sented for, payioaent within five ;yéars after funds shall bave been set 
àpart for the payment theréof, 8u<Sh warrant shall be barred," etc. In 
the case of Logan v* Govmby' Cdwrt, 63 Mo. 341 , deddeduby the suprême 
court of the state in 1876, a doubt was expreased whether the général 
statute of limitations of 10 tyears, under then existing laws, would run 
against a county warrant until there was money in the treasury to pay 
it. Subsequently, in 1877 and 1879, the législature passed the laws 
fiom which section 8195 is compiléd. Vîde Sèsa; Laws Mo. 1877, p. 
202, and section 6398, 2 Rev. St. Mo; 1879. The section above cited 
must therefore be iiegarded as thelàw prescribing the limitation applicable 
tO' county warrants; and it ismanifèst from that section that, if a warrant 
is presented for payment within the five years after it isissued, and is not 
paid for lack of funds, but is duly iregistered by the county treasurer as 
re<|uiréd by section 3193^ Rèv. St.Mô. 1889, the statute of limitation 
will not begin to runagainst euch' a; warrant until such time thereafter 
88: funds bave been set apartiforîts payment, and the bar of the statute 
will not be complète until the expiration of five years. In the présent 
eàse, it appears that thef IrarraÀts were presented and registered, but 
Wéte not paid, for want of funde, oh March 18, 1879, and that they hâve 
not since been paid. If the county of Knox, more than five years before 
fliié' filing of the présent information, set apart funds to pay the warrants in 
question, and they were not pr«sented for five years thereafter, and are 
thferefore barred, that is a matter to be brought to thé attention of 
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the court by a proper plea. The information does not show con- 
clus! vely that thte warrants are bàrred; and the statuts of limitations 
cannot be invoked by démarrer except in those cases where the statute 
créâtes an absolute bar bymere lapse of time, without any exceptions or 
qualifications, and it conclusively appears from the face of the pleading 
that the bar is complète. Bank v. Window, 30 Fed. Rep. 488, and 
cases çited. 

2. With respect to the other point urged, namely, that relator does 
not show any lawful claim to the fund, it is sufficient to say that the dé- 
cision in U. S. V. Comity qf Clark, 96 U. S. 211, pettles, so far as this 
court is concerned, that the relator is entitled to warrants against the 
gênerai funds of the county, to discharge the judgment which he holds, 
and that he is not bound to rely solely on a fund created by a spécial 
tax levy of 1-20 of 1 per cent, annually. The suprême court of the 
United States, in Cmmty Cmrt v. U.S., 109 U. S. 229, 3 Sup. a. Rep. 
131,, bas liliewise affirmed the order directing the issuance of the war- 
rants involved in this very proceeding. It is useless, therefore, tocon- 
tendhere, that thé gênerai funds of the county are not applicable, under 
any circumstances, to the payment of the relator's judgment and warrants. 
The information shows a fund in thé respondent'a hands that appears 
to be available for the payment of the warrants. Nothing to the con- 
trary is shown by the information. It may be, however, that the fund 
in question cannot lawfuUy be used for that purpose, and that respond- 
ent is justified in refusing to so appropriate it. I can conceive of cir- 
cumstances that would, no doubt, justify the repondent's alleged refusai 
to comply with the demand made upon him. It may be that other 
outstanding warrants are entitled to priority of payment. But, if rea- 
sons exist why the respondent is not entitled to the fund, such reasons 
are peculiarly within the knowledge of the respondent, and it would 
seem that he ought to disclose them in response to the rUle to show 
cause. The relator, in my opinion, is not bound, as a condition précè- 
dent to obtaining such a rule, to ascertain every conceivable state of facts 
that would in law justify the respondent in refusing to comply with the 
demand made upon him, and to deny or négative the existence of every 
such State of facts by proper averments. in the information. That would 
be impOsing a burden on the relator which the rules of pleading in civil 
proceedings evidently do not impose. I conclude, therefore, that the in- 
formation discloses such apimafade right to the fund in contre versy as 
will justify the court in compelling the respondent to answer the cita- 
tion, and show cause why he withholds the fund. The motion to va- 
cate the order to show cause is overruled, and 10 days' additional time 
is allowed the respondent to answer the citation. 
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Db Witt V. Chicago, B. & Q^ Ry. Co. rf al. , 

WlrewU Cov/rt, D. Massachusetts. January 29, 1890.) 

lUlLROAD Ck>MPiJIIB8— BOKDS AKD MOKTGAOES— OFPEB OF BXOHANGB— LaOHES. 

Wheré a corporation exécutes a mortgage providing that the holders of a certain 
issue of boads may exchange them for a new Issue, "at any time after the exécu- 
tion and delfvering thereof , " a court of equity wlll not enforce an exohange after 
14 yeàrs, in favor of purchaaers of said bonds, not partieâ to the mortgage. 

In Equity. Bill filed by John B. Be Witt against the Chicago, Bur- 
lington & Quincy Railroad Company et al._, to enforce an exchange of 
bonds. 

H'uichinB& Wheder, for cotnplainant. 

Richard Ohùy and E. 0. FerMns, for défendants. 

CoLT, J. In 1872 the défendant corporation îssued bonds to the 
amount of $7,026,000, payable on January 1, 1896, with interest at 
the rate of 7 per cent, per annum. The bonds were not secured by 
mortgage on the property of the railroad. On July 1, 1873, the défend- 
ant corporation executed a mortgage to the défendant trustées, whereby 
ail its property was conveyed to the said trustées upon the trusts therein 
set forth. The mortgage, among other provisions, contained the folio w- 
ing clause: 

"It is expr^sly understood and agreed that of said bonds the amount of 
twenty millions of dollars thereof shall be set aside and held by the parties of 
theflrst part, and they and the proceeds thereof shall be iised and appropriated 
éxclnsively andonly for the f unding, pàying off, and discharging the bonded 
and other indebtedness of the said fîrst party, its said contingent liabilities 
hereinbefore tnentloned, and to keep good said sinking f und; and that of said 
twenty million ofeuch bonds so many thereof as may be required for that 
purpose may be excbanged at par for said seven (7) per cent, bonds of said 
flrst party, dated January .flrst, (Ist,) A. î). eighteen hundred and seventy- ^ 
two, (1872,) and payable January flrst, (Ist,) A. D. eighteen hundred and 
ninéty-six, (1896,) heretofore îssued and now outstanding; and the holders 
thereof shall hâve the righttomakesuch exchange at the ofQceof said flrst 
party in the cityof Boston, at any Mme after the exécution and delivery 
thereof; ail of which said outstanding seven per cent, bonds, when so ex- 
cj»anged and taken up by said flrst party, shall be canceled by said flrst party, 
Who shall cause to be written on the fapè of the same the date of such exchange." 

In the présent bill the plaintiff, who is the owner of nine $1,000 
bonds of the issue of 1872, àsksï that the défendant corporation be or- 
dered todeliverto Mm nine of its bonds dated July 1, 1873, in exchange 
for his 1872 bonds, claiming that under the above provision in the mort- 
gage it made a contract so to do. It appears that the railroad Company, 
after making the mortgage of July 1, 1873, issued two printed circulars 
to the effect that the holders of the unsecured bonds had the opportu- 
nity to exchange them for the Consolidated mortgage bonds. The last 
of the circulars was dated June 23, 1879. In January, 1881, the finance 
committeeof the company decided to make no further exchange, and ail 
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offere and proposais for exchange on the part of the holders of the 1872 
bonds hâve been refused since that date. In Angust, 1887, the plain- 
tiff requested the company to exchange his bonds for the 1873 issue, 
and was refused. Between 1881 and 1886 the price of the 1872 bonds 
declined from 128 to less than 120, and the price of 1873 bonds rose 
from 130 to 135. The plaintifF in August, 1886, knowing the terms of 
the mortgage, and having heard that the défendant corporation had in 
certain instances refused to make further exchanges, bought from other 
parties nine of the 1872 bonds. Of the $30,000,000 of bonds which 
the corporation might issue under the mortgage of July 1, 1872, only 
$13,998,000 bas in fact been executed, the last in 1879, and of thèse 
$8,566,000 bas been applied for the purposes of exchange. The rail- 
road now holds in its possession 12 of thèse bonds executed in 1879. 

Whatever right of exchange a holder of 1872 bonds might bave had 
under the mortgage of 1873, to which he was not a party, it seems to 
me that such a privilège did not exist permanently, but only for a rea- 
sonable time. The railroad company invited exchanges to be made 
from 1873 up to 1881, a period of nine years, and issued circulars to the 
holders of the 1872 bonds, stating their willingness to make such ex- 
changes, but it surely was not contemplated that this should go on in- 
definitely. The plaintiff, 13 years after the making of the mortgage, 
and more than 5 years after the company stopped making exchanges, at 
a time when the 1872 bonds were selling at a lower price than the pQort- 
gage bonds, knowing that the company had refused to make further ex- 
changes, purchases the bonds in controversy, and one year later tenders 
them to the company for exchange. I do not deem it necessary to go 
into the question of the légal right of the 1872 bondholders to enforce an 
exchange of their bonds, but, admitting such a right, I am of opinion 
that this plaintiff is barred in a court of equity from enforcing it, by rea- 
son of the lapse of time. The language of the indenture pf 1873, that 
an exchange of bonds may be made "at any time after the exécution and 
delivering thereof," marks the time when the exchange was to begin, 
and it does not mean that the process might continue with no limitation 
as to time. The circumstances under which an offer of exchange was 
made in 1873 might greatly change in 1887. What the company might 
deem advantageous at that time may prove to be.otherwise 14 years 
later. The rùle laid down by Parsons on Contracts (volume 1, p. 482) 
seems to me applicable to this case: 

"It may be said that, whether the offer be made for a time certain or not, 
the intention or understanding of the parties is to govern. * * * If no 
definite time is stated, then the inquiry as to a reasonable tirae résolves itself 
into an inquiry as to what time it is rational to suppose that the parties con- 
templated; and the law will décide this to be that time which as rational men 
th^ ought to hâve understood each other to hâve had in mind." 

See, àXso, Loring v. Oity of Bogton, 7 Metc. 409; HUl v. flïH, 113 Mass. 
103; Minnesota lAnseed OU Co. v. Collier White Lead Go., 4 Dill. 431; 
Motel Oo. y. Montefiore, L. R. 1 Exch. 109; Baily'a Oi^e^L. R. 5 Eq. 428. 
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? TTÎie holders oï {hefl87'2i bonds Wére net parties to thê inâènture of 
-1878; ilftliéy desired'to takeadvantage of the offet of exchange which 
was Toluntarily given to-them by that instrument, they should bave ap- 
plied' therefor within a reasoiiàble time. 'An applioàtiori not made until 
fourteen y ears after, cornes tôolâte. Bill dismissed. 



Bàll V. ToMPKiNS a al. 
(CircMtt Corw^ ?r. D. JflcMgaji, s. D. February 11, 1890. 

1. CiROtiiT Courts— JcBiaDiOTioN—ADMiNisTiiATioN op EsTiTBS. 

By virtue of their chanoéry jurisdiction, the fédéral circuit courts hâve jurlsdio- 
tlou ovèr the adiûlnistratlôn of estâtes wheii the req.uisltiB oitizenshlp and other con- 
ditions exlst. This jurisdjlotioti idpes not ^xtend to the appointment of administra- 
tors, conifrmatlon pf exé^utors, or the probate of wills; aor wiU it be exeroised 
when the btate courts of ootiÈurrent jurisdictiou hâve taken possession of the sub- 
ject-matter of the contrpvorsy. 

2. Bàme — Statb Coubts— Jvrisbiotion. ' 

The possession of the 'staiè' court whlch will éxolude'ttie exercise of power by the 
fédéral ccrtirt, and vlee versa^ must he the possession of some thing, oorporeal or 
incorporeal, which bas been taken under the dominion of the court. A oontroversy 
or inquiry is not suoh tïiilg, ànd the pendenoy of a suit or proceeding in one court, 
involving a question, icontroversy, or inquiry, is no bar to the exercise of jurisdio- 
tion in the détermination ôf fhe sàme question, etjc., in the other. 

& SaMK— DiSAOBEÉMENT AMONG EXBOITTORS— APPOINTMENT OP ReCBIVEBS. 

Testàtor, a résident tii Miohigan, devised certain reàl esta te in trust to hia exeou- 

tors, one of whom was .hi^ widow, to colleot the rents and profits until Jauuary 1, 

1890, and to pay theréiroin the taxes, insurance, repairs, and interest on Incum- 

; brances, and the remaiDdèr;-ln equal sharesi to hls widow and children, annually 

. or oftener. They were ,ti80 dlrected to file annual accounts of receipts and dis- 

■ bursements in the ofloe oî the judge of probate of the oounty in which the property 

was Bituated. At the expiration of the trust period the realty was to go tothe 

widow and children in equal shares. His personalty and othér realty were charged 

with the payment of his debts. Tbe wiU was probated in the state court, and the 

executors qtialified. By the law then in force, executors and administrators had 

no right to the possession o^ real estate. Meld, that tbe executors had possession 

of the trust property as trustées, and that tbe possession of the state probate court 

was not such as to excludd the fédéral court f rom assuming jurisdiction, upon a disa- 

greement among the executors about tbe management pf the trust, and appointing 

a reoeiver. 

4. Samb— Expiration of Tbtjbt'— Continuino Kbcbiver. 

Upon the expiration of the trust period, it appearing that the tenants in common 
dlsagree, and that they cannot act narmonipusly in the management of the prop- 
erty, the fédéral court wûl permit a supplemental bill to be filed, praying for parti» 
\ tion, or sale if hecessary, and continue the recel vership. 

,InEquity. Upon motion to discharge reoeiver. 
T. J. O'Brien, for complainant. 
Joseph H. TompMm, for J. H.. & M.. M. ToinTpikihs. 

Severens, J, The facts material to the purposes of the présent mo- 
tion are substantially as follows: On the 4th day of February, 1876, 
Byrob D, Bail, of Gfaiid Rapids, died testate. Hë left a widow, Mar- 
thaM., — one of the défendants, — and four children, of whom the com- 
plainant is one,' and three of th« défendants are others. The property 
left by him consisted principally of real estate known as the " Bail Block," 
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in the city of Grand Rapids; The value of his estate at the time of 
his decease was about the sum of"$35,000 ôver and above incumbrances. 
By his will, hé bequeathed his household furniture, and his books and 
pictures, to his wife, and then devised the Bail block to his executors, 
who are his widow and Harvey J. Hollister, who is also one of the de- 
fendants, in trust, to coUect the rents and profits thereof until the Ist 
day of January, 1890, and therefrom to pay the taxes, insurance, re- 
pairs, and interest on incumbrances, and the remainder, in five equâl 
shares, to his widow and four children, annually or oftener. He also 
directed them to file annual accounts of their receipts and payments in the 
office of the judge of probate for Kent county, in which the city is situ- 
ated; and he authorized them to mortgage the property, with the ap- 
proval of the judge of probate, for the purpose ôf raising money neces- 
sary to rebuild or repair, in case of destruction or great damage by fire 
or other cause, or to pay ofF incumbrances. And his will further pro- 
vided that the trust aforesaid should terminate on January 1, 1890, and 
that thereupon the real estate aforesaid should go to the widow and chil- 
dren,-— one equal undivided fifth part to each. And the testator charged 
his Personal property and his other real estate with the payraent of his 
debts and the expenses of administration, and authorized his executors 
to sell such other real estate only if found necessary to pay such debts 
and expenses, after using the personal property, or for the protection and 
improvement of the Bail block. This will was duly admitted to probate 
in the Kent county probate court où the 6th day of March, 1876, and 
letters testamentary were issued to the executors therein named. They 
assumed and hâve exercised the duties of the trust. The widow took 
charge of the children, and lived with them in rooms in thô block; and 
for some years matters went on, without serions disagreement between 
the executors, in accordance with some of the provisions of the will, 
though not with ail. In 1883, Mrs. Bail married the défendant Joseph 
H. Tompkins, who had for a time previous to that been her légal ad- 
viser in matters pertaining to the estate; and he has continued to act as 
such ever since, residing with her in the block. From a time shortly 
previous to this marriage to the présent, the executors hâve disagreed. 
Litigation has been going on between them, of a recriminatory character, 
until, at the time of the commencement of this suit by the filing of the 
bill, the d«fendant Hollister had practically either almost wholly with- 
drawn or been ousted from the management of the estate, and the de- 
fendants Tompkins were in control. It is not the purpose of the court 
now to express any opinion as to whether Mr. iEioUister has been in fault 
or not, but it is apparent from the record that he has maintaiiied bis of- 
fice as executor only by a struggle. On the 3d day of April, 1889, the 
complainant filed his bill in this court, charging gross and long-continued 
mismanagement of the estate in many particularsj which are set ont in 
the bill, and also charging therein, in substance, that Mr. and Mrs. Tomp- 
kins, in violation of the trust contained in Mr. Ball's will, hâve absorbed 
and appropriated to their own use the income of the estate; that the 
children wére receiving nothing; that the insuratice was not kept up;. 
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that the taxes for two years were in àrrears; and that ihany unjust and 
groundless claims and accounts in favor of Mrs. Tompkins had been pre- 
Sented to the probate court, and there allowed, which, with the increas- 
ing volume of incumbrances, resulting from non-payment of interest, 
tbreatened to swallow up the estate. The défendants denied the charges 
of mismanagement of the estate and of violation of the trust, and they 
also denied ail the bad faith charged in the bill, and aileged that they 
Weredoing the' beat they couldfor the estate, and for ail concerned; and 
they furthw sbowed that a pétition for a licensetosell the real estate, — 
the Bail block,' — -for the payment of debts and expenses, had, previoua 
to the fiiing ofithe bill, been presented to the probate court, and had 
been allowéd, ^nd was then pending on appeal in the circuit court of the 
state for the county of Kent. This court, without undertaking to pass 
upon ail the charges made in the bill) but in view of the fact that it 
clearly appeared that the executors had been for a long time in disa- 
greeipent; that the complainant had received for many years but a mère 
trifle from- the estate; that the estate itself, once valuable, was now so 
nearly exhausted that it was a questi,ori whether, in its then manage- 
pient, it would do more thau pay its iiabilities; and. that the interest and 
taxes which were left unpaid must be' provided for, or the property sold 
pn mortgage or tax-sale, — appointed a receiver to take the rents and 
profits, ançl bring them into court. The court, in appointing a receiver, 
expressed a doubt as to whether this receivership should last beyond the 
declared trust expiring on the Ist of January, 1890. The foregoing 
statement, tbough not enumerating ail thè détails of fact àlleged on either 
side, covers ail that are now necessary tobe stated. 
; The receiver has acted and collected ail the rents to January Ist, and 
S, motion is now made to discharge him. The gound of the motion is 
that the probate court is the proper- tribunal for the trial and determin- 
Sition of such matters; that the tinie bas now elapsed during which the 
executors wete; to act as trustées in taking the rente and profits; that they 
Bow bave the right to possession as tbe officers of the proL..te court; and 
that the latter court has possession of the subject-matter of the contro- 
Versy by a jurisdiction already extended over it wben the présent suit 
was commenced. The complainant has submitted, and asked leave to 
file, a supplemental bill setting forth the original proceedings, the ex- 
piration of the trust to receive rents and profits as éxpressly created by 
the terms of the will, and the arrivai of the date wben. the right of the 
devisees to the possession accrued, and.praying for further relief by par- 
tition, among other things. There can be no doubt that the probate 
courte of Michigan are clothed with authority, by the laws of the state, 
to hear and détermine ail questions arising in the ordinary course of ad- 
ministration and distribution of estâtes. It has obviously been the policy 
of the state to distribute the judicial power in such a way as to produce 
this resuit. But it is also cïear that it was foreseen and expected that 
questions would arise which would require the exercise of the jurisdic- 
tion of a court having ampler powers for inquiry and redress than the 
probate court is invested with. The state court ofchancery has concùr- 
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rent jurisdîction in respect to some of the matters wîth whîch the pro- 
bate court is authorized to deal; and it stands in waiting to help ont the 
weaker tribunal, by taking cognizance of cases and questions, when there 
is no adéquate remedy in the probate court. It is not necessary to dé- 
termine whether the présent case is one in which the state court in chan^» 
cery would be authorized to entertain jurisdiction. The circuit courts 
of the United States were, from their original grant of authority, invested 
with ail the then exercised powers of the court of chancery in England, so 
far as they had application in our political System. Green's Adm'x v. Oreigh- 
ton, 28 How. 90; Pennsylmnia v. Bridge Co., 13 How. 618; U. 8. v. Hmo- 
land, 4 Wheat. 108; Fantain v. Ravenel, 17 How. 369; Paynev. Hooh, 
7 Wall. 425. One brànch of the English chancery jurisdiction waa the 
administration of estâtes. The ecclesiastical courts in that country had 
very lîmited powers in such matters. The jealouey with which they 
had béen regarded had kept them shorn of authority to do many things 
necessary to a complète administration, and the marshaling and distri- 
bution of assets. Sottie poiiits'of authority had been gained, and others, 
equàlly éséential to any systematio jurisdictionj had not. What wei'e 
possessed were crude and imperfect. The conséquence was that thfe 
court of chancery exercised its powers, and applied its doctrines, in ad- 
miniètering estâtes. As soon as the représentative of an estate was àp- 
pointed, he was regarded as charged with a trust. This brought him, 
under the familiar doctrine, within the control of that court. The ec- 
clesiastical courts had no power to deal with trusts. The eiamination 
and settling of accounts was often necessary. This, again, the ecclesi- 
astical courts could not do, but it was peculiarly a province of th© court 
of chancery. The ecclesiastical courts could not ffiarshal and distributè 
the assets. The court of chancery had ample power to do this. That 
was the condition of things, and this the scope of the equity practice, 
which are to be regarded when we contemplate the jurisdiction of the 
fédéral courts in equity conferred by the judiciary act. 1 Story, Eq-. 
Jur. § 532 et eeq. The power and authority over thèse subjects thus con- 
ferred remain to this time, unabridged by any législation of congres^, 
the same in every state of the Union. They cannot be divested or im- 
paired by state législation. Hyde v. SUme, 20 How. 175; Bank y. JdUy's 
Ad'mr, 18 How. 503; Paynev. Hooh, 7 Wall. 425; EUia v. Dam, 109 U. 
S. 498, 3 Sup. et. Rep. 327; Barer v. Ohapman, 119 U. S. 587, 7 Sup. 
et. Rep. 342. The state may confer jurisdiction of such matters upon 
courts of its oWn création, as has been universally done, in ail the states, 
by the establishment of some kind of probate court, by whatever naraé 
called, and conferring upôn them such authority. And thtis in the 
same territory are courts of concurrent jurisdîction over thèse subjects. 
This jurisdiction, in the courts of the United States, does not, of course, 
extend to thé appointment of administrators, or the confirmation of ex- 
ecutors, nor thie matters made necessary by the state law for their in- 
vestiture of the trust, including in such the probate of the will, if that 
is required by the local law to give it validity. The ecclesiastical courts', 
and not the cburt of chancery, invested the administrator or executoi 



'1390 FEDEB*t<:r»8E©KPEB,:.Y©l. 41. 

-wl^ >Wi8,ftiltb0rîty, q^aalifled byt1îb«;W*ll) if th^e Wias,oiie;and therefore 
th.e coio^t (Of !<!hancery j »$ thçt ,fedç)ral(iCourts^ i'Q, , equity nrft.. aul^orized to 
dotWîiFjiiPiBgOTded himand bis tci^t-estate, afifeoted by the law applicable 
■to bis aod its situation, as. subjeett&tbe controliof tbe court. If the 
Tequisile; eitizensbip and otbe^ conditions exist, thia jur^sdiotion of tbe 
ciïfiuitjiçourts in equity njayibeinvojîed. : The c^ps last cited, and 
\6mmi^,Miente»y 92 U. S. IQj 30» 21; ArrmvsmiJh'v. Qkason, 129 U. S. 
86,*;^, 9 Sup. et. Rep. 237> . But, in the exercise ofthjsras weU as of 
otberrbrancbea of ita autbor|1;y,'tbisijcourt c^nnot invade tbe possession 
of ttiÇvSUbject-matter of QonteoyersyalTeady taken by tbe state court hav- 
JngieoncviFrent autbority,:^ndiin the exercise thereof; for the rule is hère, 
as elsewhere, that tbç çoupt wbiçb bas firstacqpired possession pf the 
aubjeotwÀU çet$,in it, «iid- tbe ppjve); tp dispose of itby its own adjudi- 
cation. : itTiKia^?!» v.,^e»«d«^; 8 How» 107j Freemany, ffowe, 24 How. 
450; rorf%.v.:iat!é!n(^, 21nWall. 2716; £orer v. Ohapman, 119 U. S. 600, 
7 Sup^Gt. ;B«îsP> 342. ..;!.:• ^/..j-,'::,; :;.,, 

Ajïd; tbis bpings lUSiitOi^be piyotal question iii tbe présent inquiry: 
Wbatiis the n^t^re and characte^i K»f tbe possession of tbe state or fédéral 
CO,urt wbiçfb, excludes tbe exesrpise pf authority pver Jtbe subject or thing 
-by the otber?. ,From tbe authpritiea on this subject, (wbjçh in tbe cir- 
ouit courtSiArotiiot.altiogetber barinon^ous,) and from the reasons fcnr.tbe 
rulp, I ap,p]<eb0;}d it tu be, substftnt^lly, that tbe possession contem- 
plated as sufficiçnt ,to iqake it ej^dusive is that ^bich: tbe court by its 
piPoess, or soinp équivalent mode, bas, either for. tbe direct purpose of 
thfi proçeedingj çr for «ome other purpose ancillary to the main object, 
drawn into its. dominion and .custpdy sotne thing. Tfaat thing may b« 
corporel pri sineorporeaI,r^ substance or a mère right.- But a çontro- 
yeray, aqpestion, an inquiry, is npt-such a thing. Thèse may be the 
subject-matterofjjjrisdiction in a.pending cause, wbiqbpften proceeds, 
from the beginning to the judgpient, vitbout the cpurt's having taken 
açtual dominiop of.any thing. But tbere is no exclusive jurisdiction 
over Buch a natter. ; The resuit mày be a judgnient which ■will establish 
a rigbt, but tbe court bas not b^d any possession. The- pendency of a 
controyersy i^, a juit in ^ state'or feideral court is no bar to a suit in the 
otfaer covirt invoj^^ving tbe same cpntroversy, (_Stantonv. Embrey, Adm'r, 
SS'IJ. S. 548;)jand each iwill proçeed, iri its own course, tp a judgment 
establisbing theright. The controlwbiph each cpurt has over its own 
îPIPcesses bas alwaysbeen fonnd adéquate to prpventmischief frpm di- 
verse judgqients iri tbe sever^l jurisdictions. But, ip prpceeding on its 
<|n[ay, whenfiy^ either court finds tbat tbe otber bas already taken actu^d 
don^ipipn ove;f;8ome objective thing related to tbe subject, it will letitbe 
thing alone, Bo long as that dominipn is retained,, apd proceed, if there 
beenough material besides tosuppprtthe exercise of its jurisdiction, and 
tbe pursuit ipay reach fruit. If. not,; it will stop. Tbere are nj^ny cases 
in the; Suprepie Court Reports ^^bere tbis subject bas beendisopssed, 
and thèse p^^piples . applied^ Spme of ,them bave been already cited. 
Others are;: HMriUerv. (M-Chth, Q>„ 112 U. S. 294, 6 Sup. Ot. Kep. 
136; BaiirmiGf.v, Vmt,%82ll. S. 478, 10 Sup. a. Rep. 165. 
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Tried by thîs test, îs tlie proba te court in possession of the real estate 
in question? Byron D, Bail died in 1876, and his will was probated in 
the same year, and letters testamentary issued. By the statutes of Mich- 
iganin force at that time, executors and administrators had no right to 
the possession of the real estate. In 1881 the law was changed, and the 
exécuter or administrator was allô wed to take and retain possession of 
the realty until the debts were paid. But the rights of the parties claim- 
ing under the will were fixed when the will was probated, and among 
those rights was that of the cestuîs que trusteiU, the widow and children, 
to the rents and profits of this property. Thèse rents and profits were 
not assets, and did not belong to the executor as the administrative ofii- 
cer of the probate court. The statute of 1881 could not, and did not 
purport to, deprive persons of vested rights. Van Fleet v. Van Fleet, 49 
Mich. 610, 14 N. W. Rep. 566. The body of the real estate itself might 
still, as before, betaken to pay debts and expenses, if other assets failed, 
but not the rents and profits, as such, alone. The direction in the will 
to file annual accounts of the rents and profits and disbursements in the 
office of the judge of probate did not make them ordinary, undisposed-of 
assets. It is clear from thé later provisions in the will that the testator 
himself intended and expected that his other property would be em- 
ployed, in exonération of this real estate, to the payment of his debts 
and administration expenses, and that it would be sufficient. At the 
common law, an executor bas no control of the real estate, except what 
the will gives him. That instrument constituted the bounds of his au- 
thority in that regard. Bi-vsh- v, Ware, 15 Pet. 93; Schouler, Ex'rs, §§ 
212, 213. By statute, his testamentary powers and duties are restrained 
and modified only to the extent necessary to bring the estate under its 
liability to pay debts and expenses in the course of ordinary adniinistra- 
tion. As bas been shown, the possession of this property was bj' the 
executors as trustées, and the income therefrom a trust fund. In their 
capacity as statutory administrators, they had no power over it. HiU 
V. Thicker, 13How, 458; iSchouIer, Ex'rs, above-cited sections, and sec- 
tion 241. As a matter of fact, the probate court received and filed the 
accounts, including the rents, when they bave been presented; and it 
has acted upon them, — whether properly or not, is not now a question. 
It was held in McClead v. Davis, 83 Ind. 263, tliat the administrator 
was still liable to the hoirs for the rents and profits of the real estate, 
notwithstànding that he had charged himself with them in his settlement 
with the probate court, and they had been appropriated to the dece- 
dent's debts; and in Gampau v. Campau, 25 Mich. 127, it was held that, 
after the Igiw of 1871 repealed the older law, giving the administrator 
the right to possession, the probate court had no jurisdiction at ail over 
the question of the administrator's or executor's right of possession. 
But the probate court has never undertaken to assume dominion over 
the real estate. It is perfectly clear that it had no jurisdiction to do so. 
It could license its sale, if that should become necessary; and, if not, it 
cpuld release it from that liability which the law, and not any process 
of the court, put it under, and order its division among those entitled. 
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\iI)on proper proceedings. If the property shoùld be sold, under a 
liceûs^, and the sale confirmed, thé executor's and tbe devisees'titles would 
be deféated, but only from that time. The rents and profits, untilthen, 
belong to the devisees, as the beneficiaries of the trust, — unlil January 1, 
1890, in the présent case, — and after that by their own title, as tenants 
in common. When, if ever, a license may be granted by the state court 
for a sale of this property, and whether a sale may take place under such 
license, are uncertain. Until such sale does take place, the devisees are 
entitled to take any action in securing the rents and profits, and other 
rights in the property, which would be open to them if the property 
could not be sold under the license at ail, McDaniek v. Walker, 44 
Mich. 83, 6 N. W. Rep. 112; Warren v. Tobey, 32 Mich. 45. And 
they may file their bill in equity for partition, notwithstanding the es- 
tate renïains unsettled. Carnpau v. Chmpau, 19 Mich. 116. On the 
other hand, this court has no power, and it bas no purpose, to interfère 
with the probate or any other stiate court in its proceedings. Undoubt- 
edly, the state court may license the sale of this property, if it finds it 
expédient to dq so, in the situation of «flairs. If it does so, this court 
would, of course, respect its action. .If, on thecontrary, that court does 
not find itself compelled to graût the license, this court may order a 
sale, and marshal and distribute the procéeds, or it may take such ac- 
tion as the equities require, and it finds expédient. 

A supplemental bill haS beenitendered for filing, praying for parti- 
tion, or sale if that is necessary. , This seems to be a proper practice iri 
such circumstances. Story, Eq. PI. §§. 828, 336. I think leave should 
be given to file it; and thereupon the question is whether this receiver- 
ship should be continued, now that; thèse parties are entitled to posses- 
sion as tenants in common, andupon a bill for partition. The tenants 
in common disagree, and there is no prospect that they can act harmo- 
niously in the management of the property. It is likely to be a wrangle, 
if attempted. The défendants, Mrs. Tompkins and her husband, assert 
her right to be let into the receipt and disposition of the rents as execu- 
trix, and, indeed, that is the avowed object of the présent motion. That 
would exclude the complainant from bis rights as effectually as be has 
hitherto— if the allégations of bis bill be true — been excluded from ail 
enjoyment of théestate. In thèse circumstances, it is the duty of the 
court to appoint a receiver. Dimean v; Campau, 15 Mich. 415; Pigno- 
let V. Bushe, 28 How. Pr. 9; Scmdfard v. BaUard, 33 Beav. 401. Hav- 
ing already appointed a compétent man for the purpose of coUecting 
the rents, etc.,, to the beginning of 1890, his receivership may continue. 
An order. may be entered granting leave to file the supplemental biU, 
opntinuing tbe receivership, and authorizing tbe receiver to coUect tbe 
rents accruing sinoe December last, and denying the motion to dis- 
charge, ■ 



UNITED STATES V. DALLES HIUTABY BOAD 00. 49S 

UniTED States v. Dalles Military Road Co. et àt. 
{CireuU Cowrt, D- Oregon. Pebruary 30, 1890.) 

liASB GBANTS— MlLlTABT ROADS— COMPLBTION — BONA FiDE PUBCHASBRS— BSTOPPEL. 

In 1867 there was granted the state of Oregon, by an aot of oongress, certain pub- 
lic lands to aid in tne construction of a military wagon road. The grant was in 
the words, "there be and hereby is granted to the state of Oregon, " and it was pro- 
vided thatthe lands granted sbould be disposed of by the législature for the pur- 
poses of the grant. It was f urther provided that when the governor of the state 
should certify to the secretary of the interior that .10 continuons miles of the aided 
road are completed, a quantity of the lands granted, not exceeding 30 sections, 
might be sold, and so on f rom time to tinie until the road should be comçleted. The 
governor of Oregon having thereafter certified: to thp completion of said road, the 
commissioner of the gênerai land ofSce withdrew from sale the lands granted, in 
f avor of the défendant company, to which the grant had been transf erred by act of 
the state législature, and af terwards, in 1874, congress by an act provided " that in aU 
cases when ttie roads in aid of the construction of which said lands were granted, 
are shown by the certiflcate of the governor of the state of Oregon, as in said acts 
provided, to hâve been constructed and completed^ patents for said lands shall is- 
sue in due form to the state of Oregon as fast as the same shall, under said grants, 
be selected and certified, unless the state of Oregon shall, by public aots, bave 
trahaferred its interests in said lands to any corporation or corporations. In which 
case patents shall issue from the gênerai land-office to such corporation or corpora^ 
tioiis uponpayment of thènecessai-y expensesthereof. " Held: (1) The âot grant^ 
ing lands in aid of the Dalles military road passed a présent title to the state of Or- 
egon, to be defeated only by a breach of conditions subséquent. (3) The f aot that 
the govemor's certiflcate was not made on completion of each section of ten mile* 
of the road, makes no différence. It is sufficient if made at one time.covering the 
completion of the wbole road. (3) The authority to détermine whether the road 
was completed was vested solely in the governor of Oregon, whose dedsion, in thé 
absence of any such fraud as would vitiate it, is necessarily final and conclusive. 
(4) The right to a patent once vested, is équivalent, as respects the government 
deallhg ,with the public lands, to a patent issued. (5) Pnrchasers of thèse lands 
from the state's grantee, were not required to go ove* the road and ascertain for 
themselves whether it had been completed in ail partioulsrs in accordance with the 
requirementB of the granting act, but were entitled to rely upon the recprd, cOnsti- 
tuted by the said acts of congress and of the state, the withdrawal 6f the lands by 
the commissioner, and the govemor's certifioate. (6) The provision of the aot of 
congress authorizing the bringing of this suit by the United States to procure a 
decree of forfeiture of said lands, "saving and preserving therightsof iboJia./lde 
purchasers of either of said grants, or of any portion of said grants, for ^ valuablé 
considération, " recognizes the rights of innocent purchasers, if thèy had beèn oth- 
«rwiae doubtful. (7) Wliere 15 years hâve elaps^ atter affirmative and confirma- 
tory action by congress in directing the issue of patents tO; lands in ail cases Where 
the certiâca,te of the governor had been made, and 20 years bave elapsed after the 
date of such certificates, and before the act authorizing the bringing of this stiit, 
it is not Withln the established principles of equity jurisprudence to allow such 
suit to be malntained, and the cause of suit ought to be regarded as stale. (8) 
The government is now estopped by the action had fro^ii time to time by congresfi 
and its agents duly authorized, and the public record made of such acts, from al- 
le^ging the non-f ulfilmeut of the statutory conditions of the grant. 
{Syllatms hy the Court.) 

This is a bill in equity, filed by the attorney gênerai of the, United 
States, in pursuance of the act of congress of March 2, 1889, (25 St. 
850,) to procure a decree of forfeiture of ail lands granted by the act of 
congress of February 25, 1867, to the state of Oregon, to aid inthecon- 
struction of a military wiagon road from Dalles City, on thé Golumbiai 
to Fort Boise, 'on the Snake river, found iiï 14 St. 409, on the ^roùirjij 
thstt the terins of the granj; had not been compïied with. , It aJso séelia 
a çançe]la,tiQn of .{lÙ pitents therefor, issuedjby the .Upited SiteteiS'under 
the act, and ail conveyances to purchasers under said patents, :an4utv- 
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der the act, as well as a forfeiture of the lands still unpatented. The 
bill allegeSi< in substance, thattiieroad, in aid of which the grant was 
Iliade, was never constructed in whole, or in part; that through the fraudu- 
lent représentations of the ofïicers, stockholders, and agents of the corpora- 
tion, the governor of Oregon was deceived and induced to issue a certificate 
in pareuâiice of theprovisionsof theaçt, declaring thathehad examined the 
road throughout its eîltire lèngth, and that it had been constructed and 
completéd in ail respects in accordance with the statu te; and that, rely- 
ing npon this certiftcate, the pateots to portions of the lands had been is- 
sued by the United States. The state of Oregon, by an act passed Oc- 
tober 2Ô, l868„!granted the saijié lands to the défendant, the Dalles 
Military Road Company, for the same purpose and upon the sameterms 
as prescribédin said act of cpagréss,, St. Or. 1868, 3. After the road 
wasclaiméd to hâve been completed in accordance with the provisions 
of said several acts, and after thé govèmor of Oregon had certified to the 
completion, asprovidedin the acts, a,nd the road had been accepted, and 
patents to portions of the lands issuéd, the said Dalles Military Road Com- 
pany conveyed the lands for a large considération, to one Edward Mar- 
tin, and by supdry inesne conveygpces from him, the title became vested 
in the defendantj the Eastern Oregon Land Company. The défendants, 
by leave of the court first obtainëd , file^i two pleas, to the bill , supported by 
an answer under oath; denying the fraud alleged in the unverified bill 
as prescribed by lEquity Rule'32. The first allèges: 

"That George li^Wooda, then thé governor of Oregon, wlthoutany false or 
fraudaient repc^^ntations having at any time been mi^de tb bim by the ofS- 
cera, stockholders, or agents of thé Dalles Military Hoad Company, or any 
other person, or pérsoris in its or tlieir interest, and without any one or more 
of them hàvinjî falsely or fiaudulently induced hIm to certify that the road of 
said Company was constructed in accordance with law; and wlthoutany fraud 
whatever on his patt, on January 23, 1869, made a certificate, which certifi- 
cate is in the VïiOtdà folio wlng: 'Ji George L. Woods, governor of the state of 
Oregon, do berêhy certify that tlils plat or map of the Dalles Military Road 
bas been diily flled' in my ntilce by the Dalles Military Road Company, and 
shows in connection with the public sùrveys, as far as said public siirveys are 
completed, the location of the liné of route as actually,!survey<-d, and upon 
which their road ia constructed in accordance with the requirementaof an act 
of congrus approved Fébruary 25. 1867, entitled 'An act granting lands to 
the State of Oregon, to aid in the construction of a Military Wa«on Road 
from Dalles City, oh tiie Oolumbia river, to Fort Boise, on Snake river,' and 
with the act of the législative assembly of the state of Oregon, approved 
October 20, 1868. entitled • An act dpnating certain lands to Dalles Military 
ïtoad Company.' I further certify that I hâve made a èiareful e^famination 
«f said road sinèê its completion, and that the same is built in ail respects as 
requlred by said above recited acts; and that said road is accepted;' that af ter- 
wards, pn May 31, 1876, the Dalles Military Road Company, for a valuable 
çon,3ideration, tq»wit: the su m ^ of $125,000, to it paid by Edward Martin, 
Isôld andconyeyéd ^ll the said lanits bélonging to jt to said Martin, his heirs, 
âhd assigna, and that by s 11 ndry inësiie conveyances frond said Martin, to the 
iÉastern Ore^Qn 'ÎÀtiâ Coùipâny, 6ne'of Ihe défendants, théf fitle to ail said 
lands heéMÔè attd tidw is vested in said défendant, the Eastern Oregon Land 
Company.-" ■: .,"'ij ! ,:;„ 
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LTîierseeond pleà âets ont the sanae faxîts, as statied in the first, and the 
furthér fàcts that on December 13, 1869, after making of said certificate 
by tbè governor of Oregoû, the commiseioiier of the gênerai iand-offi.ce 
withdrew from sale the odd numbered sections within three miles on 
each side of the said road in favor of the Dalles Military Road Com- 
pany; that congress afterwards, on Jiine 18, 1874, passed an act enti- 
tied "An act to autborize the issuance of patent? for lands granted to 
the state of Oregon in certain cases," wbicb after reciting that congress 
bad graoted the state of Oregon certain lands, " to aid in the construc- 
tion of certain military wagon roads iji said state," and that "tberee^r 
ists no lfl,w providing for issuing formai patents for, said lands," — pro- 
vided '^Tbat in ail cases wben the roads in aid of the construction of 
wbicb said lands were gjanted, are sho^n hyihe cert^çate of the goverwo» 
of the state of Oregon, as jn said acts prpvided, to hâve been constructed 
and completed, patents for said lands sball issue in due form, to tbe 
fitateof' Oregon, as fast as the same ôhall, und^ said grants, be selected 
and certified, unless the state of Oregoin 'shall, by public acts, bave 
transferred its interests in said lands to any corporation or corporations, 
in wfaiiGb jQRBe patents sball issue from the: gênerai land-office to such 
corporation, or corporations, upon payment of the necessary expenses 
thereof, Provided: that this shall not be constrned to revive any land 
giant already expired, nor to create any, new rights of any kind, except 
to provide for issuing patents for land to which the state is already en- 
titled;'' tii&t Edward Martin a résident of the staté of California, plao- 
ing confidence in tbe trutb of the said certificate <)f the governor of Ore- 
gon, dated June 23, 1869, that the said road hadbeen duly constructed, 
according to the requirements of said act of congress, approved February 
25, 1867, and placing confidence in the order of the commissioner of 
the generàMand-ofiSce, dated December 28, 1869, withdrawing said lands 
from sale in favor of tbe DalleB Military Road Company, and believing 
that: said act of congress approved June 18, 1874, would be carried into 
effect by the issue of patents to the Dalles Military Road Company for 
ail ôf said lands, did, on tbe 31st day of May, 1876, purchase in good 
faith, for a valuable considération, tcvwit: tbe sum of $125,000 tben 
paid'by tbe said Martin to said Dallés . Military Road Company, except 
jsUch portions of it as had been previously sold by it; that préviens to 
the time of paying said sum of $125,000, purchase money, and receiv- 
ing said deed, tbe said Edward Martin bad no notice of any failure on 
tbe part of thé Dalles Military Road Company, to construct and com- 
plète tbe said road, in àccordance wltb tbe requirements of said' act of 
congress, approved February 25, 1867, and bad no reason te believe 
that the same was not constructed in accordauce with thé said act of 
congress, but on the contrary, be waa informed and believêd tbàfc said 
road bad been 80 constructed, with widtb, gradation, and bridges, pis to 
permit of its regular use as a wagon road; that thereupûn said Martin, 
became and was the bonafide purchaser of ail said lartds for a taluable 
consideralâôo, and tbey W«re duly;eonyeyed to bim by said corporation; 
and that byimesne conveyances alï of eaid- landâ bà^e been âonvejred to 
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défendant, the Eastem Oregon Land Company, with like good faitb, 
and for a valuable considération, and they are now held by said defend- 
atat, the Eastern Oregon Laiid Company. For hearing on exceptions to 
portions of bill for impertinence, see 40 Fed. Rep. 114. 

L. Li McArthur, U. S. Atty., for Complainant. 

Jarries K. KeUey and Dolph, BeUinger, MaUory & Simon, for défendants. 

Before Sawyee, Circuit Judge. 

SaWYEe, J., (aftei* vlalmg the jada as herdnbe^ore set oui.") The pleas 
having been set down for argument by the complainant, for insufficiency, 
aîl the material allégations must be taken as true for the purposes of 
thië décision. In rùy opinion, both pleas are good. The provisions 
bf the act of congress making the grant, are as follows: 

"That there be, and hereby is granted to the state of Oregon to aid In the 
construction of a military wagon road <!■*'•• alternate sections of public 
latids» designated by odd numbers, to the estent of three sections in widtb on 
eacb sic|eof said roads." Section 1. 

Section 2 provides^— 

'< ThiÉt thé lands hereby grantéd tO said state shall be disposed of by the lég- 
islature thereof for the purpose aforesaid, and for no other. " 

Section 5 provides — 

"That when the govemor ofsaid state shall certify to tTie seoretary of tha 
intetiorthat ten oonfinuous miles of said road are oompleted, then a quan- 
tityof the land hereby gromtèd, not to exoeed thirty sections, may le sold: 
and 80 on from time to timeuntil said road shall be completed. " 

The state of Oregon, by an act passed October 20, 1868, granted the 
lands 80 granted to the state, to the Dalles Militarj' Road Company, 
upon the same conditions as in the grant to the state, the act of congress 
being recited Verbatim, in full, in the preamble to the act of the state. 

The grant to the state, by the words "there be and hereby is granted to 
the state of Oregon>" was a grant, in prsesenti, passing a présent title to 
the state, to be defeated only by breach of conditions subséquent, as bas 
been repeatédly held by the suprême court of the United States. Schvi- 
énhergv^ Harriman, 21 Wall. 44; Leavenworth, L. & 0. R. Oo. v. U. S. , 92 U. 
S. 741 ; Missmri, K. & T. R. Co. v. Kansas Pac. Ry. Cb. , 97 U. S. 491 ; Wright 
V. Roseberry, 121 U. S. 500, 7 Sup. Ct. Rep. 985; Van Wyck v. Knevah, 
106 U. S. 360, 1 Sup. Ct; Rep. 336; Raûroad Qo. v. Orton, 6 Sawy. 
12%'y Francoeur v. Newhouse, 40 Fed. Rep. 618. The state act in like 
terms passed the présent tiÙe subject only to be defeated by breach of 
coÉdition subséquent, to the Dalles Military Wagon Road Company. 
The act of congress, also, désigna ted the party, officer, or tribunal that 
ehould finally détermine the question of fact, whether the road had been 
cômpleted in accordance with the provisions of the statutory grant. 
Thirty sections were authorized to be sold, "when the govemor ofsaid 
stàte shall certify to the secretary of the interior, that any ten continu- 
ous miles of said road are oompleted, and so on from time to time, un- 
til said road is cômpleted^" None appears to hâve been sold until the 
whole road was certified bythe governor of Oregon, who alone was des- 
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ignated and authorized by the act of congress to finally determîne the 
matter, to hâve been fully completed in accordance with the requisites 
of the congressional grant. That the certificate was net made on com- 
pletion of each section of 10 miles of the road can make no diflFerence. 
It is sufficient that it was made at one time, covering the completion of 
the whole road. The making of the certificate, on the completion of 
each 10 miles, was authorized for the convenience, and benefit of the 
grantee, and not of the United States. The intent of the government 
was to obtain the completion of the whole road. And that being com- 
pleted» its object was fully attained. Tlie authority to détermine whether 
the road was completed wag vested solely in the governor of Oregon, 
from whose décision there was no appeal. He was the agent of the 
United States with fuU authority to détermine the question. And bis 
certificate of completion was to be the évidence, and the only évidence 
under the provisions of the statute, that the corporation has fully per- 
formed its part of the contract. His décision therefore, in the absence of 
any suoh fraud as would vitiate it, is, necessarily, final, and conclusive; 
and the gpvernment is estopped from denying its finality. This princi- 
ple was established in Rmehart v. Felps, 6 Wall. 160, and U. S. v. Sp(ed, 
8 Wall. 83. When a spécial tribunal is authorized to hear and déter- 
mine certain matters arising in the course of its duties, ite décisions 
within the scope of its authority are conclusive. Johnson v. Towdey, 13 
Wall. 72. And the same principje has been announced in numerous 
cases sinçe. The right to a patent once vested is équivalent, as respecta 
the government dealing with the public lands, to a patent issued. 
Stark V. Starrs, 6 Wall. 402. Now in this case the acts of congress and 
of the state of Oregon, and the certificate of the governor are public rec- 
ords, and the certificate of the governor having been made that the road 
had been fully completed in ail respects as required by the granting act, 
the title already vested by the gmat in prsesmtihecurae perfected and inde- 
feasible upon the record in the absence of any such fraud as would de- 
feat it. The verified plea supported by the answer, avers that the cer- 
tificate mo» made vnthout fraud. The plea is, therefore, suflâcient, and 
must be sustained. ' 

The second plea in addition to the matter stated in the first, allèges 
that the défendants are bonafide purchasers from Ihe Dalles Military 
Wagon Road Company, without notice of any fraud, or defect in the 
title, and, that, there can be no forfeiture as against them. In Iran Co. 
V. U.S., a bill was filed to vacate several patents as having been obtained 
by fraud and perjury, in cases wherein there had, in fact, been no actual 
settlement, or improvement on the land, although the évidence showed 
that there had been, it was held that the défense of a bonafide purchaser, 
without notice, is perfect. 123 U. S. 307, 8 Sup. Ct. Rep. 131. It was 
also held, that, the burden of, satisfactorily, showing the fraud, is on 
the complainant, So, in U. 8. v. Minor, 12 Sawy. 164, 29 Fed. Rep. 
134, it was held, that, a purchaser of land, in good faith, for a valuable 
considération, from a patentée of the United States, without notice, of 
any fraud affecting the title, is entitled to rely upon the record; and that 
v.4lF.no.9— 32 



' i98 .0-? 1 * OLIBUBEAL BEPOBTEB, VOl. 41. i I 

f a patàit, if valîî upon îts face ; will not be Vacated as té^llîm, for'mattets 
: dehors ihe record of which he bas no knowledge. Said the court : 

"The patent, whlcfa îs tlie final recoM of the title, {Beard v.Federp, S.Wall. 
491, 492,) wsis regùlaï atid valid on its face. ïhe proper dépàrtment of. the 
government had: exaUlined the case on the évidence preaented, adjudged the 
rjght to be in Minora and issued tlie patent, accordingly, in due form. The 
patent eould oplybe assailed by n^atter resting lu paroi deftar* the record. 
Innocent parties werë entitled to rely upoij the record/' 12 Sa wy. 167, 29 
Fed. Eep. 136. ' ; " 

Thèse observations are equally' applicable to tbe preseut'caseï The 
two statutes, one of theUnited Statea, and the other Of Oregon, the Cer- 
tificate of the govemor of Oregon, niade in pursuance of the first named 
statute, the act of 1874 authoriidng the issue of the patents upon the 
govemor's certificate, as to tibe unpatented lands and thèse, together with 
the withdrawal of the lands from sale by tbe secretary and the patents so 
issued, as to ail the lands patented, constitute the recordi'and upon this 

: record purchasers were entitled to rely. The claim that putchasers could 
not rely tipon this record, bntthat they must go over the rbad, and, at 
their péril; àscertain, for themselveS, whether it had beett corapleted in ail 
parts in pursuanoe of theprovisions of the statutOry graht, is pfeposterous. 
The record shows Upon its face that ail conditions hâve been performed; 
that this has been so adjudged by the oflSoer authorized to détermine the 
fact, and the correctness of this détermination is reoogniaed by congress 

=in;i*the act of 1874 dirécting patents to issue upoïi the certificates; and 
ùnuthat record the parties weïe entitled to rely. While innocent pur- 

•chasers are thus protëcted upon undisputed equitablei principles, and 
authority, their rights, arfe,'also, expressly recognized and affirmed by 
the statDte, itself, undek" which thisisuit is brought, which pro vides, that 
the courts shall détermipe the questions, which they aTô authorized to 
consider in a manner "sàvîng and preserving the rights of ail bonafide 
purchasers of either of said grants, or of any portion of said grants, for 
a valuable considération." ■26 U. S. St. 861. Thus the statute itself, 

irecognizes the rights of innocent purchasers, if they had been otherwise 
doubtful. It is plain, therefore, that the second pleia is suiEcient, and 

vmust be sustained. 

,The remaining question to be considered, andthe only one prèsented, 
upon which there is any room for doubt, is, whether complainants sliould 
be permitted to reply to the pleas, or whether the bill should be dis- 
missed? Upon the whole, after careful considération, I think the bill 
should be dismissed.' I think it in the highest degtee probable thatsuch 
would be the final resultj Whichever course is pursued. If So, theex- 

. pense and annoyance of a long litigation would be fruitless. The gov- 
emor of Oregon, u^on whôm alone, was devoived the jurisdiction and 

iduty to, fiually, détermine tbe fact as to the conipletion of the road, made 
his certificate on June 23, 1869, and, thereby, furnished record évidence 
of the complète, and proper performance of âll thé conditions of the stat- 
utpry grantj and, that, the title to the lands granted had beCbme perfect, 
and indefeasible. âe oertifies, that, he uakes the'ceffificate after, and 
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upon, a car^ul personcd examinathn qfihe road, dnce ite compldion. Cet- 
tainly,thB public, and subséquent purchasers, were entitled to rely upon 
this careful, positive certifieate of the party authorized, chosen, and des- 
ignated to détermine and certify the fact of completion. Five years after- 
wards, on June 18, 1874, without any proceedings having been taken to 
déclare a forfeiture of the grant for breach of conditions subséquent, and 
■without any complaint appearing to hâve been made, that said certifieate 
of the governor was false, or that said road had not been fully completed, 
in ail partjculars, as was required by the granting act, and, while the 
government must hâve been, ail the time, using the road for its varions 
purposea designated in the act, congress passed another "act to authorize 
the isgaance of patents for lands granted to the state of Oregon in certain 
cases," wherein, after reciting, that "certain lands hâve heretofore by acts 
of congress, bpen granted to the state of Oregon, to aid in the construction 
of certain military wagon roads in said state," it was provided — 

"That in ail cases when the roads, in aid of the construction of which said 
lands were granted, areshown by the certifieate of the governor of the state 
of Oregon, a^ in said acts provided, to hâve been constrwoted and completed, 
patents for said lands shall isnue in dueform to ttie state of Oregun, as fast 
as the sanae shall, under said grants be selected and certifled, unles.i the state 
of Oregon shall bi/ public act hâve traniferred its interests in xaid lands, to 
any Gorporatiàn,àt- corporations, in which case the patents shall issue from 
the gênerai land-office to such corporation, or corporations, upon their pay- 
aient of the necessary expenses tliereof: Provided tliat this shall not be con- 
strued to revive any land gnint already expired, nor to create any new rijihts 
of 9ny kind, except tu provide for issuing patents for lands to which the state 
is already ôntiOed.» l8 St, 80. 

The state in this case had so transferred its interest to the Dalles Mil- 
itary Road Company, By this act, congress directed that patents shall 
issue, " in aU cases," not, when the roada hâve, actually, in fact, been comr 
pleled 09 reqimed by law, — but " in aU cases," when " the roads » * * * 
"are shown by the certifieate of the governor of the state of Oregon as in said acts 
prpvided, tohave.been constructed and completed." Now, in this case, after 
waiting five yeara after the certifieate of completion, made upon Person- 
al examination by the governor, having ail the means of ascertaining 
whether it was false or true, congress, positively, in effect, affirmed its 
truth, by this provision of the act. It determiued the fact ot the per- 
formance of the conditions of the grant by directing in terms, patents to 
be issued "in ail cases " when the certifieate Iiad been issued. ïhis provision 
is not permissive merely, but mandatory. The closing paragraph in 
the proviso would operate only upon any lapsed grant if any there was, 
by iàilure to complète in the required time, or when the work was not 
«11 completed, and when no certifieate had been issued, or when certifi- 
cates for only a part had been made. But it, necessarily, recognizes, 
that, "in ail cases" when the certifieate ofthe governor had been issued, 
the conditions hâve been performed, and the grantee has become entitled 
to a patent. The statu te in efiect, confirma, by législative act, the ju- 
dicial act ofthe governor, in ascertaining and certifying the completion 
of the worki I know of no case, wbere a législative grant, or act, bas been 
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învestigated , and set aside, by the courts, on the ground that its passage had 
been seoured by imposition or fraud, upon the législative body passing 
the law. In Tamding v. Emigratwn Oo., 93 U. S. 644, ît was held 
that the action of congress confirming a private land claim in New Mex- 
ico is not subject to judicial review. In the présent case, the road must, 
necessarily, hâve been used by the government during thèse many yeara 
for those purposes, which were of so urgent a character, as to induce 
congress to make the grant in aid of its construction, or else the failure 
to complète it, in such manner, that it could be so used, must, inevi- 
tably, bave 'come to the knowledge of the government and congress. 
With this knowledge, necessarily, had, the act of 1874, was deliberately 
passed. Congress exercised its discrétion upon such information as it 
had, i!n requiring the issue of the patents upon thèse certificates of the 
governor, and that is the end of the matter. It is a législative récogni- 
tion and affirmation of the correctness of the certificate of the governor 
of Oregoi). 3ee, also, Bycm v. Carter, 93 U. S. 78. ., 

It seems to me, also, that the cause of suit ought to be regarded as 
atale, soas to render it inéquitable, under the circumstances of the case, 
to prôsécute it now within the established principles dfèquity juris- 
prudence, Fifteen years elapsed after the affirmative and confirmatory 
action of congress in directing, in mandatory language, the issue of the 
patents itolands "in ail cases" when the certificate of the governor had 
•been made, and 20 years after the date of the certificates now claimed to 
bave been fraudulently issued, had elapsed before the passage of the 
act authorizing the bringing of this suit. It is a well-known historîcal 
fact familiar to every citizen of Oregon, that the governor himself who 
made the certificate in this case, and the governors, who made them in 
the foUowing case, are both dead, as well, doubtless, as many of the 
other parties tôthe transactions. Atthisday, it would, doubtless, be 
difficult to establisb by sufficient affirmative testimony, any actual fraud, 
if any thère was. Although statutes of limitations do not run against 
the United States, and would not be available in an action at law, it 
seems to me, that the case is a proper one for the application of the 
principle that it would be inéquitable to enforce a stale claim, and that 
a court of equity would not on that ground, now déclare a forleiture. 
Had the land grant been made for the sarae purposes, and upon the 
■same conditions, by a private citizen, and the subséquent action both 
of the granteé and grantor been precisely the same as in this case, there 
can be little doubt, I apprehend, that a court of equity, in view of ail 
the circumstances would, at this late day, refuse to decree a forfeiture-, 
Jand to restore the lands to the grantor for breach of the conditions sub- 
■sequent, on the ground that it would be inéquitable to enforce so stale a 
plaim against parties who had subsequently purchased, in full view of 
the affirmative public action, as well as the non-action of the grantor, and 
thereby had good reason to suppose, that ail the conditions of the grant 
whether in fact well perfdrmed, or not, had been satisfactorilyperformed. 
iBowman v. Wathm, 1 How, 189; Piattv, Vattier, 9 Pet. 416; Badgerw. 
Badger, 2. Wall. 93; SvUwan. v. EaUroad Co., 9i U. S. 81 1; Clarhi 
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V. Bomm.an's Ex'rs, 18 Wall. 509. Whatever is inéquitable, as between 
man and man, in tbeir deaJings with each other, should, also, be deemed 
inéquitable, as between the United States, and those with whom they 
condescend to deal, under like circumstances; and, I take it, that the 
same decree is proper in this case, that would hâve been proper, had a 
private party been the grantor, and had he by both his positive affirm- 
ative action, and his non-action, for so long a time, given purchasers 
from his grantee so good reason to believe, that he was fuUy satisfied 
with the performance of the conditions of the grant. 

In my judgment, ail subséquent purchasers were entitled to rely, im- 
plicitly, upon the certificate of the governor, who was alone authorized 
to détermine the fact of the completion of the road, and, especailly, after 
its confirmation by congressin the act, peremptorily requiring patents to 
issue in ail cases where certificates had been, in fact, issued. Jf (hère 
were susindous circumstances hefore the passage of this act, which purchasers 
might be called upon to notice, the passage of this ad, assured them that congress 
had informed itsdfofthe action ofthe state, and its grantees under it, and was 
mtisfied as ta the fuU pcTformance of the work, or, at Uast, ifitfound any de- 
fects or shortcomings, that they were waived, and the work accepted. Martin 
purchàsed of the Dalles Company two years after the passage of the act 
of 1874, and was therefore, a subséquent purchaser. Subséquent pur- 
chasers, certainly, had a right to rely upon the action had from time to 
time by congress, and its agents duly authorized, and the public record 
of it so made. It is now estopped from alleging the non-fulfillment of 
the statutory conditions of the grant. Let the bill be dismissed. 



Unitbd States v. Obeqon Cbktbal Militart Road Ck». 

Circuit Court, D. Oregcm. February 20, 1890.) 

In Bqnlty. 

L. L. MoArthur, TJ. S. Atty., soUcitor for complainanb 

James K. Kelley and Dolphi BelUhger, Mallory & Simon, sollcitors for défendant. 

Before Sawteh, Circuit Judge. 

Sawter, J. This case, in nearly ail respects, Is simllar to that just deoided, 17. S. v. 
MUUary Itoàd Co., ante, 493. The principal différence betweeii the cases consists in the 
fact, that in this case, the certificates of the governor, of completion, are made on the 
completion of each section of 50 miles, and the act authorized the sale of 30 sections 
of the land b^ore any work was done, and of 80 more upon the certificate of the gov- 
ernor of the completion of each 10 miles of the road, till the whole should be completed. 
The flrst certificate, that 50 miles had been completed, was made by Governor Gibbs, 
and the subséquent certificates, by Governor Woods, who made the certificate in the 
other case. So, also in this case, t/ie governor is not éuirgeci with aatirm fraudu- 
tentVù in issuing the certificates, as he was in the other. if this case, as is contended on 
this account, is brought within the décision of U. S, v. Flint, TJ. S. v. Throekmorton, 
and U. S. v.. Carpenter, 4 Sawy. 43, and the same cases af^rmed on appeal, 98 U. H. 68, 
it stands in a strongër position than the other, for in that vie w, since the offlcer to dé- 
termine the question was no participant in the fraud, his décision is conolusive, and 
unassailable even in equity. However, the rule may be, as applicable to this case, the 
plëas niust be held sùmcient, and the bill dismissed, for the reasons stated in the case 
ii U, S. V. MUitary Boad Co., a,adii ia »o oiàered, . 



McMULLBN et OÎ. T>. KiCHIE. 
(Circuit Court, JT. I>. OMo, ^. D. Pebruary 17, 1890 ) 

F0BBiai7 JnBGMBNTS— pOïr01.nSIVBNBSS. 

The judgmeàt of 8<50urt of competient Jnrlsdiotîon of a foreign country, in a suit 
between ttae satne parties and in whieh défendant appeared by counsel, will be held 
concduslve, in the absence of fraud ; and It is immaterial tbat the judgment was ren- 
dered in defendant's absence, and wlthdat tais knowledge, he uot denying the au- 
thorlty of the attorney to enter Ma appearance. 

At Làw. On.demurrer. 

S. E. WiUiamson, for plaîntifis. 

Stevenson Burke and /. E. IngersoUf for défendant. , 

Before Jackson and Ricks, JJ. 

RiCKS, J. The plaintiffs instituted this suit to recover from the dé- 
fendant the sum of $238,000, with interest, which he allèges the defe»d- 
ant is legally obligated to pay because of a judgment for that sum ren- 
dered in plaintififs favor in the queen's bench division of the high court 
of justice for Ontario. The amended pétition sets forth the provisions 
of the original contract upon which the judgment was based, and avers 
that said action was brought upon said agreement; that plaintiffs prayed 
that said agreement might be specifically performed, or that they might 
hâve damages for the breàch thereof; that a proper answer was filed by 
défendant çetting forth fuUyi his défense to said suit; and that upon a 
trial judgment was rendered in favor of plaintiffs for said sum. The de- 
fendant in his answer avers that the contract sued upon in Canada was 
an accommodation contract, with the full understanding that the same 
■was never to be performed, and that, if the défendant was compelled to 
pay said judgtoent, he would be cùmpelled to pay the same without any 
considération, and seeks to bave the issues set forth in his answer in the 
Canada case presented and tried in this suit. The answer does not deny 
the authority of the attorney to enter his appearance in the Canada suit, 
nor does he deny that he filed an answer ii^ said case setting up the same 
défense now sought to be made in this court. Having by his appear- 
ance and answer submitted tp the jurisdiction of the Canada court, and 
having presented matters of defensejwhich that court must bave passed 
upon in rendering the judgmeht set forth in the amended pétition, the 
question now to be determinèd is, cah he be permitted in this court to 
retry the same matters of défense presented in the Canada suit? It la 
not materîal that the judgment in said case was rendered in defendant's 
absence, and without his knôwïedge, as he avers in his answer hère, be- 
cause that court had full jurisdiction of thesubject-matter, and of the dé- 
fendant, through his entry of appfearance by his counsel. Every intend- 
ment, therefore, is in favor of the regularity of its proceedings and of the 
validity of its judgment, as ît'iâ' tiot now attempted to impeach it for 
fraùd. The case, therefore, fairly pi56sents for considération the force 
and effect to be given by this court to a judgment rendered by a foreign 
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■court in a suit between tBe same parties; the jurisdiction of th'e sùbject- 
matter and of the person baving been properly acquired^ and the proceed- 
ings being unassailed for fraud. 

'Counsel for défendant hâve cited the cases of BwmJiam v. Webster, 1 
Woodb. & M. 172; BuUrick v. Allm, 8 Mass. 273; Sank v.Hardingyê7 
E. 0. L> 686; Lyman v. Brmm, 2 Curt. 659; Wood v. Garnie, 1 1 Cush. 
8; and Schukr v. Israël, 120 U. S. 506, 7 Sup. Ct. Rep. 648. In the 
fîrst case cited the doctrine is recognized that the foreign judgmpnt is 
only j)n7fta /acte évidence as between the parties 'toit; and Mr. Justice 
WooDBTJEY, in that case, granted a new triai because the trial judge had 
réfuséd to àllow testinïqijy tô go to the jury impeaching the judgtaent 
forlnistake and irregularity, although the foreign court in which it was 
rendered had fuïl jurisdictibh of the subject^matter and parties. The 
learned judge in that case sàid: 

''I woùld allow tiie opposing party, where a foreign judgment is stred, 
pleaded, or oïferiéd'ih évidence, to rebut its piimafacié force and obligation 
by showing that the mérita of the 6laim, now in controversy, were not, in 
truth, atall thereconsidered and adjudged; andlwoulddo that, whether it 
occurredby accident omistake, or anyagreement of the partiesior any qther 
excusable c^use. a» well as wb,^n it arose f rom the want of peraonai service." 

Other courts, in cases arising, about that same period, — nearly half a 
century agbi^-^held the same doctrine. But làter décisions, in cases 
tnbre carefuîlyconsidered and better reasoned, give greater force auddig- 
nity to the records of foreign courts, not only as a matter of comity; but 
for thé better reason that when parties hâve once had their dayinacourt 
of compèteht jurisdiction, after due service of proceSS or after entry of ap- 
pearancè, and bave had a full and impartial hearing upon the merits of 
their case as made in the pleadings, they should be bound by the judg- 
ment of that tribunal, tinless they can show its prooeedings were laintcd 
with fraud. Gounsel fqt plaintifif bas cited the following authorîties, 
which fùily suStain thô doctrine jtist stated: Bank v. Nias, 71 E. G. L. 
717; Godard v.Gray, L. R. 6 Q. B. 139; SœUv. MkingUm, 2 Best & 
S. 11; Laekr v.Westcott, 26 N. Y. 146; Baker v. Palmer, 83 111. 568. 

In the case of Godard v. Gray, decided in 1870 in the court ofqueen's 
bench, the pribP décisions in England are revitewed, and the learned 
judge eonclùded that the law was then well settled in the English courts 
that the jtidgment of a foreign tribunal, having jurisdiction ovèr the 
party and the cause, cannot be impeached on the ground that it waa er- 
roneoùs on the merits, or that to an action on such judgment the judg- 
ment debtorcould not défend that the tribunal mistook either the law 
or the fàcts The court of appeals of the state of New York, in the case 
àbove HOtèdj àfter a thoroùgh review of the décisions of the courts in 
England fehd America, aJDproves the reasoning of Chancellor Kent and 
Justice Sïoîîy; and says that the same principles afad décisions made as 
to judgments from the courts of other states of the Union should be ap- 
plied to foreign judgments. The court, after quoting freely from Justice 
Stjey in favor of the absolute conclusiveness of fhe foreign judgments, 
ezcept in cases in which the court which pronounced the judgment had 
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not due jùrîsdictîon of the case and of the défendant, or the proceeding 
was in fmud or founded in palpable mistake or irregularity, or bad by 
the law oî rei judicaUe, approves his views as eminently correct, and most 
in harmqny with sound principles and the best-considered cases. The 
court in the same opinion quotes from Justice Stoky, and says: 

"Holding that tbe judgment was only to be regarded as prima faoie évi- 
dence for the plaintiff, he correçtly says, would be a mère delusion, if the dé- 
fendait might still question itby opening ail or any pf tbe original merits on 
bis side; for under such circumstances it woûld be équivalent to granting a 
nèw triai." 

If the action of the court of original jurisdiction, having the parties 
and the subject-matler properly before it, is toi be reviewed, and its.judg- 
ment to be treated as oxily prima, facw évidence for the judgment créditer, 
in what class of cases is the court of second or third report to go behind 
the original judgment, and retry the case on its meritg? Is it to do so 
, where, in its opinion, the court of original jurisdiction was not one of 
equal leaming or of equal rank, or where the judgment debtor, through 
want of diligence, or because of the lack of zeal or ability of his counsel, 
did not secure as fuU and intelligent an exarainaition of his défense as 
he should bave had? If the original judgment is to be reviewed foi* any 
reasôns other tban for fraud or want of jurisdiction, where is the bound- 
ary Une of the reviewing court to be fixed? Mr. Justice WooDBUBy, in 
his opinion in tbe case cited by defendant's counsel, opens the dooras 
wide as possible, and authorizes the court to explore the whole field cov- 
ered by the issues made in the original suit, and to review jts proceed- 
ings upon àll or any one of the issues there made and not fuUy consid- 
ered, whether by accident or mistake, or for any excusable cause. I can- 
not approve such doctrine. It would destroy the force and efifect pf 
judicid proceedings, and make the judgments of a foreign tribunal, no 
màtter how high its rank or how binding its décisions within its own 
jurisdiction, of little greàter effect than the original contract or promise 
sued upon, I think the doctrine, as maintained by the later English 
and American cases, to which référence has been made, has advanced 
the courts one stage in the progress of simplifying the administration of 
justice. It is important that there should be a limitation to litigation, 
and that parties, as to matters upon which they had a full hearing in the 
court of original and compétent jurisdiction, should not be permitted to 
open and retry issues once fairîy determined, whenever and wherever 
they bave an opportunity to do so, by defending against judgments ren- 
, dered in a foreign country to which they were properly made parties. I 
am therefore of the opinion that the judgment set out in the amended 
pétition in this oase has the same force and efifect as a judgment of a 
; court of compétent jurisdiction in one of the states of this Union, and is 
coQdusiye against the défendant of the matters therein adjudged. The 
démarrer to the ajoswer will therefore be aUowed. 

Jackson, J., concQrs< 
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Chils V. Geonlund a al. 

{ClrcuU Court, S. D. New Ym-U. February 10, 1890.) 

"Stsw Triai^-Remittitue— Sbpakatb Amoduts aoainst Joint Dsvbndants. 

In an action for joint tort, where the court grants défendants' motion fornew 
trial unless the plajntlfC remit» a portion of the verdict, the plaintiff cannot hâve 
the requirement modifled to a remittitur of différent sums, according to the proof s 
against each of the défendants, and for separate jadgments thereon. 

At Law. On motion to modify remUtitur. For opinion on motion to 
set aside verdict, see ante, 145. 
Walter M. Rosebault, for plaintifif. 
Henry M. Gescheidt, for défendants. 

Wheeler, J. XJpon the filing of the décision herein grantîng the de- 
fendants' motion for a new trial unless the plaintilf remits to $1,064.32, 
for reasons stated, the pla;intiflf moved to hâve the requirement modified 
to a remittitur of différent sums, according to the proofs against each of 
the défendants, and for separate judgments thereon, and for lessening the 
amount of the remittitur so as to allow the verdict to stand for damages 
for the loss of sales by the plaintiff by reason of the 1,600 copies sent to 
Sweden. Lovejoy v. Murray, 3 Wall. 1; Insurance Oo. v. Boykin, 12 
Wall. 433; Chaffee v. U. S., 18 Wall. 516; Samn v. Kenny, 93 U. S. 
289; and Sessions v. Johnson, 95 U. S. 347, — are cited in support of the 
proposition for separate judgments for différent amounts. None of thèse 
cases is understood to gofurtherthan to hold that in actions against sev- 
eral défendants, founded on torts, the verdict may be for some défend- 
ants, and against others, according to the évidence. In Insurance Oo. v. 
Boyidn, separate judgments, for several différent amounts, were rfendered; 
but that was done upon an express stipulation of the parties, and Mr. 
Justice Stronq appears to bave dissented to that. That but one judg- 
inent against the défendants in an action at law for a Joint tort, and for 
such damages only as both or ail are liable for, can be rendered, seems 
to be very plain. Any separate liability of one must be sued for sepa- 
rately, or judgment be taken against that one alone. If the plaintifif 
should file a remittitur of one sum as to one défendant, and of another as 
to the other, the verdict would be left standing against both for joint 
damages to the smallest amount left by the remittitur, and against one for 
the différence between the two amounts. On that, judgment for the 
smallest amount only could properly be rendered against both. 

The printing of the 1,500 copies sent to Sweden was, as stated, an un- 
lawful invasion of the plaintifiPs copyright. For this the plaintifif was 
entitled to recover nominal damages, and such further actual damages 
as he should show resulted; and for it he is entitled to hâve the verdict 
stand to such an amount as such damages were shown by adéquate proof, 
and found by the jury. Those sent there would not displace the plain- 
tifPs sales hère before they were sent. Those kept by the défendant 
jihçre would flOt displace the pls^intifiTs sales any where. Those sold by 
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the défendants there would not displace the plaintiffs sales there, îf th& 
damages for that would be recoverable; for he did not sell there. If 
they were sold there, and brought hère, they might displace sales hère. 
There was no évidence that àhy Sueh wèfe brought hère, except the plain- 
tiflPs lossof sales which might tie infçrred to arise from the supply frona 
the défendants coming from there in the hands of immigrants, or from 
those disposed of hère. For ail pf those losses the verdict is allowed to 
stand by the remittiiur before required. That appears to hâve been the 
utmost limit to which the plaintiff was entitled to hâve the jury go, upon 
the évidence. Thia would leavé them to find that the entire diminution 
of the plaintifiPs sales, from the time of the appearance of the défendants' 
book, past the commencement of the suit, down to the time of trial, re- 
Bulted from the books of the defendtots disposed of by them before the 
commencement of the suit. The défendants strenuously insist that this 
was too mucb; but to that estent i«B was within the province of the jury. 
The finding of so much beyond tnay Ije accounted for by failure to give 
weight to the effect of a recovery by the plaintiff of the copies of the de^ 
fendants' book in possession of the défendants. If the plaintiff feels that 
the remittitur required to save the verdict is too large, his right of recov- 
ery in this action will be left to him if he omits to file it, and lets the 
verdict be set aside. Motion to modify denied. 
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(Circuit Court, S. D. MUéissippi, W. D. January 17, 1890.) 

1. fcsUBAirOB-^ÀOOIDBNT POLtOT— KilBWiT EMPLOYES. 

• ■ Aaaodâent.pollcy contained tbeifoUowiDg condition: "This Insurance does not 
cover enterlngi'Or trying to enter or: leave, a moving oonveyanoe using steam as a 
' motive power; * •■» railroad eiùployes ezcepted. " Assured was baggago 
checker of a.transfer oompany. His. business regnired bim to meet and board 1^- 
coming ^ains, and cbeck baggage to other railroad Unes, and to résidences in Vicks^ 
burg. JSéld, assured was a railroad employé, within the meauing of the f oregOing 
exception.: 

8..SAMB— Voi.niî1M.RT ^^OSOBV. 

Whether BÛch an agent is guilty of "roluntary exposure to unnecessary danger, " 
in attempting to board a moving trats, is a question of fact for the jury. 

8. BAMB— 'ApPIilOATIOIÎ— WilSRATtTT-fBODlI.T JKPIRMITT. 

The application for ap accident poUoy oontained a warranty that the applicant 
•'was not pôssessed of, nor suhject tct, any bodilyinflrmity. The évidence showed 
that assured Was near-sighted. /BelÂ, DOt a bodilyinfirmlty, within the meaning 
, of, the warranty. 

4. SaMB— CoNDITIOîJS— CONSTBUCTlOlfS. ' 

The condltlona of an lAsuraoce poliçy, providlng forforfeitures of the same, are 
- , to be construed strictly against the ccinipafiy, and liberally in favor of the assured. 
The burden of pr'oof is on the com|){ii)y to eàtablish thé breàch of the conditions re- 
lied on for suoK forteiture. !! J. : '; : .' 

6, SaMB— NoN-PA.TI«?NS, OP PBBMITÎM— EgTOPi^BL. 

The policyof ipsuranoe contained-a stipulation that "ail clalms for injuries ef- 
fected dùHag aimy period for which its respective premium'has not beén actually 
pald shall be forfelted to the compaily. " Assured gave an order on his employer 
for the premium when the policy was issued, payable in four Installments, which 
was acoejjitea by the agent, and forwardéd to tbe cdmpany. The company failed to 



eoTTÉ» r. PiBÈLiTY & càsualty: ca 607 

i : pmseàit the order for payment prior to thé death ot assnred, althouf^h sevâral montha 
interyeued. Seld, the co^pany is estopped to set up the non-payment of the pre- 
mium. 
8, Samb—Waivbr OF Défenses. 

Atter the death of the assured, and with knowlede» of façts whioh might hava 
been pléadéd by the compahy in avoidance of tbe poljcy, the agent of the compàny 
who issued the policy demanded and received f rom the bianefloiary in the poUcy the 
unpaid premium. Held a waiver of sucb défenses. 
7. Samb— Pleading — Ambndment. 

Amended pleas may be flled at any tlme bef ore verdict, to bring the merits of tha 
controversy between the parties fairly to trial; but whera the faots set up in sueh. 
pleaa,were Imown, or ought to hare been known, to défendant, leave will not ba 
grànted to file them af ter ail thé évidence bas been iutroduced by both sides. 

At Law. Action on insurance policy. 
Dabney, McCabe SAnderson, for plaintifif. 
MUer, Smith & Hirah, for défendant. 

HïLL^ J. This is an action brought by the plaintîff, Mra. Theresa 
Cottën, against the défendant corporation, to recover the sum of $3,000, 
with interest, alleged to be due upon an accident insurance policy, issued 
to William M. Cotten, the son of the plaintifif, for her benefit in case of 
his death from accidentai causes. 

The questions now for décision arise: (1) Upon defendant's motion 
for lea*e to file two additional pleas to plaintifif 's déclaration; (2) upon 
défendantes motion for a peremptory instruction to the jury to retUrn a 
verdict for it; and (3) on the plaintifif's motion for a peremptory instruc- 
tion to the jury -to return a verdict for her. Thèse several motions are 
made at the conclusion of the évidence on both sides, and will be con- 
Bidered in the order stated, after a statement of the facts established be- 
yond dispute, which are as foUows: 

Cotten, to whom the policy was issued, was a young man about 32 
years of âge, of rather small stature, was inclined to be near-sighted, and 
usually wore glasses to aid his vision, but could see without them, and 
had been engaged for some 12 years on the Vicksburg & Meridian Rail- 
way, as a seUer of books, newspapers, etc., usually sold by such persons, 
as bàggagè-master, and for some time before, and at the time the policy 
was issued to him, as transfer agent on the railroad; his business mainly 
being tO meèt the passenger trains at Jackson, or between Vicksburg and 
Jackson, and take up the checks of the baggage designed for other lines 
of tranSportation and destination, and place thereon the checks of the 
transfer company in whose employment he was, and which transfer Com- 
pany was employed by the railroad company to perform that service, 
which service was necessary to be done for the railroad in conducting 
its business. Getting on moving trains was shown to hâve been an in- 
cident of his business. Cotten was on the railroad, and engaged in this 
business, when the contract of insurance was entered into between him 
and one Strong, the agent of the défendant, who issued the policy, and 
received the order on Charles Wheeler, who waa the manager of the 
transfer company, and Cotten's employer, for the payment of the pre- 
miums, payable in four installments, which premiums would hâve been 
pàid by Wheeler accordiûg to the terms of the order if application had 
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béen m'ade io liîm therefor, but whioh order was never presented to the 
draweé, or payment demanded. The application for the policy and the 
policy constitute the contract between the parties, and each contains the 
usual conditions and stipulations fpund in contracts of this character, 
oniy a few of which need be stated to an understanding of the questions 
raiped by the motions. The application is for a policy of insurance 
against bodily injuries, effected through "external, violent, and acci- 
dentai means," which policy was based upon the foUowing statement of 
facts, warranted to be true: That assured's occupation was transfér agent; 
that he was 32 yeafs of âge, and resided in Vicksburg; that bis em- 
ployer was the Vicksburg Transfér Company, and bis wages were $75 
per month; the amount of insurance to be 13,000 in case of accidentai 
death, payable to plaintiff, bis mother; amount of weekly indemnity for 
totally disabling injuries notto exceed $15; that he had never had, nor 
was :he thea subject to, fits, disorderg of the brain, or any bodily or 
mental infirtnity. The premiums to be paid for the time for which the 
insurance was taken ail together anaounted to the sum of $30. Upon 
the back of the policy is.a condition that the policy shall not cover in- 
juries resulting from the following causes: 

"Entering, or trying to enter or leave, a moving coaveyance, usingsteam 
as a motive power; riding in or on anysuch conveyance, not provided for the 
transportation of passengers; walking or being on any railway bridge or road- 
bed. Bailroad employés excepted. • « * Yoluntary exposure to unnec- 
essary danger. • * *» 

On the 26th d,ay of January, 1888, Cotten met the passenger train 
corn jng from Jackson to Vicksburg at the dépôt at Jackson, and went 
into the baggage-car, and hung up his overeoat and ring on which were 
his transfér cheoks, stating that be had togo across the street, but would 
return. Soon aftpr this the train backed down on the switch, and en- 
tered on the main track to Vicksburg. There is on the side of the track 
just west of the crossing on Capitol street a coal chute, where the train 
psually stopped and took on coal when goiug towards Vicksburg; and 
the intention of the engineer was to^stop for that purpose at that time, 
until he got near the chute, when, learning from his fireman that it was 
not necessary, went on. The train was then running at a rate of speed 
of between four and six miles per bour, and this was its speed when Cot- 
ten attempted to get on.it; he having corne up Capitol street to the point 
where the baggagé-car usually stood when the engine was receiving coal. 
Assured, while attempting to get on the train, as is supposed, (no one 
having witnessed the accident,) by sorae misstep or other accident was 
thrown under the train, and one limb waa severed from his body by the 
wheels, from which injury he died the same evening. Some time after 
Gotten's death, Strong, the agent .of ihe défendant, who took the appli- 
cation and issued the policy, and the only agent which défendant, at that 
time, had in this state, made an examination of ail the circumstances 
connected with Cotten's death, and afterwards demanded of plaintiff the 
payment of the $30, the sum of the ingtallments agreed to be paid, prom- 
ising that the full amount of $3,000 would be paid within the time speo- 
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ified in thè policy, and received from the plaintiff the money, for which 
he, as such agent, gave a receipt, and sent the money to the gênerai 
agent of the défendant at Chicago, 111. , who some timeafterwards returned 
the money to plaintiff, who immediately sent it back to the gênerai agent, 
and demanded the payment of the policy. The gênerai agent declined 
to accept it, and refused to pay the policy, upon the ground that the 
premium had not been paid before the death of Cotten. Cotten was 
classed as a "médium" risk, which classification embraces baggage-mas- 
ters, express messengers, and brakemen on passenger trains, and was 
charged the same rate that they were. 

Thèse are ail the facts necessary to be stated fora décision of thé ques- 
tions raised by the motions. 

This being the first suit, in either the state or fédéral courts, in this 
etate upon an accident policy, the questions involved hâve been exam- 
ined and presented by the distinguished counsel on both sides with un- 
usual care and ability, and numerous authorities hâve been cited and 
commented upon, which, considered together, establish rules of a gên- 
erai character, which are not so difficult to understand in themselves, 
the diffioulty being in their application to the différent facts in each 
case. 

Mrst. Insurance companies are bound by the acts, déclarations, and 
agreements made by their agents, who are authorized to solicit insurance 
and to receive premiums, and issue and deliver policies; the acts, rep- 
résentations, and agreements of the agent being the acts of the compa- 
nies. 

Secondly. The contracts„ covenants, and agreements, when made, and 
not in violation of law or public policy, are binding on both the insurer 
and the insured. 

Thirdly. When the assured, in his application, makes statements re- 
quired of him by the insurer, which he warrants to be true, and which, 
if untrue, under the contract, are to avoid the policy, they will hâve that 
effect, whether they are material or not, provided the statements made 
and warranted to be true are clearly within the meaning of the warranty, 
and so understood by the applicant, or made under such circumstances 
that he is estopped from denying that he ^o understood them.^ 

Fourthly. In cases of doubt as to the proper construction of the con- 
tract, the conditions for forfeiture must be construed strictly against the 
Company, and liberally in favor of the assured. And this is so for the 
reason that ihese conditions bave the effect, if enforced, to defeat the very 
object of the contract. Insurance companies, in order to protect them- 
selves against fraud and imposition, annexto the policies issued by them 
many conditions by which to avoid their obligations, manyof which are 
put in type so sraaîl as not easily to be read, and are either not read, or, 
if read, not understood by the assured, and which importunate agents 
sometimes studiously avoid explaining and making known to the as- 
sqred. The strict enforcemént of thèse conditions would often work a 
great wrong.to the confiding applicant, who often parts with his hard 
eaminga with thp hope and expectation of receiving some indemnity in 
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thè day bf misfortune for hiiqselfj or soine support for hîd wife and diil" 
Bren, or bis parents, dépendent :ïiipon his labors, when he is no longer 
able ito provide for them.' Thi^rule is not only wiell eptablished, but is 
light, and should beapplied in ail; proper cases. 

'. Thèse are ail the gênerai raies tbat need be stated, The first question 
to be oonsidered is: Shall theproposed amended pleasbe filéd? Thèse 
pleas, in substance, allège that Cotten represented in his aiiplicatioh that 
îe was not possessed of, nor sùbject to, any bodily iiïôrmity, and war- 
rantéd the statements to be true, whereas, he was before that time, and 
■was then, near-sighted and defective in his vision. Under the statutes 
of both the United States and this state^ and the rules of practice, amend- 
ments may, on proper conditions, be allowed to the pleadings at any time 
before verdict, so as to bring the merits of the controversy between the 
parties fairly to trial; the necessîty for such amendnïents oflen growing 
out of newly-discovered testimonyj or arising from an unexpected prés- 
entation of the issues and development of the case; but this rule does 
not relieve the pleader from presônting his plea within the time required 
by the statute or the practice of the court, or within a reasonable time 
àfter ascertaining the facts upon which the défense is based, or, which 
is the sanie thing, a knowledge of such facts as will put a reasonable man 
on inquiry,: which, if prosecutéd, would bave led to a knowledge of the 
matters sought to be pleaded. 

The proof is that the policy was issued by Strong, the agent of the de+ 
fendant, on the train, and whilé Cotten was in the discharge of his duties 
as transfer agent. The évidence further shows that Cotten usually wore 
eye-glasses, and the presumption is, had them on at that time. Strong 
is, as far as the évidence shows, still the agent of the défendant, and his 
knowledge of this fact was the knowledge of the défendant. In addition 
to this, the defendant's counsel réside hère, as did Cotten in his life-time. 
A very little inquiry would hâve informed the counsel that Cotten wore 
eye-glasses, and the inference could easily bave been drawn that it was 
to aid his eye-sight. I take it that the proper rule is that, when appli- 
cation is made to amend the pleadings after the trial has oommenced, if 
required, it will only be allowed upon aifidavit that the facts upon which 
the plea la based were not before known to the défendant; so that, if 
there were no other reasons fof overruling the motion, it cornes too late. 
But if the pleas were allowed to be filed, under the proof they could not 
be maintained. There is almost as much différence in the eye-sight of 
persons as in anything else. Some diatinguish objects clearlyat long dis- 
tances; others only at short distances. Many of the latter use glasses to 
aid their vision, but perhaps not one in 60 of this class, if asked if he 
was laboring under bodily infirmity, would suppose that any allusion was 
made to his eye-sight, so long, at least, as his vision, aided or unaided, 
eiiabled Mm to attend to business &s other peopléj which the proof shows 
Cotteù had donefor 12 years, and that of a difiicult and bazardons char- 
acter. A fair, not to say libéral, construction to be placed upon the an- 
swer of Cotten ië that he did not, and could not be expectéd to, suppose 
tbat bis eye-sight was involved in the auâwer he made^ or that he was 
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warrantîng that his éye-sight wasgood. But this is not ail. . The agent; 
Steong, must be presumed, at the time the policy was issued, to hâve 
known that Cotten wore eye-glasses, and that it was to aid his sight. 
This was apparent; and, under the gênerai rule, gênerai warranties of 
soundness do not embrace patent and obvions defects. This is enough 
to say on this motion. 

The second motion is to instruct the jury to return their verdict for the 
défendant,. The contract being admit ted, as well as the death of assured, 
during the period of the insurance, through external, violent, and acci- 
dentai meanSj the plaintiff is entitled to recover the amount of the policy, 
unless defeated by the establishment of some affirmative défense; a num- 
ber of which have been set up by spécial pleas, but most of which, under 
the proof, have been abandoned by the défendant, and need not be con- 
sidered. The failure to présent the order for the payment of the install- 
ments of the premium as they fell due, when they would have been paid 
if presented, estops the défendant from setting up this défense, even if 
the premium had not been afterwards demanded and paid. Cotten was 
insured as a "railroad employé," within the meaning of the policy, al- 
though not employed by the railroad company, — the words of exception, 
"railroad employés," .having référence to the charaoter of employment, 
rather thanto who is the employer, — and therefore had the right to go 
on or go off the train wheil moving, or to stand on the road-bed. The 
main and itmay be said the ouly really debatable ground of défense is, 
that Cotten âttempted to get on the train unnecessarily and voluntarily 
while it was in motion, which, it is claimed, was a "voluntary exposure 
to unnecessary danger," within the meaning of the condition quoted. 
Whether this is so or not deserves serious considération. In one sensé 
of the term he did go there voluntarily and unnecessarily, for he volun- 
tarily engaged in the business of a transfer agent on the Vicksburg & 
Meridian Raiilroad; but wheti he engaged in that service, which he had 
a right to do, and assumed the risks of the position, to indemnify him- 
self against which risks he took out this policy, it became necessary that 
he should go on the train, and, being necessary, it waa in that sensé in- 
voluntary. 

It bas been urged with earnestness by defendant's counsel that he 
should not have left the baggage-car when he entered it and hung up his 
coat and checks. What his purpose was we do not know, but must 
présume it was lawful and perhaps necessary. The défendant bas failed 
to show that ît was not, and the burden is on it to do so. He had every 
reason to suppose that the train would stop for coal at the chute, and 
was at the place where he could have boarded it while it was standing 
still; but, contrary to what we must présume under the circamstances 
he reasonably expected, ît œoVed on, but at such a slow rate of speed, 
as the évidence shows, that any one accustomed to getting on a moving 
train could; then have done so without danger. Accidents may, and 
sometimes do,!happen in getting on the train when standing still; but it 
was also the purpose to secure iiidemriity for injuries which might be 
reqeived when igetting on or off a moving train that this policy was ob- 
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tained. Whether or not his effort to get on the train movîng at the rate 
stated was a "voluntary exposure to unnecessary danger," is a question 
for the jury. 

As a further answer to the défenses set up by défendant, it is to be 
presumed that the examinatioU made by Strong, àfter the death of Cot- 
ten, was under instructions of the défendant. Without any fraud or 
misrepresentations by plairitiff^ or any one acting for her, Strong, the 
agent, demanded and received the full amount of the premiums due, 
and paid the same over to the défendant, upon the understanding that 
the amount of the policy would be paid within the specified time; in ail 
of which he appears to hâve acted in good faith towards both parties. 
This, it seems to me, should be held as a waiver of aU the other défenses 
based on facts known to Strong at the tîme he coUected the premium, 
and now set up, and binds the défendant, whose refusai to pay the amount 
of the policy must hâve arisen from some misunderstanding of such facts. 
Ammationv. Beck, 4lO Araei. B,ep. 22Q', Oshkosh Gas-lÂght Co.v. Ger- 
mania Mre Ina. Oo., 37 N. W. Rep. 819; Insurance Go, v. Raddin, 120 U. 
S. 183-197, 7 Sup. et. Rep. 600; 1 Wood, Fire Ins. 60, 61; Schmman 
V. Inmrance Co., 16 Neb. 404, 20 N. W. Rep. 284. 

The resuit is that the motion of the défendant for an instruction by 
the court to the jury to return a verdict in its favor must be overruled, 
and the motion of the plaintiff for an instruction by the court to the jury 
to return a verdict in her favor for the sum of $3,000, with 6 per cent, 
interest thereon, according to the policy, must be sustained. 



WiLDBB V. BOARD OF CoUNTY Com'hS RiO GrANDB CoUNTY. 
(Circuit Cou/rt, D. Colorado. February 2<t, 1890.) 

1. COITNTIES— INDEBTBDNBBS— CONSTITDÏIOSAI, LiMIT— PLIiilBlNG. 

In an action against a connty on warrants giren in satisfaction of a judgment, 
an answer wbich allèges that at the time the judgment was rendered the oountr 
debt esceeded the constitutionàl limit, without stating that such debt exceeded 
tbe limit at the time of makîng the contract on wbich we judgment was rendered, 
is demurrable. 

2. Same — Jpdgmbnt— Effeot, 

A judgment against a county is not oonclusive as to thelegality of the debt on 
which it was rendered, where it does not appear that the question of the legi^tgr 
of tbe debt was put in issue by the pleadings. 

At Law. On demurrer to answer. 

/. L, Jérôme, for plaintiff. 

Ira J. Bloomfidd and D. J. Bums, for défendant. 

Hallett, j. This is an action to recover the sum of 15 county ■war- 
rants issued by the défendant in payment of certain judgments. Sec- 
tion 527, Gen. St. Colo., provides that, upon a judgment against & 
board of county commissioners, no exécution shall be issued, but tbe 
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same shall be coUected by a tax; and then there ia the following pror 
viso: "That nothingin this section shall prohibit the county commis-' 
sioners from paying such judgment by a warrant upon the county treas- 
ury." The warrants upon which this suit is founded were issued un- 
der this section, and probably they are of the same force and efFect as 
the judgments to which they refer. Défendant answers: 

"That at thetime of the rendition of the said several judgments in thecom- 
plaint specifled, aiid the issaance of the warrants herein Bued upon, in part pay- 
ment of the same, the aggregate amount of the indebtednesa of the said Bio 
Grande county for ail purposes, exclusive of the debts çontracted prier to the 
adoption of the présent conâtitntion of the state of Colorado, exceeded six dol- 
lars for each one thousand dollars of assessed valuation of the taxable property 
of said County; and that the question ot incurringsuch indebtedness, orof any 
indebtednesa whatever, on the part of said county, had at no time prier to 
the rendition of said several judgments, or to the issaance of the said war- 
rants in payment thereof, been submitted to the qualified electors of said coun- 
ty at a gênerai élection, or at any élection, or in any manner whatsoever; nor 
was the said indebtedness upon which the said several judgments wero 
based, for which the warrants sued upon were issued in part payment, or any 
part thereof, çontracted for the purpose of erecting necessary public bi ydings, 
or for making or repairing pubÛc roads or bridges." 

And plaintiff demurs to the answer on the ground that défendant is 
concluded of any such défense by the judgments upon which the war» 
rants were issued. 

In the Lake County Cases, 130 U. S. 662, 674, 9 Sup. Ct. Rep. 651, 
654, the suprême court held that section 6, art. 11, of the state consti- 
tution, is a limitation of the powers of the législature and of the coun- 
ties in the state to croate indebtedness in excess of the amounts therein 
specified, and ail debts and contracts over and abovethe amount therein 
mentioned are void. The answer seems to proceed upon the assump- 
tion that the date of the judgments, or of the warrants on which thé 
suit is founded, is to be taken as the time of contracting the indebted- 
ness, within the meaning of the constitution. This is clearly wrong. In 
civil actions on contract, the contract necessarily précèdes the judg- 
ment; and the question under the constitution is whether, at the time 
of making the contract, the indebtedness of the county exceeded the 
constitutional limit That question is not presented by this answer. 
The answer ghould refer to the county's financial condition at the time 
when the indebtedness was çontracted for which the judgments were ob- 
tained. 

If, however, the indebtedness of the county was in excess of the consti- 
tutional limit when the judgment debts were originally çontracted, 
plaintifif maintains that the county is none the less concluded by the 
judgments; and this is a matter of great diflBculty. When the consti- 
tutional limit has been reached, the county bas nq further capacity to 
make contracts ont of which additional burdens may arise. As to such 
contracts, it may be said that the county has no existence; and the dis- 
ability extends to ail forms of action, whether by paroi, by deed, by 
confession of judgment, or any otherdevice. As to natural persons ûn- 
v.4lF.no.9 — 33 
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der disibïlilyy sach as married À^oimen, infants, and pèrsons «on iompoa, 
thèroleisnot uniform, (JSawfcv. Pariée, 99 U. S. 326); but, in gênerai, 
it maybe true that the capacity »f ail such persons to make a contract 
is i fiiUy determiqed by the judgment of a court; of compétent jurisdic- 
làonnpon such contract. In the case of a niunicipal corporation act- 
ing in a représentative capacity, with limited powers, a différent rule 
raay Qbt£|.in, for reasons which it is not now necessary to considérât 
lengtbj.. in BrovmsviUe v. Loagw, 129 U. S. 493, 9 Sup.: Gt. Rep. 327, 
whei» the act authorizing a tax to pay the bonds had been repealed, 
and the bonds were void, the remedy by mandamm wfts denied. Un- 
dèr the àùthority of that décision, when no issue has been made as to 
the catiacity of the county to contract the indebtedness, it seems to be 
doubtful whether a judgment against {i county on a void obligation can 
be ^nforced in any form. When in the pleadings the capacity of the 
county to contract the indebtedness is put in issue, the judgment is con- 
clusive. Harshman v. KnoxGo.i 122 U. S. 306, 7 Sùp. Gt. Rep. 1171. 
As tb that^ howeyer, the ànsVeir çontains nothing çoncerning the judg- 
ments (Oh which the warraiits ^rs issùed, and therefore we are imable 
tb décide; and, indeed, in tliis anissifer wo hâve onlyto consider whether 
the judgments against the county, without référence to the pleadings or 
pfoceedings in the several Causes iû which they were entered, shall be 
taken to préclude the county froni saying that the indetedness now 
represented by the warrants in suit was void under the constitution. 
In my ppiniOn, the judgments feferred to in the warrants in suit bave 
not that effectue vi termim, and Sb as under ail cîrcumstances to forbid 
inquiry as to the capacity oftbe county to contract the debts. This 
answer, however, is defectivô în hôt showing the origin of the inde|bted- 
nesB for which the judgmentô Wete énteted, and in not showing whether 
the indebtedness of the county was thën in excess of the constitutional 
limit, and also in not showing something of the record on which each 
of the several judgments is founded. For thèse reasons the demurrèr 
will be sustaided. 



AsHOELOî NÂT.; Bank v. ScHoôi-rDisnacT No. 7, Valley Coonty. ' 
(Cireufi CovrU D. NebraOsa. February 21, 1890.) 

1. SOHOOL-DlBW^aTSrT-BONDBr-BÇTOFPIliU! r 

The paymènt bt laterest on Bohool Dosds doea not estop the school-distriot frosi 
j âenyidg their valtdity, Where it U ubt shown that the ofBcers and peoplîs of the dis-: 
. ; . tiict bafl f uU k^owledge of the faots oonnected with thé igsuanoe and sale of thé 
: hondo. ■ -'".',*■'■ 

SI.' SÏME— toPUtAB WtBl 

ji-. WJierd. the.')«!gv':does not authorize the people of a 8ohool-dl«tiîot torote thati 
,bànas be issued for 6, spocifio purpose, such a rote does not make the bonds valid,', 
éTon in the h^iiâè of ftn inhoceat purohaser. 

-: AtLaw.i .^^ ■' .'i ■ • ' "' ■■■■■■-■".■■ '-"' 



ASHUELOT NAT. BANK' k éTcHOGL-DISTEICT^SO. VIVaLLEY COUNTY. 

j; ■Morkgàrmy &'Jeffreîf'&n^ L. P. Dosh, for pMnliÀ '' ' ' . / ' ' ' 

■: Martz& W^iàms ând TfuiraUm&'HaU, for défètiâa : 

DuNDY, J. On the 15th of October, 1874, the défendant school-dîk- 
trict vôtèd in favor of issuiug bonds, to the amount of $2,000, for thè 
pu rpose'of building and furnishing a school-hottse fbr the use of the dis- 
trict. About two yeara thereafter a school-hbuse was erécted under cbn- 
tract with the district, and the bonds in suit>i'ere ttmed over tO thé 
eôntractûr or his assignée in payment for the building so erected for the 
district. The bonds contained the name of, and purportéd to be issùed 
by, the three officera of the district. The name of on e of thèse (Ziba 
Fèrguson) wias forged to the bonds. ïhe jury found this to be a fact, 
and both parties concède it to be so. The bonds, however, were deliv- 
ered to the contracter or the subcontractor who erected the building, and 
were by him put on the market, and eventually passed into possession 
of the Corbin Banking Company, in due course of business, after which 
the plaintiff became the purchaser, for value, and without notice df any 
infirmity. Taxes were levied and interest paid on the bonds for several 
years, in conséquence of which it is claimed the district is estoppéd from! 
denying the validity of the bonds when in the hands of innocent pur- 
chasers. This suit was brought in 1883, by Mr. D. G. HuU, foi- the 
plaintiff. A jury was at one time impaneled, atid some progress was 
made in the trial, when it was discovered that Ferguson's name to the 
bonds was a forger^'. The plaintiff thereupon moved to hâve the jury 
discharged from the further considération of the case, which was then 
done. The plaintiff also moved for leave to amend the pétition by add- 
ing a cotlnt for money had and received, and leave was given therefor; 
but it seems that no amendment of the pétition was made. It was ap- 
parently conceded at the time that no recovery could be had on the 
bonds, for the reason as claimed, that the same were not the valid obli- 
gations of the district. I haye not had my attention directed to any 
similar case, brought to recover on bonds to which any portion of the 
signatures were conceded to be forged. It may be possible, that under 
conditions such as we hâve hère, the validity of the bonds should be 
upheld. But, as I view the matters presented by the spécial verdict, 
it is unnecessary to détermine this question, which might be altogether 
décisive of the controversy. 

Very much might be said against the claim of the plaintiff "that the 
défendant is estoppéd from setting up the in validity of the bonds" after 
paying the interest on them for several years prior to the institution of 
this suit. Certainly, the doctrine of estoppel would not apply with 
much force unless the officers and people of the district acted in the 
premises with fuU knowledge of the facts connected with the issuing of 
the bonds, and putting them on the market. In this case there is not 
enough to show that such knowledge existed at the time the interest was 
paid on the bonds. 

At the time thèse bonds were voted the laws of the state did not au- 
thorize the proceedings which led to the issuing of the bonds, and the 
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turning them over to a contractoi or suboontractor, în payment for a 
school-house. The law authorized the borrowing of mOQey for such a 
purpose, and provided for the manner of raising the money to repay the 
amoïint to hç borrowed. A bond might be given by the district as évi- 
dence of the debt, but no vote of the people of the district would be nec- 
essary therefor. That would be an incident to the authority to borrow 
money for the purpose stated. When the law does not authorize the 
voting of bonds for a spécifie purpose, such a vote haa no binding au- 
thority on a school-district, or other polilical subdivision of a county. 
A bona fide hfllder could not acquire title to bonds so issued so as to re- 
lieve them frpm such an infirmity. This question is well settled hère, 
and no extended argument seems necessary to establish the correctness 
of it. I bave heretofore had occasion to consider and détermine a sim- 
ilar question in a suit brought on bonds claimed to bave been voted by 
Sherman county to aid in building a court-house in that county. No 
authority existed for voting any such bonds, and it was held in that case 
that the bonds sued on were not the valid obligations of the county. 
See Lewis v. Board, 2 McCrary, 464, 5 Fed. Rep. 269. This same ques- 
tion bas been before the suprême court of the state, and the resuit there 
reached is the same. The case of State v. School-Dist., 16 Neb. 182, 20 
N. W. Rep. 209, is in point. That was a suit brought on bonds voted 
by a school-district to build a school-house. The bonds were turned 
over to the contracter in payment for the bouse. No money was bor- 
rowed to build the house, and no authority existed for voting the bonds. 
But the people of the district voted for the issuing thereof. They were 
îssued. They were turned over to the contractor, in lieu of money, in 
payment for the house. The house was built. The bonds were put . 
on the market, and went into the hands of Otto in the due course of 
business, he (Otto) being an innocent purchaser; and yet the suprême 
court held there could be no recovery against the district, because no au- 
thority existed for voting the bonds. That case is almost identical with 
jthe one under considération; but in that case the signatures to the bonds 
were genuine, while in the présent case one of the three signatures was 
forged and fraudulent. The reasons above stated entitled the défendant 
to judgment on the verdict. Judgment for défendant for costs of suit. 
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Salomon et <d, v. Robektson, Collector. 

{Circuit Court, S. D. New Tork. Januaiy 27, 1889.) 

Cbstoms Duties — Classification — Sbeds— VBaBTABLis. 

Common fleld beans used for îood, held to be datiable as " vegetables" at 10 pef 
oentum ad valorem, under Schedule Q, tarife act of MarchS, 1S83, and notfree as 
"•eeds." 

At Law. Motion for a direction of verdict. 

This action was brought by Louis A. Salomon and Charles Salomon 
against William H. Robertson, collector of the port of New York, to re- 
cover duties pald upon three several importations of ordinary field beans 
by the plaintiffs in 1884, upon which the défendant coUector of the port 
exacted a duty of 10 per cent, as vegetables, under Schedule G of the 
tariff act of March 3, 1883, (Tariff Index, 286.) The plaintiffs protested 
against this exaction, and claimed the same were free of duty, under sec- 
tion 2503, Rev. St., (Id. 760,} which reads as foUows: "Plants, trees, 
shrubs, and vines of ail kinds, not otherwise provided for, and seeds of 
ail kinds, except médicinal seeds not specially enumerated or provided 
for in this act." This action was once before tried in the United Statea 
circuit court in the southern district of New York, in 1886, and then 
resulted in a verdict in favor of the plaintiffs. By writ of error it was 
taken to the United States suprême court, which reversed the jùdgnient 
of the court below, and ordered a new trial. 130 U. S. 412, 9 Sup. Ct- 
Rep. 659. It was contended on behalf of the plaintiffs that nothing had 
been really decided by the United States suprême court in this case, ex- 
cept that the court below had erred in its charge to the jury, and had 
excluded testimony as to the common désignation of beans when used 
for food, and that the real question in oontroversy still remained und^ 
cided. It appeared from the testimony that the words "vegetables" and 
"seeds" had no différent meaning in trade and commerce than their ordi- 
nary meaning. It also appeared that the beans in controversy were not 
Buch as were usually sold as seeds by seêdsmen; that beans, when used as 
seeds, were carefully cultivated, their différent varieties kept separate, 
and carefully picked and assorted, and guarantied to contain germinating 
properties, and were usually sold withîn a year or two after being gatl> 
ered, and before they had beoome changed in color by âge, or had lost 
their full germinating power. At the close of the testimony counsel for 
the défendant made a motion fora direction of a verdict for the défendant, 
on the following grounds: First, that the plaintiffs had not shown facts 
sufficient to entitle them to recover; secortd, that the words "vegetables" 
and "seeds" had no différent meaning in trade and commerce frOm their 
ordinary meaning, — that they were words of common speech, and their 
interprétation was matter of law for the court; third, that the treasury 
department had classifled beans and peas used for food as "vegetables," 
and subject to the vegetable duty, long prior to the passage of the tariff 
act of March 3, 1883, (Treasury Décisions oî May 11, 1886; and .aifi!) 



s. s. 76, 3848,) and congress must therefore bave had în mind the pr©- 
vious and conciirrCnt rulings of the treasury departiaiént in using the 
• term "vegetables" in the tariff act of March 3, 1883; fourth, also that the 
Word " vegetalAés " was a mofe spécifie deÉgnation than thé word " seeds ; * 
fifth, aJso that their classification as "vegetables" had been approved in 
the ca^e of iPmdmuUer y. Eoherison, 2Z Fçd.,Rep. 652j sfitft, that the un- 
disputed évidence tended to show that the articles in suit were intended 
to be used, and were imported to be used, for food, as shown by the oath 
ot one of the plaintiffs written on the face of the entries in this case; sev- 
enih, that if the articles wete not enumeratèd in thé tariff act of March 
S, 1883, ïinder either of the words "vegetables" or "seeds," they would 
Btlll be dtitiàble at 10 pôr éentûrd ad valùrem as a non-enunierated no- 
matitiikctniiïéd article, under section 2518, Rev. Sti U. Si ■ 
romain & 2^^, for plainti fis. 

Edward Mitchelif \J . S. Atty., and Henry 0. Platt, ÂssU U. S. Atty., for 
idefehdtot, citing Marvd v. MerriU, 116 U. S. 11, 6 Sup. Ct. Rep. 207; 
Maillard v^Lamence, 16 How. 251; Greemleafv.Goedrick, 101 V. S. 27S', 
■Bromv. Piper, 91 U. S. 37, 42; Nuv.Eeddai, 39 Fed. Rep. 109; BogU 
V. J%(»ie, 40 Fed. Rep. 226. • 

LAcoMBfi,J., (oraHy.) The question before us is— How shall this arti- 
cle ofîfliportation (white beans) be classified for purposes of duty? 
Thé ÉrSt «mestion that is always put în a case of that kind is, what is 
ihe coBltoercial désignation of the article? The answer to that question 
in thià cSÎse^ by undisputed testimony; is that it isknown in trade 
i>ind odaimerce as "beans," or more specifically as "white beans," "mé- 
dium beanâ,""black beans," or what you Will; it is knoWn commercially 
only iaô^'befins," and the particular article hère as "white médium beans." 
Having fôund out what thé commercial désignation of the article is, the 
next step is to turn to the tariff, and find that désignation there. Un- 
fortunately in this case, we do not find the word "beans" anywhere in 
the tariff aetj save in a single section, (paragraph 94,) whioh the suprême 
bourt bas held does not apply to this article at ail, but to the kind of 
be.an8-whi(ih httve been iliustratèd in this case by the castor-bean, the 
tohka-bean, the vm vomka bean, and other beans which are not edible. 
Itiasmuch as this article which is commercially known as "beans" is not 
fotind coverôd by that commercial expression in the tariff, we bave to 
discover, if we can, by what other expression it is covered, if at ail. 
Looking throttgh the tariff for words which may properly describe the 
article, wè find thé word "seeds;" aiid thifl is undoubtedly the seed of 
the fidd bean. Botaiiically , it is a seed, and in the common use of lan- 
guàgé when it is spokeu bf in connection with the purpose oî propaga- 
tibii, itisa seedj and would be so described. Looking further along in tha 
iK>ty we ' find tîïe word "vegetables^" and thèse articles, when they 
lire used asfbod by manorby beast, would bereferred toinevery-dayspeech 
as "vegetablësî" There are, then, two words in the act which, when inter-' 
pretéd accxwdiog tO; their common every^day use, are each of them suffi- 
tiiintiiy bisbàd to «over the particular àrtide hefe. The ilext question ia 
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whether the every-day use of the term has beeû modified by any com- 
mercial usage. The proof hère, even on the part of the plaintiffs, is — 
I refer pàrticularly to the testimony of Messrs. Wakeman and AUes — 
that there is no différence between the commercial and the ordinary mean- 
ing of the wotds "seeds" and "vegetables." A seed is a seed, and a vege- 
table is a vegetable, say the witnesses, whether in commercial language 
or in every-day life. Now the suprême court bave' held over and over 
again that where words are not used technically, or bave not been 
■wrenched from their ordinary meaning by commercial usage, their inter- 
prétation is for the court. That same tribunal has, moreover, in this 
very case, interpreted both those ternis, "seeds" and "vegetables." Rob- 
ertaon v. Salonum, 130 U. S. 412, 9 Sup. Ct. Rep. 569. 

As there are two words in the tariff aot, each broad enough to cover 
the article, it only remains to détermine under which it shall be classified 
for duty, whether as a seed or as a vegetable. Turning to the dècieibn 
of the suprême court, (130 U. S. 412, 9 Sup. Ct. Rep. 559,) I cannot fes- 
cape the conviction that whatever the phraseology of the statute may now 
be, or whatever it may hâve been before the amendment of 1883, it was 
the clear understanding of thè suprême court that such détermination 
must be according to the use of the article. This seems to be quite 
sharply indicàted by the phraseology of the opinion. Thus in one place 
itissaid that "as an article offood on our tables * * * they are used 
as a vegetable." Elsewhere in the opinion it is held error in the circuit 
court not to allow the défendant to prove "the désignation of beans as an 
article of fobd,"the suprême court saying that"thecommondesigriatioh, 
as used in every-day life, when beans are used as food, (which is the great 
purpose of their production,) would hâve been very proper." Why it 
would bave been proper to introduce testimony as to how the beans weisé 
called when they were used as food, I fail to see, unless it was on th& 
principle. that the use of the article was to détermine its classification. 

The use of an article is a question of fact, and I should send this case 
to the jury, Were it not for the testimony of the plaintiff, which is that, 
as to this pàrlicular importation, the affidavit which he madé upon the 
back of the entryis a true statement; that affidavit stating that thp beans 
are to be used exdusively as food. For that reason I shall direct a ver- 
dict for ihe défendant. Verdict accordingly. 



JuDsoN L. Thomson Manuf'q Co. v. Hatheway et d. 

• i&reiiU Çôvrt, D. Connectieut. Maroh 8, 1890.) ,: 

Patbnts pot Inventions— Intringbmbnt—Aectio BtrcKtES. ' 

Letters patent No; 336,357, issned to Jacob J, UnbeUend, September 15, 1865, for 
an improvemeot in an arctic buclde, having a tonguo hinged between the leaves of 
a double, flezirble plate by a cakti-shaped hinge-pin entering between tbe plates, atid 
bavlng ItB beàrings'in transveirsé reeesses, closed in ttont, which consista in the ad-- 
ditionofenardsacroas the, sideedges of the flexible portion of thèse ipl^tça tor^ 
tain the hinge-pln in its proper "bëarings, and also to prevent latéral displàcetnent. 
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of thp plates, are not 80 clearly infringod bjsr a bucWe havtng the top and bottom 
plate formed In one pièce, folded back npon itself, with u pintîe between the folds, 
and a dèpressed socÊet in one plate for reoelving the pintle, the top plate being 
pinched dowr^ward, bo as to make tbe socket smaller, and prevent the pin from 
sliding about, as to require the grantitig of a preliminary injunction. 

2. SaHB — PATBNtÀBIMTT. 

The tonguB of the buckle described in leters patent No. 305,410, Issued to Jacob 
J. Unbehend, September 16, 1884, being pivoted in sockets extending aoross the 
plates, the improvement in letters patent No. 336,769, issued to the same patentée, 
February 33, 1886, whioh consists in having the recesses reoelving the tongue ex- 
tend only part of the way aoross the plates, is of such doubtful patentability that a 
preliminary injunction will not ba grànted. 
8. Same. 

The slotted plate of an arctio buckle having formerly had longitudinal ooncavo- 
convex ribs strnck up from the plane of the plate along the side-bars, the improve- 
ment described in the Unbehend letters patent No. 326,355, dated September 16, 
1885, consisting in striking upward from the under side of the plate longitudinal 
side fiantes, and rounding np the same from the under side, is of such doubtful 

■ patentability that a preliminary injunction wUl not be granted. 

In Equity. Oa motion for preliminary injunction. 
■George W. Hey, for -plaintiS:. 

■ Dredaick P. Fish, for défendants. 

Shipman, J. This îs a motion for a preliminary injunction to restraîn 
the défendants from the alleged infringement of.three letters patent to 
Jacob J. Unbehend, viz., Nos. 326,355 and 326,357, each dated Sep- 
tember 15, 1885, and No. 336,769, dated February 23, 1886; two pat- 
ents being for improvements in the spring clasp,and the third for an im- 
provement in the clasp plate of an arctic buckle. 
, Thecharacterofthe inventipn which is described in No. 326,357, and 
the construction which was placed by this court upon the claims which 
are.alleged to be infringed, were given in Thomson v. Manufaduring Co., 
sa Fed. Rep. 791, and 38 Fed. Eep. 602. Quotiugfrom the opinion in 
&e last-named volume of the Reporter: 

' "The invention was an improvement upon Unbehend' s patent No. 305,410, 
dated September 16, 1884, which was for a buckle having a tongue hinged be- 
tween the leaves of a double, flexible plate by a cam-shaped hinge-pin enter- 
ing between- the plates, and having its bearings in trans verse recesses, closed 
tn (ront. . The same patentée had àlso ahother patent, No. 336,769, dated 
February 23, 1886, but which waa applied for May 26, 1885, before the ap- 
plication for the patent in suit, which was also for a buckle having a hinge- 
pin which had its bearings in similar recesses between two superimposed 
plates. The improvement described in the first three claims o£ patent No. 
326,357 consisted in the addition ol guards aoross the side edges of the flexible 
portion of thèse plates to retain the hinge-pin in its proper bearings in the 
plates, and also to prevent latéral displacement of the plates in relation to each 
other." . 

The cam-shaped pin entera between the plates, and pries them apart 
when it swings the tongue towards its open position, whereby spring ac- 
tion is imparted to the clasp. The top and bottom plate of the défend- 
ants' buckle are formed in one pièce, folded back upon itself, with the ' 
tongue pintle located between the folds, which are rigidly connected to 
each other. A depressed socket is formed in one of the plates for the ré- 
ception of the pintle; and the substance of the top plate is squeezed or 



521 

pinched downward, so as to make the socket smaller, and prevent the 
pintle from sliding about therein. The plaintiff considéra that thèse 
downwardly extending parts from the top plate are guards to hold the 
tongue against accidentai removal from the socket. The défendants in- 
sist that their clasp is not one wherein two plates are pried apart'ijy 
means of a cam-shaped pintle, but that it belongs to a différent class, in 
■which two plates are rigidly fastened together, and the pintle is not cam- 
shaped, but is simply a pivot; that the spring a.ction is obtained by a 
spring plate fastened within the folds of the base plate, which co-oper- 
ates with a caùi projection from the middle portion of the tongue, and 
consequently that the clasp neither has nor needs "guards, "in the sçnse 
in which that term is used in the Unbehend patent. The plates being 
always together, so that the pintle is, as has been said, a pivot whereon 
the tongue turns, the défendant says that "the dépressions in the upper 
fold simply form a close-fitting bearing or socket for the pintle.'' lû 
Btating the position of the défendants, I hâve made use, in a somewhat 
compact form, of the language of the larief of their coonsel. Theré is sb 
much wéight in thèse suggestions, or in some of them, and consequeûtly 
so much \*ell-founded doubt in regard to the fact of infringemeat, thait 
a preliminary injunclion ought not to be granted. ' 

The second and thixd claims of No. 336,769 are said to be infrînged. 
This patent is also an improvement upon No. 305,410. The arms of 
the double plates are provided on their adjacent sidea with reeesSès ôr 
dépressions which, the patentée says in his spécification, "extend only 
part way across the extensions, so as to allow thé onter side edges of the 
plates to lie contiguous, one upon the other. This I hâve found neces- 
sary in order to prevent the japan from entering the joint between the 
plates during the pi'ocess of japanning the clasp, which is one of the dif- 
ficulties encountered in the manufacture of other clasps of this class." 
The tongue of the clasp of No. 305,410 was pivoted in sockets extend- 
ing across the arms of the plates. The second and third claims shoW 
that the fact that the recesses which receive the tongae extend only part 
way across the arms of the two plates is the improvement which is thb 
Bubject-matter of those claims. I bave serious doubt whether a clasp 
with sockets extending part way across the arms is a patentable improve- 
ment upon a clasp which has sockets extending the whole way across the 
arma. 

The slotted plate of an arctic buckle formerly had "longitudinal con- 
cavo-convex ribs, struck up from the plane of the plate along the side 
bars, " to strengthen the plate. The downwardly projecting edges of the 
ribs hurt the foot of the wearer. The improvement in No. 326,355 con- 
sisted in striking upward, from the nnder side of the plate, longitudinal 
side flanges, and rounding up the same from the under side. Instead 
of striking up ribs upon the plate, the edge of the plate was turned up, 
and the edges of the flanges were rounded. The patentability of this 
altération or improvement does not seem to me tô be sufficiéntly cléar to 
justify a preliminary injunction. The validity of the two last-named 
patente bas never been sustained by a decree. The motion isdenied. ' 



[5i?2 _Y^ ,,,, p.. lEOBBAL REPORTEE, vol. -41. 

PAN Cable By, Ço. ». Chicago City ÏIy. Co. d al.. 

: . ,. , : (Circuit Co^1% N. V. Illinois. Febmaiy 10, lS90.y 

PâTENTi VoB .Inventions— Actions fok Iiîfeinoement— Equitt— Jubisdiotion. 

Equity wllî nbt ebtertain a'bill fof ialringement of letters patent whlch expl''«d 
betwfieo tbe 4iBte qf service and the ret;urn-âay; theré being do spécial faots allégea 
entitUng oomplàinant to an iojunction. , 

In. Bquity. On biU for infringement of letters patent. 
, C. S. WiUia/ms oàd H. T. Dam, im comp^ 
, ll^e»{<fc Boii^?, for défendants. 

BWPGETT, (J. ; This is a bill in equity praying an înjunqtîon and ao- 

(Çpïïnting |or profits and damages by reason of the alleged infriijgeme^t 

of patent Ijîo, 131,913, grajjted October 1, 1872, to Abçl, Thompson, for 

<"ai; improvepaent in street railways." Défendants deiaur,to the bill on 

the grpund, tbatit does not show a xsase for the jurisdiptipn pf a court of 

i^uity, aifid bçcfitise it appears uppn, tbei f^^ce of the patent, which is 

made a part of the bill, tbat it is void for want of patentable novelty. 

|;.,Th,« bill.was jBl^d on the 16th of September, 1889, subpœna served 

îpn^iiç 17thi dayof the same nionth, returnable on tbe.ftçst. Mpnday ia 

jQctob^r tii^i^ext, which was onthe. 7th day of the last n»niçd|inpnth. 

ijÇqyityTuJe 17 requires the défendant to appear on the; rnle-day to whioh 

,;Û^ei8,ubpc)ena-ia;made leturnable, when the service is made 20 days be- 

fqre th^tdsy» , , By excluding the day o.f service, ftiid inclading there- 

.tpjQrdayi-iWhiçh is the praptiçe of this cpurt in computipg time for this 

purppse, this prcKiess was served in time tq require the appearance of the 

defçnçlaRt on, the 7th 4ay of Oçtober.; T^e patent was granted on tbe 

.Ist day of October, 1872, and expired on the Ist day pf October, 1889; 

,80 that, the patent had expired wben the.defeijdaritswere reqnired toap- 

^ppftr, and, when, , if tbey had been duly served, and, had not appeared, 

.î^Heyjcould ha^e been defaulted. In Root v. RaUway Oo., 105 Ù. S. 189, 

,iti^AS:b6l<i tha,t equity pnly takes jurisdiction in suits for the infririge- 

mept of a patent where the bill shows tbat part pf the complainant's 

repiedy is tbe rigbt to an iij^junçtion, pr sorne spécial équitable relief, tbe 

foundation for which islaid in the bill. And in Cldrk v. Wooster^ 11^ 

.U.,S, 322, 7 Sup.Ct. B^p. 217, the court clearly.intimates that, if no 

-iacg.unction could bave been<pbtaine(J, the bill pught to be dismissed. 

f ,[;L?, the case now in hand.thç patent had 14 days of life when tbe bill 

WjO^ Itied, j^rid japapplicat^on for an injunotipn pendente lUe was made; 

;anâ;the patent had expijred bdqre the return-day of the process, aud be- 

;fore-the cpnuplainan^ woujd bave; bcsen entitled to a default, even if the 

defetnçjp^nts had not appeared and d^fended. As there is. np spécial casp 

fmi|,d|B,by the.bill sho.wifg that an injunction was part of the remedy to 

,whfcli,the,;Qomplainaist WiÇulid be entitled by reason of specia,! facts air 

jiiçgefi., Jt;;foliows.;tlïat no 'injonction wpuld bave been aiyarded; by the 

coifftiiif itJ?,? .<î9?W^i'?!Wit hatd pbtfii9,ed ^ decrée pro amjetso. \ Èii& ççi^ 
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therefore cornes clearly wîtiiin the ïulé in Root v. ÉaUway Col, àiid tbô' 
bill must be dismissed for waht of jùrisdiction. ' ' 

My conclusion upon thè first point renders it unnecessàry to consider 
liie question as to the novelty of the device covered bj' the patent. 



The Kenilwokth. 

Speeckles et al. v. The Kenilwobth. 

Smp-OwNERs' AND Merchanïb' Too-Boat Co. ». Same. 

Sacramento Tbansp. Co. v. Same. 

(District Court, N. D. Califomla. February 12, 189a> 

SÀLTAOB— AWAKB — ^ElTINGCISHMENT OP FiBE. 

In the early moraing, fire trom a burning warehouse was commntilcated to » 
woodén vessel and a steel ship fastened to the wharf, and, on attempting to run 
the latter Into the stream, the tide took it along-slde the former, and the two be-' 
came en^ngléd by falling rigging. A steam-boat, built of inflammable material, 
and loaded with broom-corn, after spreadlng tarpaulins, and stationing a man with 
a hose on her deck, was attached to the steel ship, and drëw both vessels intô the 
stream; where they were separated by the tide, when the steel ship was drawnion 
the flats. The steam-boat dld not assist in putting tbe fire ont, which was done 
by tùg-boats which arrived some hours afterwards from a distant pointbut, by' 
separating the vessels, prevented tlie fore part of the ship taking fire. The tugs;- 
11. and S. played on the after part of the sbip, and, after the deck was cooled, down 
thé hàtches. The R. made fast to the forward part, where there was dangei* from 
floating wreckage, and, after extinguishing the fire on dec]^ at^acked that in the' 
between-decks ; and her men incurred great danger in descending the hatches to 
extinguish fire in the cargo of whéat.' The M. had 100 feetof hose, thé S;, 300, 
and ^h«| I^., 1,200, and played 5 streamsi One hundred thousand dollars' worihçf 
property was saved. Held, that $U,5U0 should be awarded as salvage,— ^600 to 
the steain-boat, $3,000 to the tugs M. and S.^ and $7,000 to the tug R. 

In Admiralty. On libel for salvagé. 

lF«ft«rC.//oZnM», for Sacramento Transp. Co. 

Edw, Wé McGraw, for Ship-Ownera' & Marchants' Tug- BoatCo 

.4ri<fro8 <fc i*V«nJfc, for Spreckles. 

Charles Page, for the Kenilworth and cargo. 

HoFPMAN, Jv The salvors in thèse cases saved property to the value 
of 8100,000, which would otherwise hâve been nearly, if not quite, a 
totalloss. Early in the morning of August 26, 1889, a fire broké oùt 
in the Port Costa warehouse, which sôon sprea,d to the adjoining wharf, 
tb which the wboden ship Hanowaur was made fast. Astem of her wi^ 
the steel ship Kenilworth, also made fast to the wharf. Both of thèse 
vessels caught fire from the burning wharf and warehouse. Thè'irtaster 
df thé Kenilworth endeavorèd to move his vëssel into the streatn , bût the' 
tide todk her alohg-side aiid agaiust the HanoWaur. The fallitig i^gging 
^d spars eûtangled the two vessels, and it was foùnd impossible to sép- ' 
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arate the Eenilworth frora the Hanowaur. At this time thè steam-boat 
San Joaquin No. 4 was lying, with banked fires, at Grangers' wharf, 
about one mile further up the stream. About 4 o'clock à, m. her cap- 
tain was informed of the fires at Port Costa. He immediately repaired to 
the spot, saw the situation of the vessels, and at once retnrned to his boat, 
got up steara, and came down in herto render what assistance he could. 
Lines were attached to the Kenilworth; and, after two or three attempts, 
rendered abortive by the parting of the lines, he succeeded in hauiing 
out, with his own hawser, both vessels into the stream, where they were 
soon after separated by the force of the tide. He then towed the Kenil- 
worth to the mud flats, where she was anchored, I consider the San 
Joaquin performëd a very nieritoriôus salvage. Sbe was built, like the 
ordinary steri^-wheelers that ply on our rivers, of yery light and com- 
bustible tiiatériâls, pàinted ând saturatéd with oil. Her deck-load con- 
sisted of broom-corn, loosely packed in baies, and very inflammable. 
The captain did everything in his power to minimize the dangers he 
exposed himsçlf to by spreading tarpaujins on his deck-load, and by 
slationing a éoian with a hose to extinguish ahy sparks or flakes of fire 
that might fall upon his vessel. Had fire been Qommunicated to the 
boat 'in sèveral places siriiultaneously, or which^ from any cause, had 
ébtained a headway beypM the power of his hose to control, her total 
destruction was inévitable. î The loss to her owners would in that case 
bave been at least $75, OOQj'perhaps more. 

feut it is to be noted that the San Joaquin No. 4 did not extinguish, 
QT assist in' extinguishing,' the fire. That service was peribrnied by 
the tugs. But for their intervention, the Kenilworth" must bave been 
donsumed, as, the Hanowaur.was, and the services of the steamer would 
hâve been barren oftesult. On the other hand, it must be borne in mind 
t^àt the tugs did not arrive until some hours after thesteamer had hauled 
aie vesgels into the stream. Had the latter remained fouled with each 
oÏKéi, ând in jçlpse proximity to the burning warehouse and wharf, the 
damage to the Kenilworth must hâve been greatly increased. The for- 
ward part of the ship, which was then intact, rhight hâve been leached 
by the conflagration; andit wasthîs part of the véssel which furnished 
a basis ^r the opeijations of the Relief, which performëd the most. efî'ect- 
ive part in extinguishing the fire. On the arrivai of the tugs their first 
service would, in ail probability, hâve been to haul the vessels away 
from the burning warehouse, and to separate them from one another. 
But, this service, had ,already been performëd by the steamer. ^Valuable 
tinie was i\\na saved, and the tugs were ena,bled to go to work effectively, 
and without delay.; AU the ,tugs displayeid commfndable alacrify in 
repairing, without, ,d«la;y or hésitation, and at thejr bést speed, to the 
s^,ene.QÊ the, disaster, some 20 tp; 25 miles distant from tliis city. iThe 
l^ônarch was the -first to arrive;- the Relief some 15 or 20 minutes later; 
afià, soon after, the Sea Kipg.. The Moqareh at first directed her;hose 
ijpon, the ,^fter-part pf the, ship,; from her own deckf Some little time 
efapsêd befQi;e the decks qr, deck^beams of the ship were sufBciently 
^Qoled. ta ipermit her hose, or tbat pf the Sea King, whpse; hpse was ^ed 
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across the Monarch, to be played down the lazarette hatch, and hatch No. 
4. It is clairaed on behaîf thèse tngs that they extinguished the fire în 
both of those hatches. But of this there seems to be much doubt. 'ïïie 
Eelief made fast to the forward part of the ship, and, after extinguishing 
the fire on deck, attacked the fire in the between-decks, working from 
forward aft. I am of the opinion that the merit of extinguishing the 
fire substantially belongs to the Relief, although the Monarch and Sea 
King contributed to the resuit, — to what précise degree I am unable to 
détermine. The Monarch was provided with 100 feet of hose; the Sea 
King, with 200; the Relief had 1,200 feet. The Monarch's hose was 
le inches in size. Thé Sea King had 100 feet of 1 J hose, and 100 feet 
of 2-inch hose. The Relief could play five streams of 2} inches, and one 
stream of li inches. The disparity between her means and appliances 
for the extinguishment of fire was thus very great. The Relief, it is trùe; 
may not bave put on ail her hose streams; but it is not denied that Shê 
played five streams until noon, and after that four streams. It is reason- 
ableto suppose that she uaed the extraordinary means at her command 
with judgment, and as circumstances required. She perhap* îriéurted 
some little risk of fouling her ptopeller in the wreckage floating, aûd 
partially submerged, near the quarter of the ship to which she was made 
fast. She hired three extra men from the shore to reinforce her crew. 
That her ûrew incurred a greater risk than they probably aupposed in 
descending into the hatches to extinguish the fire in the wheat, of whicH 
the cargo was composed, is, I think, évident. Several of them, inçluding 
the mate of the Kenilworth, were brought up from the between-decks 
almost unconscious from suffocation. Capt. Freeman, late United States 
inspector of hulls for this district, when asked if he had had any expe* 
rience in regard to burning wheat, replied that he had had none. A lew 
weeks afterwards, he and a very respectable merchant of this city were 
instantly and fatally asphyxiated by the fumes of burning wheat in the 
faold of a vessel into which they had incautiously descended. Had this 
déplorable incident occurred before the salvage service in this case was 
rendsred, it would justly hâve been considered to bave enbanced the 
merit of the salvors, by the exhibition of gallantry in affronting a knowni 
and fortnidable danger. In considering the amount of salvage to be 
awarded, and its distribution, I am reminded of the observation of ;thë 
great chief justice in TheSybU, 4 Wheat. 98: 

"It is almost impossible that différent minds, contemplating the same sub- 
ject, should not form différent conclusions as to tbe amount of salvage to be 
decreed, and the mode of distribution." 

I hâve exaniined the numerous cases, to which I bave been referred, 
where salvage bas been decreed under circumstances analogous to those 
of the suits under considération. It is impossible to extract from them 
any definite rule or guide. Tested by some of them, the salvage I shall 
award would be deemed excessive. According to others, it would be 
considered inadéquate. The only analogous case which can be taken as 
authoritative is that of The Connemara, 108 U. S. 352, 2 Sup. Ct. Rep. 
754. The district court had awarded as salvage $18,930 on an agreed 
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yaipffflfj?§6;i637> fThis aw:ard the suprême court refused to disturb,; 
fiti,1i}tp.gTPUijd4hat:it.was^pt,«Qmanifestly excessive as to justify its in- 
terlferejjci^jiïinder the; act çf cpngress of February J6, 1875. Tihe,court 
plb9eryes.,;however< that it tnight hâve been better satisfied if the award 
bad.beeftiJes^. , In applying this décision to the cases at bar, the circum- 
etapcesiWMt be considered. Aship towed by a steam-tug down the 
Mississippi river was Michored, and thetug was lashed to her side. 
Durîpg ithe night afire broke.out on board the ship. It was discovered 
by a passenger.: He gave the alarm to the tug, and the flre was, bj' the 
aid of a steam-pvimp apd hqse, extinguighed by the crew and passengers 
pf thffljtiug •in 30 mintites.! It jwill ibe noted that in this case the tug was 
in the isçrvice jand employitJif, the ship. Her salvage service was, in a 
certain SfUS^i QOEapulsory, andnecessary to her ownsafety, unless, with 
pieans 6fi^5;tjnguishing,the ère in 20 minutes, she had cast off the lash- 
ings, andileft the ship to her fate. She dpes not appear to hâve- had any 
extraorditijairy flieans or appUances, specially adapted for the extinguish- 
ment iQif #iîeg; The amount of property endangered was much larger 
thaiftill^ ai^ount saved in the case at bar* . But the degrpe of péril was 
farle^iias i? conclusively BbOwn by the fact that the fire was" extin- 
guished, by ;the use of a Stéam^pump and hose, in 20 minutes. In the 
çasftof î?è«Suiw(e, 5Fed. Rep. 104, Mr. Chief Justice Beapi-ey observes: 
; "In mabiBg this award to the protector, we hâve had regard to the fact 
lAat tJje .value of her aid ipaaording sal y ^ge, service is greatjy euhaneed by 
iber beiiiff fitt?d and furnislied, for performing this kind of worli. Being al- 
wayàreâdy ahd at hand, and powerfuJly efficient for the aceomplishment of 
her purpoâe, ,a firehappénih^ toany Vesselin the harbor is bètèft et mnchof 
its tënol', and tite damage actiiall^ ensuing therefroin is in inost cases, and 
probably wàs in this case, gireatly lessened inextent." 

'"'The ob'èëryatibnsof Judgë^PEEB in the case of Tke GHer, 31 Fed. Rep. 
4M; arëtô the^afne effèct: ' ' 

';"'ïhese tûi^ rigged in thîs way, foi' the purpose of extingaishing flre, are 
JÛSt as Important for the shipplng interests as thè fire-'éngineS are to thecity. 
ÉEheyjeontribnteas mnch in ftaviiig lossesto tlie peoplcahd toinsiirancecom- 
pftQië», as dotbe AreHBnginea; and it is a piirtof the policy of the law to eucuur- 
;ige,thpse in charge !Pf ^tiem." 

; , I shall àward a totaî salvage of 914,500, to be distributed,^ — $4,500 
to^the iSan. Jjoaqnin No- 4j (3,000 tO- the Monarch and Sea King; 
$7,000 to the Relief. 
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The EAtEiGH.* 

Thb Niagara. 

Hardy ». The Raleigh and The Niagara. 

{msMot Court, s. D. Nevi York, Veibrueiy 20, X890.) 

î. CotïtsiOH-i-Tûo Airt> Tbw AT AscHOB IN Vôo — Want oit Propbb Sionau). 

ïh^ tiugi H. , wltli a âeet of canal-boats in tow, extending f rôin 400 1« 800 feet aste^ 
came to anchor in a dense |ok in theHudson, river. TheN. wasassistedbyahelper, 
the Ë., Whiéh was under the BT; '8 orders^ dnd had propernieans f or signallng in a f og. 
Tbe.'QBoal-boats bad npt. Meld, tbat it , vras the dut^ of the.K.' to hare ordered the 
El. along-side the tow, to give fog signais, and because of her fallure to do so sbe 
was liable for the sinking of a beat in ber tow by colliaion'iMth & moring vesseL - ' 

SJSAHB^FdO^FAULTTNAVlCfATION— ÉXdESSnrllSPBED., :■• ' i 

Ifeis fanlty navigation fc«r a vessel to continue he,r coursa at a speed of oyer five 
miles dnliour, unuecessarily.in the Hudson river. In av^r^ dense fog, on âco1lr^e 
;> wb6]^é other vossels are liable to be encountered. 

,8.'SAia!— IiIBEL POR PBBBONAIi INJUBIES-^DAMAOES. > -, : ' 

W heirè libelant was nearly drowned by reason of a collision between two vessels, 
'' and BUBtained serions and permanent injuriés, 7i«{d,tUàt&b shouldreoover $5,000.*' 

In Admirally. Action for personal injuriés. > 
' Hylmd & Zabrîskié, {oTlihoiant. 

Latowâ! Haldane, for The Raleigh. ' "'■'.' 

(>u7ë»V G'roi/ <t iSfurgicg, for The Niagara. 

BiïowN, J. On the morning of May.8, 1889, a little aftpr ôtinrise, 
the libelant's canal-boat Heàton, being the port boat on the hawser tier 
of a flèfet ojF. beats attached by a hawser to the steam-tug Niagara, while 
the fléeï^as lying at anchor in about the middlé bf the Hiidson riyéi', 
between Englewood dockahd Inwood, was run into by the stèàln îreight^ 
"boat Raleigh, in a very dfense fog. The Heaton and heir câïgo wère 
Bunk; and the libelant, being carried down with aie boat, wàaheafly 
drowned, Though réyived, he sustained serions, iahd more or less per- 
tnanent, bodily injuries. 

The contradictions and difficulties jpresented by the testimony , in taany 
particulars, are remarkable even for a cause of collision, Much consid- 
ération of thé testimony^ however, satisfies me crf two faults,— ^dne on thé 
part ofeach steamer, — -whicb muât resiult in à division of thé damages; 
so that it is ùiinecéssary tb dwell lipon the other perpïêxitiesof the case. 
The Niagara came to anchor between 1 and 2 o'clock a. m. on aécotint 
of the density of the fog; and, though afterwards it lightened up for a 
while, the fog at the time of the collision was so dense that the Heaton 
could not be seen until the Raleigh was within 50 feet of her, — too late 
to avoid collision. Assuming that the Niagara was ringing her fog bell 
every two minutes, as many of her witnesses assert, although as many 
on the part of the Raleigh testify that no bell was heard until just after 

•Reported by Edward G. Benedict, Esq., of the New York bar. 
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the collision, stUl that waa not a sufficient or reasonable protection, in bo 
dense a fog, for a fleet of boats in tow extending from 400 to 800 feet 
astem of the Niagara. It bas been repeatedly beld to be obligatory to 
give some signal from the tow itself, when so far removed from the tug, 
in a dense fog, as notice of its position. The Peahtigo, 25 Fed. Rep. 488; 
Ths City of Alexandria, 31 Fed. Rep. 427. In the présent case the Ni- 
agara had a helper, the tug Easton, along-side the tow, under the orders 
of the Niagara; and theye was no diâiculty in passing ail needful orders 
to the Easton. The canal-boats had not proper means of signaling, the 
Easton had; and it was the duty of the Niagara, not of the canal-boats, 
to see that ail signais needful for the full protection ofthe tow sbould be 
given. 2%e Connecticut, 103 tJ. S. 712. Had the Easton given such sig- 
nais from along'side the tow, they might, perhaps, hâve been heard, and 
the collision avoided.. 

The Raleigh is to blâme for continuing her navigation unnecessarily 
in so dense a fog, wher^ other vessels were lîable to be encountered. She 
sbould hâve stopped at the Englewood dock, if not before. Her own 
witnesses do not claim that at 10 or 15 minutes after 5 o'clock, when she 
kft that 46ck, then nearly a half hour after sunrise, they could see over 
50 yards. There was no constraint or urgency that required the Raleigh 
to keep on. Her course topk her at first nearly across the river, and 
she was thereby very likely to run afoul df any craft anchored in the 
stream. If she was entitled to proceed at ail, I am satisâed, also, that 
her speed was excessive, under the circumstances, and much more than 
her witnesses admit. The collision must hâve been two-thirds of a mile 
from the Erjglewood dock; and their own estimate of the time of collis- 
ion after leaving the dock, viz., seven to nine minutes, would make 
her speed about five miles per hour. It was probably more than that. 
There had bpen fog forseveral hours; yet, incoming from Haverstraw, 
which she left about 8 o'clock, she was not over a half hour behind her 
usual time a.t Englewood, though coming in fog, and mostly against a 
flood-tide. ♦ 

The libelant's injuries are serions. From a strong and healthy man, 
he bas become, through this collision, apparently a confirmed invalid, 
and must lead a life of more or less infirmity and suffering. There are 
some uneertain éléments in the case, however; and, upon the whole évi- 
dence, I think $5,OO0 for hîs personal injuries will be a suitable award. 
A référence may be taken to compute the other damages; for which, and 
for the above allowance for injuries, both steamers must be held liable, 
with costs. 
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MiLi£ P. Newell. 

ICireult Court, JD. Minnesota. Mardi 10, 1890.) 

1. Bbmovai. ov Oatobs— Motion to Rekahb— Filino Rbcobs. 

Though the law of congress relatlng to the removal of causes provldes that tho 
removing party shall file a bond to enter the case in the circuit coart on the first day 
Dî tbe next session, and that, the record being so entered, the cause shall proceed 
as if begun in the circuit court, the other party may file a transcript of the record 
at an earlier day, and hare the case remanded, if it appears upon the face of the 
record that it was not one autborized to be removed. 

2. BAMBr-RiGHT TO RbMOVE — ReSIDBNT DEPENDANT. 

The removal act of 1888 does not provide for the removal of a cause to the fédéral 
courts by a défendant sued in the courts of tbe state of which he is s résident. 

On Motion to Remand to State Court. 

Pi&rce & Nickell, for plaintiff. 

Flannery & Cook, foT defendasxt. : 

Nelson, J. This suit Wais brought in the district court of the county 
of Hénnepiû, in this state; and on the 24th day of December, 1889, 
counsel for the défendant filed a pétition in the state court, signed by the 
défendant, for the removal ûf the case to the circuit court of the United 
States in this district. The plaintiff is a citizen of the state of Rhode 
Island, and the défendant is a citizen of the state of Minnesota. The 
ground of removal is that the controversy in said suit is whoUy betweeu 
citizens of différent states, and that the défendant is interested in the 
controversy. The proper bond was presented to the state court with the 
pétition, and an order for removal was made on December 24th by the 
judge of the state court. 

The laW of congress directs that a condition of the bond should be that 
the défendant should enter in such circuit court of the United States, on 
the first day of its then next session, a copy of the record in such suit, 
etc., and it shall then be the duty of the state court to proceed no fur- 
ther in the suit, and, "the said copy of the record being entered, as afore- 
said, in said circuit court of the United States, the cause shall then pro- 
ceed in the same manner as if it had been originally commenced in said 
circuit court." The act of congress of 1888, amending the removal act 
of 1887, contains the foUowing clause, — the only one applicable to the 
présent case: 

" Any other suit of a civil nature, at law or In equity, of which the circuit 
courts of the United States are gl veb jurisUiction by the preceding section, and 
which are now pending, or which may hereafter be brought, in any state 
court, may be removed into the circuit court of the United States, for the 
proper district, by the défendant or défendants tberein being non-residents of 
that state." 

The preceding section, alluded to, givesthe circuit courts of the United 
States concurrent jurisdiction with the courts of the several states, orig- 
inal cognizance of ail suits of a civil nature, at common law or in equity, 
vhen tbe matter in dispute exceeds, exclusive of interest and costs, the 
,v.4lF.no.lO— 84 
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Bum or value of $2,000, în whîch there shall be a controversy between 
citizens of the différent states;' ; .'3j£Ce .then nèxt session of the circuit court 
of the United States, after the filing of the pétition and order by the state 
judge, commeûOed on the'third-Monday of the: folldWing June. The 
plaintiff has procured a transcript in said cause, containing a copy of ail 
of the papers and files, ànd'âtibpsitted them to this coùH, asking that 
they may be èjecl her^in, wïjioJi was granted, and the iranscript of rec- 
ord, filedFebmary 25, 1896,^ and at the samé timô an order to show 
cause wassoryedupon the defewdant's counsel, \yhy the action should 
not be remanded to the state éourt for the reason that it appeared npon 
the face of tbe record thiat thé «Jéf^dant was not entitied to hâve thé casè 
removed undértbeactof eongrffiifti On the hearing of the motion, the 
counsel for the défendant objected to the court's considering the case, for 
the reason that the motion to iJeasuaiid was prématuré, dnd the circuit 
court could not proceed to détermine the question ofjurisdiètion until the 
first day of the ensuing term. .. .' ■ > . 

No jurisdictional facts are contested by aflSdavits, and the only ques- 
tion pre^entçd-^rWhetheT'ornotth^ court can djeteriïïiiie théquestioiï of 
jurisdiction presentpd upon ,<ie facQ of the record at thia time. An ex- 
aminationpf the .record sbplwSrthatthis is not a proper oase for removal 
by défendant, >under the act of cpngpes?; and it seems yery clear, in the 
removal actpf 1888, that a défendant j!H^hen sued in a court of his owû 
state, cannot remove the cauge intp the fédéral courts; and it is also clear 
.that a fe^er^l ; court, eve^ w^Uiput formai motion, wiU take notice of a 
jnrisdictional;inatter which ia groiund to remand, the cause. If the pe- 
.titipn; and affidavit f^il to biing the case within the statute, it is the duty 
of the cjirçuit court to remapd it., The record, inoluding the pétition:, 
must show jurisdiction in the circuit court; andj when the case is npt 
one of whichj that court can tak^ipogniïance, itmay beremanded at flny 
stage of the .prpoeeding^. If, uppn.tbe face of the record pregented to 
the, court, the jurisdiction and fight of the court; and the right pf re- 
moval, is apparent, the fédéral, court will not proceed to hear and djçterr 
mine the case, ùppn the merits until the next term, at which, under the 
Jaw, the petitioner for the removal is required to enter the record in the 
fédéra;! court., But when a transcript is entered in the circuit coUrt by 
the npnipe;titipning party, and the attention of the court" iscalled toît, 
.and the recor<ii,pn its , face, ?hows the pase is one of which thpfederal 
court cannot taJke jurisdiction, it will entertain a motion to remand the 
cause, in or^er tp prevept ; delay, and secure justice. The court, cer- 
taihly, wouid romand this Çausf» if iJti^re on thp first day 

:pf the then; next «ession, and its; attention was called to it at that time; 
•ahd, as stated' bythe judge in the case oi Ddbànco v. Smgletarifj 40 'Fèd. 
Rep. 181, "why should a tidiirt hègilate or décline to look ftllly ihtb thé 
record in the first instance, and détermine whether or not it bas ahy jii- 
ïisdictioûi pf the casé; when monthsaftérwards it must màke this exiâm- 
ination, and, failing to findj'jurisdictîonal. facts, must vacate ail orders 
.theretofore madéj: and remand; the îcàise tothc state court." This court 
«annpt take ? cognizancé of lÛie ■ suit ,unless. it ' was légally remo ved' ioto it 
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frona the court in which it orîginaled. What justifiable ground can b& 
iirgedfor retaînjngthe case hère .when,upon the face of the record, it is 
clear that the court can take no cognizance of it, and it must be finally 
remanded to the state court for want of jurisdiction? In my opinion, 
the plaintiff is not prohibited from filing the record at a date earlier 
than the first day of the next session, and can then challenge the juris- 
diction of the court as it appears upon the face of the records. Motion 
to remand granted. 



SiUTZ et al. V. Hândlev et oL 
(OircMtt Court, M. D. Tennessee. Maroh 18, 1890.) 

1. COBPOBATIONS^AOTiON AéAINST StOCEHOLSBRS— RÈS JDDIOATA. 

Where, lit an àotion agalnst a corporation for the price Of machlnery, a counter- 
claim for damages bv breach of warranty is disallOwed, it is res j^iaUiata as to 
the stockhoiders, and such counter-claim cannot be pleaaed in a suit, on the sama 
cause of action, to reeover the amOunt unpaid on their subscrit>tions of stock. 

a. Samb— Inobbabb oï Stock— Validitt—Estoppel. 

Where ail the stookholders of a corporation assentto the action of a stockholders' 
meeting in increaslne the capital stock, or ratify such action, they cannot aftèr- 
wards object to such increase that no formai notice of the meeting was given, or 
thatit was beld in another state than that in waich tbe;corporation was chartered, 
there being nothingin the charter to problbit its belngsobeld. 

8. Samb. 

Where a corporation organized nnder Gten. St. Ky. c. 56, bas by its charter the 
power to Increase its capital stock, its stockholders, who hâve aertuiesced in such 
an increase' and receiveS the stock issued thereupon, when sued by a creditor of 
the corporation for the amount unpaid on such stock, are estopped to say that the 
increase was invalid because it'was not publlshed and recorded as required by sec- 
tions 5 and 6 of the above chapter. 

4. Samb— Stockholders' Liabilitt bob tJNPAro Stock. 

After such increase was made in the capital stouk, a portion of the new shares 
was distributed among the stockholders, upon the understanding that they were 
the owners of the new stock in proportion to the amounts they respectively held of 
the old, and tbe certiflcates issued to them recited that the stock was paid up. The 
corporation then became indebted to complalnants, who had notice of the increase 
of tue capital stock, but not of the disposition made of it, and afterwards thé corpo- 
ration became insolvent. Held, that the stockholders are liable to complainants 
for the fuU amovtht of the new stock so issued to them, and not pald for; the capital 
stock being a trust fuod for the beneât of creditors. 

6. Samb. 

This liability for tbe full amount represented by the unpaid stock, on the in- 
solvenoy of the corporation, eztends to persons to wbom a portion of the new stock 
was Issued as an inducementto purchase bonds of the coi^oration, though they, 
too, received certlficates reciting that the stock was pald up, since their acceptance 
and holding of the stock is, in légal effect, a subscriptiDu therefor which imports a 
promise to pay. 

In Equity. Creditors' bill. 

WaUer Evarw&nd ïT. i. Gordon, for ocra plaînants. 

E. H. East axid PUdieréc Weaver, for delendants. 

Jacksqw, J.,,| The complainants, on behalf of themselves and ail other 
preditors of the Clifton Coal Company who may choose to come in, bring 
this suit to reach and subject to the payment of their debts against the 
Company the, amounts remaining unpaid upou ehares of the capital stock 
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ofîsaid corporation held and owned by the several individual défendants. 
Ihé material facts of the case, on wMch the questions of law ârise and 
thè rights of the parties dépend, are but little controverted, and are as 
foUows: In June, 1883, the Clifton Coal Company was organized nn- 
dei^ the gênerai laws of Kentuclty. Cliapter 56, Gen, St., which went 
into efifect December 1, 1873. Afterenumerating in détail the purpose, 
nature, and character of the company's business, and its spécial powers, 
the charter provided, amoug the latter, that "theamount of capital stock 
shall be $120,000, with power to increase to $200,000 by a majority 
vote of the shareholders; the times when and the conditions upon which 
said stock is to be paid in to be deterinined by the board of directors." 
By another provision the board of' directors were authorized to reçoive 
real estate, leasehold estate, mining rights, the right to take timber and 
right of way, io payaient of such parts- of subscrîption for capital stock 
and at such value as they might deem advisable, Thei^shares .were fixed 
at$100,eaçh. ; Thé charter ifurtherproyi<ied that the indebtedness of the 
, Company should at no tirhe exceed two-thirds of its. capital stock, and 
that the privaté property of its stockholders was to be exempt from ail 
liability for corporate debts. This exemption, however, had no référencé 
to the liability-of shafehçlders on uppaid stock; for by the fourteenth 
section of said chapter 56 of the General Statutes, under which the corpo- 
ration was organized, it is provided that "nothing herein shàll exempt 
the stockholders of any corporation from individual liability to the 
amount of thé nnpàid installments on stock owned by theni, or trans- 
ferred by theni for the purpose bf defrauding creditors; and exécution 
against the coœpany may, to that extent, be levied upon the private 
property of such individual." 

The articles of incorporation were duly recorded July 3, 1883, in the 
county court èlerk's office of Hopkins county, Ky., and the company's 
principal place of business was established at Manington, in the adjacent 
county of Christian. The capital stock, to the extent of $120,000,.as to 
which no controversy arises in the présent suit, was promptly subscribed 
for, and the cbrnpany immedia.tely cômmenced opérations upon the lands 
it had acquirèd,'and proceeded to make large outlays and expenditures 
for machinery, buildings, , merchandise, and labor connected with thé 
mining and selliiig of coal for steam and gra,te purposes, to which: its 
business was, for several years, chiefly confined. Early in 1886 expjeri- 
inénts were made apd bpiriions were expresséd by experts, which.ledsthe 
stockholders and managers of the company to believe that the company's 
coal could be profitably converted into iroa-inaking coke. On.jyiarch 
31, 1886, a meeting of the stockholders was held, (ail' thé stoèk Hèing 
represented in persori orby proxy,) at whichi after recitihg thàt $,^0,- 
000 was needed and rfequired by thè coiripany with which' ta buiid côke- 
ovens, buildings, and structures of varions kinds, and to further develop 
thé : property iit^iyas unànimously resolvedtd 'issue thé b'ondb of thé 'Com- 
pany to an amottnt Dot exceeding $50,000, ii'ïsunis of'$l'/000 eàch, due 
at 30 years after April.l, 1886, beatïrig^ 6 per cent, 'interest, 'piayabîô 
semi+annually jand secured by- trust rnértgâgé upon 'the' donipaiiyi's îàhds,' 
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mines, machinery, buildings, and equipments. The président of the 
Company was authorized to dispose of said bonds when ready, as in his 
discrétion might seem best. The mortgage was duly executed to the 
designated trustée, and recorded, and bonds of the company to the 
amount of $60,000 were issued. A sale of thèse bonds was not prompt- 
ly effected, and, needing funds to carry on its contemplated and desired 
improvements, the company procured loans for considérable aniounts 
from certain banks in Nashville, for which its notes, indorsed by several 
of its larger stockholders, were executed; and, as a further protection to 
the banks making the loans, said bonds were deposited with them by 
way of additional collatéral security. 

On- the ■ day of May, 1886, à called meeting of the stockholders 

was held at Nashville, Tenn., 1,073 of the 1,200 shares being représenta 
ed in; person, when "it was unanimously resolved that the capital stock 
of the company be increased to $200,000, as authorized by the charter; 
the purpose for which said stock is issued being the betterment of prés- 
ent, plant, and the construction of a new- plant for coking purposes." 
The proceedings of this meeting were taken down at the time in pencil by 
the. acting secretary, but, by inadvertence or oversight, the resolution 
was not formally entered upon the minute book ofthe company . until 
1888, when the omission was discovered. But the fact of the meeting, 
of; the stockholders who were présent, and the adoption of the résolution, 
ie fully and dearly established, aside from the pencil mémorandum of 
the proceedings, and the subséquent entry.thereof upon the minute book 
of the company. It was supposed and assumed that the increase of 
$80*000 to the capital stock of the company, notwithstanding the ex- 
pre;ssed purposes for which it was made, belonged proportionately to the 
eyisting stockholders, and that they couldcontrol, dispose of, distribute, 
ai)d divide the same as they deemfed proper. Acting upon this idea, and 
being advised by a banker who had undertaken tosee the company's bonds 
that, in order to make them "go" more readily, it would be well to add an 
equal amount of the stock for distribution with eaeh bond, the managing 
pfficers of the company, on Deeember 30, 1886, with the knowledge and 
consent of ail the stockholders th en holding tbe original stock of $120,- 
000, prepared, and caused to be circulated, a subscription, paper, as fol- 
Ipws, yiz.: "We, the undersigned, subscribe for the amount set opposite 
to ournames, respectively, to bonds ofthe Clifton Goal Company, aggregat»; 
ing $50,0Q0. It ia agreed that $60,000 of the, $200,000 capital stock, 
be distributed jm) rata among the subscribers td the above bonds." The* 
défendants Handley, Neely, McLester, Talbot, Eletcher, Buckner, James, 
Erwin, Lannom, P. T. & W. A. Rankin, Murray, Dibbrell &.Co., Orr, , 
Jackson & Co-, and, White^ with others not served in the-suit, became* 
subscribeiîs to said paper for différent amôuntSi ofthe bonds, to the ex-., 
teflt of $45,;OG0, leaving $5,000 thereof untaken. The défendants : 
IJandley and Neely were existing holdera.of largeportiops ol theold stock. ■ 
The défendant White had been an original stockhôldér to the am;0unt of 
$2p,0ÔO., but bad transferred his stock in Nowembér, 1885.. He^ with 
li[e§ly.;and;Sftnford, wfts anindorger of.the.coœpany!s note for $16,500, 
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for *hidhrib0U't;$3O,OOO of said^ bonds were hypothecated ■ ad collatéral 
sécTuaty/with the bank, (the bolder of tbe note,) of wliich White -was a 
directorl' White authorized his name to be signed to saîd subscription 
paper for $5,000 of the bondsj upon an understanding and agreement 
made with> Neely and Sanford thàt they would take up the bonds in a 
ffiw daysv or get some one to take them off his hands in a short time. 
This arrangement formed no part of the subscription paper, nor was it 
made as a condition theretoj but was a private understanding between 
White and said parties, to provide for the payment ofsaid subscription. 
Néelydnd Sanford made their note, on demand, for $5,000, whioh 
White indorsed, and the bank of which White was a director acceptëd 
the notb, and pàid out for White said amount; to thesecretary and treas- 
urer of thç company, who delivered to the bank, for White, $5,000 
ofsaid bonds, and an equal amotrntof stock, which the bank was to 
bold as collatéral security for tbe payment of the note; in which position 
the matter stood at the filing of his answer herein. It is claimed for de- 
fendant White that he did not read or examine the subscription paper to 
which he authorized his name to be signed. This was his own fault, 
and constitutes no défense. "It willnot do for a man to enter into a 
contract, apd, when called upon to tespond to its obligations, to say that 
he did not read itwhenhe signed it, or did not know what it coutained. 
If he will not read what he signs, (or authorizeâ to be signed,) he alone 
iSiTesponsible for. his omission." Ô''*'"^' 2H6î7cocft, 91 U. S. 50. The 
proof, however, established that he knew of the arrangement to hâve an 
equal amount of stock "go" with the bonds. Neither will White's agree- 
ment with Neely and Sanford alter his position as the actual holder off 
the 50 shares' of stock issued with the $5,000 of bonds subscribed for by 
him. So far as créditera are concemed, he remains the holder of said 
50 shares, (see ^Hawkma v. Glmn, 131 U. S. 326, S36, 9 Sup. Ct. Rep. 
739,) and Gccujrîes the sanie position as other défendants who acceptëd 
stock with bonds. 

, Some of the other défendants^ not previously connected with the Com- 
pany as stoofcholders, were led, as they state, to subscribe for said bonds 
on the supposition that the stock which was to bé distributed with the 
bonds was or wouM be a part of the old stock, which existing stockhold- 
ers.woujd suJrender for their benefit. But no such représentation waS' 
made byany agent orofficer of thè company. Mr; Handiey, who was 
most active in procuring subscri^ïtiohs for the bonds, appears to havè 
acted in perféct good faith. His représentations were to the effect that 
tbe company had concludedto bond itsproperty for $50,000; that it had 
beenascertained that its coal would make coke; that, with the assurande' 
of making coke, the property was first class; that under the èharter it 
was allowed to increase its capital stock to $200,000; that $120)000 was 
aiready i&sued; thata resolution had been passed by stookbolderé tO issue 
thé remaining $80j000 of stock, a part of which wOuld be given with the 
bonds; that thè original $120,000ibf stock would havôrio préférence over 
the new, or increased $80,000; and that in hisopinion, with proper manage- 
njent, the stock w®uld be at or above par in two or three years. Hebe^ 
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'lieved, as dîd other sto6kholders,:that tJie propôrtyqfthe Company wa^then 
«ntirely adéquate and sufEcient for the payment of said bonds. The mines 
aiiid property at the tijjae : were in good condition. The Company had, 
in thesummer of 1886, boûtracted witb complainant Statz for machinery 
to crush and work the coal, go as to free it of sulphur to such an extent 
as to make it coke well. ; It had a guawnty that tins machinery would 
sufficiently rid the coal of sulphur to enable the copipany to cernent it 
intogood coke. If this fexpectation of jnaking coke, which was in pr<>- 
eessof trial at the time subscriptions were solicitéd, had been subsequent- 
ly rèaliïeâi, the reasonable value of the company's property would hâve 
been from $200,000 to $300,000^ Hàndley had this sort of confidence 
in the future of the company, whîch he honestly expressed, and thesub- 
scribers to the paper of December 30, 1886, were.no doubt largely influ- 
eùced, on taking said bonds, by the hopes and expeetations , they enter- 
,tainediiis to the future value of the stock of the oompany, which was to 
be distributed to them along with the, bonds. Tbâ old stock of the çom- 
jpany w^ at that time tated on the market at from 33 to 50 cents çn the 
dollar. 

After paying for the botids, there was issued to the seyeral subscribers 
therefor, in January, 1887, equal amounts of the company's capital 
stodc; the recei^rts for the certificates géneraUy reciting that the stock 
.was "issued with bonds for same amount as pér agreement," or "issued 
to go with.S-: — '■ — bonds of company as per agreement ofstOçkholderB," 
and upon the face of the certificate it was stated that the party nanaed 
theréin wasentitled to somany shares"ôf the fully paid capital stock of 
Clifton Goal Co. , which shares are transférable on the books of the com- 
îpanyjieitber pergolially or byiattorney, upon surrender of this certificate, 
free from ail- daims or demands on the part of thç company." 

Au the défendants that thus took stock with the bonds appear 
upon the company's books as stockholders; ail of them stiU hold gaid 
stock; and ail, except White, havç, either in per^onior by proîfy, voted 
the same at subséquent meeting of the stockholders. In March and April , 
1887, $30,000 of the ,new or increased stock was distributed pro, rator 
amongthe holders of the old stock, thereby increasing their respective 
shares or holdings 25 per cent. This increase of their stock wfts efifected 
by simply surrenderijig their certificates of old stock, and taking new 
certificates for the larger amount. Thus the défendant Handley, in lieu 
of certificate No. 1 of old stock for 200 shares taken up, reçeived, on 
March 8, 1887, new certificate No. 16 for 250 shares. So with other 
certificates surrendered Ijy him, making his proportion of the. increased 
stock 86t ishares, Thi3 défendant Neely, who hadSOO shares of the old 
,stock, knew of the arrangement to issue an equal amount of stock with the 
boads, and to distribute $80,000 of the inoreased stock orderp4:by the 
résolution ofMay, 1886;: and on April 6, 1887, executedrbispower of 
attomey to Samuel R. Sanford, authorizing the latter, for him. and in 
hîs name, to receipt "to the Clifton Coal Ckjmpany for stock in mypam.e, 
and tmnsfer and sell the same as; if I were there présent." llndarthis 
îpower of attoTOcy Sanford; sumndered Neel,y'8 #i, .cejtifisftte; ; for 300 
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Bhareis, and for Neely, and in Neely's name, receipted for 375 shares of 
stock, the certificates for which were delivered to Sanford, as agent for 
. Neely, aûd which Sanford subsequently voted at the stockholdcrs' meeting 
under a gênerai proxy which he held from Neely to represent his stock. 
Neely daime that he has never received the new certificates for the in- 
creased Shares; that Sanford's act in receipting in his name for the new 
or additional 75 shares was unauthorized, and therefore not binding upon 
him. In view of Neely 's knowledge ôf the disposition proposed to be 
made of the increased stock ordered by the resolution of May, 1886; of 
the fact that the idea prevailed with the old stockholders that this in- 
creased stock belonged ta themselves; of his gênerai authority previously 
given to Sanford to represent his stock ; of the express language of his 
power of attorney; and of the fact that Neely 's name thereafter stood 
upon the company's books as the bûlder of said new or additional 75 
shares, — ^^his effort now to disclaim ownership thereof cannot beallowed, 
àlld in respect to said 76 shares he must be held to stand precisely upon 
the samé footing as défendant Handley occupied in regard to the extra 
861 shares received by him. 

This disposition which was made of the increased or new stock, in 
distributirig $46,000 thereof to the subscribers for bonds, and $30,000 
thereof among the old stockholders, proportionately, does not appear to 
to hâve been authorizôd or directed by any expressed corporate action. 
The books of the Company in évidence show no action, either by the 
directoré or stockholders, on the subject. It is, however, established by 
the proof that ail the old stockholders knew of and acquiesced in the 
disposition of the new stock as made; that such increased stock was 
represented and voted at subséquent meetings of stockholders; and that 
it was recognized and held ont to the public as a part of the capital 
stock of the Company. 

The debts due the several complainants were contracted by the Com- 
pany after its bonds, as dirpeted by the resolutions of March 31, 1886, 
were issued, and after its capital stock was increased to $200,000 by the 
resolution of May, 1886. On January 11 , 1887, the company executed 
its note to complainant Stutz for $3,266.87, payable April 11, 1887, be- 
ing for the balance due him for certain patented coal-washing machin- 
ery furnishéd the company under contract made in June, 1886, to pré- 
pare the coal for eoking. He obtained judgment against the company 
on said note in thé United States circuit court at Louisville on March 8, 
Î888, for $8,466.20, on which exécution was duly issued, and returned 
milla hona. The complainants Bagon Bros, and Louis Stix & Co. sev- 
erally obtained judgments against the company in the circuit court of 
'fibpkins county, Ky., for their respective demands, in October, 1887, 
on which exécutions were issued, and also returned nuUa bona. Their 
judgments were foundedupon claims for mercbandise furnishéd the com- 
pany, at its reqUest, between March and August, 1887. The debt due 
Eagon Bros, is fully estaMished, aside from their judgment, the validity 
of which is attacked for want of proper service. But we think their 
judgment isvalid, the sommons having been served upon Allen, the 
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secretary and treâsurer of the Clifton Ooal Compaûy. Complaînants had 
no knowledge or notice of the subscription paper of December 30, 1886, 
under which $45,000 of the new stock was distributed to those who sub- 
scribed for bonds, nor of the distribution among the old stockholders of 
$30,000 of said increased stock; nor does it affirmatively appear that 
they, or either of them, dealt with and trusted the company upon the 
faith of that increased stock. But the fact that the capital stock had 
been increased to $200,000 was made public, and was generally known. 
The Company being unable to pay its debts, the circuit court of Hop- 
kins county, Ky., early in 1888, on the application of certain creditors, 
placed its property in the handg of a receiver, and the company became 
and is now hopelessly insolvent. The complainauts, on behalf of them- 
selves and ail other creditors, seek to compeï the several défendants, as 
owners of the increased capital stock, to pay up the amounts of their re- 
spective holdings to the extent necessary to satisfy their debts against the 
company, claiming that both those who accepted such stock with the 
bonds subscribed for, and those of the old stockholders to whom portions 
of the increased stock was distributed, are equally liable, and bound to 
make such payment, on the broad and well-established principle that 
unpaid capital stock of a corporation in the hands of original holders is 
a trust fund for creditors, which the corporation and its stockholders can- 
not, by any contract, contrivance, or arrangement between themselves, 
divert from that purpose and application. 

No valid objection can be raised to the form of the suit. The bill is 
properly fîled, under the authority of HcUch v. Dana, 101 U. S. 205. 
Its object being to reach and subject a trust fund, complainauts were not 
even required to hâve reduced their claims to judgments, and exhausted 
their remedy at law after the insolvency of the company. Case v. Beau- 
regard, Id. 688-690. 

The défendants interpose varions spécial and gênerai défenses. They 
rèsist the right of complainant Stutz to enforce payment from them, on 
the ground that he warranted or guarantied the coal-washing machinery 
which he furnished the company to accomplish certain results which it 
failed to do; that by reason of such failure there was a breach of his 
warranty or guaranty, whereby the company sustained great damage, 
which, it is claimed, exceed his claim, and should defeàt his recovery. 
But this counter-claim for damages, sustained by the alleged breach of 
warranty or guaranty, was set up by the company as a défense to 
his suit injhe United States circuit court, and was disallowed. It can- 
not be relitigated in this case, for the reason that the détendants, as 
shareholders, being represented by the corporation in that suit, hâve al- 
ready had thèir day in court on this question. The judgment in Stutz'a 
favor is conclusive against défendants, until reversed for error or im- 
peached for fraud. It cannot be coUaterally attacked, or shown to be 
erroneous, in this suit. Mor. Priv. Corp. §§ 865, 886, and cases cited; 
Tayl. Corp. § 737. The défendants who accepted stock with their bonds 
set up, as a spécial défense, that the stock which they thus acquired was 
understood tp be, and was in fact, a part ofthe original $120,000 paid-up 
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éhares held'by the old stocklioldèrsv Whiï sûiTendered tle" same to go 
with thfe bonds, and that such stock i8tberefore"rK)n-assessable" in tbeir 
hands. No sùeh contract or understandi-ng, either with the companyor 
old stockboldérs, is sbownj nor is itin any way implied from the terras 
of the subscription paper of Decembeï 80, 1886, under which the bonds 
and accompanying stock weïô obtairied. The old stockholders in fact 
ioade no such surrender for the' benefit of those who took the bonds. 
On the contrary, the stock, which was given to thé purchasers of the 
bonds, was issued before the old stockholders surrendered their old cer- 
tiflcates, for the purpose of obtaining new certificates for the larger 
amount. It is thus clearly established that the stock, which went with 
the bonds, was a part of the increased, and not of the original, stock. 
This spécial défense is not, therefora, establisbed, even if it would hâve 
availed anything under the alleged arrangement; : 

We corne iiext to the considération of the main défenses interposed by 
ail the défendants, whichare: Mrst, that the iiicr^sed stock was void,* 
and neither conferred any rights nor imposed any liabilities upon them; 
and, second, that, îf said increase was valid or binding upon them, they 
cannot, under the ciroumstances, be required to pay the amounts repr&- 
sented by their several holdings of such stock, in order to satisfy ored- 
itors of the company. It is urgedthat the attempted increase of stock 
was void,beeause the stockholders' meeting which authorized itwashéld 
in Tennessee instead of Kentucky; bécause no formai notice thereof was 
given; and because such increase of stock, being an aniendment of the 
conlpany's charter, was not recorded in Kentucky, and notice of the same 
published, which it is daimed constituted conditions précèdent to any 
valid increase of the stock. The chartôri of the Clifton Goal Company 
eontains nô express provision limiting the company, in its business 
transactions, to the territory of Kentucky. On the contrary, it was au- 
thorized to establish agenbies and transact its business as well withoui as 
within the limits of that state. The charter eontains no express inhibi- 
tion against its directors and stockholders holding their meetings out of 
the state. It "is settled that, in the a,bsence of such prohibition in 
the charter or laws of the state creating the corporation, the directors 
may hold their meetinp and transact' the business of the com.pany in 
another state. Ralkoad Go, v. Oowdrey, 11 Wall. 476, 477. Stockholders' 
ineetings, however, should generally,be.held within the state bywhioh, 
or under whose laws, the corporation is chartered, in order to be bind- 
ing upon a dissenting minority. But no valid objection can be made to 
astockholders' meèting/held in a foreign jurisdiction^ provided ail the 
shareholders give their consent to such meeting, or ratify its action. In 
thé: présent case, eyeryi stockholder assented toand ratified the meeting 
held at Nashville, which directed the increase of stock; 1,073 of the ex- 
isting shares were represented in person at the meeting, and the two 
holâers of the remaining 127. sharès ralified and approved of the action 
tàkeni by said meetii^J Under such cirdumstances, previous foçmal îio- 
tice of the meeting wà8(ndt;ne6essary,jand the increased stock then au- 
tborize<ï, haviog beeri carried upon the books of the company, cannot 
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tiow be questioned, for want of formai notice of the fûeeting, or becàuse 
itwas held in Tennessee. 

The remaining and chîef ground on which the invalidity of the in+ 
creased stock is restedis the faîlure to record and publish the fact that 
sviçh increase had been authorized and made. It is contended, or this 
proposition assumes, that such reçording and publication were conditions 
précèdent to any valid increase of the capital stock; and sections S, 5, 
and 6 of çhapter 56 of the General Statutes of Kentucky are referred to 
as sustaihing this view. By section 3, incorporators are requiredy before 
commenciog any business other than organization, to adopt articles of 
incorporation, which, after being signed and acknowledged as deeds are 
«xecutedi,; are to be recorded in a book kept for that purpose in the of- 
fice oftbé clerk of the county where the company's principal place of 
business islocated. By section 5, notice is to be published at least four 
weeks in some convenient newspaper, giving the name of the corporation, 
and its principal place of business; the gênerai nature of the business 
proposed to be transacted; the amount of capital stock authorized; the 
îime of its commencement and termination; by whàtofficers its business 
is to be oonducted; the highest amount of indebtedness to which the 
corporation is at any time to subject itself; and whether the private prop- 
erty of the stockholders is to be exempt from liability for the corporate 
^ebts.. By section 6, the corporation may commence business as sood 
as the articles are filed for record in the proper office, and its acts are 
deemed valid if said publication is made. This section further provides 
that "no change in any of the foregoing particulars shaU be valid, un- 
less recorded and published as the original articles are required to be; 
nor shall any change be made at any time, or in any manner, which 
would be inconsistent with the provisions of this act." In the case of 
Heinig v. Manufacturing Co., 81 Ky. 300, it was held that the publica- 
tion and filing of articles of incorporation in the proper office for record, 
as required by said section, were conditions précèdent to the validity of 
any acts of the corporation. But that décision was expressly overruled 
in the subséquent case oi WaUon v/RUey, 85 Ky. 413-421, 3 S. W. Rep. 
605, in which it was held that the opération of section 6 must be re- 
stricted and confined, so {araa it by implication déclares the acts of the 
corporation: in valid, to cases where it is sought to annul the charter or 
franchise as authorized by the seventeenth section of said act, which pro- 
vides that "persons acting as a corporation, under the provisions of this 
act, shall be presumed to be legally organized, until the contrary is shown; 
and no subh franchise shall be declared actually null or forfeited, except 
in a regular proceeding brought for that purpose." By section 18, it is 
provided that "no persons, acting as a corporation nnder the provisions 
bf this act, shàll be permitted to set up or rely upon the want of a légal 
organization as a défense to action brought against them as a corporation; 
mor shall iany person who may be sued on a contract made with such cor- 
poration,, or sued for an injury done to its property^ or for a wrong done 
to its interests, be permitted to rely upon such want of légal organiza- 
tion.'':; ■■■..■ ■/,. ■ 
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Bat'àside from the eStoppel created by this last section df the act, and 
independent of the construction placed by the Kentucky court of appeals 
uponN4ie above-quoted clause of section 6, which this coiart, upon well- 
eettled rules, should follow, can it be maintained that défendant can suc- 
cessfuUy question or impeach the validity of the increased stock because 
of the company's failure to record and puUish the facts of such increase? 
"We are olearly of the opinion that they cannot. It is conceded that the 
corporation had authority to increase its capital stock. This power was 
not only expressly conferred in and by its charter or articles of incorpo- 
ration, which authorized the company "to increase its stock to $200,000 
by a majority vote of the stockholders," but was clearly implied from the 
provision of section 6 and the gênerai law. Being investéd with author- 
ity of law to make an increase of its capital stock, it is settled by the 
décisions, especially of the suprême court, that neither the corporation, 
nor stockholders who accept such increased stock, can, after the insolv- 
ency of the company, question its validity as against creditors for any 
failure or n^Iect on the part of the company to do some other act, the 
performance of which rested or depended upon itself. There is a clear 
distinction between the power to make an increase of stock and the 
formality to be observed or act to be subs'equently performed by the 
corporation in the exercise oi such power. A want of power or lawful 
authority will defeat or reuder void an attempted increase, while irregu- 
larities in the exercise of conceded power is never allowed to invalidate 
such stock, or to furnish thô holders thereof an available défense against 
liability thereon. Where the power to- increase its capital stock exists, 
and is exercised, the corporation's failure to perform some act devolving 
upon itself, in connection therewith, such as recording and publishing 
its action, constitutes an irregularity or neglect of duty of which the state 
only can complain or take advantage in a direct proceeding against the 
corporation; but stockholders who hâve accepted portions of such in- 
creased stock are estopped from denying the validity of the increase up- 
on any such irregularity or neglect. This is clearly settled by what are 
known as the Uptrni Cbsea, (^Upton v.lHbUcock, 91 U. S. 45; Sanger y. 
Uptm, Id. 56; Fefesfer v. Upton, Id. 65; Chubb v. Upton, 95 U. S. 665; 
PuUman v. Upton, 96 U. S. 328; and Casq/ v. Galli, 94 U. S. 673.) The 
principles announced in thèse cases are directiy applicable to the présent 
on the point under considération; nor are they in any wise modified or 
affected by the subséquent décisions oî Se&vill v. Thayer^ 105 U. S. 143, 
in which the distinction between the want of power to make an increase, 
and irregularities or informalities in the exercise of a conceded power, as 
above suggested, is illustrated and applièd. By the law of Kansas, the 
power of the company to increase its stock was expressly limited and 
confined to double the amount originally authorized. The attempted 
increase was in excess of that amount. It was held that such excess was 
void, and conferred no right and imposed no liability upon the holders 
thereof, upon the ground that there was a want or lack of power on the 
part of the company to make such auincrease. For this reason, those 
who received certificates for such unauthorized stock, although they at- 
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teaded corporate meetings, were held not to be estopped from disputing 
its validity. The suprême court, speaking by Mr. Justice Woods, say: 
" We think he [the holder of such stock] is not estopped to set up the 
nullity of the unauthorized stock. Il ia true that it bas been held by 
tbis court that a stockholder cannot set up informalities in the issue of 
stock whicb the corporation had the power to create;'' citing the Upton 
Cases. "But those were cases where the increase of the stock was author- 
ized by law. The increase itself was légal, and within the power of the 
corporation, but there were simply informalities in the steps taken to 
efifect the increase. Thèse, it was held, were cured by the acts and acqui- 
escence of défendant; but hère, the corporation being absolutely without 
power to increase its stock above a certain limit, the acquiescence of the 
shareholder can neither give it validity nor bind him or the corporation." 
The reason for the distinction thus indicated is founded upon the prin- 
ciple that a corporation bas no inberent authority of its own motion, or 
by its own action, to effect fundamental changes in its constitution or 
organic law, such as an increase of its capital stock involves. It is an 
essential prerequisite or condition précèdent to the validity of such a 
change that the sovereign by whom the corporation is created, or under 
whose law it is organized, shall give its consent thereto, either in the 
company's charter, or by some gênerai or spécial act. But, when such 
authority is cônferred, those who accept stock under the exercise of the 
power by the corporation are not allowed to shield themselves from lia- 
bility in respect thereto by setting up the failure on the part of the Com- 
pany or of themselves to perform any subséquent act or duty resting 
within its or their own côntrol, such as making, recording, or publishing 
a certificate of such corporate action. This court had occasion to con- 
sider and apply this distinction between lack of power on the part of the 
corporation and the mère non-performance of acts devolving upon itself 
or within its own control in the case of Winters v. Armstrong, 37 Fed. 
Bep. 508-520, where the subscribers for increased capital stock were 
ïelieved because the corporation failed and ceased to exist before it had 
acquired the requisite power to make the increase. In Veeder v. Mudgett, 
95 N. Y. 295, the facts were that the corporation was organized in 1868, 
with its capital stock fixed at $200,000. No certificate of its incorporar 
tion was made and recorded as required by the law. In 1869 a resolution 
was passed by the company's directors increasing the stock to $300,000. 
At an informai meeting of the stockholders a vote was passed approving 
this action of the board of directors. This meeting of stockholders was 
not called, nor was the vote approving the increase passed by two-thirds 
of the stockholders, as the law required. No certificate of this increase 
was made and filed for record as required by section 22 of the act under 
which the company was organized, and which provided that "when so 
filed the capital stock," etc., "shall be increased." The increased stock 
was issued, and the holders of a portion thereof were, upon the insolv- 
ency of the corporation, sought to be made liable on tibe same. It was 
urged in défense that, in view of the requirements of the law, and of the 
jçntirei absence of any oompliance there with, said increase of stock was 
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•jidt vaiiâ, and that the hoHei's' thefebf werôiiot estopped froni dispUtînè 
;its invalidityv After rèferrîng tb'tiie failure of the corporation, to observé 
îtàe ijfaimrenîeâtB of the statuteî the* court say, (page 310:) 

"Tliè" altieïnptëd Increase Was thérefûre illégal, but the rèapôndent insista 
that rieyëfthfîîessl as agairist the creditors of the cottipany, the défendant 
stockhôlders, 'hy accepting thelr prtfpôrtion of the increased stock by voting 
for itsincrease by taking dividends lipon it, and holding it eut to those deal- 
ing withthîeiCQÇppaiiy ft? auiartual componentof its capital, are estopped from 
denying the légal, validity of the increase, and mustbe held responsible, as if 
it wasvaîid. ïlie àuthorities for thîs doctrine are numerous and strong. 
Bâton vÏMpinéàll, 19 N. Y 119; C'hùbbv.Vpton,95 TJ. S. 665; Aspinwall 
V. Seuxhi, 57 N. Y. 831; Railroad Co. v. Cary, 26 Ni Y. 75; Kent v. Min- 
ing Co., 78 m Y. 159; SMdon E.B. Co. y. Eiokemeyer H. B. M. Co., 90 
N. Y. 613. Thè answer madè t;o them is that an act absolutely and wholly 
void, becaijse junder the law incapable of being peiformed, cannot b© made 
valid by eatoppel.,; ïhis is true where under the law there is an entire lack 
of power tb do the act which is brought in question, The distinction is well 
illustrated iaScoxiUl v. fhayer, 105 U. S. 143. Under the law of Kansas, no 
Company like that then beforé the court could increase its capital to more 
than double an àmount originally authorized. The capital was sought to be 
•increased in excess of that amount , As against creditors, it was claimed to be 
a valid increase, by the operatioQof an estoppel, but the court rnled other- 
■wise, and justty; for the very foundat^ion of an estoppel, the misleading of 
creditors tp their ihjury, was wanting. The latter knew, and were bound to 
know, that no power existed toso increase the capital, and therefore that it 
was not increased; and henoe thëywerë not and could not be raisled. But 
where, as in the présent case, the abstract power did exist, and there was a 
way in which theincrease could lawfullybe made, and the creditors could, 
witbout fault, be^eve that the increase had been lawf ully eSected, and the 
necessary steps had been taken;, then the doctrine pC estoppel may apply, and 
the increased stock be deemed valid, as to the creditors." 

So it ia said in Morawetz on Private Corporations, § 763, that "if a 
corporation isauthorized by lawto increase its capital stock, upon com- 
plying with ciartain prescribed forms or conditions, and the corporation 
or its agents appear to hâve endeavored to comply with the prescribed 
forms or conditions, and hâve in fact increased the cbmpany's capital 
stock by issuing new shares, on the assumption that the légal right to 
increase the capital stock had been acquired, and if the holder of sùch 
new shares bas acted as a shàrehôlder, and enjoyed the rights of a share- 
holder, then the creationofsuch newshares wili be recognized by the courts, 
and given efifect according to the intention of the parties, although the 
statutory forms or conditions were not complied with, and no légal right 
to create thé new shares was in faotobtained." Chubb v. Upton, 95 U. 
S. 668, is to the same effect, where it is said that, "if it be conceded that 
its increased stock was but de facto, and that it could hâve been an- 
«uUed or èup'ptessed by the action of the attorney gênerai, as acting un- 
der an irr^ulâridrganiaation, the défendant dérives no aidfrom the ad- 
mission. The ! 'Cases cited are cîëar to the point that he cannot make 
thô objectioUj but must perfornithe engagement he bas made." 

Under thèse aiithorities, ^nd Under the provision of section 18 of 
chttpter 56 of thô General Statutes of Kentucky, and the construction 
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placed by the court of appeals of that state upon section 6 of said chap- 
ter, it is clear that défendants cannot impeach the yalidity of the in- 
creased stock of the Clifton Coal Company, held by them, respect! vely. 
That increase is valid and binding upon them, both as to the corpora- 
tion and its creditors, where daims hâve arisen sincô such increase waa 
authorized and directed. 

The second and remaining gênerai ground of défense to be consid- 
ered is that, éven if the increased stock was valid, or its validity cannot 
be impeached by the holders thereof, still the défendants who accepted 
and hold portions of such new stock cannot, under the cîrcumstances of 
thisoase, be required to pay up the amounts represented by their shares; 
because the holders made and entered into no contract or agreement to 
pay for the same, and because it is not shown that complainants, or any 
other créditer on whose behalf the suit is brought, either trusted or dealt 
Mritb the Company upon the faith of this increased stock, or of defendant's 
ownership thereof. How far is this défense, which présents the most 
important question in the case, available to the old stockholders, such 
as défendants ïïandley and Neely, to whom $30,000 of the increased 
stock waa distributed proportionately? And how far is it available to 
those défendants who accepted portions of such new stock along with 
the bonds they subscribed for? The former class stand upon a some- 
what différent footing frora the latter, although neither understood or 
expected that they would or could be called upon, in any event, to pay 
for the new shares of stock received by them respectively. The old or 
existing stockholders, wîthout any contract or agreement with the corpo- 
xation, but under a tacit understanding among themselves, and upon 
the idea or assumption that the increased capital stock belonged to them, 
distributed 300 shares thereof "pro rata" among themselves, while the 
subscribers for the company's bonds, with the assent of the old stock- 
holders, received of such increased stock shares equal in amountto their 
bonds. The old stockholders were clearly mistaken in supposing that 
ail or any portion of the new stock belonged to, or could be appropri- 
ated bj,; them as "non-assessable" or pàid-up stock; nor can they^ after 
the insolvency . of the company, escape liability to creditors for the 
amounts represented by the increased stock accepted and held by them,' 
upon the ground of such mistake, or for the reason that ihe certificates 
which they received for the new shares recited that the stock was fuUy 
paid up. 

^ There is nothihg in the charter of the Clifton Coal Company, or in thd 
Greneral Statutes of Kentucky, under which the corporation waa organ- 
ized, sanctioning or authorizing its members to appropriate any portion 
of its capital stock, without paying or being lîable to pay therefor. On 
the contrary, -the charter implicitly prohibits such a distribution in pro- 
viding that: the directors may détermine the times and conditions upon 
which the stock is to be paid in, and in allowing the company to reçoive 
reàl andbousehold estâtes, mining rights, etc., in payment for stock; 
while section 14 of cha^ter.56 expressly déclares that nothing in the aet 
çonfeiring corporate franchises, or permitting the organîzation of corpora- 
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tions themselvea, "shall exempt the stockholders of any corporation from 
individual liability to the amount of the unpaid installments on stock 
owned by them." But aside from this provision of the statute, which ia 
nothing more than the législative récognition of the gênerai principle en- 
forced hy courts of equity, it is well settled by the authorities that the 
old stockholders (Handley and Neely) in the présent case, who accepted 
and held portions of the increased stock, cannot claim exemption from 
liability thereon, as against creditors, especially those who bave dealt with 
the Company in ignorance of the arrangement that such stock was treat- 
ed and received as fully paid up, when such was not the fact. A corpo- 
ration cannot legally give away its capital stock, nor distribute the same, 
among shareholders without considération. "The rule that shares can- 
not lawfully be declared paid up, unless their par value bas been oon- 
tributed to the company's capital, rests upon the equities existing be- 
tween the shareholders forming the tfbmpany, and upon the équitable 
rights of outside parties, who deal with the company in the faith of the 
capital indicated by its charter." 1 Mor. Priv. Corp. §427. "It is 
manifestly incompétent for the corporate management to agrée with a 
sharehôlder that shares, issued to him for a nominal considération, shall 
be treated as fully paid up." Tayl. Corp. § 545, and cases cited. 

The wholesome and well-established doctrine that the capital stock of 
a corporation is a trust fund for the payment of corporate debts is utter- 
ly inconsistent with the idea that original holders of stock can , by any 
contract, contrivance, ordevice between themselves,or betweenthemselves 
and the corporation, acquire and retain shares in the company without 
incurring liability to pay therefor, whenever such payment is needed to 
meet the demanda of creditors. The original holders of unpaid capital 
stock are aâected with duties towards creditors which constitute or create 
trust relations between them, to the extent that such unpaid shares held 
by the formerare required to satisfy the claims of the latter. "The law 
is accordingly settled that any condition or arrangement attached to the 
contract of a sharehôlder in a corporation, which, if carried out, would 
lessen the amount of capital held out to creditors asiheir security, is a 
fraud upon creditors, and will therefore be denied effect." 2 Mor. Priv. 
Corp. §842, and cases cited. ' 

It is not material that there was no express contract or agreement on 
the part of said défendants to subscribe and pay for the increased stock 
received by them, or that the certificates issued to them therefor recited 
that the shares were paid up. The untrue statemeht in the certificate, 
that the shares are paid up, cannot discharge the sharehôlder, who bas 
not paid for thesamej from liability thereon. It has no greater effect 
than the unauthorized dëliVery of an untrue receipt to a person indebted 
to the corporation. The debtor of the company, obtaining such a re^ 
ceipt without acttial payment, would certainly not be discharged, even 
as to the corporation. Neither can the original hôld'er of unpaid shares 
avoid liability therefor, by reason of the false récital in the certificate is- 
sued to him that the stock was fully paid up. A bona fide purchaser or 
transférée, without notice from the original hoMer of such a certificate, 
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•vyould, no doubt, stand upon a différent footing; but the défendants 
Handley iaind Neely, as the first holders, respectively, of 80 and 75 shares 
of the increased stock, clearly occupy no such position. While they en- 
tered into no express undertaking to pay for thèse shares, but intended 
and expected to reçoive and hold the same as fully paid, in acCordance 
with the récital of the certificates issued therefor, still this acceptance 
and holding of such certificates until the insolvency of the company 
opérâtes to impose upon them the légal obligation to pay up said shares 
in order to discharge the deinands of creditors. In Upton v. Tribilcodc, 
91 U. S. 47, 48, the shareholder had paid 20 per cent, of the shares, 
and the certificate, issued to him for the whole amount, had stamped 
across its face the word, "Non-assessable." The court held that "the ac- 
ceptance and holding of a certificate of shares in an incorporation makes 
the holder liable to the responsibilities of a shareholder." The légal ef- 
fect of the certificate was to make the remaining 80 per cent, payable on 
demand. The court said: 

" We see no qualiflcation of this resuit in the word ' non-assessable,' assuming 
it to be incorporated into and to form a part of the contract. It is quite ex- 
travagant to allège that this word opérâtes as a waiver of the obligation, 
created by the acceptance and holding of a certificate, to pay the amount due 
upon the shares. A promise to take shares of stock imports a promise to 
pay for them. The same eflect results from an acceptance and holding of a 
certificate. " 

The rulethus laid down, which was reaffirmed in the subséquent cases 
of Sanger V. Upton, 91 U. S. 64; Webster v. Upton, Id. 67, 71; Chuhh 
V. Uptcm, 95 U. S. 666; and Hawley v. Upton, 102 U. S. 316,— èstab- 
lishes the liability of défendants Handley and Neely for the 86 and 75 
shares of the new stock, for which they respectively accepted and held 
certificates. 

On behalf of ail thé défendants who accepted and held certificates of 
the new stock, "distributed" to them along with bonds, it is urged that 
they cannot be held liable thereon to creditors, because they were in no 
sensé subscribers for such stock, and entered into no contract and as- 
sumed no obligation to pay therefor. Itisclaimed for them that neither 
the company ûor the old stockholders conld enforce such a liability upon 
or against them, and that creditors ca;n assert no better or superior rights. 
Assunaing that the subscription paper of December 30, 1886, which; 
Btated that "it is agreed that $50,000 of the $200,000 capital stock be 
distributed pro rata among the subscribers to the above bonds," consti- 
tuted a contract between the subscribers for the bonds and the corpora- 
tion, rather than an agreement between themselves, inade with the con- 
sent and approval of the old stockholders, are creditors, who dealt with 
the companywithout notice or knowledge of that arrangement, precluded 
from recovering Of défendants who accepted and held certificates of stock 
thereunder? The property of the company was considered ample se- 
curity for the payment of the bonds, and the distribution of stock to the 
subscribers for the bonds was not in fact, or by the terras of the subscription 
paper, in any proper sensé a sale of such stock at and for its market value. 
v.41r.no.l0— 35 
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i la thè/Jrell'-ilonsideredi caië of Màrrimy. Sted Cb., 10 S; W^. Rep.'495, 
(deciSed Tiiy the suprême court of Tennessee in 1889,) it wàs held that 
anagreemént by whîch persons organizing a corporation- are to havô 
boàdsof the corporation to an araount equal to the stoelf 'subscribed for, 
secured by mortgage on the corporate property, is illégal and void, aîid 
cannot be enforced against thè corporation; even though the rights of no 
creditors of the corporation are involved; It was said by the court that 
" whÊther this * basis of organizaiion ' be construed to be a contract whereby 
eaoh SUbécriberto the stock was to. be given a bond as a bonus, or each sub- 
scriberto the bonds wasio be given paid-up stock as a bonus, or as an agree- 
ment by which each contrîbutor to the capiial stock was to receive the obli- 
gation tif the Company, secured by a primary lûortgage, that he should be 
repaid: the amount of his sùbscription With interest, such agrèement would 
elearly feeilkgal and ineffective as to éxistîng or subséquent creditors of the ^ 
corpbratioq, npon the'gtound that the payment for the stock was unreal 
and simulated, or that the bond had been issued upon no cohëideration;" 
citingi^iej/er v. ZToag,.!!? W,^l. 610; m,d,Sco^.v. Thay^", 105, X!. S. 143. 
Andafter approying of the principle of thèse cases, that the unpaid stock 
of a. içOTporation constîtutes a trustfund for the benefit of gênerai credit- 
ors, Which cah by ilo côntrivance or dèviee be released; the coUrt held 
th^t thé !Ièg^l effect of the scheme, Ijy w'hich every subsciiber was to 
bave bbn'dW, and àlsb stock 'of the conipany, each to the' amount of thé 
sùbscription, Was to throwall the risks and hazards of the business upon 
theipubliCj wboshdnlddealiwith the corporation; while the contributors 
weré to réap.àll possible gkins, and be secured against loss in the event 
thè eriterprisè pïovéd iunprofitable. Such a contract was considered in- 
valid, evéh iasito the corporation. But it was suggested, or rather left 
an dpen question, (by the learned judgé deliveriûg the opinion of the-. 
court in that case,) whether an organized and going corporation might 
not makë sncfa & disposition of its bonds and stock; citing in that con- 
nection Morawetz on Private CorporatidnSj § 306, in which it is said: 

' "It is «vident, therefore, that the iss^ie of certificates for paid-up shares to 
a sharebolder wbose shares <have not in fact beeû paid upis unauthorized; 
It^^ould be > direqt infdngetaisnt of the rlghta of ail etisting sbareholders iu' 
the Company, and a source oiffijaiid upQn persons giving the çompany crédit. 
* * * Hoyvever, after thé capital ,of a corporation has been by 

IbSses, it woujd ùot be a wrông against thé eXisting sbareholders to issue car- 
fâfièàtes for paid-ûp shàrés'jj» paymént éf lèss thàri their'^ar value. TJnder 
thèse circutûstances; fairnéss and equàlïty Wôuld mereiy reqùire that the new 
shares bé issued at their aetual or market value: If shares in a corporation 
cquld in no«^e^be issued atjessthan their lace value, it would be practlcally 
ijppossible to ini^r^e the papitalpf a corporation by a sale, of new shares after 
the value of 1^1^ shares had fallenbelowPf^»'' 

i It will bé moticed that et isaie of néw shares at less' tfaa'tk par, under the 
circiimstances stated, woùilâjliot be a wrong against ëslisting sbarehold- 
ers, ■ Whether it would be goodi^ainst éreditors is a différent questioui 
So far as th-eright of creditofè iare involved and affected; precisely the 
saïua ob|éQtion exists agaiinst t;he, subscriber for bonds -bf corporations 
taking ib«i:eased stock as aibbnus thatiexists against th'&Uikingof/orig-; 
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înri stock as 9,'bOiQusvpn one and thé same conàideràtîoh. Xn.each; casé 
Jt^ç parjty tbus dealingwith thé corporation seefes, on the payment or 
colitribution of one amount, to acquire both a debt f^ajnst tké Company 
and apromta share and interest in the enterprise, without risk;to bim- 
self. , The légal effect of such an arrangement, eitheras to increased or 
original stock, is an nndertaking on the part of the corporation to return 
or repay bis contribution or loan, with interest, confer upon him ail the 
rights of a shareholder, and exempt him from ail obligation to aocount 
for the trust fund represented by his share. The transaction casts upon 
the public, dealing with tbe corporation, ail the risks and hazards of the 
enterprise; and allows the holder of the shares, while reaping ail the 
benefltâ and advantages of its success without liabilities for losaes, to call 
forjand require a repayment of his advance. The settled principles of 
the law, which împress upon the capital stock of a corporation the char- 
acter of a trust fund, and establish trust relations between holdei^ of such 
stock while unpaid, and creditbrs of the corporation, will noi, sanction' 
such a contract when the rights of creditors are involved. In this rcr 
spect no valid distinction exists between original and ne w stock. The 
suprême court in Chubb v. Upton, 95 U. S. 667, places the increased 
stock of a corporation upon the same footing as the original stock, and 
has steadily refused, as against creditors, to recognize any disposition 
thereof which could not hâve been made of the original stock. The set- 
tled doctrine of that court is that creditors without notice are not aflfected 
by any arrangement or device between the corporation and thosfr accept- 
ing shares of its stock which fall short of actual payment therefor in 
good faitb. , 

In Sawyer V. Hoag, 17 Wall. 618, 619, the transaction waa valid as 
between the corporation and the shareholders, but was held invalid as 
against the représentatives of creditors. So in Haidey v. Vpton, 102 U. 
S. 316, the shareholder's express written agreement with the corpora- 
tion was to pay $200 (or 20 per cent, of its par value) for 10 shares of 
the increased stock. As between him and the corporation, this would 
hâve been held valid, but as against creditors it was held not binding, 
and he was required to pay up the remaining 80 per cent; the court say- 
ing that, "as tiie company could not sell its stock at less than par, what 
was dpne amounted in law to a subscription for the stock, and notbing 
else. It is true the stock he took purported to be non-assessable; but 
that, in Jaw, could only mean that no assessment would be made beyond 
the percentage he had specially bound himself to pay, unless the légal 
liabilities of the company required it." Ail the Upton Cases dealt with 
increased or new stock, and the suprême court, in favor of the représent- 
ative of creditors, disregarded the spécial contracts made between the 
corporation and the shareholders, and compelled the latter to pay in full 
for tbeir shares. To the same effect, see the well-çonsidered case oi Flinn 
V. Bagley, 7 Fed. Rep. 785. In harmony with the principle enforced in 
thèse cases is the décision, of the Kentucky court of appeals in the; case 
of Haideman v. Aindie, S2 Ky. 395, in which the capital stock of the 
corporation, organized nnder the same genejal law as the Clifton Coal; 
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Company, wasfliedat $1,200,000; and it was provided, by section 5 
of the articles of incorporation, that each subscriber, upon executinghis 
note for $1,000, payable in bànk, and paying $500 in cash, should be- 
come entitledto paid-up stock of 400 shares, ($40,000.) The private 
property of stookholders was exempt from liability for corporate debts, 
and the charter further provided that "the highest amount of indebted- 
ness to which the corporation is at any time to subject itself shall be the 
sum of $16,000." The managing^ ôfficers contracted debts far beyond 
this limit, and the corporation beeame insolvent. The court held that 
creditors could compel the payment of the entire stock, (of $1, 200,000,) 
if necessaryto satîsfy their demafads. The court says: 

"The eflect 6f the limitation upon thé amount to be paid bytlie subscribera 
for their stock would not exempt them from b'ability to acréditor who had 
dealt with the corporation. in. ignorance of tlie articles of association, limiting 
the amount of the indebtedness to be çreated by the corporation or those con- 
dueting it. * * * The public had the riglittobelieve that each subscriber, 
tal^ing 400 shai'es of stoclc at $100 per share, had either paid up his stocl:, or 
was liable for the amount; and when trustlug the corporation upon the faith 
Of its ability to pay, and without any kHowledge as to the restrictions con- 
tained in the oontraet between the ôtockholders, a créditer of the corporation 
coiiild compel the payment of the entire stock, if necessary to satisfy his de- 
m.and," 

I am unable to see any différence in principle between making a stock- 
hoMer pay a larger per cent, on his shares than he haa expressly agreed 
and undertaken to pay, and ■eompelling a shareholder to pay up the 
whole amoùiït represènted by certificates which he has accepted, and 
holds under contract as paid-up shares, but which bave not in fact beén 
paid. If thennpaid balance niay bèreached and aubjected to the pay- 
ment of corporate debts, in disregard of the contract, why may not the 
unpaid whole of outstanding shares bè likewise reached and subjected, 
notwithstanding the ûgreement that they should be treated or considered 
asfully paid? 

■ The récital in the certificates issuéd to and received by défendants, 
that the shares were "fully paid np, and free from ail claims and de- 
mands on thei part of the compânyi"'cannot relieve them, under the au- 
Ifcirity of H&wley V. Upton, 102 U^ S. 316, from liability to creditors, 
even if valid against the corporation. The case of Coit v. Amodgathation 
Go., 14 Ped. Rep. 12-18, and the'èfeme case on appeal, reported in 119 
U. S. 343-347, 7 Sup. Ct. Rep. 231, cited by counsel for the défense, 
is not in conflict with the foregoing authorities. In that case there was 
a hew issue of stock, connected with- the acquisitioii by the corporation 
of certain real estate, the titloto which failing, or prôving defective, the 
new stock was thereupon called in and canceled, and the transaction re- 
flcinded. The creditors, who after the cancellation of the transaction 
and this new stock sought to cotnpel parties to whom portions of it were 
issued to pay up the, same, fcnew of and acquiesced ' in the whole trans- 
action. Mr. Justice Bbadley Said, in deciding the case on the circuit, 
that "if a légal presumption did not arise that Mr. Coit [the creditor] 
knew of the transaction at that time, and there Was no proof that he 
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knew of it, it would présent a différent case." Coit's claîm originated be- 
fore the temporary increaae of the stock, and the suprême court, in pass- 
ing upon the case, (119 U. S. 347, 7 Sup. Ct. Eep. 234,) say: "Had a new 
indebtedness been created by the company after the issue of the stock, and 
before its recall, a dififerent question would hâve arisen." In the subsé- 
quent case of Bank v. Aldm, 129 U. S. 372, 9 Sup. Ct. Rep. 332, the su- 
prême court again held that a créditer of a corporation, who had knowl- 
edge of and assented to a transaction between the corporation and a stock- 
holder at the time when it took place, could bave no resort against such 
stockholder. But thèse cases bave no application hère, for it does not ap- 
pear complainant had any knowledge of, or gave any consent to, the ar- 
rangement under which the increased stock was distribu ted to subscribers 
for bonds and to existing stockholders. The complainants are not requiréd 
to go further, and show affirmatively that they knew of the stock being 
increased, and treated or dealt with the corporation upon the faith 
thàt it had actually been or would be paid. The increase of the stock 
was made public, and those thereafter dealing with the company will be 
presumed to bave donc so in reliance upon such stock as a part of the cor- 
porate capital pledged for their security. Haldeman v. Aimlie, 82 Ky; 
395; PuUman v. Upton, 96 U. S. 331; and Adderly v. Simm, 6 Hill, 629i 
In this last case it is said: " . ^ 

"It seems to hâve been thought a matter of some moment that the plaintiffi 
80 far as appeared on the trial, had iiot examined the stock ledger before he 
gave crédit to the company. But there are otlier ways in which he may hftve 
learned that the défendants were stocliholders, and, besides, I do not see that 
the liability of the atocliliolder has been made to dépend on the fact that the 
créditer knew he could be reached. * * * As the défendants were in facfc 
stockholders, they must answer to the plaintiff, although he may not hâve 
known at the time he trusted the company that the défendants could- be 
reached." , 

As stated in Haldeman v. Ainslie, 82 Ky . 395, the public had the right 
to believe thateach holder of the increased stock had either paid for bis 
share or was liable for the amount; and a creditor who trusts the corpoi 
ration upon the faith of its ability to pay, and without any knowledge 
of the contract or arrangement between the stockholders and the conï- 
pany under which the stock is treated as paid up, may compel share- 
holders to make actual payment. The statement in section 833'of Mor- 
rawietz on Private Corporations, thàt subséquent creditors would hâve an 
équitable claim to' hâve new shares paid up in fuU, "if it was expressly 
represented to the creditors that the new shares had actually been issued," 
is hardly warranted by the authorities. I bave found no case which im- 
poses upon the creditors the burden of showing any such express repre^ 
sentation that the new shares had actually been issued, as a condition to 
his right to compel stockholders to pay up their unpaid shares. It be- 
ing settled by the authorities referred to that the coal company could not 
lawfuUy give or distribute to défendants paid-up shares of its increased 
stock as a bonus to go with its bonds subscribed for by thein, and it be- 
ing further settled that the'acceptance and holding of certifieates for such 
shares of stock is, in e£fect, the same as a promise to take shares, which 
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.i«ipiorts ft proRiîsé to ï)a;y îôt.theni whërtéver the liabî]% of ihèJcompany 
^equir^ed it, (102 U. S. ^16;) or^ asexpressedby Mr. Justice iBbadley in 
OoU vi Airmlgamation Gij.j tÂFedi Rep^ 18, "that stock, issued to a party 
;whicb he reçoives is thè, same asthaugb he had subscribéd for it," the 
conclusion, is inévitable that défendants are severallydiable for the un- 
paid shares of; capital stock received and held by them so far as may be 
necessary to Satisfy the corporate debt. . After the insolvency of the cor- 
poration, it will not avait the défendants that they werie induced by mis- 
itake or fraud to accepta and reçoive the stock in question, nor eau they 
now, after the rights.of cfieditorshave attached, disclaim its ownership, 
fio as to escape liability. , Even before suit commenced, the corporation 
Gould not hâve released, them, so far as creditors were concerned. 2 Mor. 
Priv. Gorp. §§ 840, 841; Tayl. Gorp.§744; Upimv;lHbUcock,91 U.S. 
47, ''48, 60, 64, 66, and cases cited. ', . 

Goungel for the défense called;the attention of the court to several 
English ;cases, holding that.shareholders, even as against creditors of the 
corporation j are entitled to stand upon tbeir contract with thecompany. 
-Those cas^ may not be specially discussed or reviewed, as the décisions 
ofthe 9flpt«nb court of the United States and of Kentucky, under whose 
laws the Clifton Goal Company was organized, proceed upon a différent 
principle. The case of Christensen v. Eno, 106 N. Y. 97, 12 N. E. Rep. 
648, is especially pressed as sustaining défendants' position. That case 
iS oertainly an authority in favor of défendants, but it is not in harmony 
with the aùthorities above referied to. The facts of the case were that 
tlie Illinoi^ & St. Louis Bridge Company issued to Eno 25 shares, of its 
capital stock, tipbn which 40 per cent, was not paid, bi;t was credited 
as paid wiien tfcîe stock was lissued. The com plainant, a judgment créd- 
iter of the icorporation, sought to compel Eno to pay up the unpaid 40 
per cent, towards the satisfaction of his debt. The court, foUowing the 
English cases cited by counsel for défendant, and without even referring 
to the décisions of the suprême court of the United States, held that thé 
creditors coiild not recover, because Eno had entered into no contract 
with 'the Company to pay the unpaid 40 per cent. I am unable to recon- 
cile this décision with the principles announced and applied by the su- 
prême court in the abov&^ited UpUm Cases, which are binding upon and 
sbould be foUowed by this court. 

The conclusion of the court is that ail the défendants are liable to the 
complainants, and other creditors whose debts originated after the stock 
was increased, who may come in for the amount of tbreir respective hold- 
ings of Such increased stockj 'which nrast be paid up in fuU if necessary 
to satisfy such corporate liûbilities. The amounts for which the défend- 
ants are thus liable, being a trust fund equitably applicable to the pay- 
menti notonly of: complainants' daims, but those of ail other claims of 
the Company io like position, such other creditors should bave an oppor- 
tunity tocoïnein and sh|ar« équally with complainants in said funds or 
asaets. , Toithis end thei-màster is directed to give 30 days' notice by 
publication made in somenews^aper published in Nashville, Tenu., and in 
a néwspaperpubiished at or near the company's principal place Of business!, 
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for other creditors to corne in, and a référence is dirècted to the master to 
tOport the debts of ail such creditors as may chose to come in and claim 
the benefit of the suit and thé decree againat the défendants. A decree 
will be accordingly entered, declaring the liability of défendants for the 
amount of their respective holdings of said increased and unpaid stock, 
with costs of this suit; and,upon the aseertainment of the claims entitled 
to payment ont of said funds, exécution aa at law will issue against the 
several défendants for the amount due from each, until such claims are 
fully paid. 



Central Trust Co, v. St. Louis, A. & T. Ry. Co. 
ICiçjBuit Courts. D. Arkansas. Februaiy 27, 1890.) 

t. COBPOfliT^OW— CONSOErDATION— HAILHOAD CiOMPAKIBB. 

Aa .^rkaQBas-eorporaUon, owning a Une of railroad in Arkansas, consolIdated 
'With a Missouri corporatioti, owning a lineof railroad in Missouri. By the consol* 
idation, the consolidjated oompany became the owner ot the road in both states, 
but in Arkansas it is to be regarded as an Arkansas corporation, and in Missouri 
as a Missouri corporation.' 

8. RBCMTBBS^TeRMS— MOBTOÀGE-— RA.n.BOAI> GoMPANIES. 

Whefi a receiver is appointed for a railroad, the better practice is, for the judge 
or (iburt making the appointmënt, to stipulaté at the tlme, and as a condition of the 
ap^ittbnent of a receiver, what debts and liabilities of the railway company shall 
be maâe a charge on the property and paid by the reoeivera. If the njortgagee is 
unWilli^g to take a receiver on the terms imposed, the forëolosure can proceed 
without a receivership. If no orderismade'vrhen the receireris appointed, it may 
be inade,(U[terward8. 
& Samb^àoihons— JuBisDiCTioN oï Statb Coubts. 

Wheù a istate court hàs jurisdiction of the parties and the subject-matter, its 
judgment against the receiver of a United States court is as final and concluslve as 
it is against any other suitor. 
4. FaDaBAl Coubts— Jdbisdiction. 

The 0nited Stateb circuit courts are not invested witb appellate or supervisory 
jurisdiction over the.state courts, and cannot annul, vacate, or modify their judg- 
ments. This rule is'not affected bv the last clause of the third section ofthe aci 
approred August 18, 1888, (85 U. B. St. 486.) 
6. AJTEAir— Bond— Recbivbbs. 

Receivers appealing in good faith from the judgments of the atate courts shoold 
not bé required to give 8upër«e<ieas bouda. 
(Syllabvfi by the Court.) 

In Equity. 

PAîiiijM and Stewort, for complainant. 
J. Jlf.AJ. G. Taî^tor, for défendant. 
S. If. West, for the receivers. 

CAtDWEMi, J. }n 1886 the St. Louis, Arkansas. & Texas Railway 
Company in Arkansas and Missouri, a corporation organized underthe 
lïiws ofthe State of Missouri, iacquired the title to a railroad, previously 
built by aùother company, running from Bird's Point, in Missouri, tb 
Texarkana, Ark. - On the 4th;day of May, 1886, this Missouri corpora-i 
tion: éxeouted a mortgaige to the plaintiff, to secure the payment ofits 
first mortgage bonds, on its road and appurtenances in Arkansas and 
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Missouri. On the 4th day of August, 1887, the same Company sold 
tirat pairt of its road in Arkansas to the Arkansas & Southern Railway 
Gompany, a corporation drganized under the laws of Arkansas. On the 
ISth; day of August, 1887, the Missouri corporation, viz., the St. Louis, 
Aî*kansas & Texas Railway Company in Arkansas and Missouri, then own- 
ing the road running from Bird's Point, Mo., to the Arkansas state line, 
and the Arkansas corporation, viz., the Arkansas & Southern Eailway 
Company,, then owning the road running from the Missouri state line to 
the Texas state line at Texarkana, with branches, were Consolidated; the 
Consolidated company retaining the name of the Missouri company, i. e. , 
the St. Louis, Arkansas & Texas Railway Company in Arkansas and 
Missouri. On the 20lh day of October, 1887, the Consolidated company 
executed its mortgage on.its road and branches in Arkansa^ and Mis- 
souri to the plaintiÉf to secure an issue of its bonds; and on the 15th day 
of August, 1888,;it eîçecuted another mortgage to the plaintiff on the 
same property to secure a second issue of its bonds. This suit is brought 
^oforedose the three mortgages mentioned, on the roadand property in 
Arkansas. The amended and supplemental bill filed in this district al- 
lèges the défendant is "a corporation created by and existing under the 
laws of the state of Arkansas, * * * and a, résident and citizen of 
said state of Arkansas." iThis is a correct statement of the légal status 
ot the deiôndant in this state. The consolidated compahy owns the 
toad in both States; but in Arkansas it is an Arkansas corporation, and 
in Missouri ît is a Missduri corporation. Acts Ark. 1889, p. 43; RaiU 
way Co. Vi WhUton's Adm¥, 13 Wall. 270; Mullerv. Doiws,9i IT. S. 444. 

On the 13th day of May, 1889, on the filing of the bîll to foreclose. 
Circuit Judgie Beewer appointed a receiver, and directed "that the said 
reCeiver paj', out of any income or revenue which inay come irito his 
hands, ail just claims and accounts for labor, supplies, professional 
services, salaries of ofScers and employés, and regular traffic balances, 
jfemainingunpaid, and. that, hâve been earned or mature within six 
months prior to the date of this order." This order was not intended to 
t)e final.. Its purpose y^ to confer on the receiver a présent authority to 
pay wages due employés and such like claims, the payment of which 
ought not to be delayed. The final order to be made on the subject was 
left for future action. Creditors of the railway company hâve filed inter- 
vening pétitions, praying that theirdemands may be decreed tô be a lien 
on the mqrtgaged property, and the receivers directed to pay them out of 
the earnings of the road, if sufficient for the purpose, and, if not, then 
out of the proceeds of the sale of the road. 

A statute of this state approved March 19, 1887, provides "that every 
i|iechanic, builder, artisah, workmàn, laborer, or other person, who shall 
do or perform. Miy work or labor upon, or furnish any materials, ma- 
chinery, fixtures, or other thing towards, the equipment or to facilitatô 
the opération. of any railtoad, and ail persons who shall sustain ioss or 
damftge ta persoa or property from any railroad for which a liability may 
exist at law, ^hall hâve a lien therefor upon the road-bed, buildings, 
cquipments, income, franchises, and ail other appurtenances of said rail- 
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Toad, superior and paramount, whether prior in time or not, to that of 
ail persons interested in said railroad as managers, lessees, mortgagees, 
trustées, and beneficiaries under trusts, or owners. But said lien shall 
not be effectuai unless suit shall be brought upon the claim within one 
year after it accrued. Said lien shall be mentioned in the judgment ren- 
dered for the claimant in an ordinary suit for the claim, and may be en- 
forced by ordinary levy and sale, under final or other process, at law or 
in equity." 

This actwas in force before the exécution of the two mortgages by the 
Consolidated company, and, as against thèse mortgages, it is conceded 
that the gênerai creditors, coming within the purview of the act, hâve a 
prior lien on the mortgaged property; and it is claimed that under the 
statutes of this state, as construed by its suprême court, the first mort- 
gage executed by the Missouri corporation créâtes no lien on the personal 
property of the company in Uiis state, as against the claims of the gen»- 
eral creditors of the corporation. Watson v. Lumber Go., 49 Ark. 83,4 
S..W. Rep. 62. : i 

It is not necessary to décide whether this claim is well founded, be^ 
catse I do not understand that either the trustée, represeating the bondï- 
holders, or the railway company, resist the payment of the debts and 
demand» against the railway company incurred in the opération of the 
road in this state, for the brief period that bas intervened since the exé- 
cution of the mortgages. The statute quoted covers nearly or quite ail 
the liabilities of the company in this state. The few debts due from the 
railway company, which accrued more than a year before the appoint^ 
ment of a receiver, are of such a meritorious character, and are so small 
in amount, that it is believed the best interests of those interested in the 
property would be promoted by paying them. I do not understand this 
view of the matter to be antagonized by the plaintitf or défendant- The 
attitude of the parties in this respect is commendable. It seems to havè 
been understood at the time the receiver was appointed that provision 
would be made for the payment of ail the debts and liabilities incurred 
by the présent défendant since the exécution of the mortgages. lû an 
officiai correspondence between the judge of the district court and the 
circuit judge, on the subject of the debts of the railway company which 
the receivers should be authorized to pay, and which should be made a 
charge on the corpus of the mortgaged property. Circuit Judge Bbbwbb, 
in a letter to the district judge, says: 

"* * * I did not understand from the parties making thé application 
for a receiver tliat there was any désire or thought of cutting ofl any just 
claims accrning during the bvlet period whicli has elapsed since their mort- 
gage was given, and, if counsel or party had any such idea, they much mia,- 
take my judgment in the premises. * * * » 

The following order will therefore be entered : ' 

On this day cornes the plaintiff, by Phillips and Stewart, its attorneys, 

and the défendant, by J. M. & J. G. Taylor, its attorneys, and the ré- 

ceivers, byS. H. West, their attomey, and S. W. Fordyce, one of the 

xeceiveK, in proper person, and the proper order to be made by the cQurt 
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tmîtkiasubjëet of tiie paymént^ ofûebts and liabilitiéa^f the défendant 
oooipacy by the receiverscanie up for considération;! and, the court be- 
in^ naw well and sufficiently advised in the premises, it is ordered that 
the foUowing debts and jdemands agâinst the company whieh hâve 
accsrnedaince the; exécution jof the mortgages in suit — viz., tlie debts 
due from the railroadcompaiiy for tickets and, freight balances, and 
for wbrk, labor, materials, machinery, fixtures, and supplies of every 
kind and character, done, performed, or furnished in the construction, 
eStenfeion, repair, équipaient^ or opération of said ro^d &nd its branches 
dtt'this State, and ail liabilitiés incUrred by said ooaipany in the trans- 
iportation of freight ànd paasengessi including damages to person and 
pilopéïtyi ând forbreachesofcon tracts for, the transportation of persons 
andi iproperty, and allidaims. aitd demands upoh which suit.has been 
lieretofçre brought or judgment irecovered in the Xïtlited States or state 
courts !in this State, togetÈer with ail debts and liabilitiés which the re- 
!GeitiBrs;m&y incur in opeitating said road in this statei including daims 
for injuries to persons and property — shall constitute a lien on said rail- 
roàdi énà àll ' property , àppùrtenant tbereto, superior and paramount 
totbè lien of the mortgages set ôut in th®. biU, as provided by the stat- 
ute ofthis state, and saidxoad shàll not be released ordisoharged from 
fiaid lien: until said debts and liabiliti^ are paid^IrThe: tecei vers are 
authoïizedand directôd ito:.pay ail such debts and liabilitiés dut of the 
eamîngs of the road , or out of any fund in their hands applicable to that 
purpoaa; andjif not soonér disehargèd, then the samé shall bè paid out 
o£> the jjrooeeds of the sale of the Toad. 

iThe better practice is ! for the judge or'court appointing a receiver to 
stipulate :at the time, and as a condition of the appointment'ofa receiver, 
what.iàe>ht8 and liabilitiés of the railway company shall bémade a charge 
oli'the. property, and paid by the réceivers. If ihe'mortgagee is unwilling 
to tàkd a receiver on the termaimppsed, the foredbsure can proceed with- 
oùi a.rqceivérship.i But, if ik> order iâimade when the receiver is ap- 
pointedi, it lilay be madeafterWaMdsl Ibsdick Vn8diciU,d9 U. S^,236, 
263;' Blairv. Railroad Co.ii22 Fed. Rep. 471. 

Nb ootnplaint was madein this case, becausé the oïder was not mâde 
Tvhen the xpeeiver was appointed, The order how mad» wasi it seems, 
thén flontèmplated. The follpwing additîonàl orders will be entered: 

ForïQl liabilitiés incurrôd by the réceivers in liie opération ùf the road, 
they may be sued in any court of compétent jurisdiction, or the claim- 
.^atm^y^fiatihis élection, file an intervening pétition in this cause, and 
hâve hisïdemand adjudicated in this court. Judgments obtained against 
the réceivers in the state courts whioh are not appealed: from, and judg- 
mèntS-à^inst the cdmpaay not appealed from, àhd ètiperseded on de- 
mands which the réceivers are by the terms of this brdelt tèciuired to pây, 
will, upon filing a transefipt of the same in this court,; be.aildited and 
itUoiwed as of course",lias^ adjudiciated claims against the jeceiMership. 
Nothing hei;ein contained shaU àuthorize the levy of an exécution, or.any 
othec writ or procesa, /on thie property in the hands of the réceivers, or 
mny interférence whateve«t,*with their custody or possession of thejaame. 
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: TKe court is asked to qualify the order relatiiig to judgments recbvérèd 
in the state courts, by adding a prorào to the èfffect that, wheu it is shôWn 
that the judgmeiit is for a-grossly excessive amount, this court will re- 
duce it to a just and reasonable sura. Thia court wiJl not entertain the 
suggestion that its receiver will not obtain justice in the state courts. 
The act of congress gives the right to sue the receiver in the state court. 
Trust Co. V. RaUway Co., 40 Fed. Rep. 426. The state court has juris- 
diction of the parties and the subject-matter, and its judgment against 
the receiver of this court is as final and eonclusive as it is against any 
other suitor. The right to sue the receiver in the state court would be 
of little utility, if its judgment could be annuUed or modified at the dis- 
crétion of this court. It is open to the receiver to correct the errors of* 
the inferior courts of the state by an appeal to the suprême court. But 
this court is not invested with appellate or supervisory jurisdiction over 
the state courts, and cannot annul, vacate, or modify their judgments. 
BandMv. Howard, 2 Black, 585; Nougue V. Olapp, 101 U. S. 551. 

It is true the act of congress provides that, when the receiver is saed, 
the "sUit shall be subject to the gênerai .equity jurisdiction ôf the <îburt 
in which such receiver or manager was appointed, so far as the same 
shall be hiejCèssary to the ends of justice." This clause of the act estab- 
lishes no néw rule, but is merely declaratory of the previously existing 
law. The receiver holds the property for the benefit of ail persons having 
any intérest in or lien upoiî it. The road is a Unit. Broken into parts, 
or deprived of its rolling stock, its value would bè greatly impaired. 
âuits, therefore, which seek to deprive the receiver of the possession of 
the property, and ail process the exécution of which would hâve that 
effect, are subject to the control of the court appointing the receiVer, éo 
far as may be necessary to the ends of justice. The iparshaling of t,he 
assets, and the orderly distribution df the fubd or property accordîng to 
the rights and equities of the several parties in interëèt, is uot to be in- 
terfered with by the judgment or proceSs of the st$te court. The judg- 
ment of the state court is eonclusive as to the amount of the debt, but 
the time and mode of its payment must be controlled by the court ap- 
pointing the receiver. 

Thé receiver should hâve the right to appeal from the judgments 
of the state courts. Appeals should not be taken for delay, but that 
justice feày be done. When the receiver, in good faith, takes an ap- 
peal, he should not be reqUired by this court to exécute a supersedéas 
bond. The receiver is an officer of thé court. His possession of the 
property is the possession of the court. Th© property of the railroad 
stands as security for ail the obligations of the court incUrred in its 
opération. The receiver, no more than the judge of the court, should 
be required to become personally bound as a condition of his apjiealing, 
in good faith, from the judgment of a state court rendered against him 
in his officiai capacity. The court will ûot part with the possession of 
the property until the obligations incurred by the receiver are paid, or 
proper provision is made to ëecure theiu payment; Dm y> Ranltoàd Co. » 
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20 Fed. Rep. 267, 269. The objection of plaintifif 's counsel tothe clause 
of the order, as originally drawn, which required the receiver to exécute 
supersedeas bonds in cases wMch he appealed, is sustained, and tiiat clause 
will be stricken eut. 



Williams ». City EtEcraïc Street Ry. Co. 

(OircMit Court, E. D. Arkanaas. Maroh 36, 1890.) 

1. Stbbbt Railboàds. 

ïhe différence between' rallroads for gênerai trafflc and street railroads consista 

in their use, and not in their motive power. A railroad, the rails of which are laid 

. . ,to conform to the grade and surface of thfe street, and which is otherwise con- 

' Struoted so that the public is not exoludedfrom thôuse of any part of the street as 

' : a public way; which runs at a moderats rate of speed, compared to the speed of 

trafflc railroads; which carries no freight, but only passengers, from one part of a 

thickly populated district to another in a town or city, and its subUrbs, and for that 

, ! - purpose ruDS its cars at short intervals, stopping at the streat crossings to reçoive 

, ar^d^.isoharge its passengers,— is a street rtulroad, whether the cars are propelled 

' '- by animal ot mechanioal power. 

3. SaMB — ^MOTÏVB POWBR— MONICIPAI, C0BP01U*!0NS. 

Wbere. a city is authori?ed ify its charter to contract for the construction of street 
railroads, It may authorize such railroads to be opératéd by animal or liiieahahicat 
: ■ power. 

S. SlMB— AdMTIONAI. gBRVirtJDB. 

The opération of a street> railroad by mechanical j>ower, when authorized by law, 

' on a public street, is nbtâù 'additional servitude or burden on land already dedi- 

: pated or condemned to tl^e use of a publip street, and is therefore not a taking of 

private property, but is a modem and improved use, only, of the street as a public 

highway, and aSords totiio bwner of the abutting property, though he may own 

the feeof tne street, no légal ground of comiilcdat. 

, {Syllabiis by fhe Court,) , . 

, lin Equity. On bill, foj an injunction agaînst the opération of a street 
raîilroad witb steam môtoîs. . 

Sam/W, W'ÏKiams, for plaintiff. 
: John, B. Jones and Johri, M. Moore, for défendant. 

Caldwell, J. a statutë of the state of Arkansas providing for the 
qrgapization and definiiig the powers of municipal corporations prp vides 
thatr- .,,■_,, 

"Sec. 754. ïhey shall bave power to provido for lighting the streets and al- 
iéna of the city by gas or otherwise, and tp authorize the construction of gais- 
T#6,rk9 and of street railroadls^' Sec. 755* For the purposeof providing water, 
gàs; or street rHilroads, themayor and council may contract with any person 
oî^'coihpany tb construot atid opérate the same, and may grant to such. perscfn; 
orcompainy, for the tirae which may beàgreed upon, the exclusive privilège 
oîf,using the streets and al)ey3 of such city for such purpose or purposes. " 
Mansf. X)ig' , - ,v ■ 

; Oothe6th day of Deceniber, 1887, the city of Little Rock, a;cting on 
the authority of the above-quoted sections of its charter, entered intô a 
contracta in due form, iwiih the défendant, by the terms of -which thé! 
défendant y/as granted the right to cOnstruct, maintain, and operate, on 
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certain named streeis in the city, "a street railway, with iron or steel 
rails, to be worked by electric or steam motors, or by cable, or by other 
power adapted to operating street railways." In pursuance of this con- 
tract, the défendant constructed, and is operating by use of steam -mo- 
tors, a street railroad, on some of the streets embraced in its con tract. 
The plaintifF owns a lot, with a dwelling-house thereon, on the south- 
east corner of block 103; and the defendant's road runs around the corner 
of the block, and its track is in or irear the center of the streets in front 
and on the side of the plaintifPs lot. The plaintiff allèges that the de- 
fendant's engines émit smoke, gas, and steam, and produce loud noises, 
to a degree that renders them a public nuisance; that they render the 
approach to plaintiff's premises unsafe; and that by reàson thereof the 
plaintiff s property bas been damaged in a large sum. The prayer of 
the bill is "that, unless défendant shall speedily assess and pay damage, 
and condemn said lot to public use; that it be enjoined from running 
its trains by steam àlong said streets, and that said nuisance be abated, 
and, until défendant shall so condemn and compensate plaintifF, that it 
be restrâined from using said track to tun cars dver it by any sort of 
poWer, or means of locomotion.'? The plaintiff s contention is' that the 
sections of Mansfield's Digest above quoted must be restricteid in theij- 
opération to street railroads propelled by animal power, and that street 
railroads propelled by steam, or other mechanicaV power, fall within 
the foUowing provisions of Mansfield's Digest, in the chapter entitled 
^'Railroads:" 

"Sec. 5468. Any right of wày heretofore granted by the city conncil of âny 
city of the first or second class, or thetown council of any incorporated towOi 
to any railrpad Company, through the streets of such city or town, with thç 
riglit to establish and maintain dépôts and other improvements, .and facilities 
necessairythereto, shall be valid and biiiding. Sec. 6469. The city council 
of any city of the flrst or Second class, and tlie town Council of any incorpo- 
rated town, shall hereaf ter- hâve power to grant to any railroad eompàny the 
right of way through the streets of such city or town, with the right to estab- 
lish and maintain dépôts* and other necessary improvements, :in connection 
therewith. Sec. 6470. If any property is injured thereby, the railroad com» 
pany shall be liable for such damage, and the same shall be assessed In the 
manner provided by law tbr assessing damages for the apiproppat'ion of the 
right of way through lands. Sec. 5471. It shall require the wilttèn consent 
of two-thirds of the property in value on said street Or streets; and, td arrivé 
at said value, the last assessment of said realestate on sàid street Or: streets 
«hall détermine tiie value of each pépHrate lot or parcel of land thereon. 
ActMarch 1.1883." .,, 

The différence between street railroads and railroads for gênerai traffic 
Î8 well understood. The difïerentie consists in their use, and not in their 
motive power. • A railroad, the rails of which are laid to conform to the 
grade and surface of the street, and which isotherwisô çon$tructed so 
that the public is not excluded from the use of any part of the street as 
a public way; which rung at a moderate rate of speed, bompared to the 
iepeed oftrafEo railroads; which carries'no freight, buionly pésserigers, 
from one part of a thickly populatcd district toanother,iBr a town or 
«ity and its sUburbs, and for thàt parpbseruns-itacarè al^^p^intarsalsj 
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Ito^pîng at thè'ètreetcrOssings to receive and discharge its passengérS, — • 
iaiistreet railrKiad, whether the cars are propelled by animal or mecban' 
ical power. The propelling power of; suoh a road noay be animal, steam , 
electricity, cable, firéless engines, oroonapressed air; ail of wbichi motors 
ha\îe been, and are no'Wi in; use for thepurpose of J>ropelling street-cars. 
JBncyclop. Britannicd; (9th Ed.) tll, "Tramway." Doubtless, pther 
methods of propelling, thetars of street railroads will be discovered and 
applied. The législature having. empo-wered the cityto aulhorize the 
Gonstruction of street iaUudads, withoùt, qualification or restriction as to 
the inotive power to,be used on sueb /oads, the city had the undoubted 
rjght to authorize animal or mechanical power to be usedias motora on 
Buch roads. Sectioiis 5468-5471,: Mansf.Dig., relate ;to railroads for 
jgeneral trafflo, and notto street railroads, whether propelled: by animal 
pr mechanical power. ■ It would hé a «seless consumption of tinie to 
cite authorities to show tbat it wouldi be compétent for the city, under 
■fts charter, to authorize the construction; aiïd opération, on the streets of 
the city, ôf a street railroad propelled by animal power, without provid- 
îng for compensation to the abutting lot-owners; but the leamed counsel 
iot the plaintiff insists that the rule îsjdifferent where the propelling 
jjower is èteaiia. The distinction attempted to be di"àwn between animal 
and mechanical power, as applied to street irailroads, is not sonnd. The 
Qidtor is not the criterion. It is the use of the street, and the mode of 
tbat use. A street railroad propelled: by animal power might be so coUr 
structed and operated as to bc a public nuisance, and render its owners 
liafele to those injured byits injproper construction and opération. The 
same is trueof a street r^lroad operated by mechanical powér. It may 
l)é ftj'ticinstructed and opératéd as-tobeà public niîisancëj but the use 
iof steam' oh ■ such à ràili'oà!d,' when àu&orized by law, does not per se 
ipa^e it a liuisance, or entitlçtïie owners pf the abutûng property to com- 
jjepsf^tion, though the ieeo^the îstreetXSiVested in then^.; It is common 
kBowledge that steam motorsj for operatihg street railroads; are now con- 
otructed toemit so little gas^steam, or tooke, and make so little noise, 
tbat they do not constitute fltiy reasôfiablëî gi'ound ôf complaint to pas- 
iéi^^gers' bf the public. 'Th'ë^''i^h be gitçiii'pè'd ànd stiàrted as quickly and 
^j§fl!l!eîy as horsé-cars, ah'i Mtfofpé ,i^espé.ç:ts ^ be operated with greater 
icCiUfacy and précision. Suqh motors a,re in use in cities and their sub- 
aiubsiin this country and in England. Encyclop. Britannica, (9th Ed.) 
■■The opération of a street râilrtsad by éuch steams motbrSi when author- 
ized by law, on a public street, is not an additional servitude ot burdén 
m theland already dedicatedorcondémned to the useof a public street, 
^od.is therefore not a taking of private prO;perty, but is a modem and 
âiijproved ,use, only, of , the: street, as public way,; and. afifords tO' the 
*btttfog property ownerj^.thbwgh hemfiy own the fe^ofthe: street, no 
ifi^al.giiourid of complaint. Briggs V; BaUrond Ca.,.79:Me, 363, 10 Atli 
^MpiSiZiNewisU v/Eajiway Oe., 27 N., Wj. Bep. 839; PeopUv. Kerr, 27 
Nv /3f . 204. But a Steara motor'may be of such constl'Uotion j or operated 
in such a wây as torcreate a public nuisance toi the injuryof the owners 
of abutting property; and where thatis'tbe case the l^slative authority 
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to cdnstruct t)i'e'ïôaà -will be no jùsfefàcatîon of the rioisance', ' Jf, -how- 
éve.r,, the defens^OTt's road^s opqrated by, ttie use of the imprpyed steaoi 
motors generally used on street. raiiroads, and &é émission of| smoke, 
gas, and steam, and the noise produced by blast,;are no greater than 
necessarily attend the opération of such motors supplied with theim- 
proved appliànces and cdntrivanceô in common use, then the plàintiff 
bas no ground pf.complàint at law or in equity. Whéfher the defend- 
ani's rpad is or not, s6 operated,, need not be decided, becausè, in ahy 
event, the plàintiff, on the facts of thé case, is not entitled to an injûnc- 
tion, bnt her remedyj if any she^ bas, is at law. (kbome v. BaUroad 
Cb., 35 Fed, Rep. 84, 37 Fed. Rep. 830. The injunûtion is refused, and 
the bill djatoissed, withbùt préjudice to the plaintiff's right to sue at law. 



l.[]^içTifÈ' Rock & M. R. Go. v. St. Louis, I. M. & Si B.Y. Co, et al. 
; ,. , (Circuit Çowrt, I?. Z>. 4r&a7M(w. MarohgO.lftW.) ', | 

. Ci^mts— C.0N17G0TISO EiN^s— Thbough Bocteb and Ri;r48— iNjUNO'tiojï. 

", " A'éoàrt of equity has tio pdwer, ëlther at oonUnon liw or under t}ie tntetstate 

bbiilmérce act, to compel-a rMlroàd oompaay to enter into a' cobtraot Vrlth! andtber 

. ' : ! comipany for a joint througb ratA and joint,tbrovi£li routing Ot <f reight a»d passen- 

''■■•In Equity. ■ ■,..'.: 

' Thë material allégations invthe plaîntifiTs bill are that^- 

"TheLittleBock & Memphis Kailroad Company fs engagée in operating 
the railroad bt^tween tbedtie? of Memphis, in Ihe stateof Tennessee, and Lit- 

.tleBoc^, iptljie State pf Arkansas. That its trafflç «onsisted principally ip 
the tri^ngportation pf thrpngh pàssengers and freight from points east of the 
Mississippi river, boulid tO wèstefii and southern poiftis, in the states of At- 
kànsas, Te5ias, and elséwhëré, àiid In the reverse direction; The St. Louis, 

' Iroh- Moantatn & Southern' Bail Way ' Company, a corporation created by the 
laws of Arkansas, and aninhàbjtant pfsaid district, opérâtes a railroad from the 
citypf St. Louis, in the state of Missouri, passing through the city of Little 
Koofe^» to the^ city of Texarl^anj^, pathe boundary between the states of Ar- 
kansas and 'texas, whev? it makes connection with ëxtensivé Systems of rail- 
roads in Texas. Tliè defendâfii ihé Hot Springs Eaîlroad Company is en- 
gagea in operating a rkiltwad iri%hëstateof Arkansas frorii Malvèrn, on the 
line of the St. Louis, Iron Mountain '& Southern Railway, ^to Hot Springs. 
Said Hot Springs Railroad Company is a corporation created by the laws of 
'Arkansas, ànd 'fi an înhabitàiïtofaaid district. Said St. Louis, Iron Moun- 
tain & Soiithém Eailwàyis' brie of the largest feeders of ' the road operated by 
jour orator, çontributtng dilriiig' thé half year endi^g June 30. 1888, 3,387 
passehgers, ot #hbm 1 , 59L Of heàf ly haiî; came lipon t hroujgh tickets over the 
Little' Rocik & Mêmphis Raiîroàd âtid the St. LOuis, Iroh Mountain i& South- 
ern Kailwaj?, Wîth a triàffle subStànUaUy equal in the opposite directi^in; The 
said St. LoWis, Iron Mountain & Southern Railway is by fàr the moSt ïûipor- 
tatit çonûbctïonbf ybur orâtoi*, the éxchange of passefagefs wiWi iï dufingthe 

'six' mioûths étidirtg' June 80, 1888, âméuntlng to 1 1, 139. ' ïh Mayi 188iii tbte St. 
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Louis, Iron Mountain & Southern Eaiiwaj opened a branch road f rom Bald 
Knob, In the state of Arkansas, to Memphis, in the state of Tennessee, run- 
ûin'g parallel with yoilif,oràtor'B line, aiid built for the express purposeof com- 
peting with it. It is 15 miles longer thàn your orator's Une, and its facilities 
for accommodating tbroligh trafSc at M«mphis are mucb inferior to those of 
your orator's. Por thèse reasons, notwithstanding the opening of the Bald 
Knob branqh, the traflao of jour orator repaained substantiajly; uncimnged as 
. long as it had equal faciUties afforded by défendants, the traveling public 
preferring it to its advergary. For the purpose of breaking down the legiti- 
lîiàtély acquired business of your oratOr, and crushitig a rival, the St. Louis, 
Iron Mountain & Southern Eailway Company has dlrected ail the railroads 
éonnecting with it to cail in ail through tickets reading over the Little Rock 
i& Memphis Railroad, and thence over the St, Louis, Iron Mountain & South- 
.ern Railway, leaving on sale onlylihe through tickets over the Bald Knob 
brandi; and theHot Springs Railroad Company, conspiring with it to injure 
your oiator, has signifled its assent to this direction, and has actually with- 
drawn the tickets over your orator's line in connection with the St. Louis, 
Iron Mountain & Southern Eailway, and rçfuses to sell the same, though re- 
quested by your oiator to do so, but still continues to sell tickets over the Bald 
Knob brunch of. tli^ gt. I^ouis, Iron Mountain & Southera Raiilway. The ob- 
ject of this is to forcé the traveling public iîo^urchàse ticketis exclusively Over 
the Bald Knob branch, or else to pay hjgher local rates, and be subjected to 
the annoyance of repeàted purchase of tickets and rechécking of baggage; 
and, unless sometbing^ is done for the protection of your orator, ail through 
jtrafflc wiilbe divertêdoyer the Bald Knob btanch,, to the great inconvenience 
:ot the public, and greàt àiid unj ust pecuniary loss to youir orator. Whèref oie 
your orator prays that the sàid défendants may be required to answer this bill, 
but not under oath; and that a mandatory injunction may issue from this 
court commanding said défendant, the Hot Springs Eailroad Company, and 
its agents, to sell, to ail applicants going on its road to Memphis and to points 
beyond, tickets over the road of your orator on the same terms^ahd at the 
same price, as it charges topassengérs who get tickets oter aaid Bald Knob 
.branch, and to check baggage with the same." 

The défendant the St. Louis, Iron Mountain & Southern Railway 
Gpmpa;ny filed the affidavits of its gênerai and assistant général passenger 
and ticket agents, to be read bii the hearing bf the motibn for a prelim- 

Jlnary injunction. Thèse affldavits admit that tickets reading via the 

: Little Rock & Memphis Railroad, in connection with the St. Louis, Iron 
Mountain & Southern Railway Coinpany, hâve been withdrawn from 
t&h, but deny that this was doue for the purpose of breaking down the 

"pîaiotiff .i road, ànd sày it waS doue for the purpose pflegitimately build- 
ing up the passenger traffl,c ovèr the St. Louis, Ir6)(i Mbuntain & South- 

,,çsm Railway, and its Bald Knob branch to Meniphis. The assistant 
freight and ticket agent States that— 

"The arrangement at présent existing between the railroads forminga 

through route and ratg from Hot Springs to Memphis, and points east of 

{tliere, exists by reason of a contract or agreement between the St. Louis, Iron 

• Mountain & Southern Eailway, Company and railroads ejast of Memphis. By 

-wayof illustration, the through-route agreement now in existence between 

Mftlvern, where the St. Louis, Iron Mountain & Southern Eailway connects 

-pitbthe Hot Springs Railroad and Horfolk, is as folio ws: The St. Louis, 

iron Mountain & Southern Railway Company, which has a line of its own 

. from J^alvjB^n to Memphis, hasr by agr^sment witti the Memphis & Charles- 
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ton E. E. Co., and the East Tenn., Va. & G. E. E. Co. and its eastern con- 
nections to Norfolk, arrangea fora through rate and route, and Îoth prorata 
division of revenue derived therefrom. In making this arrangement, the St. 
Louis, Iron Mountain, & Southern Railwaj' Company, having a Une of its own 
from Malvern to Memphis, Imd no occasion to and did not include the Little 
Eock & Memphis R. R. in such agreement. I hâve read that portion of the 
brief of J. S. Blair in the case of L. E. & M. E. E. Co. v. E. T., V. & G. B. 
E. Oo. and St. L.. I. M. & S. Ry. Co., 3 Int, St. Com. R. 1. The statements 
made by him on pages 4 and 5 of said brief Is a correct explanation of the 
manner in which agreeménts for through routes and a through rate between 
tîro or moie distinct raiiway companies are made, and I adopt as a part of 
this affldavit so mucb of the language employed by Mr. Blair as follows, to- 
^it: ' Tlje issuing by one rçad of tickets to be used beyond its own terminus 
is, for, various reasons, a matter of agreement betweén the companies. From 
whichever side the proposition comes, or in whatever manner, the other party 
bas always been regarded as at full liberty to décline to sell on the one hand, 
or refuse to honoron the other. The consent bas not always been in writing. 
although, at présent every ticketing arrangement of this kind to whiçh the 
iron Mountain, road is a party is evldenced by a written agreement. Some- 
times the arrangement is one requiring little, if any, negotiation as to the di- 
vision tobe made of the proceeds of the sales of the tickets; but very fie^ 
quently the basis of division reqnires serions considération, and, if the parties 
fail to agrée, there is no standard or custom to which to appeal, and the nego- 
tiaiion terminâtes. When the parties hâve agreed upon ail the terms, the 
patty issjuing does not obtain the tickets from any or ail t^e roads over which 
they are i^p be used, but prints them, and at the end of every month reports 
to every road the number and kind of tickets sold^ and the amount for which 
it is respohsible. It receives similar reports from other companies who bave 
issued oyér its road, and lateron the différences are paid. The couiion, when 
taken up jbiy the conveying road, is retained, and not transmltted to the issu- 
ing roa4 as a voucher. Where the rate is made by the parties participating 
in the trafilic without influence or control by competing connections, it con- 
sists pf the sum of the local rates, and the division apportions to each its own 
local.' But, where shorter arid competing routes force the price of the tickiet 
belowthe sum of the locals, the rate is divided on certain agreed bases, which 
vary according to circumstance. For Illustration, if s rat« were to be made 
to Texarkana from Atlanta via Chattanooga, Cincinnati, St. Louis, Bald Knob, 
and Little Rock, it would be no greater than via Chattanooga, Memphis, and 
Bald Knob, and each road could not get its local rate, but in the division re- 
gard is first to be had for those roads which would divide the Chattanooga, 
Memphis & Bald £nob rate. That is to say, the passenger going by way of 
Cincinnati and St. Louis travels between Atlanta and Chattanooga and be- 
tween Bald Knob and Texarkana over the same rails as if he went by Mem- 
phis. For thèse portions of hls journey the railroads should receive the same 
sum as it he had taken the Memphis route, and, thèse amounts having been 
taken, the remainder is divided among the other roads on a mlleage basis, 
subject, however, to such arbitraries as are agreed upon by them." 

The défendants the Hot Springs Railroad Company and J. N. Conger 
answered jointly, alleging, among other things, that the Hot Springs 
Kailroad does not connect with the plaintifiPs road. That it comiects at 
Malvern, its «eastern terminus, with the St. Louis, Iron Mountain & 
Southern Raiiway, and plaintiffs road terminâtes at Little Rock, a dis- 
tance of 43 miles from Malvern. That the Hot Springs road does not 
sell through passenger tickets over its liue in connection with other rail- 
v.4lF.no.lO— 36 
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'tôàdsj o^'ipfotaie'ip tÈ^'inàtter of chàrgèy \^itïi any otheir road, or engage 
in ,in|èr^t||,e tfaiffic. ' Oû'.the contrary, itîsélls a local ticket over its Une 

Ifrppiî'Hiîi^Springs to Malyern, Thattli.e. défendant Conger is the agent 
«ftlje* St. i Louis, Iron Mountain & Southern Railway Company at Hot 

' Springs fof: the sale of through tickets ovex said road and its Connecting 

■lineè. : That thèse tickets are prepelred by and under the authority of 
siich cioïnpànies as haVë agïèed to protâte the charges of trànspprtation, 
and fo^iji Connecting Ijnes, ànd are fu,rrii|iied by said coppanies, or by 
the St.j.tpuis, Iron Mountain & Soutl^ero^ ïlailway Compiny, to the de- 
fendant Conger to be sold by him. That^- 

«Th^* défendants ftre perfeçtly willing that the tickets of tbe plaintiff, or 
ahy othei- carfiei' thàt bas or may unité with the St. L., I. M. & S. Ry., 
wMèh is the only Connecting lin« with the Hot Spritigs Railroad, for the pur- 

•pdàe'oïîôrming ttirough raféS and agreeing upon a basis for' the division of 
«Hàrgeà, inày be s'old àt any and ail stations of the défendant thé Hot Sprin^ 
Bailw^y'i butuntil plaintiff shall bavé madé such arrangements wIth sûch 
other Connecting lines as ^vlllsecuïé the récognition by them, aiid especially 
by tbéât.'Ii., I. M. &S;Ry.Co.;''of»«ieh tickets, respondents woqld notfeel 
wanrabted in undértakiHg'to'iëU tbtongh tickets over plaintlft'^ road. It is 
trne, îaâ alleged, thiit tbé^sbt SpriHgà' Kàilroàd Company bas refîised toçhecfc 
bag^àgei of passettgerà oVbr fJlàinlSfrîâ t-ôàd/ but It lias donè' so ëimpî;^ bébaùse 
It wîià' àdvîsed that tap SarfàW^méÈft'exi^téd; as betwéeii theSt. L., I. M. &S. 
By. Co.' àttd thé plaintiff,' ffai* tbè 'ïècérvirtg ana trànsportlng of baggagé so 
-bbecked o'yei?'the lïhe otillé et. I.;,''Ii M 

-not téèÉVë'bàj^àgé So cli^kea. 'l^îrthelr an^weriiig; défendants say tbat 
they/ àïïd'ëâîéh of tbém, iaiid'tiie plàintîff; are ail citiiiens of thë state of At- 
karisaâVàaia corporatiotis'hïifiiîg' bèëh brgânîzëd antl incorijbrated trader' the 
laws bf s^d staté'.'iitid'tîië'said J. ïfî'.''Cohger résiding at Hbt Springs, in said 
disti'îct.""*Ehe Hot Bpifings Kà11l^oàdaoe8 riôtdo business àa^ carrier ttf inter- 
fltate'eolttineixïë, but its'liâé^befljfns'^^nid ends in tbis state, àiid its passenger 
trafflciàwhôliyl6ckI.It'tioé8°iiôtisstië 'through tickets in connection with 
othèrlirieS; »■•';' ■' ''" ;'';'7; ,7;;'';''.'' ," . . ' ,/ , 

U.M. S&Zb. Bo^yîorpMntiSi . i : 

•Dbd^e A Joftnècm, foï St.' Ltiuîà,/!/ M. & S 

John M. I^ô(^e,îor liot'Sit^n^lR^ 00. and Jl'ÏTi Conger. 

Galdweli., J., (afier Matm^ Hke^facts as 'above.) The précise question 
in this càsè is, can à United 'êtàtès''eircnit court^in the exercise of i^s 
'^uity powërSj require al.r'a-ïllf'bad cbiiipàny eng£(gêd in îûferslate coni- 
pierce traffic, to enter mtp ; g,n,j agreement with ànothep railroad Com- 
pany, engaged in like trs.fl&c,'ifor a joint through routing and joint 
through rates, and, upOn i the refusai of the company to coniply with 
such a requirement, may the court itself make such a contract for the 
ipa^tiete? It is apparent fromthîeaffidavits, and'is comti^on knôwledge, 
thttt td effeet throiigh routiri^ and through rates over independent lihéa 
of'ïailroads, contract relûtioclà'nilJSt be eataiblishéd bëtween the compa- 
«ies dpératiiig thë roadsi The àharè whieh each roàd is tô reéejvé of the 
-through i^té,'tbè niileàgë rate tel' be pàid or allowed'on cars pâssing 
over éach «ther's linés, the method of adjusting losses, thé arrangement 
bf' tiiiie-tables^ the rates Ibr paâsengers and freight; ând othér ma'tïérs, 
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îi,W, neceasarily matters of. contract. The solvency of the respective 
lineSi tbeir; ability to handle in a satisfactory mannerthe joint traffic^ 
and. their ability to côntribute to that traffic, and varions othec consid- 
érations, enter into and influence the terms of such côntracts. Thé 
common law imposes no obligation on railroad companiës to enter into 
such côntracts. "At common law a carrier is not bound to carry ex- 
cept onhieowu Hue, and we think it quite clear that, if he côntracts to 
go beyondi he may, in the absence of statutory régulations to the con- 
trary, détermine for himself what agencies he will employ." Atchison, 
T.& S. F. R. Co. V. Dcnner de N. 0. R. Co., 110 Ui S. 667-680, 4 
Sup. Gt. Bep. 185. Making contracta for parties "is not within the 
scopeof jndicial power." Express Cases, 117 U. S. 1-26, 6 Sup. Ct. 
Rep. :642, 628. In the case last cited the court, speaking of the de- 
creé of the court below fixing and regulating the terms upcai which the 
railroad conipany and theexpress company should do business, said: 

"In tbis way, as it seems to us, tbe court bas madean arrangement for the 
business jnt^reourseof thèse cumpanies, such as, in its opinion» they onglitto 
hâve made for themselves," and that, we said in Atohinon,, T. &8. F. B. Co. 
V. Dmoer'i&N: 0. R. C'a., 110 U. S. 667, 4 Sup, Çt. Bep. 185, followed atthis 
tetm in PuUman'a Palaàe Car Co. v, Missouri Pdc. Ry. Co., 115 U. S. 587, 6 
SQp.' et'.' Rep.' 194, could not be doue. Ttie régulation of matters of tbis kind 
is législative m its character, not judicial. To wliat extentit raiist corne, if 
it cornes at al], from congréss, and to what extent it may cooie from tliestates, 
are quigstions we do not now undertake to décide; but that it rpust come,when 
itdoes conte, from some source of législative po^yer, we do not doubt." 117 
tr. S. 2?, 6 Sup. Ct. Rep. 566. 

See, to the same effect, Kentuchy iç I. Bridge Co. v. LouisvîUe & N, 
R. Co., 2 Int. St. Corn. R. 351, 37 Fed. Rep. 567. 

Has the'jurisdiction been conferred by the act of congress? Côm- 
plainant maintains that it bas by the third section of the interstate com- 
merce act. It would serve no useful purpose for the court to engage 
in an extended discussion of tbis question. It has been discussed and 
decided by the interstate commerce commission in Littk Rock de M. R. Co. 
v. Easl Tennessee, V. <fc 0. R. Co., 3 Int. St. Com. R. 1. In tbat case 
thepresent-plaintiff was seekiug the same relief thçt it. seeks in this case, 
and its pétition was dismissed,on the distinct ground that the act of con-' 
gress does not, as does the présent English statute, invest the commis- 
sion or the courts with the power to compel companiës to enter into 
through routing and through rate côntracts. The case of Chicago de A. R, 
Go. y. Penrisylvania R. Co.,1 Int. St. Com. R. 9, Id. 360, and thé opin- 
ion of ^udgé Jackson in Kentucky de I. Bridge Co. v. LouisvUle de N. R. Co. , 
2 Int. St. Com. R. 351, 87 Fed. Rep. 667, are tô the same effect. I am 
satisfied to rest the décision of the question on the reasoning of the opin- 
ions in the cases cited, which, to my mind, cannot be satisfactorily an- 
SWered'. *" '"'''' '''''" 

The sole ground of complaint in this case is that the principal défend- 
ant refuses to enter into a contract with the plaintiff for through routing 
and through rating over its road. No discrimination against the traffic 
carried on by the plaintiff over its own line iS; claimed. The détendant 
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conapapy reçoives and carries passengers and freight that hâve come over, 
or that are destined to go over, the pïaintilfs road, witboutany discrimi- 
nation on that aecount; but its relation to such fassengers and freight 
begins wbere they are received, and ends where the plaintififs road re- 
ceives them. What the plaintiff seeks to accomplish by this suit is a 
practical extension of its line over the defendant's line beyond Little 
Rock. The plaintiAPsi road extends f'rom Memphis to Little Rock; the 
defendant's road extends from Memphis to Little Rock, andfrom thelat- 
ter place south, to Texas. The abstract justice of requiring the défend- 
ant to give up, for the plaintifi'Js benefit, ail or a part of the advantages 
gained by the défendant, by building a competing line to the plaintiff's 
road from Memphis to Little Rock, is not very obvious. Prior to the 
construction by the principal défendant of this competing line the plain- 
tiff enjoyed a. monopoly of the trafiic between Little Rock and Memphis; 
Competing lines afibrd the bestand surest protection the public can hâve 
ag&insti oppressive rates, and, however injuriously the business of the 
plaintiff's road may havè been affected by the construction of the çOm.- 
peting line,thepubliçwa8 not injured by it, and is not héré complàining!. 
Is it, nnder thèse circumstances, an linfair or ilnjùst.preference or,,d^Sr 
crimipation for the défendant, in tbesale of tickets, toprefer its ownline 
to that of the plaintiff? If it is, .the incentive to the construction of com- 
peting lines wiJl be very much lessetied. Roads enjoying a monopolyOf 
a giveû traffic will be benefited, but the public will probably be injurèd. 
But it îs unneCessary to discuss or décide this aspect of the case. The 
court has no jurisdiction to grant the relief prayed for. Thé rhotion for 
a mandatory injunction is dënied. 

At a later day in the term the défendants flled adeinurrer to the biU, wMch 
was «ustained, and the bill 4ismissed. 



CONGHEGATTON ÔP THË RoMAN CaTHOLIC CHURCH OF ASCENSIO» V. ^ 

Texas & P. Ry. Co. 

(Circuit Court, E. D. LouUiidna. Pebruary 18, 1890.) ' •; 

EpLIGIOtrS CoBPORATIONS-r-ElPlRATION Oï CHARTBR— ReIJJiCQBPOBATION. 

Thé piroperty of à reli'gioùp corporation, aissolved by reason of the expiration of 
its charter, vests in its (nembers, who may relnoorporàte? and the riew corporation 
may sue for breaoh of a condition relating to the premises, Mpeoit^ly wiier^ it has 
been in possession and mànagéd the piroperty without objection for many yéàrs. 
RAitROAD CoMPAKiEB—G-RAiii* OF RièBW OP Wat— Condition— LACHEâ. 

A suit to annula grant of a.rjgato* way to a railroad foiiifailure to.cotaply with 
a condition to maintaiu crossings and propor drainage, is not barred by lâchas, a? 
the cpyenants are continuing. ... 

In Equity. On demurrer to the bill . n: 

Eâuse éCkàiU, fot compl&mkVit. :; ; . 

Howe 4î; Pr^rdm, îoT deîendtàhti ' ''■■:•'! -i ; ■■'■■''■ 'i^- !■ ■ 
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Pardee, J. The complainant allèges that it is a body cbrporate, com- 
posed of ail the résidents of the parish of Ascension, of the state of Lou- 
isiana, professing the Roman Catholic faith, and the citizCns of such state, 
organized nnder the gênerai corporation laws thereof ; that, by an act of 
the législature of the state of Louisiana approved March 1, 1856, a cor- 
poration was created under the narae and style of "The Congrégation of 
the Roman Catholic Church of Ascension," to be composed of ail the 
white Rotïian Catholics of the parish of Ascension, with the corporate 
power to acquire and hold property, and administèr the ssime, for the 
use of the Roman Catholic religion, for charity, and the encouragement 
of éducation; that said corporation, by the terms of said act, was to con- 
tinue for a period of 20 years from this date, and that the same was duly 
organized; that siibsequently, and prior to the expiration of said char- 
ter, the législature of the state of Louisiana reincorporated ail the white 
Roman Catholics of said parish of Ascension under the like name and 
style, of "The Congrégation of the Roman Catholic Church of Ascension," 
and created the same a body corporate for à term expiring on the Ist day 
of March, 1881, which corporation wàs duly orgatiized; that this last- 
named corporation came into possession of ail the property of thé orig- 
inal corporation, and continued to hold and administèr the same for thé 
uses and purposes designed by the founders, besides acquiring other prop- 
erty, bypurchase, donâ.tion, and otherwise, which it administéred for 
the same uses and purposes for the whble term ofsaid act; that on the 
15th day of January, 1870, the corporation last named, then being ownér 
and in possession of the property described in the bill, executed an 
act of donation in and by which said corporation granted, reliiiquished, 
and conveyed unto the New Orléans, Mobile & Ohattanooga Railfoad' 
Company' a right of way of 500 feet in width across and upon said lands 
described in the bill; that, in granting the right ofwayon the said lands, 
said corporation conierred valuable rights on said railroad company with- 
out any considération, greatly to the injury of its property, upon condi- 
tion, howèver, that said railroad Company wouldkèep open thé necés- 
sary drainage and roads, and build bridges over the crossiùgs of the 
railroad, besides roads for the uses of sa.id property, and, inasriiuch as 
said corporation did not possess the power to alienate- its lands, the said 
railroad company undertook and bound itself to obtain the ratification 
ofsaid act of donation by the législature of the state; that the said New 
Orléans, Mobile & Chattanooga Railroad Company entered upon the prop- 
erty granted as aforesaid, and constructed an embankment soaie 10 feet 
high across the said property, without eonstructing drossinb;s to afford a. 
passage from one part of said church property to the Other; that two 
«mail canala, constructed for the drainage ofsaid lands, daily in use for 
that purpose at the date of said act of donation, were fiiled up and Ob- 
fitructed by said embankment, leâving the front land, upoïi which are lo- 
cated the church édifices, and other valuable improvemenfâ.uridrained; 
that, sometimé in the.year 1881, the said donee, or its sùccëssbr, closed 
^t. Patrick street, through which, ùp.to 'that tinle, said chùftfh lands 
^ete accessible by ft crosôing maintaiaed at the head of the stteèt,'— thus 
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Ifftii^iflgHthe church laïKÎi^ion the swamp aide oft^e lifite o.f the railway 
inaccessible; that said,ch,urch corporation, its meJïibeïs,an(J officers, pro- 
tested|rom time to tinie against such aots yiolati'Pe :ôf; the stipulations 
and conditions contained in the grantaforesaid, but the said donee and 
its sUjCcessor, the présent défendant, neglected and refq$ed ta comply with 
their obligations in thepremises, in conséquence of whioh orator's prop- 
erty hasbeengreatlyinjuredanddamaged; thatthe défendant, the Texas 
& Pacific Railway Company, acquired ail the righta gtanted to the New 
Orléans, Mobile & Chattanooga ÉailroadiGonipany some time in the early 
part of the year 1881, by deed of transfer,and immediatelytook possession 
of the laods giauated for a right of way as afofesaid, and bas remained in the 
possession .and use and enjpymentthereof ever since, and has.ih law, 
become obligated to perform ail the stipulations contained in said grant; 
that complaisants madedemqjîd on the défendant, about May 1, 1889, 
requiring it to comply witheach and every one of said stipulations, and 
that the défendant refuses and neglects, as it long bas done, to perform 
its obliga,tiops in the premiseaj that subséquent to the expiration of the 
charter of 1856j aforesaid, sa,id property penaained in the possession of, 
and waç admiiùstered by, the officers of the Roman Catholic Church of 
said pariph, as the représentative of the corporation, by consent of ail 
those: haying any interest therein, until the 12th day of February, 1883, 
at whioh date said corpor^torsorganized themselves into a body corpo- 
. rate, under the gênerai law of the state of Louisiana, by act passed be- 
fore a notary public, in d»^ form of law, under the namç and style of 
"The Congrégation of the Roman Catholic Church of Ascension," to con- 
tinueJpr a: term of 25 yearsfrom said date, — the object and purpose 
of said coTporatipn being to hold and administer the property as suc-: 
cessor of the corporation created by act.of 1856, and to conduct the 
temporal affaifSjpf the chçrcb; that ofilcers were duly ielected ta conduct 
the affajjTSpf said corporation in aocordance with its ordinances, who 
haveever since conductec^ its affairs; that said corporation immediately 
went intp possession of ail the church property^ including that across 
which the afpresaid right of way was granted, and has ever since held 
undisputed, open, peaceable, and publie possession thereof as pwners,. 
And complainant furtber allèges that, by reason of the failure of the New 
Orléans, Mobile & Chattanooga Railroad;Company, and its successor, the^ 
Te^as & Pacific Railway Company, ta comply with the stipulations con-> 
tained in the said grant of the right of way, complainant is entjtled to 
bave the said grant annulled and dissolved under the provisions of the 
lawof Louisiana, and torecoyerthe losses and damages sustained by rea-r 
spn of such non-compliançej,which amounts to the sum of $25,000. 
The prayer of the bill is for procesa, etc., and that the court may decree 
the annulment and dissolution of the act of January 15, 1870, donating 
the fight of way through said land, for non-compliance with the stip* 
ulatipns and conditions therein contained, and direct the défendant to 
remove ail its buildings, road-beds, embanl^ment, rails, ties, and otherj 
impediments plaçed on the land, and to surrender possession of said. 
land j that an apcpuat naay he taken of daiqages, and défendant be decreed 
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%6 pay the same; and thàt, in case th© court stiall grant the défendant 
^ime to comply with its obligations in the premises, and in that case,' 
;cbmplainant prays that it may be on condition that it pay ail damages 
■whiçh hâve been sustained in the past by coraplainants through defend- 
ant's neglect to comply with the stipulations of said grant ofrightofway. 
To this bill the défendant demurs: 

"(1) That, by the biH of Complaiût, said complainanl ShdWs no rigbt, title, 
<or interest, légal or équitable^ in the premises, to bring this suit, or to bave 
the (Jecree demanded; (2) that it appears, on the face pf the said bill, the com- 
^lainant, even if it hâve any right, title, or interest in the premises, which is 
not admitted, bave by their, lâches disentitled thémselves to any relief in the 
premises," 

1. "The complainant and ita predecessor corporaiions were private 
corporations." Rev. Civil Code La. art. 429; Mor. Pdy* Corp. § 4. When 
the corporation ohartered by the législature in 1856, with whioh de- 
fendant cdntràcted, wasdissolved:by reason of expiration of teroa, its 
property and rights vested in its members, who were the, white Roman 
■Cathoiic oitizens of thé parish of Ascension. " It is *ell ;settled that the 
property of corporations becomes vested in its members upon,th,e disso- 
lution of the corporation." Burke v. Wail, 29 La. Ann. 38. See, also, 
<Mzem' Bank V. Levée S. C. P. Cb., 7 La. Ann.. 287; J?acon.v. iîoôerfeon,, 
18 How. 480. The common law never prevailed in Louisiana; and, in 
regard to the matter in hand, there is no distinction to be made between 
•ecelesiastical, charitable, and business Corporations; and, in that state. 
it may be said of ail such corporations: 

"Equity Cléiariy demands that the pioperty of à corporation ,of this natnre 
should revert to the shareholders.the original donors, or their assignées, when 
the trust for which it was granted f ails. \, Thefact that the légal title of a cor- 
poration to property held by it becomes extinguished by a dissolution is no 
reason why the bénéficiai owners shoald lose their rights. If a maa die? 
bolding property in trust, the trust does not abate; buta court: of chancery 
will protèct and enforce the rights of the béneflciaries intp whosevér Hànds 
the property may fallby devise or inheritance, Equity will always protect 
the rights of a ceatui qtte trust, witbout regard to the strictly légal title; and 
therefore, when a corporation is dissolved, a court of equity will recognize 
and protect the équitable rights of the shareholders, for whom the corporate 
body, as recognized by law, was merely a représentative or trustée, and the 
assetqof the dissolved corporation will be treated in equity as a' trust fund be- 
longing to the shareholders of the company, subject to the rights of its credit- 
ors." Mor. Priv. Corp. § 1032. , 

The property having thus vested in the members of the defunct cor- 
poration, they had a right to reincorporate under the général laws of the 
state. The new corporation, if it did not take absolute titlè to the prop- 
erty in question, took the control and administration of it as trustée. 
The bill' shovfs that it entered into the possession, and ihas administered 
the property without objection for many years. Il tberefore seems clear 
that in tins case the said corporation bas the right tb represetat its mem- 
bers and the property in tbe pending suit. For a mueli stronger case, 
eée JBfirtWi/ v. iS.irte, .2 Pet. 566, where it is h4d' that^-- 
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"If the complainants In the circuit court were proved to be the regularly 
appointed committee of a voluntary sooiety of Lutherans, in actual possession 
of the premises, and aèting, by their direction, to prevent a disturbance of 
that possession,, * * * there does not appear to be a serions objection to 
tbéir right to maintain a suit for a perpétuai injuoction against the heirs of 
the donor, who soogbt to regain the property, and to disturb their posses' 
sion." 

2. The cpntract which is the basis of this suit is a contract with con- 
tinuing covënants; and a suit to enforce the covenants, or to dissolve the 
contract for breach thereof, cannot be stale until after the expiration 
of the term of the contract. The failure of the railroad company to com- 
p]y with the contract to maintain crossihgs and proper drainage during 
the first years of the contract raay not hâve affected the complainant so 
injuriously but what it preferred subraission rather than litigation. This 
would not cul! off its right ta hâve the contract enforced thereafter, when 
the damages became more onerous. The doctrine of lâches, which is 
sought to be applied in this case, may eut some figure if the contract 
ahall be annulled for breach thereof, and the court undertakes to assess 
the damages rèsulting from such breach; and it may then well be 
that claims for damages adsing years before bringing the suit may be 
declared stale; On the face of the bill, the complainant makes a case 
for breach of contract within the past year. The demtirrer will be over- 
ruled. 



TotTN OF Stbawbeery Hili< V. Chicago, M. & St. P. Ry. Co. et d. 

(CH/reuit Courti N. X>. lowa, E. J>. Haroh 6, 1890.) 

JDBOMBNT— E<lUITXBtH Rbliep— Plbamng. 

Abill in.eqnityshowing that a railroad Uable over for damages recorered against 
, atqwn had s^ttled with ,tbe injured person, and that ths jud^enthad been as- 
sîgned to a thlrd person, and asking to hâve it canceled If found to hâve been as- 
signed for thé béneflt of the company, otherwlse for judgmeiit for damages against 
the railroad, is not demurrable on the ground that the relief asked will in one event 
be purely légal, as the relief granted can only be determined on final hearing. 

In Eqnity. On demurrer to part of bill. 

Remlêy de Ercmbrack and Henderson, Hurd, Daniels & Kiesd, for com- 
plainant. 
A. L. Bartholcmiew and Wm. J, Knîght, for défendants. 

! Shiras, J. The bill in this cause shows that one Margaret Fowler re- 
ceived injuries from being thrown over a bridge within the corporate 
limits of the! town of Strawberry Hill; thatshe and her husband brought 
actions against thfe town to recover damageSon the ground that the bridge 
was unsafe; that Mrs. Fowler recovered a judgment against the town for 
61,842 and costsj that thereupon Mrs. Fowler and her husband brought 
suit against the Ghiaago, Milwaukee & 8t. Paul Railway Company foi 
the same injuries ou the ground that the bridge in question was built by 
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the railway company over its track, and the company was under obliga- 
tion to construct it sàfely, and keepit in good repair; that the suits 
against the railway company were settled and dismissed, and the judg- 
ment in favor of Mrs. Fowler against the town of Strawberry Hill was 
assigned to one John Johnston; that in fact the railway company made 
a full settlementwith Mrs. Fowler and her husband for the damages sus- 
tained; that, as betweén the town and the railway company, the latter 
was bound to erect the bridge, and keep it in safe condition; that, for 
the damages collectible from the town for the injuries caused to Mrs. 
Fowler, the town would bave the right to look to the railway company 
for reimbu rsement; that the settlement of the damages by the railway 
company in fact inures to the benefit of the town, and that the judgment 
in favor of Mrs. Fowler should be canceled and discharged upon the rec- 
ord; that the railway procured the assignment of the judgment to one 
John Johnston, who is a man of straw, or in fact holds the judgment in 
the interest of, and for the benefit of, the railway compiany, Wherefore 
cpmplainant prays that the judgment against the town be canceled; and, 
further, that, in case it be found that John Johnston is in fact the owner 
of the judgment in question, a judgment be entered in favor of the town 
against the railway company for the damages caused to the town. The 
demurrer seeks to présent the question that the town cannot claim dam- 
ages against the railway unless it be shown that the town bas in fact paid 
the judgment against it; and, further, that, if the town has a claim for 
damages, its remedy at law is complète, and a court of equity is without 
jurisdiction. 

The bill does not contain two causes of action, nor does it set forth the 
same cause in two forms, — the one looking to équitable, the other to légal, 
relief. The court could not, upon the demurrer, hold any part of the 
allégations insufficient, nor relieve the défendant from answering ail thé 
allégations of fact in the bill contained. The sole question, therefore, 
attempted to be presented by the dernurrer, is as to the particular relief 
the court will grant, provided the facts are found in a particular Way. 
That is a question to be determined on the final heaidng, and not upon 
à demurrer. It is admitted that the bill présents a case of équitable 
cognizance. When the issues of fact are determined, then the question 
of the relief, if any, and the nature thereof, to be grantèd, will be prop- 
erly beforé thé court. If thé court should now décide, on the demurrer, 
that the particular relief asked was purely légal, the case would remain 
to be heard upon the allégations of fact in the bill contained; and on 
the final hearing, under the spécial and gênerai prayers for équitable re- 
lief, the court would be required to détermine the nature of the relief to 
be granted. The real question, therefore, which it is sought to présent 
by the demurrer, is one that can be properly decided only at the final 
hearing. The demurrer, therefore, is overruled. 
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WnaoN et oZ. ». Welsh e« d. 

: {droùit Cawrt, D. StmOi CaroUïuu March 7, 1890.; 

Sjllb— iFbaushijsnt Vbndbb— Bona. Pidb Pcbohasees— Evibencb. 

The évidence may be Vbry coucluBive that bne purchased a stoolc of goods wlth 
the f ortned intent to sell' It immediately, and to Uold the proceeds in f raud of th» 
parties froiD whom hepurcbased; butmeres\i8picion,however grave it be,wllliiot 
(te BiilHcieDt to convictnls vendes of frattdulenf collusion, if hispartlcipation in the 
frand is not made ont by;oleàr preponderancei of testimony. 

{SyUaibm bij the Court.) s 

; In Bquity. 

J. P^Hask^siiA SmMe& Lee, î^^ 
L. P. Youmana, for défendants. 

BoNi>,;J. This is abill in equîty filed by certain citîzefis of Maryland 
to set aside a salé of a stock of goôds in Lapcaster, S. Ç., inade on the 
22d November, 1883, bytbe Refendant T. J. Welsh to bis cp-defendant, 
B. F. Welsh, as agent ofJ.R. Welsh. Tbe facts in thé case présent no 
great difiBculty in coniing to the conclusion that T. J. Welsh had a well- 
gettled det«'''ïiination tp buy as many goods as vendors ip Màrylànd and 
elsewhere, over anxious to selT,— perhaps too credulous,— yrould sell to 
him, without the most remote expectatiop on his part of paying for them. 
Shortly îifter his retur» to Lancastèr, and before sonjé of the goods, so 
easily purchaséd, had arrivéd, he sold eut the whole stock in trade to 
bis brother, as theiagent ofb^^&ther, J. R. Welsh. The price paid by 
the fat^er for the goods was â fair one, prôvided it wa^ actuaUy paid. 
Thje p;roo;E of tliis is sufiBcient,,if you crédit the witnesses for the défend- 
ant; and it appears quite certain that J. R. Welsh, the father, wasàbun- 
danily able to make the purchase and pày for the goods. As to the cred- 
îbility of the witnesses for défendant, whiletheir testiniony is unshaken 
by cross-examinatipn, it, looks suspiciously untrue, but, unless better 
prpof is offered to coniradiot it, we suppose it must stand. The burden 
of proof to shpw the fraud in this transaction is on the complainants, 
fjrhich burden,, indeed, thay bave assunied; but, while they hâve suo- 
oeed.ed in rajaing a very dark clpud of suspicion oyèr the whdle transac- 
tion, they h»yç not affinnatîvely shown t&at J. È. Welsh, the real Ven- 
dée, was at ail a party tp the fraud, or bad any reasbn to supppse he was 
©Qg£(ged in one. _,The bïll will be disihîssed, with çosts divided. 

«,jThe Chief Justice sat in this cause,,and, while bé bas not seen the 
(ibove, coincides in the judgment. 
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■ Va» DuzEB I). United States. 

{District Coiurt, N. D. lowa, E. D. Maroh 0, 1890.) 

I. CiiBBK or Cotjbiv-Pbes— PiLiiro Papbrs ih Cb^ikal Casbs. 

Under the statute ût tbe United States giving a fee of 10 cents for filing and en- 

• tering evèry déclaration, plea, orother paper, the derk is entitled to that fea 

for every material paper properly sent up by a commissionerin a criminal case, and 

is sot requirëd to bundle together, and flleasoae, ail thé {iapârS except the final 

recognizanoe. 

a. SAMB— PiMHG ApPOINTMBNTS or DePCTT-MarSHALS AND Rbcoebing Oaths. 

It belng the clerk's duty to file the appointments of deputy-marshals, and record 
their oaths of office, he is entitled to reçoive the fee therefor from the government, 
whether or not the government can reimburse itself from tl^e çfflcers. 
8. Samb-tCopies or Inbiotmbhts in Othbb than Capital Cases. 

TJnder Const. XI. S. amend. 8, entitling the accused "to be Ihformed of thenatnra 
and cause of the accusation," he is entitled toacopyof the indictment, though 
Bev. St. U. S. § 1083, provides for furnishing such copy only in capital cases; and 
the clerk is aocordingly entitled to pay for preparing the copjr. 
*. Samb— Entbies on Jaceets. 

Fées for entries on the Rackets in whlch the papers are Inolosed, showing the 
daté Qf disposition of thé cases, and the pages of the record wheré the proceedings 
wlU .be f ouud, are covered by the gênerai onarges for inde^ûng. 
S. Samb-^Enîbt op Rbtukn dp Gbakd Jubt. 

For entry of the retum of a grand jury, the clerk is entitled only to the statutory 
folio fées. 
<J. Samb— DooKET Fbes — Casbs Ignored bt Commissionbb. 'i 

The plerk is entitled to the fee "for making dockets, indeîces, taxing costs, and 
other services in a cause which is dlsmissed or âlscontinuéâ,"ih cases brought be- 
forea commissioner where the défendant was held to appear, though the grand 
jury ignored the case, and it was thereforedismissed. 
t. Samb— AuTHBNTiOATiNG Okdbb POE Patmbnt op Jubobs' and Wiinesses' Pbbs. 
Orders for the paymènt of witnesses and jurors bythe marshal should be an- 
thentloated by the signature of the clerk, with the seal attac^ed, and the derk is 
tberefore entitled to charges for afOxing the seal. 
8. Samb — Bntebing Ordeb poh Tbial — Rbcordino Verdict. 

The fee allowed "for making dockets, indexes, issuing veni/res, taxing costs. and 
ail other services on the trial or argument of a cause, " does not inolude entering 
the order for trial, and recording the verdict. 

», SAM«— PiLING PRiBCIPES POB BbNOH-WaEBANTS. 

The clerk is entitled to fee for flling prœdpes for bench-Warrants by the district 

attomey, as by the settled practioe thèse warrants do not issue immediatély on 

the order of the court, but only when requlred by the attomey; and the sàme rule 

: applles to prœcipes for commitment on sentences to pay a fine, and be committed 

until its payment. 

M». Samb— Final Record in Criminal Cases. 

Under a mie of court providing, in the absence of statutory provisions, that in 
criminal cases the final record shall include the order made py the commissioner 
binding the défendant to appear bef ore thé grand jury, the clerk is entitled to pay 
for entering the return of the commissionerin the final record; anditcannot be 
contended that there is no case in court until indictment found. 

II. Samb— Pbb pob Discontinuanob— Rbmoval to Othbb Division. 

Whére a case is removed from one division of the district to another, the clerk 
oannpt recover the fee allowed for "services in a cause which is dismlssed or dis- 
oontlnued." 
13. Bame— Copies op Subpcbnas. 

Though Rev. St. U. S. i 839, flxlng the marshal's fee for service of subpœnas, 
, forblds him to make a f urther charge for copy, the clerk being requirëd by rule of 
court to make copies to be lett with the witnesses, is entitled to recover pay there 
for. 

At Law. Pétition to recover for services as derk of courts. 

A, J. Van Duzee, pro sct 

3*. i'.JfMrp%, U. S. Dist.Atty., for défendant. , 
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Shtbas, J. The question presented by the demurrer to the pétition 
filed in this cause is as to the right of plaintiff to recover for certain serv- 
ices rendered by him as clerk of the United States courts in the north- 
ern district of lowa. 

The first division of account sued on includes the fées charged in 45 
crinîinal pases for ûling the papers certified up by the commissioners be- 
fore whom the cases were commenced. In the majority of the cases, 
the nuuiber of papers filed by the clerk ranges from 4 to 6. A few num- 
ber 8 papers, and one reaches 16. In the whole number, of 46 cases, 
there wére filèd 267 papers, or an average of 5 14-15 to each case. It 
is admitted by défendant that for each paper properly filed the clerk is 
entitled to a fee of 10 cents; and the question iswhether the clerk should 
file ail the papers certified, up by the commissioners, or should sélect 
out certain ones and file thèse only; or, to put the proposition in the lan- 
guageofcoUnsel for défendant, "the plaintifiF was entitled to onefilingfor 
each final recognizance, and one filing for ail other papers in the case. 
The latter should be fastened together, and filed as one paper." This is 
the position taken by the accounting officiais at Washington, and, in ac- 
cordançe therewith, they bave allowed to plaintiff for the filing of two 
papers in each case. The statute gives a fee of 10 cents for filing and 
entering every déclaration, plea, or other paper. For every paper prop- 
perly filed, the clerk is entitled to charge the named fee of 10 cents. 
"W hen the papers in a case are received from the commissioner, it is the 
duty of the clerk to file the same; and I can see no ground for holding 
that he ^hpuld sélect out the final recognizance for filing, and then fast- 
en tôgethëï ftU the other papers, and file the bundle as a single paper, 
thus making two papers in each case. The important papers pertaining 
to cases brought before the commissioners are the information, the war- 
rant of arrëst, ànd return thereon, the entry or évidence of proceedings 
had before the commissioner, including the order of committal, the re- 
cognizance ëntéred into by the défendant, if any, and the fee-biU taxed 
up by the commissioner. In given cases, there may bé other papers of 
moment whîch thè commissioner should send up. When received by 
the clerk, they are papers which he should file; and it is not bis duty to 
sélect out one or more of such papers as specially important, and file 
that, and th^ii bundle the others together, according to the contention 
on behalf of s the défendant. It may be urged that the commissioners 
might send up a large number of papers which are whoUy immaterial, 
and that the clerk ought not to be paid for filing matters of this nature. 
It is not the dùty of the clerk to receive and file immaterial papers. 
When papers, however, which are properly sent to him in a given case, 
are of such a nature that he should receive and file them, then he is not 
ûlider obligaltion to fastén ail together, and call them one paper, 
when in fact they are not. The information, warrant of arrest, the or- 
der made by the commissioner, the recognizance entered into by défend- 
ant, the fee-billj and other like matters, were not parts of one paper be- 
fore the commissioner, but were separate and distinct; and thej' remain 
Bo when sent to the derk. He is underno obligation to fasten them 



VAN DDZKK V. UNIXBD BXATBI. 578 

together, and, if for convenience sake ha does so, there is no magie in a 
brass fastening, or the more vénérable red tape, which can convert thèse 
papers into one. There is no claim made that the several papers filed in 
the cases named in the first division of the account sued on were not in 
fact filed, nor that they were not papers properly sent up by the com- 
missioners. As I can see no légal foundation for the bundling theory 
advanced on behalf of the défendant, the conclusion is that plaintiff is 
entitled to recover the statutory fee for filing the several papers in the 
account described. 

The second division in the account is for the sum of $4,50, for filing 
the appointment of the several deputy-marshals, and recording their oaths 
of office. The objection urged thereto is "that any service incident and 
necessary to the appointment and qualification of an officer should be 
borne by him." As between the United States and the parties appointed 
to office, it may be that such is the correct rule, but it does not follow 
that the United States can require the clerk to perform the service indi- 
cated, and then compel him to look to the officer for the pay. Is such, 
however, the rule between the United States and its appointées? Do the 
judges, marshals, district attomeys, clerks, and other like officers pay the 
cost of the préparation and issuance of their commissions? I do not un- 
derstand such to be the practice of the government. The only way the 
clerk can secure pay for the services in question from the officer would 
be to refuse to file or record the papers until the fee was paid. Has the 
clerk the right to refuse to file and record such papers, when oflfered him, 
until the proper fee therefor is paid? By so doing, the interests of the 
government and its citizens might be put in jeopardy; for thereby the 
public officers may be seriously delayed in the completion of their right 
to enter upoû the discharge of the duties of their respective positions. 
Again, if the matter of the récompense coming to the clerk for filing and 
recording commissioners' oaths of office and the like is a matter between 
the clerk and the officers, on the theory that such services do not corne 
within the purview of the fee-bill, then how and by whom is the amount 
to be paid' to be determined ? Suppose the clerk demands five dollars, 
and the màrshal ofiers one dollar. Is the public business to be brought 
to a stand-still until the question of the amount to be paid is judicially 
eettled ? This could not be tolerated for a moment. The filing and re- 
cording of the necessary papers to complète the authority of the given 
officer to enter upon the duties of bis position is work donc in the interest 
of the public, as well as in that of the officer; and the clerk has no right 
to interfère with the public business by refusing to file and record the 
papers in question. It is bis duty to file and record the same, — a duty 
due the public; and the government, as the représentative of the public, 
should récompense him therefor. If, as between the government and 
the officer, the latter should pay such costs, the government can deduct 
thfef sattoe frotQ the pay coming to the officer. 

The next item is for furnishlng a copy of an indictment to a défendant 
chftrgôd with selling liquor to Indians contrary to the statute; the sum 
tibeurgêd being 90 cents. The claim is that this should be charged to the 
p&fty'inttires^; and that it is only in oa^itàlcases that- the United States 
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furiii8h«&''libe dèlrendànt*copir of thë indictment free bf Ico&tas , rSôctîon 
1088 df the Revised Statutes provides that in cases of treason & copy of the 
iadictiheïit, a;listof the jury, and of the witnesses, shall bedelivered to 
the défendant at least three days before the time of triais and insother cap- 
italcasés such copy and. listinust be fumished at least two days before 
the trM; i The section does'not deal withother classes of cases, and it cer- 
tâinl^dôesinot enact that défendants are not entitled to a copy of the 
iridictment against thend. • In article 6 of the amendments to the con- 
stitution it is provided that the accused "shall enjoy thé right to a speedy 
and pttblic trial, * * *^ and to bo informedof the nature and cause 
of the accusation." Howeàn a défendait be fully arid pcoperij' informed 
of theuature of a charge fegaînat him except by béing furnished with a 
copyiof the indictmentÎJ Under the provisions of the Gode of lowa, it 
is required that upon ianfaignment a copyof the indictmentshaîlbe fur- 
nished to the défendant iiû every case. : The common practiee prevailing 
in the state aids the cou?t in determining in what mode the conistitutionai 
provision shall be carried oUt, and the défendant be informed of the natr 
«re of * thè charge and cause ef accusation to which he hôs been required 
to answer. Will it be-^uèstioned that, when a défendait; ischarged with 
an offfense which may'be:piânished byimprisonment Ibc yearsor life, it 
is dyeto him that he be furnished with a copy of the indictment? The 
constitutiïmal provision already quoted is a law ofhigher authority than 
an enaetment of congMss^ and it places the duty of carrying out its pro- 
visions Upon the court. Jf-congress should enact that a défendant ahould 
not hâve furnished toMm a, copy of the indictment, such enactment 
would not be binding upon thp court; for the constitution makes it 
the duty of the cùurt to inform the défendant of the nature of the charge 
and cause of accusation against him, and it is the duty of. the court to 
see that thisconstitutional provision' isproperly and fairiy carried out. 
In what other mode cah-this be dorie, in justice to the défendant, éxcept 
by causing to be furnished to him a copy of the indictment to which he 
is required to plead? !When theclerk, in obédience to the orderof the 
court,- — whieh, in tum, iS ecting in obédience to the constitutional man- 
date, — -farnishes a copy of the indictment to the défendant, the same is 
furnished nnder the provisions of a law of the United States; and for 
work th us done he is entitled to compensation. 

The next item in plaintiffs àccount is for making final entries or rec- 
ords in 28 cases, consisting of an entry made upon the jacket in which 
thepapersàreindosedi Theentry thus made isa brief minute, enabling 
one to ascertain at once the date of the disposition of the case, the pages 
of the fee-book and record; wherein wili be found the proceedings taken 
in the casé, and is more in the nature of an index than a record or final 
elitry. I do not think thèse entries thns made, highly convenient as 
they are, oanbe brought vifithin the provisions of the fee-bill, except un- 
der the head of indexes; and as such they are covered by the gênerai 
charge therefbr. To this item thedemurrer is sustained. 
' The oniy objection inade by défendant tothe charge of |I9>,75 for enterr 
ing marshals';returns of siibpœnas is that it does not appear that the ter 
tut'ns hâve h&m: entered, : but this objection is not well taken,! ip ^a^f 
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The rëtùrns bave been promptly eritêred; and no question, therefore, 
exists as to the right of the derk to recover the amount charged thèrefori 

For the entriœ made of the retum ûiade by the grand jury in the sev- 
eral cases included in the sixth item, the plaintiff is entitled to the stat- 
utory folio fées, and no môre, for the entry actually made; so that plain- 
tifif is not entitled to recover on this item. 

The seventh item is for docketing, indexing, and taxing costs in nine 
cases at one dollar each. The feerbill provides that, "for making dockets, 
indexes, taxing costs, and other services in a cause which is dismissed or 
discontiiiued, * * * bne dollar." The cases embraced in this item 
of the acconnt were brought before commissioners, the défendants held to 
appear, but the grand jury ignored the same, and hence the same were 
dismissed. The contention of the défendant is that thèse were not cases, 
within the meaning of the statute. Whein the information was filed be- 
fore thè commissioner, and the défendant was arrested, and brought be- 
fore him for hearing, the proceeding was a judicial proceeding, with ad- 
versary parties. Section 847 of the Revised Statutes enacts that the com- 
missioner shall receive, "for hearing and deciding upon the case of any 
person charged with ahy crime or offense, * * * ,five dollars a day 
for the time flecessarily employed." If the proceeding before the com- 
missioner is «"case," within the meaning of section 847, how does it 
cease to be à case when it is eentup to the court? The proceeding is one 
wherein the government charges the défendant with the commission of 
an offense against the laws of the United States. The grand jury is one 
branch of.the court; and, when.ihe cases are being investigated before 
it, the court is dealing with the cases, through the grand jury, just as it 
does when the case is submitted to a trial jury. If the grand jurj' finds 
au indictmeiit, then the court proceeds to a trial of the àccused. If the 
grand jury ignores the matter, the court may continue the case for fut- 
ther examinatibn before another grand jury; or it may dismiss the case, 
and order the discharge of the party, if in custody, or the release of his 
bond, if he is out on. bail. From the initiation of the proceeding before 
the commissioner until its final termination by a trial before the petit 
jury, or untii its dismissal bythe court for any reason, the proceeding is 
a "case," within both the letter and spirit of the statute; and hence the 
clerk is entttled to the doUar charged in each case. 

The next -question raised bj' the demurrer is to the charge for the seal 
aîffixed to the copies of orders for payment by the marshal of the sums 
due jurors and -witnesses. Thèse chargés are cpnte^d upon the theory 
that "the Sealé are not necessary, and not required by the accountiqg of- 
ficers, in; the adjustment of the marshal's accounts. The clerk and mar- 
shal, being required to attend each sitting of the court, are cc^nizant of 
its orders; Hence, no seal is required, to authenticate orders tothem. 
The court, to exemplify its orders to its officers by its seal,is to exem- 
plify them t6 itself." If this reasoning be good, then it is not necessary 
for the marshal to hâve furnished him acopy of the order. ' Being an 
officer of the coart, and therefore cc^nizant of its orders, he can say: "I 
heard ^ oj?def made by tàe court for the payment of "the witnesses and 
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jurors, dnd rely upon. the knowledge thus acquîred." Wonld the ao- 
counting oflBcers at Washington pass the marshal's accounts, shpwing 
the pajfment of thousands of dollars to witnesses and jurors, upon the 
statement by the marsha] that, as an officer of court, he was présent at 
its sittings, and heard the order made, and therefore knew thàt he was 
authorized to pay out the sums named? Section 855 fequires the court 
to enter on its minutes an order for the payaient to witnesses and jurors 
of thelees due them, and this order is the authority to thé marshal for 
the payménts of the sums therein set forth. An accounting ofBcer who 
would àllow the marshal for accounts claimed to hâve been paid to wit- 
nesses aiïd jurors upon his bare statement that he had heard the court 
make the order for pàyment would be derelict in his duty'.and I do not 
believë a marshal's aCcount has ever been allowed unless it has been ac- 
cofaipaînied with évidence that the court had made the order required by 
seétidu 855. What is tiie évidence of such order, except a copy thereof 
dulyîcëiftified to by the clerk, with the proper seal attaohed? The copy, 
tobeof value, must be duly certified to; and the usual and proper form 
is to atte&t the correctness thereof by the signature of the; clerk with the 
seal atta«bed. An examination of -the printed fonns furnished to the 
marshal will show that there is appended thereto the usual form of cer- 
tificate referring to the seal as attached. Therefore, when: a copy of the 
order dirécting the payment of witneisses and jurors is furnished to the 
marshal, it should be so authenticated as to be évidence to him, and also 
for hira, as need may arise, of the ordfer as it stands upon the records of 
the court; and this can only be done by having the copy duly certified 
by the clerk, with the seal attached. 

Exception is also taken to the seventeenth item in the account, which 
is for the folio fées for entering order of trial and verdict in 38 casesj the 
elaim being that such services are included in the fee allowed "formak- 
ing dockets, indexes, issuing venires, taxing costs, and ail other services 
on the trial or argument of a cause." . Is the entry for an order of trial, 
or the recording the verdict, service rendered on. the trial or argument 
of a cause? The order for trial précèdes the trial, and may be entered 
manydays before the trial itself is begun; for, until the jury is sworn, 
the trial proper has not been entered upon. For the entry at large, upon 
the records of the court, of the verdict returned by the jury, the clerk is 
entitled to the proper folio fées allowed for making a record. 

The next item objected to is the fee of 10 cents charged for filing prseo- 
ipes for bench-warraats by the district attorhey; the ground of exception 
being that the court had already ordered the issuance of the bench-war- 
rants, and hence a. praedpe was unnecessary. The practice is, upon the 
return of the indictments, for the district attorney to move the court for 
the issuance of a bench-warrant, and for an order fixing the bail to be 
given. The order made by the court, however, is not intended to be at 
once obeyed by the clerk, but simply to enable thé district attorney to 
cause the issuance of the warrant of arrest when it becomes necessary. 
In many cases the défendant appears. Should it be made known to the 
court that the derk issued the benck-warrants without awaiting the orders 
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of the district attorney, he would be admonished that such was notthe 
proper course to pursue, and would be instructed to await the order of 
the district attorney. . When, in a given case, the issuance of the bench- 
warrant is desired, the district attorney directs it to be done by filing a 
prsscipe; and, in obédience thereto, the derk issues the warrant. The 
filing the prsedpe is in accordance with the settled practice of the court, 
and the clerk is therefore justified in filing the praecipe, and making the 
proper charge therefor. The same rule applies to the charge for the prsso- 
ipes filed for the issuing mUtimvses for the committal of défendants who 
bave been senlenced to pay given fines, and be committed till paid. 
The collection of thèse fines is under the control of the district attorney; 
and it is for him to détermine when the exigency of a particular case re- 
quires the committal of a défendant, and the issuance of a miUmus for 
that purpose. In the issuance thereof, the clerk obeys the direction of 
the district attorney, and the proper mode is for the district attorney to 
file a prsedpe when the issuance of the writ is desired. 

The exception to the forty-second item présents the question of what 
shoùld beentered by the clerk in making the final record in a case; the 
contention of défendant being that the final record should not embrace 
any of the proceedings before the commissioner. It is required by the 
court that the commissioners shall send up in each case a brief retum, 
showing the steps taken in the case before them, and the conclusion 
reached therein. The court is charged with the duty of examining the 
accounts of the commissioners for services rendered in ail cases before 
them, and the leturn or order thus required is a means for securing cor- 
rect accounts from them. In the absence of any stalutory provision 
touching the matter to be embraced in the final record, the court has 
adopted a rule upon the subject providing that, in ail criminal cases, un- 
less otherwîse specially ordered, the final record shallihclud* the order 
made by the commissioner binding the défendant to appear before the 
grand jury, the indictment, the presehtment thereof, the bench-warrant, 
if any, and return thereon, the plea of défendant, the verdict of the jury, 
and the final orders and sentence of the court thereon. In carrying out 
this rule of court, the clèrk has entered the brief retum of the com- 
missioner, which shows the order committing the défendant;: and the 
ground taken, that there is no case in court until the indictment is found, 
is not well taken. The rule of court above réferred to governs the clerk 
in making the final record in criminal cases, and for services rendered in 
accordance therewith the clerk is entitled to compensation. 

The exception to the docket fee of one dollar, charged in case No. 
8,140, removed for trial from one division of the district to another, is 
sustained. The case has not been discontinu ed, nor dismissed. When 
it is terminated, the proper docket fee will then be chargeable. 

The last exception is for the fee charged for making copies of subpœnas 
furnished to the marshal, to be left with the witnesses when they are 
summoned; it being claimed that paragraph 5 of section 829 of the Re- 
vised Statutes forbids such charge. This paragraph fixes the fee paya- 
ble to the marshal for service of a subpœna, and forbids the marshal 
v.4lF.no.lO— 37 
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ârom.making.à mrthér fehài^e for çopy, siimmons, or notiee to a wîtness. 
The section has referénée soleJy to the'fees of the marshal, and does not 
déal with the fées d«e the clerk. Tbatà copy of the subpœna should 
be left with the witûeffl will not be questioned. It is a standing rule of 
this court that the derk; in issuiiig subpœnas in criminal cases, shall 
make copies thereof, to ibe left with the witnesses. This rule was adopted 
byithe court to insùre proinpt ànd propet service ofisubpœnas. The 
marshal reçoives ilotMng for serving the copy, and the inhibition found 
in paragraph 5 of< section 829 is observed. The clerk is. bound by the 
rulè of court to make thèse copies. The services are withia the line of 
his duty, andnè reaaôn is perceived why he is not entitled to compen- 
sation therèibr; : ■ ; ■ i . 

There is, it Seems to me, a fundamental error in the viewtaken of this 
line of questions by the àccounting offioôrs of the department; and that 
is the assumption that there is no légal basis for allowing dompensation 
to the clerk, unless some teection of thè Revised StatuteSjor of the Stat- 
utes at Large, specificaHy requires the work to be done. i > It will not be 
dehied that the court has full power and.right to ddopt rules regulating 
the procédure of the court in criminal cases. Whèn thé court, in the 
exercise of this undoubted right, adopts rules requiring the clerk to fur- 
nish copies of indictments, copies of suibpœnas, to ioclude certain mattera 
in the final record, and other like requirements, thé Jegal duty and obli-r 
gation of the clerk to perform such services is as well estàblished as though 
such rules formed part of the Revised Statutes. If the work thus done 
in. obédience to the rule of court falls within the character of services for 
wihich the fee^biU allows compensation, the clerk is legally entitled to 
the statutory compensation therefor. 

The foregoing: opinion covers aU the questions of law presented by the 
demurrer;, and, it not being questiraiedl that the services were in fact ren- 
dered, it tbllows that plaintiff is entitled to recover for items Nos. 1 to3, 
inclusive; 5,7 to 16, inclusive; 18 to 21, inclusive; 23^ 24, 26 to 33, 
inclusive; 35 to 42, inclusive; 44, 45, 47 to 52, inclusive; 54, 56, 57 
t0i77, inclusive; and 79 to 9,9, inclusive,-— amounting in ail to $516.15, 
-^nd is not entitled to recbver for Nos; 4, 6, 17, 22, 25, 34, 43, 46, 
53, 66, and78. 
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TfiEADWELL «. SEYMOOR. 
(CnreuitCourttE^lX New York. March 11,.1890j) 

OiBOtriT Courts— PowBB ijo' Ttikem AttachmentI to Anothiïi^ pisTBtcr. 

Thé circuit court of thé United States for the èasterti diswiijt of New York hàs 
powerto Issue an attacbment^ and direct the.same to the toarshal of the United 
States for my other district wlthin the state ol New York. , , , 

At Law. Motion to Vacate attachment. 

Pemmjf (fcXofifan, fqr plaiatiff, cited: 

Qumbel y.Pitkin, 124; U. S. 151, 8 Sijp. Ct. Eep. 879; KHppfndorf t. 
Hyde.llQJ!- S. 276, 4 Snp. Ct. Rep. 27; Bâtes v, Day^, 17 Fed. Bep. 167; 
Oulllon V. ffontaine, 2 Amer. Law T. {k. S.) 502; Larnaster v, Keeler,V2S 
U. S. 389. 8 Sup. et. Rep, 197; MoCraolien v. Sayward, 2 How. 608; Sx . 
paru Railroad Co., 103 U. S. 794; Society v. Ford, 114 U. S. 635, 5 Sup. Ct. 
Eep. 1104', Brsteiu v. Rothschild, 22 Fed. Bep. 61; Tiltonv. Oojuid, 93 U. 
S. 163; Fitzpatriok v. Flcm^agan, 106 U. S. 648, 1 Sup. Ct. Rep. 369;, i!fo^ 
thews V. Densmore, 109 U. S. 216, 3 Sup. Ct. Rep. 126. 

i?d. IfaMton OaW, for défendant, cited: 

Spear, Fed. Jud. 661; 2 Abb. U. S. Pr. 166; Binns y, Williams, 4 McLean, 
580; PioqUet v. 8ioan, 6 Mason, 35; Toland v. Sptague, 12 Pet. 327; Ex 
parte ffraham, 3 Wash. C. C. 456; Bay v. Manufacturing Co., 1 Blatchf. 
630; U. S, V. Williams, 4 Cranch, C. C. 372; Refrigerator Co. v. Southard, 
12Blatcbf.,405. 

Lacombb, J. This action was commenced by plaintiff, a citizen of 
Newi York and résident of Brooklyn, in the New York suprême court, 
in Kings county, and was ?emoved into the circuit court for the eastern 
district of New. York by the défendant, a citizen and résident of New 
Jersey. Subsequently, issue was joined by the service of an answer. The 
action is one ^t commonlaw. On February 10, 1890, plaintiflf procured 
from the judge holding circuit court in the eastern district a warrant of 
attachaient against defendant's property, addressed: "To the Marshai of 
the United Stetes for any District within the State of New York." Levy 
has been maçle under tl^ warrant by the United States marshai for the 
Southern district upon property of the défendant found in New York city , 
Défendant does not question the regularity or the sufficiency of the par 
pers on whicji this warrant was issued, if tested by the ruies or practice 
of the State court. He moves, however, to vacate the attachment on the 
ground that the circuit court for the eastern district of New York has 
neither power nor jurisdiction to issue an attachment, and direct the 
same to the marshai of the United States for any other district within 
the state of New York. The case chiefly relied upon by the défendant 
is rofciwdv, Sprajfwe, 12 Pet. 300. In that case, plaintiff was a citizen 
of Pennsylvania; défendant, a citizen of Massachusetts, domiciled, for 
some timeprior to the commencement of the suit,.without the limita of 
the United States. The action was commenced by proeess of foreign at- 
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tachment, whereby certain property of the défendant found in Pennsyl- 
vania was garnished; défendant himself not bèing served. Défendant 
insisted that the court had no jurisdiction of an action b^un by foreign 
attachment. Whe court, by Babbodb, Jl, expressed thetopinion that — 

"The circuit court of each district sitg within and for that district, and la 
bounded bylts local limité. Whatever may be the extent of their jurisdiction 
over theisubjecb-matter of suits, in respect to persbns and property, it can 
only be exercised within the limits of the district. Congress niight hâve au- 
thorized Civil process from any circuit court to haye run into any state of the 
Union. It bas not done so. It has not in terms authorized any original civil 
process to run into any other district, with the single excpption of subpœnas 
for witnesses, within a limited distance. In regard tb final process, there are 
two casés, and tv(ro only, in which writs of executioh càn noW) by law, be 
served in any other district tban that in which the judgment was rendered, — 
one, in favor of private persons, in another district of the same state; and the 
other, in favor of the United States, in any part of the United States. We 
think that the opinion of the législature is thus manifested to be that the pro- 
cess of a circuit court cannot be served without the district in which it is es- 
tablishéd without the spécial authority of law theref or. " 

After commenting upon the case of Ficquet v. Swan^ô Mason, 35, and 
the eleyenth section of the judiciary act of 1789, (chapter 20,) providing 
ihat no civil suit shallbe brought before a United States circuit or dis- 
trict court,, by any original process, in any other district than that of 
Which the défendant is an inhabitant, or shall be found at the time of 
serving the writ, the suprême court, in Toland v. Sprague, announced: 
(1) That, by the gênerai provisions of the laws of the United States, the 
bircuit courts cari issue no process be;y'ond the limits of their districts; 
(3) thatj indeperidently of positive législation, their process can ouly be 
served on persans witliiii the same districta; (3) that the acts then in 
force (Act Sept. 29, 1789, c. 21; Act May 8, 1702, C 36) adopt the 
forin and modes of service in use in state courts (ïnly 6o far as the per- 
sons are rightfdlly within the reach of suoh process, and were not in- 
tended to enlatge the jurisdiction of the circuit courts; (4) that the right 
toattach property to compel the appearance of persons can only beused 
to cases where such persons are aménable to the process of the court in 
•pèrs&mmj (5) that, in the case beforé it, the ciroiiît court had jurisdic- 
tion over the parties and the subject-màtter of the suit, and the defend- 
tmt's objections, though sound, related only to a personal privilège or 
exemption which it was compétent for hirti to waivie, and which he had 
wàîved by appearing and pleading. This case of Toland v. Sprague was 
deéided in 1838. At that' time the only spécial provisions of fédéral 
statute authorizing the issue of process to run without the district were 
thdse regulating certain exécutions, and referred toin the excerpt from 
the opinion, àitpro. They are found in Act MarchS, 1797, and Act May 
20, 1826, (now sections 985, 986, of thé United States Revised Statutes.) 
Since 1838, there has been further spécial législation of a similar char- 
ftcter^ Aets Feb. 28, 1889, and March 3, 1863, (now section 615, Rev. 
St. ;) Act Feb. 2&,' 1873, (now section 654, Rev» -St.) The particular 
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provision of statote relied upon by the plaintiff as specially authorizing 
the issuance of mesne process of attachraent without the district, if within 
the state, is the sixth section of the practice act of June 1, 1872. Rev. 
St. § 915: 

"Séc. 915. In common-law causes in the circuit and district courts, the 
plaintiff shall be entitled to sitnilac remédies, by attachment or other proCess, 
againat the property of the défendant, which are now provided by the làws of 
the state in which such court isheld for the courts thereof; and siich circuitor 
district cbùits may from time to time, by général rules, adopt such state laws 
as may bé îii force in the stàtes where they are held, in relation to attachmehts 
and other process : provided, that similar preliminary aflSdavits or proofs, and 
similai security, as required by such state laws, shall be first furnished by 
the party seeljing such attachraent or other remedy." 

Thê fitst clause of this section gives the right specified therein, in abSo- 
luteterms, on the basis of state laws existing when the section was 
adopted. The second clause authorizes the circuit and district courts to 
adopt any state laws relating to the subject that may be subsequently 
enacted. Spear, Fed. Jud. 660. When this act was adopted, (1872,) 
the Code of Procédure of the state of New York (Code, § 231) provided 
that a warrant of attachment should be directed to the sherififof thô 
county whêre property of the défendant might be, and that, where prop- 
erty of the défendant was situated in différent counties, a warrant rhight 
be issued to each county simultaneously. A similar remedy by attach- 
ment, against property of a défendant sued in a fédéral court, in a state 
containing more than one district, could be secured to the plaintiff in 
such action ônly by extending the attachment to property of the défend- 
ant without the district, but within the state; and such seems to be the 
plain meaning of thèse two acts, fédéral and state, (act of 1872; Code, § 
231,) when coUated. The positive législation, therefore, specially ani- 
thorizing thé issue of process beyond the district, which the suprême 
court, in îbtond v. Sprague, held to be essential, but not then in exist- 
ence, is foUnd in the act of 1872, unless other provisions of statute, or 
the princîples of interprétation approved by the fédéral courts, operate 
to restrict its meaning. This act haS been construed in Ohittmdeh v» 
Dàrden, 2 Woods, 437; Sadâler v. Hudsorà, 2 Curt. 6; Nasro v. Cragin, 8 
Dill. 474; Ex parte RaUway Oo., 103 U. S. 794, Anderson v. Shaffér; 10 
Fed. Rep. 266. Thèse cases hold thatit does not confer upon the Unit- 
ed States courts jurisdiction to institute suits by the process of foreign at- 
tachment, and that it authorizes attachment only when the court has ac- 
quired jurisdiction of the person of the défendant. The reasoning, how- 
ever, by which the conclusions are reached, is the same as that of To- 
kmd v. Sprague, supra. From the passage of the original judiciary act 
down, there has been in existence an express proviso peremptorily re- 
stricting the jurisdiction of the circuit and district courts to cases where 
the défendant is an inhabitant of. the district; or found therein, at the 
time of éerVirig the writ, Judiciary Act 1789, § 11; Rev. St. U. S. § 
739. (The modification contained in the act of 1887 is not material to 
the question raised hère.) The authorities cited, both prier and subsé- 
quent to the act of 1872, hold that this proviso is not affected by gênerai 
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;or:«lpecÎBl prôvîfsioçs <af feiatûté adoptingstate prôcessiand -procedarfi, lor 
jigiacuringto a lîtigafmtinJa fédéral CQUît: similar remédies byiattaohmeht 
.to îthosô flvaUtbiéiïto tixe; litigant,i(in :ât state court. That conclusioa is 
reached both as ap inference from the course of législation, and by.con- 
.siderations pf:r«asaTl!*nidijwstice; for;^'nothing can be mois .unjust than 
that a person shouMhavèihis rights passed upon and finally decided by 
a tribunal witri{>ut'*sbïtie process bèiiig served upon Hîra; % which he 
'i^fîll bivé notice; Tîyhîcb';wÏÏÎ'eiiâbl;e,him to appeàr knd defeild himself. " 
Tôtand y. Spragii0y\f,'.f^%^''^OQ,\ Xh,^^.^^^ a case as this, li|?%ever, fuU 
;efiect can be giveji iq ihe abt of 1372, and the "similar reBîediçs"secured, 
.without in any way conflicting with the proviso whieh restriets the juris- 
diction of the circuit court» ïli« défendant is personally before the 
Ciourt, having been properly seryed with process. He bas had abundant 
jnotice, and, by pleading, to th§ merits, admita that this court bas juris- 
diction of his person; and he concèdes that it bas jurisdictioii of the sub- 
•ject-matter of the oontroversy. Furthermore, the act of May 20, 1826, 
,(Rev.. St. U. S. § 985,) gives it jurisdiction of this very property, by 
gproyiding that exécution upon suchjudgment as may be entered in this 
.section, may run into, aijd be executed in, any partof the state. Neither 
jeason nor autjiority,, tljeiiefore, forbids our construing the act of 1872 
(Eey. St. § 915) so as to>entitle the plaintifif in this case to a warrant of 
^ttaçhment which n}Hy;rua against property of the défendant in any 
(Opunty of the stat^. ,^Sp,ch ^ .construction in no proper sensé enlarges the 
juriediction of the fe(J«i;al çpurts. 

Since t'fee passage-^ofthe «et of 1872. the Code of Procédure of this 
«tate bas been superseded by subsœujenti législation. Code Civil Proc. 
;1876, c. 448; Code Civil Proc. 1877, § 416. The only modification, 
^lowever, in the practice upon attachment, which at ail affects this case, 
is the provision jn section 641 that the warrant may bedirected, "either 
to the sherifif of a partioujar county, pr generally to the sberiff of any 
oounty. " This provision, . whiob is the one now in force, and in con- 
fqrmity to which the w^^rant is.diieoted, was, with ail others relating to 
fittacbment contained in thé New Code, adopted by rule of this court, 
|)a8sed, in conformitytothe. provisions of the act of 1872, (Rev. St. § 
r9i5,) on October 16, 1878.' The motion to vacate attachment is denied, 
and the etay vacated. 
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ii i HUNIOIFAI, CbK#0Bi.TiONBT-'\Î0ro ; BONDBt+IilIPUBD tHO Misa. . ; 

. , Bonds of a pity.being void iMBO^jaa^ i^^SiJ uudcr an act vlolatlng.Const. Mp. 1865, 

■ • ferU'll, 8 14, déolarfrig that thef getièraratsàeinbly shall not auftaorize any Oity to loan 

( ' iie crédit to wy fcorporation ùnless twD-ittiirds of the quaÙSed Votera assent theréto, 

the pnrchas^ catjnot malntain an actjon for naoney had and recelved to recoyer 

' the amotint paîd to the city for snch' bondé; as, the city having nOpowerto create 

I the deb't,: no Mplied ipromise can afise for its payment, notwithstahdihg' <îën. 
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- St. Mo. 1865i <s. 41, 8 7, givôs the board oï tr^istees pôwer "to boiTow money foi 'tUa 
improvement" oî the town, the money having been borrowed in violation of tho 
constitution, and net for ttie improvement of the town, but to buy a right' ot- way 
and dejx>t grounds for a railroad. 

2. Sajjb— Limitation of Action— Kdnning ot.THH Statcte. 

An action upon an implièd promise by à oity to repay money reoeived for void 
municipal bonds accrues at the time the payment is made, and not f rom tho tlme 
the bonds are adjudgsd void, or from the âiscovery of his mistake by plaintifl, in 
thô absence of fraudaient concealment by défendant, or from tha time of demand. 

S. Bàmb. 

Though illégal bonds of a oity be regarded as voidable only at the will of the clty, 
an action as foi money had and received is barred by Bev. St. Ho. S 8980, iimiting 
actions on implled promises t6 five years, where, more than flve years before action 
brouglitt, the oity ref used to pay iaterest thereon, and pleaded in an action thereon 
that thsy were void, though it was stipulated in that action that the suit might be' 
contînuedtill décision in another suit involving the validîty of similar bonds, as où 
thé pleti of ultra vires plaintiSiCoald abandon his suit, and sue on tho iœplied 
promise. 

At l&vr. Action for monéy had and received. 
tT. B. flmderson and J. Af. £etOT8, for plaintiflf. 
Burton tfc Mgf^t, for défendant. 

Philips, Ji This is an aotion for money had and received, and 
grows ont of the following state of facts, substantially, presented on an 
agreed statement: The défendant is an incorporated town, undét the 
General Statutes of the state. In 1870 the Tebo & Neosho Eailroad 
Company was constructing a railroad in the direction of the défendant 
town. i To secure the location of a dépôt within one-half mile of the 
public square, the board of trustées agreed with said company to donate 
10 acres of ground for such dépôt purposes. To this end said trustées 
passeda re^lution to^ procure and donate to the company the right of 
way through said town, and to pay a sûm not exceeding $5,000 for the 
actnal cost to the company of establîshing such dépôt; also, to donate 
for depoiafld other purposes 10 acres of ground. Thereafter, on June 
4, 1870, under an act of the gênerai assembly of the state entitledi"Aû 
act to aùthorize cities and towns to purchase land, and to donate, lease, 
or sell the same to railroad companies," approved March 18, 1870, the 
said board of trustées ordered an élection of the qualified votera of thé 
town, to be held October 25, 1870, to vote for the issue of $10,000 in 
bonds of said town, with which to purchase the ground for said*fKil- 
road company. At such élection a majority of those voting at said 
élection voted for the issue of such bonds. On November 1,1870, 
the chairman and the clerk of said board of trustées executed in due 
form 20 bonds of $500 each, payable at the national bank in the oity 
of New York, ten years after date, payable to the Tebo & Neosho Eail- 
road Company or bearer, with interestat the rate of 10 par cent, per-an- 
num, payarble semi-annually at said bank, with the usual interest cou- 
pons attaohed thereto. That said bonds, through defendant's finanoial 
agentj were plàced upon the market, and were bought by the plaintiff, 
who paid' therefor 68,171. With this money thë défendant bqtight 10 
acres of ground, paying therefor the sum of $6,785.50, taking tke deéd 
for said knd to the incorporated town of Nevada. Tlie balance of said 
monéy was used by said board of trustées for various purposes incident 
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to thë government of said lown. The' Tebo & NéosHo Râilroad Com- 
pany .thereafter, havirig sold and cdnvéyed to, and mergedits line of 
râilroad and property, franchises, etc., into, the Missouri, Eansas & 
Texas Rpilroad Company, the defendattt duly conveyed said 10 acres of 
gpound to the last-named company. On the 23d of August, 1877, the 
^lai'fi'tlff instituted suit against défendant in the United States circuit 
court lor the western district of Missouri, at JeflFerson City, to recover 
upôn'the past-due coupons attaehed to said bonds. , On the 2€th day 
of Novémber, 1877, the défendant ansy/éred to said action, in which it 
pleaded that it was notliable in said action, for the reason that the aet 
of Harch 18, 1870, under whioh the bonds and coupons in question 
werë Voled, was unconstitutional. Tb this answer the plaintiff âled a 
demurreron the 22dday of Novémber, 1877, which demurrer was sub- 
mitted to the court. At that time, theiye was pending in the suprême 
court of tho United States, on appeal from said circuit court, the case 
of JarroU v. Moherly, in which the sanae , question, to-wit, the constitu- 
tionality of the act of March 18, 1870, was involved, which case is re- 
ported^in 103 U. S. 586. The attomeys' in said casé of Morton against 
The Townof Nevada then agreed that no further action was to be taken 
thereiù, but the case would stand upon the pleadings therein until the 
éupréme' court passed upon said JarroU Case, after which eitlier party, 
might proceedin said cause as mightbédeemed best by said parly, and 
the cause was continued. On the 25 th day of Novémber, 1881, after 
the suprême court had decided in B&ià JnrroU Case that the said acl of 
March 18, 1870, waa unconstitutional, said cause of Morùm v, Tmon of 
Nevada was taken up, ânà the demurrer therein overruled, and judg- 
ment enter^d for défendant. The interest on said bonds was paid by 
the townof Nevada for the years 1871 and 1872^ after which the town 
refused to pay plaihtifT any further interest, for the reason that said 
bonds andi. coupons were unconstitutional, and issued without , author- 
ity. October 29, 1885, the plaintiffinstitutod this action, setting up 
Bubstantially the history of factsaforesaid, and askingjudgment against 
the défendant for the amount of money so. paid by plaintiff for said 
boildsjwith interest thereon. •. ,, , 

: iTwb principal questions arise on, the foregoing, facts: Will the action 
for money had and feceived lie against thé défendant? And, if so, is 
the cause of action barred by the statute of limitations? 
f Bonds similar to thèse were held by the suprême court in JarroU v. 
Môberlyy mpra, to be void , for the reason that their issue was in contra- 
vention of section 14;, art. 11, of the state constitution of 1865, which 
déclares that— 

"The général âssembly shall not àiithôrizè any county, city, or town to be- 
éome a Btockholder in, or to loan its crédit to, any uompany, association, or 
çttcporation, unlegs two-thirds of the g ualifled votera of such county, city, 
or town, afe a rëgular or spécial élection to be held therein, shall assent 
thereto.'? ',, : ,^,, 

'■ This provîsibn #as prohibitory in its character. In its légal effect, 
ît vt^aa a withdrawal from and a déniai of the power to such constituent 
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bodiesto loan their crédit to such corporation, unless authorized thereto 
by the vote of two-thirds of the qualified electors. No such vote hav- 
ing been taken, and no consent of the qualified votera given, tbe power 
to create this debt never came into existence. It would therefore seem 
to foUow logically that, no matter what the form of action is, no recov^ 
ery could be had against the town, as such, for the money arising troiù 
the sale of the bonds, as the town was forbidden by law from doing 
■what Jt did dp. We are not left in this controversy to conjecture to as- 
certain what was the object and scope of the provision of the constitu- 
tion in question. The suprême court of the state of Missouri, speaking 
through Napïon, J., in State v. University, 67 Mo. 183, say: „ 

"What was the object of restriction on county courts, cityand town mu- 
nicipalitieS? The object was, plainly, to prevent them from taxing the peo- 
ple without their consent. * * * It Is manifestly the intention of the 
constitiltiori to prevent taxation without the assent of the tax-payérs,'ahâ 
without regard to the purpôses of the proposed tax." 

So Mr. Justice Field, speàking for the suprême court of the Ûnifcfd 
Si&tesinJarroUv. Moberly, mprà, B&yB: 

"Theobjeçt of the inhibition in the state constitution was to prevent thJB 
création .of debts by counties, citles, and towns on behalf of any compàny, 
associàïion, of corporation, without the assent of two-thirds Of their ^Walifled 
voters." 

Affer referring to the abuses which had hitherto grown up in the statè 
in this respect, he furthersa'ys; , . 

"It was the purpose of the constitutional provision to cheçk t)hese abuses, 
by requiring the previous assent of two-thirda of the quàliûèd voters of the 
municipal bodies before any more stock should be aubseribed by tbéîtl, br anjr 
furtlier indébtedness be thus incurred." 

Purthèr oii hé says : 

"As rémarked by counsel, it is difiicult to see how the f imdamental law of 
the state could be evaded by a change of the parties through whom tlie credi,t 
of thé municipality is to be converted into money. In elther case, the délit 
created is to be paid by taxation." ;; 

What is said by Chief Justice Beasley in Tmm, of Hàckettstown v.Swàck- 
hamer, 37 N- J» Law, 19J, is quite pertinent and reasonable: 

"Nor do I think tbat it adds anything to the rigtit to enforce the: note in 
this case tbat the money which it represents, and wbich was borrowed, bas 
been expended in behalf of the corporation for legitimate purposes. The ar- 
gument on this head was that, as the money had gone for the beneât of the 
corporation, the law, upon gênerai principles, would compel its repjiyment. 
If this iâ so, theii the rejection of an implied power to borrow is of little avail. 
The doctrine, although repudiated in the alistract, would be ràtifled in the 
concrète. If this contention is tenable, it is impossible to close tbe eye to the 
fact that the loan, although held illégal and void in its inceptlon, wOuld thus, 
by a subséquent act, be rendered valid and enforceable. To style it,i a» was 
donc in the argument, 'money had and receiyed,' would not change the re^l 
nature of the transaction. To permit a recovëry of it in this secqçdary forip 
would be, viftbàiiy and in truth, to effectuate a loan, and ail thé evîlé attend- 
ant on thé powèr to borrow money in an uùrestricted form would àupërvèné. 
And it is to benoted tbat it is altogether a fallacy to argue that; ibtié law will 
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(^•aisç ansiopliedi promlsô.to rçpay the tuio^ey after it haa Jbeen psed. The im- 
pç4iniènt,t<î|3UQha,theoi:y is that the cQrppr^tic)n hag .nijt the çompetency to 
màlce the prorflise thus sôiight to be implîed, An express promise to the éffect 
icb'htèndèd for woùïd be Illégal; and thèreïorè, cleàrly, the ïayr will net create 
«one by imt)lieatibtii , It is not the case 6f îi principal usiilg moiifey borrowed 
by his lagent withoat autbority, but it is tliecase of a principal wbo is inca- 
pacltated l>y lawifronj fcoi'rowing, and W;l)o therefore cannot Jegaljse the act, 
ieifher directly çir by cjrçuity. Perhaps a parallel instance would be presented 
in case, pf î» loan to a màri-ied woman ai common law; the moneybeuig used 
"fcjj her. Her'^i)roinise to repaythe loati Wptild be vôid, and ft'bm thé fact of 
lier hàvinff made use 6f the money rib implîéd promise itt làw coiild be de- 

dïKsèd."^' ■-■ ''■ '<■'■■ ' .'■':...■■ 

If the principlè ùi an implied proiiiièe tb pay is applicable tb this case, 
ïj'6%'iâ'thé çônstîtutfohkl inhibitibn tO bemade effectuai?: It^ object be- 
,|Dg,^ ^ àficla^ ed by tl^e expoiundèr^, ^oth state and fë,dçf;al, of this con- 
flfji;fcuÛonj ,tQ prçvent tax,tng the pepplç without theirçonsfenj; first had 
thereto, how can it be resacbed, if thra suijbor prevails? The resuit to the 
jtax-p^yer is the same, whether he be taxed on the expressed, contract in 
ihé bonii, or on a cbritràct arising by'irnplîeatioii.; What substance is 
ti^er/a in the çonstitutional bulwâfk ofprotection, if it^'hariierg are to be 
rembvéd wben the iiurchàçi^i: of the fôi'bîddën cli^îm 'tbjngis in tbè form 
j0|i«L pju^tojf, for naoney had and reçéiYea„;rather than întpe actioa ofin- 
debitatùs assumpsitf It is the cause of action, rather than the fonn of 
action,, which d,etermineB the right. In either c^sejthe constituent is 
i»±ëd ib^ày thejudgniént. Such a diàftnction wbUlâ sacrifice substance 
to form, and its practical resuit, inevitably, \ïdiild bë a nûllificatipn of 
ihW.'dbîistixution, ' V^ÏÏftt thé^^^k^ forbids muniçigâï, t^diès to do di- 
'•jr^i^y ^Q^kûà ppt^hip pî^mitted by ipdirect methpds.,]!!,; ,' ,;, 

I am unable to perceive any differeace in principle-between this; case 
and that of Idtchfield v. BaUmi, 114 U. S. 190. 5 Sup. Ct. Rf p. 820. There 
,.the to\yn authorities issued bondsi tothe amountbf 150,000, to aid in 
ItUè (jbn'àitev'ctïpn'of \yât;er-5v6^^^ for the city.,. The suprepië cbûrt of the 
tp^ited Statesin J5Mç^ànixri.iY. fMchjiddyi^^.V]. S, SiTSiheîd that the bonds 
80 issued were void, on the ground that they were in violation of section 
12, art. 9, of the State constitution, which declared that— 

"Sfb'county, cïty, township, schbol-distriçfc, or otlier niiMiicipaï corporation 
shall be allowëd to becbrtiè indébted, in àny niânnôr'or for'any purpose, tO an 
ainouatiiiticluding existlpg indebtediiëâs, in thu aggre^àte éxceéding five per 
ioefathm on the value of thé taxable property therein, tobe ascel'taihed by the 
Jasb ààsessment for state and oounty taxesi preVibuS to theibcurring of such 
diidébtedneaB.""' ; .; ;■,.;. 

•' ''Â'ftejjjiiis judiçitJ i^éterminatîon, one Ëallou,' whb held some of t^ë 
,j)«!jnji^is'j IJrôught bis àpîtipn in equity, sejiting forti, the history of théir 
(issu©, and fthe adverse décision of the suprême court aforesadd.. It was 
jdldged that the prbceedsi bf the bonds were taken and appliëd by the 
'éefeïidént town 'to the cbnstruction b^f sâid watôr^wbrks , which wbrks the 
'dèféhyajithèld; used, at(d énjoyed. epiinsèl for complainant tberean bon- 
Jçieded'tb^l^an àctiqtiat law for moneyhad and''rëceived woùld npt lie, 
but prpcepi^ed ûppa the theory tl?,at,.as défendant .h,ad. put the money 
)7eçeivei(l intoithe construction of .the.wat^-^works,- it should, in conscience, 
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reslbre "Whàt ii thus had ôbtained ; and a'; lien was prayéd to be dècla'redf 
on'ffie water-works, and enforced by the' sale thereof, to satisfy domplaiii-' 
ant's claim. Mr. Justice Miller, who delivered the opinion of the court, 
held that, as the constitutional provision forbade the création of a debt 
in excess of the prescribed limit, no action would lie therëfor in any form; 
thàt *'there is no more reason for a recovery on the implied contract to' 
repay the mbney than on the express contract found ift the bonds." And 
further oh he says : 

"K this îirohibition is wortH anythihg, it is as effectuai against the iiuplièd 
as the 0f prëss promise, and is as binding in a court of chancery as a court 
of Jaw." 

It is trtié that stress is placed on the language bf thé constitutional 
proviàîbh that no city "shall be allowed to b'ecome indebted, in any man-' 
ner or for*âny purpose, to an âmouht * * * exceeding five per 
ceûtum." But what différence in principle can be maintained, in this 
particïilar, between that and the provisiph of thè Missouri constitution?; 
Both wére designed to protéct the tax-payërs; in the language of Justiôè" 
Milles, "as an impassable obstacle to tbècréation of any further dèbt." 
The onéaffiied the condition that, whifô the city mîght incur debts up 
to a giveh point, yetbeyond that it shoùld not becomé indebted, The' 
other dèçlàied that the général assembly of the staté should not authorîze 
any cky, etc., tb loan its crédit to any corporation, etc., for any purpose, 
withotit the précèdent act of the express'ed consent Of two-thirds of thè 
qualified vbtérs. Unless the dèbt contracted in thé ouè instance is within 
the maximum limit, it caimot be enforced. In thé other, the power is 
taken awày to croate it, unless the tax-pàyers first authprized it. " It Wàs 
the purpose, "says Mr. Justice Field, in Jarrolt v. Mob'efly, supra, "of thè' 
constitùtibnail' provision, tb check thèse abuses, by requiring the previous 
aSsehtttf tVi^O'thirds of thequalified votera of municipal bodieë belore any 
more étbck éhould bë snbscribed by them, or any further indèbtè'diiess ' 
be thus incurred. * * * A constitutional provision shoùld not bè 
constrded 'se as to defeat its évident purpose, but rather so aé tô gi^^e it 
effectuar opération, and suppress the mischief at which it was aimed."' 

CounSôl' fbî plaintifF suggest that an ehtire want of power doës nôt ap- 
p«ir in 'this case, because the General Statutes (1865) of the staté (sec- 
tion 7, 0-41) déclarés thdt *'such board of trustées shall bave powçt to 
pasé' by4aï*4' ànd ordinances * * * to borrdv^r nioney for thé im- ' 
prôvémentîof such town, or to supply the same with watèr." It might ' 
be sùfïidént to say that, on the very face of the .transaction, this' ïnoney 
was not borrowed for any such purpose. The object for which this' 
mùney was:«<btained doeâ not corne within the most libéral construction 
of the térm »*fdr the improVement of sUbh town." Thè resort tq thè lég- 
islative eipbdiéût in the àctofMarch 18, 1870, was à confession by its ' 
pronlot$i«, apd à recoghitioii fcy the legi^latùre, of the fàct that ; this stat- 
ute of l§0Q^^;puld not subserve the end spught to be «coompiished by 
thia subscriptioOe ; But a more complète answertothiâ suggestion is that. 
tbe constitutional provision under review interposed ànd prohibited thia 
city froto 'deiag this vety act; '■ Référence is made td the cases Of W(à)â 
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Y. JJmimna, and Gavsey. ÇlmTc^mRsy reported in 5 Dill;. 122 and 165. 
ît wiil be found ttxere, £^s in other cases where the doctrine of implied 
proiïiise? bas been applied, that the power to create the debt in the first 
instance existed. The opinion of Tbeat, J,, in Wood v. Louisiarui, su- 
jsm, ,124;, recognizes the distinction, that the "doctrine of vitra mres" 
would apply in the instance of an unlawful or prohibited,, act. And the 
opinion of Chief .Tustioe Waite in the same case on appeal, 102 U. S. 
298, expressly states, as the foundation of the ruling, that "the city 
oould lawfuUy borrow. The objection goes only to the way it was done." 
£li(itute of lÀmîtations. It ïoust be conceded that there is an apparent 
equity in favor of plaintiff as to the sum of $1,385.50, which was used 
Ipy the bpard of trustées "for varions purposes incident to the govern- 
ment;o,f,said town." Whpther thèse purposes were legitimate or not is 
i^ot stî).|ted.. But, assuming that they vyere, and conceding thatthe con- 
stàt^t^pnal inhibition aga,inat creating, debts after this fashion ean be sus- 
pç;i^^, fls to so much .pif the Ipan a? •ïyas carried into .the city treasury, 
aB4,iJ^d,promiscuously;Witl}, other funda of the city, the plaintiff is still 
<îûnïr9^\t,ed, \vith the bar ,of tiiestiatutie of limitations. Section 3228, fiev. 
St, ]\|9.jjl^,79, declares.that"civil actions, -other thail those foï the recov- 
erjof ref^l property, can bnly be comnienced within the periods prescribed 
in tJi,effqyowing; sections, after the causes of action shall bave accrued." 
Sectjoii 3230 prescribed tte limit of five years inactions pn implied con- 
tr^çts. \yhen,did this alleged cause of action accrue? , Wagner, J., in 
fçvpley.v,- AfçPifce, 5p,Mo.; $91, very succinotly states.the rule thus: 

; "Tbe gea,çfal doctrine) as to the statute of limitations is that the cause of ac- 
tion or siiit arises wlien and as sooa as the party lias a right to apply to tlie 
ijrqper tiib\inàl fôr red'ress." 

. Sp Camjp^ei;,l, J., in Palmerv. PaZmer, 36 Mich. 488-494, said: 
, "A caua^of fiction accrues fpr the purposeof setting the statute in motion 

as( spo^a a? ithp credjtor by his own act, and in spite of the debtor, can make 

the â^érnan a payable." 

fin th^ tçcbnical viewof the rule, a cause of actiop; accrued to the 
plaintiff at th,^. time défendant recéi,ved plaintiff's mpney. The bonds, 
were null fjiï(i..yoid ab initia, They never had any légal existence, and 
thèreifore \yef^ , as if neyer written nor executed. When the plaintiff 
parted with his money tbf r^efor, he got pothing, and the equity ipypked 
by him; ;fpr re^tpration arpae eo tnatonti. LuntvWrmn, 113 111. 168, was 
tl^ çase.of the issue and sale of fraudulent or forged land-scrip. , In an 
action torçpoyerback the mpney, the court, through Ghief Justice Schol- 

Fn!l.D,.:S3,i4.; ..; ; . 

i i'Ittheright to reeoveriis uponthe ground of failuré of considération, it Is 
q.Uit^ evi4«;nt>i,tbat tbç statute pf limitations is a comp lete ;defense,:'Sipce« in < 
that eA^ent, It bfjgaç tp run ^çQm the date p^th^transactipifi.fpr the condition 
ot| tbe "sétip ' #38 tnéh pirecîsély what ^it 1^ hpw.^oimterfeit and Wprthless; 
aiid thé'éfyidéiitè disclpses HP circumstànce wherèhy, iii aiiy coritihgéiicj', le- 
gHMknaté profit 'è'tftfldbe derivèd from its possession, eithér thën or iMrpspect- 
iVeiy. And, if we«hall concède that the liabilityto recO Ver isuponi thegrPund' ■ 
of ail împUedwarrautypf gennineness, we liunk it is eqpally olear that thé 
statut^ pf ;lhn!tations,ion]Jbbe facts admitt^ iti tbis r^ord, is a 'complète de- 
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fense. The implied warranty, If it existed, was broken eo instanti it was 
made. Blethen v. Lovering, 58 Me. 437. The scrip was then counterfeit» 
and a nullity. There waa nothing of title or value that passed by the change 
of its possession, and no future contingency could possibly afEect its légal 
character." 

If the action bé bottomed upon the payment of tnoney under a mis- 
take, the cause of action accrued upon the payment of the money, and 
not from the date of the ascertainmentof the fact of such mistake, in the 
absence of any fraudùlent concealment on the part of the défendant. 
Jrnies V. School-Dwt., 26 Kan. 490. That was the case of a cbuiîty treas- 
urer overpaying a school-district, and suing to recover it back. Éeeweb, 
J., inter alia, said: 

"Now, whatever righl bf action plaintiff bas under such cireumstànces 
Bprings not from any express promise in writing, but arises from tUe iniplled' 
duty o( tbè défendant to pày to any one moneys whlch throUgh niistakeit had 
réceived from such peràon. The obligation is not fdunded upon a written 
contraCt, but springs frdfn an implied obligation to retnrii liJoHeyS it has im-; 
propfei'ly reçeived. Butéuch acause of action is barredby thèstâtuteof liai-- 
itàtiôttsat the end oi thrëeyears * * * from the timeoftHé paument to 
tlie'dlstrlbt.» ■ '. ■; 

It was insisted in that case that the treasurer ought not to be held to 
hâve iristittited his suit Until after he had asettlement with the court, on 
which the court further observed : 

. "A Settlement with the «oinmissioners may be of value in ascertaining the 
ampuijtflftheoverpajîmént, butit does not make the façt;0f the oyerppyment,; 
and dpes not add anytUing to plaintiff's right to recoyer. i If he could re^ 
cover atjiall, he could hâve brought his action the very day aftçr he Jiad m^dei 
tliis ovei-i^ayinént." 

Il; has also been suggested in argument that no action would lie in 
this case until demand was made, and that, as no demand could 
be made by. plaintiff until the décision of the suprême court pronounoi 
ing against the validity of the bonds, the statute of limitationssbould 
notapply until thereafter, It is now the settled rule of law that, eyen 
as to a promissory note payable upon demand, the . statiate pf limita^ 
tions begins to run fi;om its delivery; and this rulô must açply with 
equal force to implied promises. Palmer v. Palmer, mpra, f92. 1h^ 
court say; ;, , 

"The payée could bave presented it at any time, and it is nqt t^he design of 
the statute to put it in the ppwer of the créditer to postpone its application at 
his bwn plëasUre. * * * ïf a créditer has the means at aÛ times ôr inaking' 
hiS càtlse bf action perfect, it would be urijiist and oppressive tbhold that he 
<JOuld postpone indefiniteiy the time for eriforcing his èlalm by falllng tb pre- 
eënt it. H,e is really and in fact able at àny time to ,biing an actioia wben he 
can by his o wn act flx the time of payment. " Vide Morriaon v. MuUin^ ; 34 
Pa. St.l2. . 

It iseontended by the learned counsel for the plaintifif, with much 
more reason and authority, that, notv?ithstanding the bond« a«^ hâve 
been illégal and non-enforceable, yet, the défendant tnight 'haVë recog* 
nj;zed tbçiia as yalid, and.continued topay the jntefeet, as it çUd;d>o upto 
the yéaic iÇi7;â, fl.nd therefqre the transaction, for j;he,|}ur^ 
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ti^ti, ' buglit' te %ë"T^|fti^èd as pne mèrely yoïdàbîe ôïi tHe âéféndânt's part. 
Bé it so cohç^'^d''.' ''3^^ of lipiîtatiojiiS begihs tô. niïi dli a void- 

Iîi|fi,c6ntract frq^'jll^^.'ïWe H is tërmî^à^ed , by one;ôr_o1jl^e;r ofthe par- 
ties; and, when anyming is doneby eitlier party indica'tîng a purpose to 
epd the contract,, the sta,t(ite of limitations begins to mn frpm that date 
ftgâinst an actiQn'^orecoyer money pàid' i}iereon. ; Cottinéy'. Thdyer, 14: 
IUVl38/,"Thi^ cp.se grëw eut of a paroi, 'çpn tract respectîng tbe sale of 
i^nds^ îind therèfpr^, ii encountered the s|atute of frauds. The vendee 
brpughi suit'tûi recover back'the part p^irchase money paid pn the con- 
tract. îiie staitutfpf limitations wasîn^^^ The court sàid: 

"The contract is notabsolutely void, as are coutracts that. are prohibited to 
1^ njajie by the Btatute. f * f But such;a;C<?ntraçtis yojdableat the will 
pjEpither party, unless s6 far e^ecwted as.to.tate it eut of thepperatiôn of the 
qiatute. it then follpws |;hiit the statfxte o£ limitations did not begin to run 
^\ntjJpnepari;y or. ^Iippther brpùgjitit to attend. If * * «^ (filins no- 
t^^çd; appeJleè .that, f corn tbetiipfbe mentioneid, heand hia broth^r wpuldnot 
beboyndbj.tlie; contract, itwastben at an end. and appelle^ had no rÏRht 
^firiher to rely upon the a«!re^m§nt; and the statute bègan at that time to run, 
ftDd would bar an action to recorer back the purchase money at the end of â ve 
yeats from that date." 

: The agreed Btatement offacta déclares that défendant pàid the interest 
on the bonds for the years 1871 and 1872, "afterwhich the towiï refused 
to pay plaîntiff any further interest, for the reason that said bonds, and 
tïié coupons theréon, weré uBConstitutional, and issiled without any au- 
thbrityi» Tha,t ptilàh e'nd 'to contract. The plàîntîiff had no right 
ib My fûrthef lipôh it's poî'fôî-mânce, "and the statuté béga,'n jaithàit time 
tp run." Then, again, when plaintiff sued to recover on thesë coupons 
ffle âgrçéd étafement is thàt "bh the 20th day of Novérribfe'r, 1877, the 
TO#n bf NéVàda interposed à défense in said suit by fiïing an ahswer in 

fîch it was'clàiined thâtéaidtpwn wa^ notliable in said action, for the 
fon that thie act of Màrch 18, 1870, "uiidér which thp bPhds to which 
éaid'QQiupbnS had beeti attached was unconstitutionàl."' ï'Hiswas notice 
pji^lcèd on record by défendant thât it avoidesd aild repiidiàtéd the con- 
îtteE, and invoked thej coiràtitJution àgaihst its enforcemèiit. That was 
iiëarly ■ éight years prior to the institution of this ' suit. ' After the inter- 
position of this défense the plaintiff did not need the opinion of the su- 
TOéfflfe èî(!)pirt, oi the jûdgnleÀtpf the circuit court, to âdyîse him that he 
ebùid hbj rëpbvejr.pp the'icpffipbnS, ih brdër to maké it st^'fe ta abandon 
|ljë)^çdon., bêça.ùse, .by.iA^e^ the dfïense of w&ro ot«s, the defend- 

aîiti in jybe; présent jictionwpuidbe estopped from pleâding the validity 
p£the bondô.i; -Glçarly, it would hâve beeû an èstoppél inter fartes. In 
<iîis4 conjoncture of àffairiS,< nb importance caû be attachied tp the fact 
that the parties consented to a continuance of the suit on the coupons 
UPitftl«!after,the;deQiBioi}pf, the suprême, court in iha Jimoit .Qm. That 
(^jdinpt,8iusp6nditheppej!atioa; ofthe statute pf : Hmitationsv iAa said by 
1^ court. in £un^ y. ^,IFr«in,i8Mpra: i; ;< ; 

''' ''irp biiè Wais fuileid i ûtbi momënt's iriactlôti'b^'thë ëonduct of those offlcers 
l&regàrd'to the scri|i. '''It'tteYél: accomplishéd any pùrposeVeither temporary 
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or otherwîse; and no impediment lay in the way of brînging the suit from, at 
least, the time it^^iSiadinitted appellants knevf of the forgeryiand worthlessness 
of thescrip." 

The plaintiff was at liberty to abandon his suit at any time after de- 
fendant interposed its answer. Mère doubt in the mind of plaintiff as 
to. hisrighti of reûovery on tbë bonds would notppevent the statuté of 
limitationsirom being put in motion. "There must, in order to defeat 
its opération, be some insuperable barrier, or sotné dertain and Wëll-de- 
fined e;tception, clearly established by judiçial authority." Weaverv. 
JMwMîmj 52 Md. 709. In AMer v. Adam, 16 MaSs. 456, in an aètion 
against a, èherifF for an îûsufEçient return to a writ, by reason whëreof 
the judginent was reversedi it waâ held that the statute of limitations 
begaii to run from thë daté of ^he rèturh, and not from tHat of the re- 
versai of the judgment. The court very signifieânHy observed tbat>tlîe 
plaintiff èbould hâye pursuèd his remedy against thj6 officer, "at tîie fur- 
ttest, after extending his exécution; for, the judgment being then liable 
to reversai, he might immediately bave brought his action àgainst tïie 
ofiScer." In Chancellorv. Wiggins, 4 B. Mon. 201, there was a.saje of 
slaves on an implied warranty pf title, whq after wards recovéréd libeir 
frèedoiù'. ' 'ït was held that thère was au immediitçi brèach ahd to im- 
médiate cause of action, which was barred by the statute of limitatîioti 
in fiVë y^réj and it wàs fiirther hèld thàt the àccéptancë of noftice from 
ChatiCiellot td 'Wiggins, requesting the latter to aid iii'defending the; ac- 
tion pf thé ftegro.es for their frepiiom, did not affect the casç. .Equally 
pertinent I |lo tbisiquestion is the holding in Bishop \. IÀttle,%. Greenl. 
405. TMswas an action of assuiinpaiÉ for money had and received, and 
grew oût of the purchase by plaiiitiff of oertaiil lands authOrised to be 
sold by thë' législature, tdwhiçh the title wholly failéd. It vtàs held 
that, ^â nq frâùd tvas irn;j)Utable totbé ï)àrty reeéivîflg the nibnëyVthe 
8ta.tpteqf limitations was a gopd bar to the action, ^rid thàt thei ,pai^e of 
actions açcrued from the date ofthe receiptoflhe money.. The eourt, 
through MEiiLEa», G. J., sâîdi ; ' 

"Thôy ôupposed the fâtfè 'Wà& good, and the législature of Maésachiisetls 
aéted iiMer thiâ béFiëf. * ' * • * AU wëfé mistaken, ahd not undèéei^^ed tfll 
within M^yéàrB next béfor'e thë commericeraent of this suit. It is ak^gM by 
the pMUliflE'6'CoOftael that, as tbis wantof title Wàs nôt discoveféd tilî with- 
ihsixyeàré.thè statute Î8 no bar; that Itdid not commence runninguntil^ 
discoVëty' \(fàS rnade. Such; howevw, is not the law, No case ëan befound 
Wherèfhëi*àtùte hàs bôën avoided àt Ifewor in equîty unless on thë gtound 
of f ràUdUfént * * •' cdricealbaënt on the defendàtit's part. The càsè of 
Bree v. Hàlleoh, 2 Doug* 654, Was in ail essefttial partiçulars similài' tb' the 
pteSènt. Thë.f'*<5ts Werethat asuirl of money had beenpaîd for certain' estàte 
more tUanâik'yëars before the èommencefment of the action, and thë ëâtate 
sold Wa»ttdft|àged propertyi as the défendant believëd, wheri he s6ld thë in- 
terest, Hebeiiig'an âdniinistrattfr. ' Thë tnôrtgage deed Was àfterwards foùhd 
to be a fôrgëtyj but, as the Héféndarithad beeft innocent; and never coiicealed 
any facts within hiji kliôM^ledg'e relatingto the tltle, the court held tbè statute 
of limitations tobe a g&odbAr." ! ^ 

. It ^esuïts tliat, pl^ÏA^itf's ftctiqa must fail, and judgment beepierëidiiCôr 

.^the; defe^dRpi . , , . ,: V, ■,■';,!;;:; ;•■-■.■.-■ ï/::.. ■:.:.'> ,;■;.■• U ^/ :> i: ! 
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Baibd w. St. Louis, I. M. & S. Ry. Co. 

{OirOuU Court, M. D. ArJuinsas. Maroh 18, 1890.y 

1. Carbisbs, of Gk)ODS— Frbioht— BiLM OF liADiNG— Stipulations. 

The aot of the gênerai àësembly of the state of Arkansas approved February 37, 
188&,'was not Intended to^re validity to stipulations in bills of lading whloli are 
the reçjiilt pf f raud or mistake. 

2. Saub-tBIte of Fbbightt-Wbioht. 

Thé material part of a blll ot lading on the snbjeot of the f reight rate Is that whioh 
flf es the,rate per lOOpounds. Weigning the freight is purely a mëohanlcal prooess, 
and may be done at the point of shipment, or at the point of delivery. Where the 
' wéighïôf the nxerohandisd iS iiulformly thô same, the carrier or the consignée may 
aslE to haye the weight v^rifled up to the , n^oment of delivery, and it is the weight 
disclosed by the scales, and not the weight marked on the blll of lading, that cou- 
trois.'' ■ : ■ j 

8. OOSKTITCTIONAt LfW-flNIBBSTATB COMHEBOB. 

The^hipment of merchandise from one stafa to another is interstate commerce, 
and etny requirementof à stàte statute in respect of such commerce in conflict with 
the reguircnnentsof the Interstate commerce aot is of no validity. 
iSyllalms py the Covrt.) 

At Lftw,,, ,^ ,, 

■This jsap action of replevîn tried beforethe court on the following 
agreed statement of façts: / 

"(1) Tbatthp Louisville, JTew Orléans & Texas Rf>il\v%y Company is a 
raiïway cpî-poration of liOuisiana doing interstate business, and bas a Une of 
railwayrUnttingfiom New Orléans, Là., to Huntington, Miss. (2) That the 
St. Louis, Iron Mountain & Southern Eaiiway Company là à rarlway corpora- 
tion of Arltànsks doing interMate businâss,' and has a railway running from 
\ Arkansas Gity, Ark., to Little Bock. (Si) That Huntington, Miss., is on the 
eastb^nkofithe Mississippi river, and Arkansas City, just opposite, is on the 
west bank^; thetwo terminal points beingçohnected by a steam railway trans- 
fer beat belongiijg to tlie &i. Loijis, Iron Mountain & Southern Railway Com- 
pany» (4) That oli Auguat 28, 1889, tlie:lven & Son Maûhinery Company, 
eonsignors at Ne^* Orléans, La., deliverèd to the Louis ville, New Orléans & 
Texas Rail wa-y Company 6 steam cotton presses for transportation from that 
point to the plaintifF at Little Rock, Ark. (5) That the consignors made out 
the 1411 pf lading, and insertedtherein tl)e weight of sai^ 6 cotton presses at 
jàp^pOO ,pounds. Exhibit A, attached. (6) That, withput questioning this 
, .weight,: qr weighing the jgoods, the Louis ville, New Orléans & Texas Rail- 
"wày Company executed and deiivered the bill of lading, as made out by the 
. consignors, tothem. (7) Tl^t af ter sa^d machin erywas aboard of its cars 
;j^e;Said,JiOuis ville, New Orléans & Texas Railway Company weighed the 
; s^me. ai;id ijo.und that, Jnsteadofsaid 6 pr^s^ies weighing 20^000 pounds, they 
'/^ctuaPyaiid in fact vireighed, 25,550 poundSv (8) That the charges onsaid 
^ li^a,çbinery wére #35, and the rate for the through shipment from New Or- 
.leans t9JCit.tlpRo,çk was 45. cents per lOQ, pounds. (9) That after weighing 
(jjhe ?aid mi^chinjery the Louisvilie, New Orléans &; Texas Railway Company 
.^hipped ,t|;e,|a(ae, pver its Une tp Littl^ %Vl^ via Huntington» Miss.^ under a 
i bilUng whlçhi^howed the true wisighti tp-,w|t> 25, 55Ç>,< pounds, and not the 
weight a^ iiJ8«>r|^ in the blU 6î lading )l?7 t^e consignftrs. Éxhiblt B- ( 10) 
îrbat pn it^jP^fi^al at Huntington, Mis^.>,;thf said machjnery was turned over 
to the défendant, the St. Louis, Irori Mountain; & Sonthem Railway Çon^- 
pa^iy, under said way-bill, whieh covered the weight as 25,55Q pounds. (11) 
Tlmt d'èfendani'théh transported sâid niàcîirnery to Little ïtock, Ark., over 
its own road, and, on its arrivai, presented its bill for charges and freight àt 
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tbe rate of 45 cents per 100 poands upon 25,550 pounds, making the entire 
freight bill amount to $149.98. (12) ïhat plaintiff, Thomas W. Baird, re- 
f used to paj said freight bill and charges, but preaented his bill of lading, and 
offered to pay the charges and freight as shown thereon, according to the 
weight of 20,000 pounds, at 45 cents per 100 pounds, which equaled the sum 
of $125, and demanded that, ander the statutes of Arkansas, the défendant 
Should protect said bill of lading. (13) That défendant again weighed said 
machinery, and found that tbe same weighed over 25,550 pounds, and so in- 
fornaed plaintiff, and demanded that he should pay tbe freight according to 
the true weight. This Thomas W. Baird refused to do, whereupon the de- 
fendant ref used to protect or honor said bill of lading, upon the gronnd that 
the weigUts of the said machinery had been falsely billed by the coAsignors at 
5,550 pounds less than its actual weight; that to deliver the same was in vio- 
lation of the Interstate commerce act, and made tbe défendant and its agents 
personaliy liable to fine and imprisonment fordoing so. (14) That there- 
tipon, plaintiff refused to pay according to tbe true weights, brought tbis suit, 
replevied tbe goods. and now bas them in his possession. (15) Tbat the 
value of said goods is $2,500." 

A stâtïïte of this state provides: 

"Section 1. Be it enacted by the gênerai assembly of the state of Arkansas, 
thatit shall be nnlawful for any railroad company in this state, its oSicers, 
agents, , or employés, to charge and collect, or to endeavor to charge and col- 
lect, frotiQ the owner, agent, or consignée of any freight, goods, wares, or 
mercbandise, of any kind or cbaracter whatever, a greatersum for transport- 
Ing stkid freight, goods, wares, and mercbandise tlian is specified in the bill 
of lading. Sec. 2. Tbat any railroad company, its ofiâcers, agents, or employés, 
hâving possession of any goods, wares, and mercbandise, of any kind or char- 
acteir whatever, shall deliver tbe same to the owner, his agent or consignée, 
upon payn^ent of tbe freight charges as shown by t^e bill of lading. @ec. 3. 
Tbat any ^railroad company, its otticers, agents or employés, that shall refuse 
to déli>rer to the owner, agent, or consignée any freight, goods, wareS, and 
mercliàndise, of any kind or cbaracter whatever, upon the payment, or tender 
of paytnent, of the freight charges due as shown by the bill of lading, tbe said 
railroad company shall be liable in damages to the owner of said freight, 
goodg, wares, or mercbandise to an amount equal to tbe amount of the freight 
charges fur every day said freight, goods, wares, and mercbandise is beld af ter 
payment, or tender of payment, of the chnrgns due as shown by the bill of 
lading, to be recovered in any court of compétent j urisdiction. " Act Feb. 27, 
1885. 

J. M. Rose, for plaintiff. 
Dodge & Johnson, for défendant. 

CALDWEtL, J., (rt/ter stating the faclè as ahove.) The bill of lading was 
fîlled up by the consignorg, and signed by the railroad company, on 
the faith that the consignors had stated truly the weight of the ma- 
chinery. Either fraudulently or by mistake, the consignors stated the 
weight of the machinery to be 5,650 pounds less than it was. The con- 
tention of the plaintiff is that by a statute of this state he is entitled to 
profit by this fraud or mistake; that, under the statute, a bill of lading 
procured by fraud or mistake is as binding and obligatory as one hon- 
estly procured. Of course, the statute is not susceptible of such a con- 
struction. The statute was passed to prevent fraud, not to promote it; 
v.4lF.no.lO— 38 
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' ttt punish fràtd, notitoeaffictibn it. Ifthe bill of ladir^j^^bythè fraud 

or tnîstake of the railiyiad ioompàny, had stated the w^ght ëf ithé mà- 

cliinery to be tWic!ë'éîè('^eataâ it Was, the attitude of thè piàitrtitf vroùld 

notba what it ilpji|[r',fâ;._^p|(î jet/ if frauds and mistâkes ît^,ti,i|isjof l[ading 

are to stand as abs!p^îiîét,yerity, the ;rule ought to be niïitjqiar, an.d , bind 

tbe consignée as„welli*Si'tbe carrier.' Thjs oase, probabiy, furnisbes the 

first example ofia {lârty icoming into a court of justice and iboldly claim- 

ing a benefit ftom^à 'ëotifasséd iVaud oir tnistffke. The thfottgh rate of 

freîght îs steted' in thè ,'bîll of ladiiag to be 45 cents per-100 poùnds, 

That is the iç^a^rîà), pàirt 91I the bill 6f ïading on the subject. pf the freight 

to be paid for tran^orjLipg the machinery. In the làçigùe(:ge 0|f the stat- 

ute< that is the "aoiBfJontranspoiiting said freight * *i, .%: specified 

in the bill of Ïading.'? About that there was a contraot. "Thete was no 

■contràçt àbottt the wéî|ht'bf the fred^ht. lîieweight ôf the freight is 

'sétded'by the sMbs, àM tàài by ébntrabt. . BiUs of ladjng are fréquently 

issued before the weight of the freight is known. It is ridt iiecessary to 

the issuance of a bill of Ïading that it ehotùd be known* ' The Itèight rate 

, is fixed wben the rate 'per; 1G0 povipda : is agreed o©*,, Weighing- the 

ifreight is pUrdy'« tnechanical proeess/ It may be don» at the point bf 

'èhipmettt, or at thé poî'tit'df dfelivôty/orboth. One htitidred poUhds in 

' ^eW Oïlearis is lÔO potiiidWin Ijittle Rock; neither môref tapi" lessv Wberé, 

ij^i^'ip this case, ttié yeij^fet^of ,t{ie merchapdise isuniformly the saine, the 

^ïPaiÇrier or the consignée ;njay apk to, baye t$e weight yerinéd ûp to the mo- 

-ment of delivery* , Itis the weight disolosedby the; scales, and notthe 

.weight marked on the ibill of ladingy that controls.' '^The maohineiy 

• wéighed 25,S50 ponûds, and iio' agreeinèht of the parties' cotild add to 

Voi" diifiijlish this weight,' nôrcould it be varied by fraud 'oi' by riïistake. 

,, j.'jBut, if the. aot of thê legisiature wouïd admit of thé cppstruçtion cbn- 

(tendeii forby plaintiffj ifc Tvould ayail hini nothing. . Thfi shipipaent pf 

,.this freight from Newi Orléans to litile Rock waa Interstate commerce, 

' àfid the act bf congréés is «iôntrolling. It is not necessary to çjuote that 

■aét. It is sufflcient toSfiy that if the défendant had deliVered, and the 

"ipiaihtiff recéived, this freight, with knowlédge of the facts as th'éy are set 

'but in the agreed statement of'facts, thé agent of the défendant inaking 

the delivery, the plaintiff, and the cousignorg, if they had knowlédge of 

the facts, would bave been guilty of a flagrant violation' of the Interstate 

commerce act, and rendered themselves Kable to a criminâl prosècution. 

Let judgment be entered for the défendant for a retum of the property 

or its value, ànd for costs;i 
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Adams r. Keystone Manuf'g Go. et ai. 

(Circuit Court, jy. D. JlMnols. February 54890.) 

1. Patents— Corn-Bhbllbks—'Ikpringbment. 

Letters patent Issued Ootober 15, 1873, to Henry A. Adams, for an improvenient 
In corn-shèllers, consisting of the combinàtion With tbe corn-sheller of a séries of 
wings, wheels,, or projections, so arrangea on a shaf t as to reyo^ve In the direction 
in ^Woh.the oorn is running, andto force intothe sheller aU. misplaoed ears, arein- 
f rînged by a device Whieh subâtitùtes for the' round shaît with its projections a 
. : square sbaf t, so grooved as to make the four: projecting corners do the aanie work 
as th.e projections on the other shaf t. 

8, SAMB— AÇCOUNTINQ — ^EVIDBIÎOB. 

Intâkinff'an accountof profité madeby the infringersof a patent, where the com- 
^IwiaQ j.SDOWs what profits W|ere iqade by manuf aoturers of the patented article, 
whiçh is substantially the same as the iniringing device, ànd the défendant OSets 
no'proof as to hls actual profits, a finding that defendant'S' profit on eacli machine 
-watthe same as that of the other manufactusers 18 proper. 

In Elquit} 

Suit by Henry A. Adams against the Keystone Manufacturîng Com- 
pany siidothers for the infrihgementofû patent. 

Manahan & Ward, for défendants. 

BLOtoGEtT, J. An interlocutory decïee was rendered in thîs case sèv- 
eral montbs ago, finding that défendant the Keystone Manûfacturing Ç6«i- 
pany had infringed the first claim of the patent granted to complàinant 
on thel5thofOctober, 1872, foran"improvement in com-shelleirs," and 
a référence made to Henry W. Bishop, Esq., one of the masters of this 
court, totakeproofs and state an accounting of the gains. and profits re- 
ceived by défendant Irom such infringement, and also guch damages as 
complàinant may bave sustained by reason thereof. The master has 
filed bis report, finding that the défendant companyhas manufactured 
andsold 688 two-hole shellers, 683 four-hole shellers, 286 six-hole ehell- 
ers, which infringe complainant's patent; that the profits on the two-hole 
machines amounted to $10 on each machine, on the four-hole machines 
the profits amounted to $20 on each machine, and on th» six-hple -ma- 
chiries the profits amOunted to $30 on each machine, making an; aggre- 
gate profit on ail thè machines so made and soldot $27,620, for whicb 
amount he recommends that a decree be entered. It also appears frpna 
the proof that, after the Court had entered an order awarding the cpm- 
plainant an injunction pendente litCi unless thedefendant would file a bond, 
with fiurety to be approved by the court, conditioned for the payopsen^t 
of su6h amount as the court might, on final hearing, award the com- 
plàinant, the défendant, baviiig filed such bond, ehanged the constn^o- 
tionofits machiné by eubstituting a fluted shaft, with four projecting 
corners or angles, in place of the picker shaft, or round shaft with pick- 
ers or pi^ojections, which défendant had betbre used, This fluted shaft, 
the inaster finds, is the équivalent of the picker shaft before used, and 
the profits are awarded on machines: yrith the fluted shaft the same aa 
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on those of the older construction; it appearing from the proof that de- 
fendant has madè machines with the fluted shaft, as foUows: Two-hole 
machines, 603; four-hole machines, 205; six-hole machines, 182. To 
this report and findings of the master the défendant has filed exceptions, 
which hâve been fully argued, both orally and by briefs. 

The first of thèse exceptions goes to the allowance of profits on ma- 
chines containing the flutéd shaft; défendant contending that this fluted 
shaft does not infringe thè complainant's patent. The first claim of the 
patent is for the combinàîtion with the corn-sheller of à séries of wings, 
whéel*i or projections, so arrangea on a shaft as to revolve in the same 
direction as the corn is running, and s6 placed relative to the throats as 
to force into the machines ail misplaced or hesitating eôrs, substantially 
as s|ié<;îfied. The speeiflcations of the patent provide for placing this 
pickerlor beater shaft direçtly over théstream of ears of çom, just at the 
throatof the machine, or entraucë into the shelling mechanism, so that 
the projections on the shaft will force or compel the ears to enter the 
shelling mechanism, and the patentée says in his spécifications: 

"Spàce enough is left Jbet^een the revolving wings and the fottom of the 
throats to allow of a singîëèar topàss freély beneath without con^^ct, but suf- 
ficiently near to strike an overriding ear, and force it, and ôlhér éars in con- 
tact therewith, or in the road thereof, ahead rapldiy into the sHeller, clearing 
the passage for tlie corn following. It la évident that the form or shape of tlie 
beaters or projections upontherevolving^shaft may be varied in piany ways, 
and the resuit accompiished. I therefore do not limit myself to thé form 
shown." 

Byfiuting ot grooving'ttïia square shaft between the corners, défend- 
ant has tûftnifestly madeashaft with "lirojections," which do just what 
the patentée intended the wings, wheels, or projections on his shatt; should 
do,--thiatis, force into the machine ail misplaced or hesitating ears,— 
and the angles or flanges made by the gpobving is one of themany forms 
of projectiions on the shaft which the pateiitee suggests may be^ adopted. 
The proof also shows that some kind of a beater or picker shaft is abso- 
lutely essential to the opefatiôn of defendant's machine, and the substi- 
tution by défendant of this fluted shaft, in place of its old picker shaft, — 
that is, the shaft with pickers or projections upon it, — is a tacit adrais- 
sioin by défendant of the neoessity of tbîs feature to< its machine. I ther&- 
fore find thât the master committed no error in taking into his account 
the profita on thèse machines with the fluted shaft. 

The second, third, and sixth exceptions insist that the master should 
■hâve found the différence^ between the' profits on the defendant's ma- 
chine, and what would'ihave been the pyofits by the use of other well- 
knôwn pickter shafts in use prior to oôaiplainant's invention. It is a 
stifiScient ahswer to thèse objections that the proof shows no beater or 
picker slafIS în ipùblic tlse prior to thfejcomplainant's invention which 
v^ould pëtfôïm, or were intended to perfiirm, the functioh of complain- 
ant's' shaft, either in complainant'sorthi© defendant's com-shellers. ■■ 
-The fourth, fifth, seventhj and ail the 'subséquent exceptions assigned 
tnay be coiisidered togethei?, àndj in substance, insist that the master had 
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no hasis in the proof for finding tbe amount of the defendant's profits as 
stated in his report. The proof shows that the manufacture of corn-shel- 
1ers of the class to whioh defendant's machine belongs — that is, machines 
in whioh the ears of corn are fed endwise into the shelling mechanism — 
is confined to four concerns: The Sandwich Manufacturing Company, 
at Sandwich, 111.; the Marseilles Manufacturing Company, at Marseilles, 
111.; the Joliet Manufacturing Company, at Joliet, 111.; and the détend- 
ant Company, at Sterling, 111. The proof also showing that, as early as 
1861, Augustus AdamSi of Sandwich, 111., took the first step in the in- 
vention and manufacture of power corn-shellers .f this class, in which 
the corn was elevated by an eudless apron or conveyer to a point much 
abovethe shelling mechanism, where it was delivered into a chute by 
which it slid,'by force of gravity, into the throat of the machine, and 
into the shelling mechanism; but the assistance of a man or boy was 
needed to push forward the ears as they overrode, or crossed each other 
in the chute, and direct them into the throat of the machine. The de- 
vice noW before the court, covered by complainant's patent, was applied 
to this machine, and its effect, as the proof shows, was not only to dis-- 
pense with the attendant at tlie throat of the machine, but to increase 
the: shelling capacity of the machine about one-third; that is, the capao- 
ity of an 800-bushel machine per day was inca-eased to 1,*200 bushels 
per dây. Then came, the Schriffler invention, which dispensed with 
th« chute, and delivered the corn directly into the shelling mechanism 
from the upper end of the conveyer; ftnd afterwârds came the chain con- 
veyer, or the "Marseilles feed," covered by the patent to J. Q. & 0. R. 
Adams; which, as thé proof shows, are the three important improve- 
ments in this class of machines which hâve been made since the original 
Augustus Adams machine was brought out, the combined effect of which 
lias been to increase the shelling capacity of the machine to the extent 
of a thousand bushels per: day for the four-hole machine, that being the 
one in ordinary use. The defendant's machine dififers from the Adams 
machines mainly in the shelling devices,-T-that is, in the mechanism for 
stripping the corn from the cob after the ears hâve passed into the throat 
of the machine, — and, aa I hâve already said, tbe. proof shows that, 
without the beater shaft,: neither the defendant's nor the Adams sheller 
will opérate eflfectively. . 

The défendant, as the proof shows, is the competitor of thèse Adams 
machines made by the Sandwich, Joliet, and Marseilles Companies. A 
glance at the mechanism of the two shellersr— that is, the Adams and 
the defendant's— showa, even to a -person who is not an expert, that 
there can be but very little, if any, substantial difièrence between the 
cost of the Adams machines and the defendant's of the same capacity, 
and the circulars introduned in évidence substantiate this conclusion. 
The complainant, to establish the extent of the defendant's profits, called 
witnesses familiar with the cost and selling price of the Sandwich, 
Joliet, and Marseilles machines, and showed what the profits of thèse 
manufacturers were on the différent sizes of machines made by them, 
:and what proportion of thèse profits were fairly attributable to the com- 
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plaitBint'B diBvice. ,No prÔofsiHrere introduced by either party "as to the 
actûal profits realized by the défendant oompany, but it was evidéntly 
œsstiiftedfby the master tbàttiie machines of theidèfendant wereJso near 
Bbe^those of thèse other compamies in their material, fonn, aiid cost of 
QODfitEUctiôn that the profits of défendant iôn machines made and sold by 
it m'ùst hiave. been substantially: the saime as the profitslitoade by thèse 
other manufacturers. After this > proof was furnished dn; béhalf of thé 
oomplainant, the défendant dédined toiput in any proof as to what its 
profits; actually were; and I thihk the mastèr was justified in assuming 
tha;t the complainant's proof had made a «uflScient case as ta the extent 
of the defendant's profits. The imachiniBS are so nearlyalike that the 
presumption fairly and naturally-arises that eaeh of them would furnish 
about the same measure of profits to the mamifacturer. After the ground 
for this presumption had been laid by the complainant's proof, the de- 
fendant might bave .produced proof showing what its aotual profits were, 
and insîsted that thoséalone furhishted the measure of the complainant's 
recovery; but the défendant saw fit td stand mute, and I do not think it 
can now complain of thé master's conclusion. Hère are competing 
manufactUTets, making thesame kind of machine, for the same market; 
and the natural conclusion; is that they would pursue substantially the 
same buâness methods, and realize abou^ the same profits. The case is 
quite ànalogous in the features under' idiâcussion to Si^hèns v. FeU, 2 
Blatchf. 38. Il is trué the suprême court said in a rebent case (^Rvde v. 
Weatcott, 130 U. S. 162;,, 9 Sup*; Cti Rep. 463) that "actûal damages 
niuat be calculated, not imagined, and an arithmetical calchlation cannot 
be made without certain' ^datd on whicb to make it. " But hère the in- 
quiry is as to the profits, aQd,wh«n proof is adduced showing what prof- 
its one manufacturer makes on a machiné, itfurnishes something more 
than a mère imaginary basis for calculatiu^ iwhat profits anolher manu- 
facturer would. maké on thë same kind of machine, especially in locali- 
ties where there could be no substahtial différence in the cost of labor or 
material. The witnésses produced by the; eomplainant were experts as 
tô the cost of making, and ithe profits realized from the ; manufacture, of 
machines substantially likedefendant'sj and their testimony, in the ab- 
sence of any ;countërvailing:p*oofifrom the défendant j justifies, if itdoes 
not compel, the conclusion that thèse experts were right in their esti- 
mâtes of the defendant's profits, aind, thé master's report shows that he 
tôok the lowestestiiilate of theea experts as the basis bf his findingSi The 
eixceptions areèncb: and ail ofilhômoverrùled, and the master's report 
affîrmed, and a, decree nmy.be entered for the amount of profits found 
by the report. ■>.• .'■.';:; ■.,!!,; 
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The Stbôma.^ 
McGaldin et ai. t?. Thb Stroma. 

(J>UtrictOoun,,S.p.NewTork.Vébrna!ej,36,t890.) 

MaJUTIU^ LiÇKS—SUPPLIES — LiABILITT OF ChABTEBÉKS— NoTICB TO IiTBELANTPS. 

The chartei" bf the Britlsh stéam^ship S. providëâ that the charterer was tô pro- 
vide and pay for ail coal, oil,' etç; Llbelants reoelved by téléphone an orderfor coal 
for th» vessel, which order they understood to come f rom the former agents of the 
âhip, thoiigh in f aci it did noï dôme f rom them, nor f rom the master. The master wab 
not preTiously known to tfaè llbelants,; nor bad they preyiously f arnished coal to the 
vessel. They had previoijsly donè business for the charterer, and they kneW at 
fbig timethaii he "had sométhiDg to do wlth the S. " Tbeoharterer introdueéd the 
master to tbo libelantsj and gavo directions abont the'.yeasel. The master also tes- 
tified that hê informed ïibelants' agent that the charterer was to be responsible fOr 
charges, though this notice was déliied. Nci évidence was givén to sliow that tbia 
charterer' Intended to charge. t}ie ship. Seld, on ilbel' agalnst the vessel fpr tbe 
value of the supplies, that Ubetants had sufBcient notice that the charterer vraA to 
pay the blllsj and, as nothln^ sfaoWed any implied assent of tiie o wners to the bind- 
utg of tbe^imp, the libel shpuld be dismissed. . 

In Admiràlty; Libel for supplies. 

Hoftfe & (Jïjford, for libelantSi 

Seumii-di Da Costa & Guthrieil fot cl&im&nU 

Bbown; J. On August 29j 1888, the libeîants ftirnished coal to the 
steamer Stroma at pier 37, East river. They towed her, two days be- 
fore, to that piër from the Erie basin; and on Sèptember 2d they towed 
her to sëk. Their bill of SeTSwôO net being paid, they libeled the 
steamer therefor oà her ireturntd port. The Stroma belonged to English 
oWhers, whk) had chartered her for a year to one Capt. Brown, com- 
naencing from the time of «her discharge at the Erie basin. By the terms 
of thé charteif the master and chief engineer were appointed by the own- 
ers, but they Were to be paid by the charterer, whowas àlso to "provide 
and pay îàt ail coal, 6il," etc. ; The Stroma had been previohsly in this 
port. Hér agents hère, whén shô was run by the owner, had been Aus- 
tin, Bald\»iti & Co. Neither^they nor Capt. McFarlane, of the Stroma, 
had any previous àcquaiûtance with the charterer, Capt. Brown. Capt. 
McFarlane was not previously acquainted with tiie Ïibelants, nor had the 
latter previously ftirnished coal or towage service to the Stroma; but 
they had been acquainted with Capt. Brown, and had dealt with him 
during two ôr three years previous. Mr; James McCaldin testifies that 
he received the order by téléphone about August 27th to tow the Stroma 
from Erie baain to pier 37, and then to sénd a boat-load of coalalong- 
âide; that j on asking from whom the order catoe; he gotanswer, "Aus- 
tin-Baldwini'" but did not rfecognize the voice; that, within 15 or 20 
minutes afterwards, the master, Capti McFarlane, came into the oflSce 
àbout haviiig the Stroma towed; that he then tôld the captain that he 
had received an order for coal, and the captain answered: *'Yes; are 

: 'Beport«â by Edward O. Benediet, .Es<i„ of the New Yorit bar. 
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you going to send it up to-night?" The captain testifies positively, how- 
ever, that he gave no order for the coal; and so do the persons having 
charge of that business connected with Austin, Baldwin & Co. Upon 
the testimony, I must find, as a fact, that the coal was not ordered by 
the master, or by Austin, Baldwin & Co.; and that the suppoaed answer 
received by the téléphone was eithet a fraud, or a mistaîe by Mr. Mc- 
Caldin. It is immaterial which it was, so far as concerns the liability 
of the Slip. Mr. Cruikshanks, the out-of-doors agent of the libelants, 
had bëeti previously acquainted with Capt. Brown, and had learned that 
Capt. Brown was to "hâve somethiog to do with thç Stroma." On the 
27th Aagust, Capt. Brown, at thé Maritime Exchange, introdueed Capt. 
McFarlane to Mr. Cruikshanks aaa, person who wôuld procure a tug to 
rempve the Stroma from the Erie basin; and Capt. McParlane thereupon 
went witt Mr. Cruikshanks to Ibe hbelants' office, to see about the tug, 
and U> corùe pver with the ship. The captain testifies that on' the way 
he told Mr. Cruikshanks that not lie, but Capt. Brown, was to be re- 
sponsible for the charges, and that Brown had chartered the vessel; and 
that, if he could bave had bis own way, he would hâve employed bis 
own tug people. Mr. Cruikshanks dénies this conversation. As this 
was the first acquaintance of Capt. McFarlane with Mr. Cruikshanks or 
the libelants' firm, it is plain? that McFarlane coùld not previously hâve 
ordered the coal; for he went directly with Mr. Cruikshanks to libelants' 
office, and the order for the ttig and coal had been received by téléphone 
a few minutes before. 

The master's story is perfectly Uatural and consistent. Mr. Cruik- 
shanks fails to givë any rational account why he gupposed the business 
of the ship should be taken away frotn Austin, Baldwin & Co., and their 
tug people, and be given to the libelants. He had dealt with Brown be- 
fore. Brown introdueed Càpt. McFarlane, and gave directions; and it 
is impossible that Cruikshanks could suppose any other reason for this 
than because iBrown had cqme intocontrol of the ship, and was respon- 
sible for it, and therefore chose to deal with his fprmer patrons. The 
circumstances were of themselves sufficient to shpw. that the master was 
not acting at ail on his own account, or in the ordinary course, but that 
Brown was directing everything; He says he kpew that Brown "had 
something to' do with the ship." This was enongh to put him on in- 
quiry. If he did not know that Brown had a charter, it was because he 
, chose to aak no jquestions. Her mftSter was selected and appointed by 
the owners, sb that they mighti havea man to look after their interests. 
Capt. McFarlane had no possible motive to conceal or to misrepresent 
anything. Hei Says he told Mr. CrQikshanks, onibis way to the office, 
thât Brown 1 had a charter, and wafit to be responsible for charges, and 
that he (the icaptain) would not hâve left his owp people, could he h^ye 
had his way i I see no sufficient xeasoji to discrédit this statement. The 
failure, moi^over, of the libelants, whjen the master refused to an^lit the 
bills, tb apiply to Austin, Baldwin & Co. , either for payment, or to 
know how it was that the coal was ordered on their supposed téléphone 
call, and the roadiness with whioh they sought Brown, when the cap- 
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taîn refased to audit Ihe bills, confirm the belief that Mr. Cruîkslianks, 
at least, already knew or supposed that Mr. Brown was the man who, 
as charterer, was to pay the bills. Upon thèse facts, then, I feel con- 
strained to accept Capt. McFarlane's statements as being most crédible 
and probable; so that, without referring to the confirmation of the same 
notice by the witness EUiott, who was a disinterested witness at the time 
of trial, and whose very circunistantial account it seems difficult to dis- 
crédit, the case is like that df Stephenson v. The Francis, 21 Fed. Rep. 
716; NeiU v. The l'Vancw, Id. 921; and I need not repeat what was there 
said of the law in such cases. Subséquent décisions are to the same 
éffect. The Norman, 28 Fed. Rep. 383; 2%c Cwmberlanâ, 30 Fed. Rep. 
449; 2%e^er<maw<, 36 Fed. Rep. 497. ' . 

A known charterer of a freighting vessel may make contracts of car- 
riage that bind the ship, becailse such contracte are the very object of 
the charter; and the owner, iii letting her for such a purpose, by neces- 
sary implication assents to the lien which the law attaches to contracta 
of carriage. It is "such contracts" on! y that Mr. Justice Curtis refers 
to in the case oi The FreemanAB How. 182, 189, 190. But if a passen- 
gèr steamer were let for passenger service only, and freighting were for- 
bidden in the charter, no one would contend that the charterer, not be- 
ing master, could bind her by contracts of affreightment. He would be 
wholly without authprity to do so; and a third person dealing with him 
would be bound by the maxim caveai emptor to ascertain the authority 
of the person with whom he dealt. Persons dealing with the maiAer 
might rely on his prima /ocie authority to bind the ship. The maritime 
law veSts no such prima fade authority in any one but the master. Con- 
tracts to bind the ship for supplies formed no part of the object of this 
charter. ' There was no implied assent of the owners thereto; and, in the 
face of the express provision of the charter to the contrary, there is np 
^aius for any imaginary or fictitious implied assent. The Preeman, supra, 
190, 191. Had the charterers dealt with Capt. McFarlane, and on 
his order, without knowledge or notice of any charter, they could hâve 
held the ship. In dealing with the charterer, they took the risk of bis 
àctual authority. That question does not strictly arise hère, because I 
must find that Mr. Cruikshanks, at least, had sufficient knowledge that 
Brown, as charterer, was to pay the bills; and in dealing with an owner 
•or charterer in person, instead of the master, it is necessary, in order to 
hold the ship, to find that the owner or the charterer intended to pledge 
the crédit of the ship. The Aeronaut, supra. Nothing of that kind ap- 
pears in this case. Mr. Cruikshanks took thé order of Brown, the char- 
terer, and açted on that, without more. Brown had no authority to 
«barge the ship for supplies, and Cruikshanks was affected witb the 
knowledge of that fact; nor is there the slightest évidence that Brown in- 
tended to charge the ship. The libel must be disinissed, with costs. 
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' THÈ WteNStEYDALE.* 

McCoRMAck; D. fÉE Wensleydalb, 
(2)totrt<* Oottrt, J?. B.Jfei»; 'Forfc Maroh 10, 1890.) 

SKAMÈn— SlOKHBBS— FbBIOHTINO VESSiSli— LlAPîLITT TO FCRNISH PHTSICIAIT. 

The f silure of a f reighting vessel to tiroyide a 'physician ot- iturse for a sick sallor 
dnriug a voyage is no aeglect ci the au|:y (^wed to the seaman by the ship-owner, 

Ip Admiralty . Action for jtèreoàal injuries alleged to haye been caused 
to seaman by négligence of ship'. .,[ 
6opdrt(A, Pmdj/ 4? Ooodnc^, for,libelant. 
ÊwSer, ^tÙinMnd: Hvbbarçi^iorçl^^ 

BbnedIct, J. The libelaût' viras a steward on board the ship Wensley- 
dale, during a voyage from ÈQstdntô Colon, Central America; thence to 
Progresso; theûce to New; Yoife, : While on the voyage from Progresso, 
Chagres feVer broke out on thô yfessèl, and the libelant became sick. On 
arrivai in New TTork , lie Was îent to S wiribum Island Hospital. His libel 
charges that'bwing to thé iifeglig^nce 6f the master and officers of the 
vesseî/ ànd want of proper rdjEjdicihés, appiiances, and convéniences, his 
ôicknéss and sufferings wére grèàtly s^gi-avated, and by reason thereof 
it becamè ilôcessàry while in tbè hospital to amputatç nine of his toes, 
to his damage df 15,000. Thè pippf shows that during the voyage from 
Progresso tb New York thé masrer-^îed, leaving the mate the sole navi- 
gàtor of her, and he in a feeblë.cBàdition. That 14 of the crew were taken 
siçk, and 8 were sick when thé Ve&ëel arrived in New York. The évidence 
also shows the vessel to hâve bèeh sttj)piied with medicines and with food, 
but that the Ixbelant's sickness. wkâ ^o sévère as to make him unwilUng 
to take food, àfad that when he 'àifijîv^d in New York he was so low that 
it was doubnùi whether he would 'slfîrvivé the removal from the ship to 
the hospital. Thé ënfeebled conciitiôri ai the libelant at the time of his 
arrivai in New York appears tô havé'béën in a great mçasure owing to want 
ôf nourishtaent while sick ç)nb6ard ^he ship. This want of nourishment, 
hoTjveVer, *as not àauâëd by à faildire to provide the vessel with proper 
food, but from the unwîllingness of, the libelant to take food, and the 
fàct that no spécial food calculated tb tempt his àppetite was prepared, 
îior did any one eûdeavor to cdrripeî him tb také nourishment. Thèse 
fàcts bave forcéd the libelant to rèst his rîght to recbvér upon the propo- 
sition that the failùre of the ship to proyide a physician or a nurse, com- 
|)6tent to prépare food ùalculat^'tôlj'tetnpt the àppetite of the sick man,^ 
àiid àble to cbmpel hiiû to take nounshment, was heglect of the dùty 
ôWirig by the ship-ownér to, the" seariien pf his ship. 

This propoàition éannot be ùpnel<i. Whatever may be the duty when 
the ship is a passenger ship, it bas never been, to my knowledge, held 
that seamen on fireighting ships are entitled to be furnished with the 

'Beported by Edward G. Benedict, Esq., of the New York bar. 



services of a physîcîan or nurse during the voyage. On sach vealsels, 
from time immémorial, it is the master pf tfae ship whô is expeoted to 
act as physician and nurse, according to his ability, in case of sickness 
or accident; and his care and attention are ail thatthç crew hâve a right 
to dem^nd, under the contract of hiring. This is an action upon con- 
tract, and, while there was lack of attention to the condition of the libel'- 
ant whije sick on board the ship, the low condition reaohed by the libel- 
ant cannot be held to hâve arisen from a breach of the mariner's contract. 
It was attributable tothe misfortune which befell the ship and its crew 
when the master died, and the mate and crew became enfeebled by the 
fever thatbroke put on board. 

The libel contains another cause of action, namely, that certain Per- 
sonal effects which were left on board the vessel when the libelant was 
taken on shore sick, in New York, hâve not been returned. The évidence 
shows that the libelant left on board the ship, when hè was taken to the 
hospit^, his clothes and some other personal effects. Some of his clothes 
were bijrned, because infected, some bave been returned, but others hâve 
not been returned or accounted for. The answera to the interrogatories 
prppoupded to the libdant by the claimant show the value of the articles 
not accounted for tobe $187.84. For this sum he may hâve a decree, 
unless the claimant elect to hâve a référence to ascertain the value of the 
articles not accounted for, in which case a référence will be directed to 
aacertain the value. 



The Baltic.* 

Thb W. H. Beama». 

Ai.ï>BicH V. The Baltic and The W. H. Beahan. 

{District Court, s. D. New York. January 24, 1890.) 

OatusioN— Pbept-Boat and Tow— Mutual Fault. 

The tug W. H. Beaman, with libelant's canal-boat in tow, came around the Bat- 
tery from the North to the East river, about 300 feet from the line of the piers. At 
tfae sama iUme the ferry-boat Baltic was crossing the Eaat river from tfae foot of 
Hamilton avenue, Brooklyn, to her slip near pier .8, £ast river. The vessels were 
visible to each other from the time tfae Baltic left her slip. Wfaen about 1,000 feet 
distant, tfae Baltic, leaving the Beaman abead or on her starboard bow, blew one wbis- 
tle. Gettingnoanswer, she blew again, and portedto round into her slip. Then, see- 
ing the Beaman starboard, the Baltic was stopped and backed. The Beaman's wit- 
nesses testified that they first saw the Baltic wbeh she was about off tfae end of 
Govemor's island, and eicpected tfaat she would go astern of them. The Baltic çol- 
lided with libelant's canal-boat, and sank her. SeZâ, that the Beaman was in fault 
<1) for Inattention to tfae signais of the Baltic; (2) in. navigating too neàr the sfaore 
m violation of the statute of the state ; (3) in not keeping out of the way of the Bal- 

' tio, which was on her starboard hand. That the Bàltic was also in lault for not 
giving sufflciçnt attention to the Beaman, and for failing to stop and back when 
riek oi collision was apparent,, through the Beaman^s attempt to cross her bows. 

In Admirâlty. Action for damage by collision. 

'Bei>orteâ by Kdward Gr. Benediot, Esg., of the Kew York bar. 
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, 5. 2)<^S3Kmaw, for claitaant. ' i ' ' 

Hyland & ZcériMe, ioT deiend&nt. 

Beown, J. On july 29, 1889V at about half past 8 o'clock in the 
morning, as the ferry-boàt Baltic, upon a regular trip from Haruilton 
avenue, Brooklyn, was approaching her slip near pier 2 at the Battery, 
fihe came iii collision with the libélant's canal-boat Moscow, loaded with 
coal, which was in tow of the steam-tug W. H. Beaman, upon the tug's 
Rtarboard side. Both boats were nearly stopped at the time, but the 
blow was sufBcient to cause the caûal-boat to sink about half an hour 
afterwards. The libel was filed to recover the damages to the boat and 
cargo. : i The collision was from three to five hundred feet ofF the ferry- 
boat's slip. The tug and tow hâd come from Weehawken, and were 
bound up the East river. Acoording to the testimony of the pilot of the 
tug, they had come out of the Ndïth river, keeping about 300 feet from 
the piers, and foUowing the liné of the shore. The tide was strong flood 
in the East river. The pilota of both beats say that they did not notice 
each other until the Beaman was about oflf" pier 1 , and the Baltic between 
Governor's island and Diamond rèôf; both estimating their distance 
apart, when first seen, at about a tHousand feet. The Baltic was going 
on her usual course in the flood-tide, though there is contradiction 
whether off Diamond reef she slaekened her speed or stopped her engine. 
Her chief pilot says she did not. Others testify that she did. The Bea- 
man was coming under a slow bell. The Baltic's pilot testifies that when 
about a thousand feet distant h e gave a signal of one whistle. This 
meant that he would go ahead of the Beaman. Getting no answer, he 
again blew one,blast with his.wbistlè when about six or seven hundred 
feet distant, and ported in order to make the necessary turn into her 
slip. He says that he then' saw <^e Beaman starboard, which made col- 
lision likely; and that thereupon, when about 300 feet apart, he rang 
the bells tô stô^ and back strong, which was done, though not in time 
to avoid a slight blow. The pilot of the, Beaman testifies that he heard 
no signal from the Balticj that when he first saw the Baltic off the east 
end of Governor's island, she was on his starboard bow; and that he ex- 
pected that she would go astem ofhim. 

There is too much évidence that signais were given by the Baltic to 
permit me to doûbt that fact. That they were not heard by the Bea- 
man when 80 near, I can only ascribe to inattention. Wilhout stating 
further détails of the testimony, three faults on the part pf the pilot of 
the Beaman seem to me to be clear: (1) Inattention to the signais of 
the Baltic. (2) Proceeding nealr the shore, and impeding the access of 
the ferry-boat to her slip, instead of going further towards the raiddle of 
thèriverand asternof the Baltic, as required bylaw. LawsN. Y.I848, 
c. 321; 4 Edm.'St. 60; The Maryland, 19Fed. Rep. 551. Most of the 
collisions in thiit région arise from this cause. (3) Having the Baltic 
on his starboard hand, and knpwing her necessary course and swing into 
her slip, he did not keep out of her way, as he was bound to do. Tht 
John S. Darcy, 29 Fed, Rep. .044; affirmed, 38 Fed. Rep. 619. 
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AS respects the Baltic, I cannot find that she stopped and backed as 
soon as she ought to hâve done, namely, when the risk of collision was 
apparent; nor can I find, upon the évidence, that such early attention 
was given to the Beaman and hér tow as ought to hâve bêen given. Con- 
sidering the much greater speed of the Baltic, there can be no doubt that 
the Beaman and her tow had so far rounded the Battèry as to be visible 
to the Baltic from the time the latter left her slip, and that at that time, 
and for some time afterwards, they could not bave been upon the port 
hand of the Baltic, but must hâve been either ahead or on her starboard 
bow; nor can I doubt that this relative position contiuued until after the 
Baltic had passed Diamond reef, and had ported her helm, so as to round 
into her slip. It was not a compliance with the raies for the Baltic to 
wait uhtii within a thousand feet of the Beaman an€ her tow before 
heeding them or giving them any signal. Had the Beaman been no- 
ticed earlier, and her progress watched, it would bave been plain that 
she was likely to embarrass the Baltic's approach to her slip, and that 
she threatened collision if both kept on. I bave no doubt, also, that 
such was the évident situation at the time when the Baltic did notice 
the Beaman and her tow, and when she gave her first whistle, and that 
her whistle was given for that very reason, and not out of any mère 
formai compliance with the rule. The boats were already near. There 
was actu^ danger of collision, unless proper measures were immediately 
taken; and the fact that the Baltic received no answer from the Beaman 
was a sufficient notice to th^ Baltic that her signal and her design to go 
ahead were not heard and understood, or else would not be heeded, and 
that the Beaman was not taking the measures which she ought to take. 
In the situation as it actually was, and as was apparent before the second 
signal was given by the Baltic, there was not merely risk of collision, 
but almost a certainty of it, unless the Baltic should give way. The 
starboarding by the Beaman made little différence in her situation, and 
did not.aSèct the resuit. But the Baltic kept on for a length after the 
second §ignal before backing, and still without any answer from the Bea- 
man. It was, the Baltic's duty , under such pircumstances, to hâve given 
way earlier, The rules of navigation, and the policy of the law for the 
préservation of the lives and property of third persons, impose even upon 
the privileged vessel the duty pf giving way in the- présence of immé- 
diate danger of collision. Had she backed when she sounded the sec- 
ond signal 500 or 600 feet distant, the collision would baye been avoided. 
For not doing this in time I must hold the Baltic also to blâme. The 
Colwmbia, 25 Fed. Bep. 844; The Mercedes, 36 Fed. Rep. 602; The Fan- 
wood, 28 Fed. Rep. 37 B; The 0. H. Seuff, 32 Fed. Rep. 237, affirmed on 
appeal. Each must be held liable for half the damages and costs, and 
for any part thereof uncoUected from the other. 
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■n ' .!!);: Atlas, Si Si. Go. ■p.Thè^Idwin HAWLÉTé 'v 
fr ;■.)', (I?i«trleî Court, s. I>rjyew:y(^^ 

tjQIMSIOT— :TU0 WITH Di^frâ^S TOW— POQ— Cb^iUBION CaUSBD BT ToW— lilABILITT 0» 

Tt (Jàrtnsr, in a very clèii)jeifpg,:W9pt to the aid of » disabled vesael, wUioh she took 
: , tp, tow. While towiog her to the sborev on f course which would hâve carried her 

SBSt! tbe tnasts 6f a steatù-^i^ Whlch lày sunk ia the liver, the disabled vesseï, lià7- 
ignOrndder, gliv^aa4cEd<9Ji:8heer,'iyhiob;tbe'tug wasunableto prerent, and the 
effeptof Tyhi.ch, in the strofig eh^^tide, was ^ carry the tug a^inst the masts ot 
■ thé énnkBn steam-ship. 'Por 'tliè damage tiie t*wners of the stëam-ship libeled the 
, tng.v' Meldi thaï there j^ras pQ negUgenoô oi* the part of the tug in going to the ald 
of the disabled vessel, Botwithstandipg the fog; there was no négligence in her 
' niefbod of towiiig, 'whibfh' was thé ouly mèthod possible ; and, as tbe shéer of the 
> ! %vigi yithich was the imme4iat(e and sole ç^vise of the accident, was occasioneâ by.the 
disabled vessel, and ^he latter was unable to prevent it, or the tug to anticipate or 
withstand it, thé'tttg -Aiasl not liable f or the àamage. 

lîï'Admiralty; ' Action for damage l»y collision. 
Wheéler, Gortis & Goâkin, for Hhelaxti. 
Cfajyenter A M)sAer, fof claimant. * 

BenEdîct, J. a steam-ship belongînjg to the Atlas Steam-Ship Com- 
pany très sunk in the Nôrth river, and at the time in question lay sub- 
nSerged, with hèr twoniàstfe standing àbovè thè water some 20 or 30 feet. 
On the25th ôf Februàry^ 1889, the tug-boat Edwin Hawley, while ly- 
ing àt a pier in the North river, in a dense fog,leàrned that a ferry-boàt 
had becbme disabled in the river. She thereupon put ont into the fog 
to rèëcue the ferry-boat. The ferry-'bôat was in time found, and thëre- 
tipbn the tug took her in tow by two linès,— one leading frora the stem 
bitts of the tug to the port, and one to the starboard bitt of the ferry- 
boaty— and endeavored to;take hér tb a place of safety on the north sidô 
of the river. The fog Waâ stiU exceèdîngly dense. The tide was strong 
ebb, and enabled the tug to know that shé was nearing the New York 
short; but it wàs impossible for the tùg to know her position in the 
river. In nèaring the New York shore, the course of the tug carried her 
a short distance insîde the sunkéri steamer; and, while in thia way pasS- 
ing the màst 6f the sunkett steam-ship; a sudden sheer to westward was 
given the tBg by a ëheèf which the ferryiboat, having no rudder, took 
towards thë New York shore. When the tug-boat was thus sheered, she 
•was caught on hér starbbard bow by the strong ebb-tide then running, 
and Carried down ùpon the màst of the sunken steamer, wMoh was 
broken bff by thé coUiëidn; to the damage of the steam-ship, as claimed, 
$5,000. 

The évidence being that the mast was not atany time seen by any one 
upon the tug, the contention on the part of the libelant is that a négli- 
gent lookout on the part of the tug caused the disaster; and reliance is 

'Reported by Edward G. Benediot, Esq., of the New York bar. 
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placed upon the testîmony of witnesses from the ferry-boat, who say that 
they saw the mast of the sunken steam-ship before thé tug came up to 
it. I am by no meana certain that, in siich a dense fog as this was, 
failure to see such an object as a mast sticking up in the water was nég- 
ligence. But, however this may be, it is plain that the tug's failure to 
see the mast did not cause the accident. Although the mast had not 
been seen, the tug-boat had taken a course which would hâve carried her 
past the mast in safety, without touching it; and that course was al- 
tered, aot by any voluntary act of the tug, but by the action of the ferry- 
boat upon the stem of the tug, against which it was impossible for the 
tug to contend. This it was that caused the collision. There was no 
négligence on the part of the tug in going out to rescue the ferry-boat, 
notwithstanding the density of the fog. It was her duty to attempt that. 
There was no négligence on the part of the tug in towing the ferry-boat 
in the way she did; for, so far as appears, that was the only way possi^ 
ble, under the circumstances, to tow the ferry-boat in. The sheer of 
the tug, which was the immédiate and sole cause of the accident, was 
not caused by the tug, but by a sheer in the disabled feity-boat, which 
the ferry*boat could not preverit, and which the tug was unable to antio- 
ipate or witotànd, and for which she is not responsible. No fault be- 
ing'found (m the part of the tug, she cannot be held liable for the dam* 
ageâ resultiog firom her contact with the mast. 



The Waveely. 
The Anglia. 



"HmnyiSBBoy a al. v. The Waverly, The A. C. Chenby, Thb Good- 
WIN, AND The Assistance. 

WxLUAiiBON et al. v. The ânqlia, The A. C. Cheney, The GtooswiN, 
Ai*D The Assistance. 

{District Court, E. D. New York Maroh 8, 18Ô0.) 

1. CoiiiBioir— Betwbeh Steàm;-Ship8— Cbobsino Coubses— Diorror Vbssei. 'Bi.vmta 
BiaHT o» Wat. \ , 

Wben two steam-ships are on crossiag courses, the vessel having the other on her 
port hand te not in fault for keepihg her whpeji !9t9ady, and is not In fault for slaokr 
ening her speed, when her w^stlM are notansworeo, and the approachlng ressel 
is seen to be Bwinging as tboùgh to cross her b6«r. 

a. Samb— -Want oi* Fbopeb LotoKotri. 

Tbs steam-shlp A. was being tpwed by threp tugS' across the mouth of tbe East 
4ver to BrooWyn. The steam-shlp W., bound but of the Estst river, was on a course 
crOssing that 01 the A., and had thë latter on her starboard haUd. The W. had no 
8tat}c>Qe4. lookoat on board, and the A. was not,)9een by hermaeiter or pilot until a 
ma&'àn a tug aldng-side calléd attention to the whlâtlin^ ôf tbe Jù'A tugs. It waS 
then too late to avoid the collision which ensned. Hela, that the cause of tha c^ 
Usion was the neglect of the W. to keep a lookout 

■Reported by Edward G. Benedict, Esçt-, of the New York bar. 
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: In Admîralty. , Cross-actions for damages by collision, 
s. ■ Wîng, Shoudy &Pxdmm, ior theAng\i&. 

Wkeder,(hrtis &Oodlm, for theWavevly. 

B, D. Éenedict, for steam-tugs Chepey.and Goodwin. 
^.Btddfo <& Ward, for steam-tug Assistance. 

Benedict, J. Considering that the collision out of w^iich thèse ac- 
tions arose oceurred in the day-time^ between the steam-ship Waverly, 
a loaded steam-ship bound to sea under her own steam, with a pilot on 
board, and the steamrship Anglia, a steam-ship without steam, andwith- 
«rat cargo, at the time, showing the signal of the Anchor Llne,; and being 
towed by three tugs, one on each quàrter along-side, and the third on a 
hawser, from the North river to the Anohor Line piers, justsouth of Wall- 
Streiat ferry, in the Hast river, (which is a broad expansé of water, nar- 
rowed a.ta single point, by Diamond reef, tothewidth of someSOO feet;) 
ànd the évidence warranting the conclusion that, if those on the Waverly 
had .Observed the Anglia as soon as she might hâve been seen, the 
Wa\?erly would hâve passed between the Anglia and the New York shore 
without the possibilityof collision; and it appearing that there wâs no 
statiooed lOokout on board the Waverîy, and that the Anglia was not 
seen by the pilot or the toaster on the bridge until a man on a tug along- 
side the Waverly called their attention to the whistling of the Anglia's 
tugs, at which time the Waverly was so near the Anglia that, although 
the engine of the Waverly was at once ordered to stop, and full speed 
astern, she struck the Anglia on her port side, — it must be held that the 
neglect of the Waverly to keep a look-out was the cause of the collision 
that ensued. 

As to the Anglia, the charge that she was in fault for not starboarding 
cannot be sustained. The vessels wére on crossing courses; and, as the 
Waverly h^d the Apgljla on her starboard side, by the rules it was the 
dil'ty'bïthb* Waverly to avoid the Anglia, and the duty of the Anglia to 
keep her course, as she did. The othér charge, that the Anglia was in 
fault for, not keeping up her speed, must, in view of the fact that the 
tyhiàliïrig of her tugs had riot been aiisweréd, beheld no fault, especially 
as the Waverly was seen to be swinging towards Brooklyn. In the case 
of The Golumbia, 25 Fçd. Rep. 844, the, circuit court, reversing the dé- 
cision of this court, held it to be the duty of a privileged vessel, seeing 
the ythet vessel to be persistent in going oh, and not responding to 
whijstles from the priyiloged vessel, to. slacken speed, aiid, if necessary, 
to stop and reverse. The rule applied in the case'of The Oolumbia by 
thé circuit court is applicable hère, apd bompels a décision in this case 
adverse to the daim of the Waverly that it was fault in the Anglia's tugs 
tb stop and reverse. Lèt a decree be entered in the CBse oîWWiamson 
dismissing the libel, with costs; andj in the case of Henderson, let a décree 
béentered in favor, ô^ ttie libelant, with a référence to ascertain thç dam- 
ages»' 
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LaNODON D. HiLLSIDE OoAL & IrON Co. 
(Circuit Cmirt, S. D. New York. February 13, X890.) 

1, Rehoyai. or Causes— j0RisBicnnpNAL Amodnt. 

Where there is nothîng in the pleadings by direct averment as to tte amount or 
value of the matter in dispute, and no facts from wbich it can be ascertained thaï. 
the sum or value is less than $^,000, and the pétition, for removal from the state to 
ihe fédéral court allèges tbat the matter in dispute exceéds the value of |2,000, 
which aUegation is not controverted by spécial çlea nor by affidavit, a motion to 
remand to the state court, ior want of fédéral jurisdiction, must be denled. 

3. CkmpoEATiONS— RiGHTS o» Stookholdebs-'Slakder of Titlb. 

A stookholder of a corporation cannot obtain an injunction to restr^n slander of 
thetitletof property belonging to the corporation. 

On Motion to Remand. 

B. â. Marmon, for complainant. 

B. H. Bridmt) and Biichanan & Stede, for défendant. 

Wallace, J. The motion to remand this suit to the state court, 
from which it was removed upon the pétition of the défendant, has no 
merit whatever. It proceeds upon the ground that the matter in dis- 
pute does not exceed the sum or value of $2,000, and consequéutly is 
not cognizahle by this court, when its jurisdiction is invoked merely be- 
cause of thé diversity qf eitizenship of the parties. There is nothing in 
the pleadings by direct averment as to the amount or value of the mat- 
ter in dispute, and no facts from which it can be ascertained that the 
sum or value is less than the required amount. The pétition for re- 
moval allèges thàt the matter in dispute exceeds, exclusive of interiCst 
and costs, the sum' or Value of $2,000; and this is not controverted either 
by a spécial plea by the complainant or by affidavit, and it stands unchal- 
lenged in any Way. The motion is denied. 

QM DEMUEEEB TO BILL. 

Wallace, J. The défendant has demurred to a bill of com plaint filéd 
to restrain the défendant from the publication of defamatory statemeûts. 
I had supposed that the question ih the case was whether the owner of 
real estàtè bas a remedy by injunction in a court of equity to restrain a 
défendant from circulating a libel concerning the title of the property, 
or from a threatened publication of à slander of title to a third person 
who is in treaty with the owner for the purchase of the real estate. 
But I find it to be a case in which a stockholder of a corporation sués 
to restrain slander of the title of property belonging to the corporation. 
Such an action cannot bè maintained, either in equity or atlaw. In- 
cidentally, the stockholder may be damnified, in conséquence of the def- 
amation, by the dépréciation of the value of bis shares; but so he would 
be whenever the corporation sustains serions loss by the tort ôr breach 
of contract of a third person. The complainant has no title to the real 
éstate, thé ihjury to which is the subject-matter of the action; that is in 
the corporation, and any redress must be sought by the corporation. 

The dèmurrer is sustained. ' 

v.4lF.no.ll— 39 
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HiLi^ v. Glasgow R. Co. 4 <ii' . , ; * 

( (Citcult Cmvrt, D. XerttM^; August 17, 1888i) ■ ; 

1. GiBOOTT CopBTS— ^nHISDIOTIONAl AMGUNT— BiLL TO ReSÏBAWPAWNO OOT ABSBTB 
™ .W^BlRBbfeatlOF GOEPORÀTIOil. 

liiili wûètti'WBt''XJ. S.'c. 878, llmlting t&eiurisaietion of OîrÉult SburtB to suite In 

"- '#nfc&'thè'in6tW In dispute exoeedB; 13,000, thé circuit cottrt bas juriBdiotlon of a 

rt'i '<w^ Bïbught'lijr a' stockholdôr for the béUéflt of the corporation aitid any other stock- 

" fiOlflersWhO'Bi'àyclioosetbttoine iuj to réstrain the directora frottipayingrout assets 

of thé corporation ta thé àffiount of $100,000, though the comMainant holds less 

than $1,000 worth of stock, the matter in dispute in such case beuig the wrong done, 

4Ue corporation. m 

2. CoNSTiTUTioNAi Law— Ambndmbnï OF Ckas*ebs— Bishts 0# BtOokholbbbs. 

Under Gen. St. Ky. c. 68, § 8, whloh reserves to the législature power to amend 
or repeal any corporate charter granted by it, "provid^ that.no amendment orre- 
peal shall impair other rlghts previously vested," the législature hais ho po*er to 
amend the charter of a railroad corporation so as to direct that tbe «rbceeds arisiag 
f rom the lease or sale of tb^ load shall, after paying the oori^çrate: debts, be applied 
in payment of municipal tionds given in ézchange for corporate stock issued to tha 
municipality, since such application of the corporate funds would be unconstitu- 
;- tionalijati Interfering w^ tn'e vested rights of tbe other stodkholdçrs. 

8. SAMl^IirppBSEMENT O? £|Ç>;tTPS BT COBFOBATION. L ■ 

Such' application of the corporate funds is not validateâ by tnè faot that the cor- 
poration lias indorsed thé bonds, since such indorsement doas not make the oorpo- 
: ratloBjthejjrlncipaldebtor. \ 

ii CORPObÂtIONS— STOCKHOLPBRS— MlSAPPLIOATION OV COKPOBATÇ S'ONUS. 

A ëiockholder may enjdin the misàp^lication of cotpor&ta funds uMer an agrée* 
mept) entered int0 bef ore his . stock was issued, where l^e bad a vested light to re- 
ceiyéÀuch stock before the agreementwas piade. 

In Èqi^îty, On .derourrer tp bill. '"-.■'.,., -.' ,. 

Sargiè <k Eakin ànd Èicfiards & Harris, for côm 
. Porter & McQ^(Wl'l't^^,Woiter Evans, for défendants. 

Jackson, J. The complainant, as a stockholder in the Glasgow Rail-^ 
road Company, brings this suit to réstrain the directors of said company 
from the misappropriatioai of the funds of said corporation. The case 
ma^eifey^tb^eîbill iS: substaptially this; ,, M > m;; • 

tÇhe GÏa8.gPF ; Jlfiilroad, iÇpmpany was ohartered , by the législature ; of 
Kentucky-.Jïy ^ açt appTpved Marof), 6, 1868, apdjjyapeaipoyFeied to 
purchaseï ;tl\e ^ajichises apd upfipished liije pf road Jn^ Barren cqunty b»- 
Ipngitig to tl^e'Parren Çounty Railrpq,d; Qçpipanyjifïhicb bad beçn pr&f 
viôusly qhartejçedj; in 185]6. This puiccliase was made, ,and ; the formw, 
coHipapy.beoa,mq vested with the righlgj, franchises, ^nd ;property of tha 
lattercpflapfl^y.; iBy, an act of thp législature approyadFebrîiary 25,,; 
1869, the iphariter^pf the, Glasgow Railroad Oompanyw^S so amended a?, 
tp: ;aut.boii?9; tfee jpçprpQyatars, put oftheir nuipber,.,pi: put; of si^c^ fiS; 
might befiQ}9.:Ç,xnémbers( , by; subscription to |ts stpfsfe,;'tp,eleç<^a bo^rd of 
directpr^j CQnpjsting, pJFrgeyen members., By saidiamendipent/fthie tpwn 
pf ,Gla?g«^w jand .preçinot ,No. 1 of the cpunty of Barre») were àut^prized,, 
uppnpjiopprjîoteipf the eipzens tliereof, to suhsçri|3e fpr the gtQçlf.of; said, 
r^rpai(^ i pp^P^py, the.tow^ of Glasgow tp the ampviBtp(ijOQP shares, 
of, 8fw4 «tQÇtkirjîWd, preçinct No. 1 of .paid county to thje.àmoupiof ,4,00(j); 
shares; said shares being each for the sum pf $25. Sai4 subsçiiptiops, 
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when vbtédj were, by tîi© ternis pf thè act, to bè pàîd for in the bonds 
of said itoWn and precinct respéctively. Said bondawere (iarecied to be 
made pfayable to the président and directqrs 6f saicj. Glasgow Railroad 
Company, and were made negotiaîjle by their written indorsement, were 
to be taken and received by the company in satisfaction of said snbscrip- 
tiotXj and were to mature in 20 years after date, 'bèàring 7 per cent, in- 
terest, payable semi-annually. In pursuaiice pf said authority, and after 
proper vote of the citizens thereof, said sûbspriptions were duly made by 
said townand precinct, and the bonds in payment thereof were issued 
to the railroad company, and were by the président and directors thereof 
indorsed and negotiated. The bonds so Issued by the town of Gla^ow, 
in payment of its subscription tothe capital stPck of the road, aniounted 
to $25,000; while those issued by the precinct in payment of its sub- 
scription amounted to $10Ô,OÔO. Stock of the railrbad company for said 
amountswas issued to the town of Glasgow and precinct No. 1 of Bar- 
ren county, respéctively, for said subscriptions so made and paid for, and 
said town and precinct thereby became and were régular stockholders 
in said railroad company for said sums. 

Other subscriptions to the capital stock of thé company werp made by 
individuals to the amount of some $9,000. Said âmendment of 1869 
further provided that; for the taxes levied and paid by the tax-payers 
of said town and precinct to pay the interest on said bonds, said tax- 
payers should also be entitled to be stockholders in the railroad company 
to the estent of or for the amount of taxes so paid. Tax-receipts were 
to be isfiued to the tax-payers, which receipts were made negotiable. 
Gertificates of stock were duly issued to the town of Glasgow and precinct 
No. 1 of Barren county, to the individuel subscribers, and to numerous 
holders of such tax-receipts prier to the year 1880. The railroad com- 
pany maintained its organization and operated ils Une of road, under said 
original and amendatory acts, until April 8, 1880, when another âmend- 
ment of its charter was made by the législature. Said âmendment, so 
far as matériel to this case, was as folio ws: 

"Section 1. That at the annnal élection of directors of the Glasgow Eaiiroad 
Company, hereafter held, the judge of the Barren county court and the two 
justices of the peace for the Glasgow precinct of said county shall hàve author- 
ity, in conjunction, to appoint on belialf of said precinct Bvé peraonS, ànd the 
Glasgow City council two persons, to act as directors of said company for one 
year, and until their successors are qualifled." 

"Sec. 4. That the président and directors of said company are hereby au- 
thorized and enspowered to contract with any other incorporated company,- or 
with individuals, for the sale of said road, and the property, real and personal, 
and the rights, franchises, and privilèges, possessed and owned by said com- 
pany, or to contract with another company or individuals for either leasing 
their said road, or for uniting and consolidating with such other Company 
upon such terms and conditions as may be agreed upon; and, in case of such 
sale or consolidation, said président and directors are hereby authorized to 
çonvey by deed to the purchaser, or to such company as may unité and côn- 
solidate witb the Glasgow Baiiroad Company, the titïe thereof to said property, 
franchises, rights, and privilèges; and, by virtuo of said conveyançe, the 
grantee sb^ liave, own, and coutrol ail the property, rights, and privilegaa 
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now held, owned, and contro^çd bysaWGHasgowEailroad Company: provided, 
the proceeds of such sale, lease, or consolidation shali be flrst applied towards 
the liquidation and dischàrge i^atably of the bonds issued by the Glasgow pre- 
cinct and by the town of GlasgiJw to aid in building said road ; and, in case of 
such consolidation, provisions and stipulations shall be flrst niade for Ihe dis- 
charge of debts due by said oompaoy, and the proceeds, profits, or incorae 
arising from such consolidation shall he then applied towards the payment of 
said precinct and town bonds: .provided. further, that said président and di- 
rectors shall, by virtue of this act, hâve no authority. whatever, eitiier to sell, 
lease for a longer time than Bîx yéarêV or consolidats and urtite with another 
Company, until the question of àécë^ting and confirmîng such sale, lease, or 
consolidation be flrst submitted to the vote ot the qualifled voters of said pre- 
cinct, and a majority of vo^eï» at the precinct votingt and amajority ofthe 
yoters of said city vqting, shall vote in favor thereof . That, for the purpose 
of ascértaining the wish ottbe yoters of said precinct and of said city, it shall 
be the duty of the judge of thecbunty court, when requested to do so by said 
président and directors, 4;o iiAhiè to be printed and posted, for at least ten 
days, a notice of such élection, in which shall be set forth the terms, condi- 
tions, and stipulations of such sale, lease, or consolidation, as may be the case. 
That said electicJn shall be t^jeldi and the vote of thepeople of said precinct 
and of said town be taken, at the court-house in Glasgow, after reasonable 
notice by the offlcers appoit^tçd and qualified, as now required by law in case 
pf élection of county or staté offlcers. " 

Under and by virtue ofthe authority conferred by said amendment 
the town of Glasgow and precinct No 1 thereafter alone elected the 
board of directora for the company, and the directory so elected by thèse 
two stockholders subsequently leased the road to the Louisville & Nash- 
ville Railroad Company for a term of years, at a stipulated annual rental. 
ThÏB reniai, as received, was first applied to the payment ofthe debts of 
the Company, which were extinguished by the sunamer of 1885, after 
which the directors comnrenGed applying the proceeds or rental arising 
from the lease of the road to the payment of the. bonds issued as afore- 
said by the town of Glasgow and said precinct No.l, pro rata. 
, This application of theiCOtqpany's funds is the misappropriation or 
breach of trust and duty on th^ part pf the directory: which the bill çom- 
plains of, and seeks to hâve restrained. The complainant allèges that 
ne Was a tàx-payer in saîd tb'tt'n àiid precinct frdûi 1870 to 1887; that 
à3 such be pai4 taxes to naeet the Jnterest on said bonds issued by said 
town and precinct in paynaent of their subscriptions to the capital stock 
ofi said oompany; that by reason ofhis payment ofsuch taxes h e held 
tax-receipts which entilled him tô the rights of a stockholder; that he 
alSb purchased other tax-receipts, which were under the law convertible 
into stock; and that he was, în addition to said tax-receipts, the holder 
of certificates of stock in said raîlfoad company whén said directors, in 
1885, commenced applying the conipany's funds to the payment of the 
bonds issued as aforesaid by .said town and precinist. He allèges that 
heicomplained of and protested against the action of said directors, in so 
ft|)propriating the company 'S assets, as beihg illégal and unauthorized by 
âny valîd kw, àiid urged' and requested said direêtory to desist from so 
dpihg, but th,9.t they hâve hâve steadily and persistently refused to re- 
spect his oonxplaints, and liave continued, and are continuing, to so ap- 
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propriate the company's funds as received, in disregard of the rights of 
hiinself, and other minority stockholders; that said town and precinct, 
holding a large majority of the stock, hâve the exclusive control of the 
company's affaira, with the sole and exclusive authority under the 
amendment of 1880 to sélect the seven directors of the company, and are 
thus wrongfuUy applying the funds of the corporation to the payment of 
their private debts incurred in obtaining the stock, which now enables 
them to assert the power of misapplying funds, belonging equally to ail 
the stockholdei's, to their exclusive right and benefit. The compiainant 
further allèges that said directors and stockholders refuse him any relief, 
or to change their action in the premises, after repeated applications on 
his part; that he brings this suit without collusion, for the benefit of the 
company, and of any and ail stockholders who may choose to accept the 
benefits thereof; that the funds of the company already so misapplied by 
said directors amount to over $15,000; and that said bonds to that ex- 
tent bave been taken up with the means of the company. It is further 
alleged that, if said action and proposed continued action of the directors 
is not enjoined, the company's assets will be used and appropriated to 
the payment of the remaining outstanding bonds of said town and pre- 
cinct, which are $100,000 in amount. The compiainant further allèges 
that on the 23d April, 1887, he surrendered to the company ail his tax- 
receipts, original and assigned, and ail his certificates of stock, and then 
received from the company certificates of stock, for 387 shares, which, 
at $25 each, aggregated the sum of 89, 675,, as the amount of his hold- 
ing. The bill seeks to hâve the bonds already taken up declared assets 
of the company, and to restrain the directors from making any further 
payments in that direction. 

To the bill as amended, and embodying the foregoing allégations, but 
in more détail, the défendants hâve interposed a demurrer, setting up 
two grounds of défense: 

1. That the amount involved is not suflScient to give this court juïis- 
diction. The bill having been filed since the act of March 3, 1887, (24 
St. U. S. c. 373,) went into opération, the position assumed by the de- 
murrants is that the complainant's interest in the litigation or contro- 
versy must amount to the value of $2,000, exclusive of costs and inter- 
est, in order to confer jurisdiction upon the court, and that, as it dis- 
tinctly appears from the bUl that such interest of the compiainant does 
not exceed half that amount, the suit cannot be maintained. 

This position is not well taken. It overlooks and mistakes the true 
theory and principle of the bill, which is not the assertion of the com- 
plainant's private rights, but rather those of the company in which he 
bas an interest. When suit is necessary to enforce corporate rights to 
ayert wrongs threatening the corporate interests, the gênerai rule is that 
the suit must be brought by the corporate management in the name of 
the corporation. Individual shareholders ordinarily are not the proper 
parties to sue or défend on behalf of corporate interests. It is, however^ 
T^ell settled that if the corporate management refuses or fails to enforce 
corporate rights, and an irréparable injury to thç corporate interests is 
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threàtened, a shareholderi'in: a>éase where the COïpOrfition îtself would 
, beentitled toan injunctioiï, ;may bring suit, On- behalf of himself and 
others interested' who mayj'oittv to enjoin the thïèatënedinjury. 

Under the ninty-fourth eC(uity:role, and the décision of the suprême 
court in Hawesv. Oafcknd,' 104 U. S. 450, the shareholder se interposing 
for the protectioïi of the corporafe interests is required to set forth in his 
bill the efforts feé has made to iïidTicé the corporate management to act or 
change itssotî^fi ta the mattèïCOnQpïained of, and muêtallege its failufe or 
refusai to sue^iiSd must make the'èorporatibn a party défendant to the suit. 
,The first'leadîng case holdiûgthe Tight of the stockhoidet to sue urider 
such • circùinatances was DoigeV.Wookey, 18 HoW. S3l. In that case, 
thé directors of' a bank having deolinéd to enjoin the collection of an 
illégal tax under circumstanees'thàt'made their refusai a breach of trust, 
a sharéholder was held to be entitied to maintain the suit. The princi'- 
pie announced in this oasei bas béëri repeatedly foUowed and applied by 
the suprenie court. In Ddvenport v: Dows, 18 Wall. 626; the court say 
that "such a suit can only be maintainéd on the ground that the rights 
of thé corporation are involved. Thèse rights thè individual sharéholder 
isallowed to assert in behalf of hiriiself and asstioiateâ, becausè the dii' 
rectors of the corporation décline to tàke the proper stejDS to assert them. 
* * ',*. The relief is asked ori behalf of the corporation, not the indi- 
ividual sharéholder, and if it bégranted the complainant dérives only an 
incidentalbeaefit from it." 

It is the province and duty Of the body corporàte or corporate man- 
agement to 'protetet the interests- Of ail the sharôholders against the con- 
séquences of unconstitutional action on the part of the state. When, 
therefore, the corporate management fails or negleots, after proper re- 
quest or demaud, to act in deféciSft'of corporate rights and interests, a 
sharéholder may institute and maintain a suit for that purpose, making 
the corporation and its directory parties défendant. In such cases it is 
not necessary for the sharéholder tô show that his private interesté or 
damage, actual or threatened; ambuhts to the suai which is required to 
give the fédéral courts jurisdibtiott. That jurisdiction is tested by the 
value of the ohject to be gaiûed by the suit, as was held by the ôupreme 
court in iîattoirj/ Co. v. IFard,- 2 Blâék, 48S. 

Now, applyihg thosô rules to the présent case, the corporate rights 
and interests which the bill seeks to assert and ptotect against pastand 
threatened bïeaches of trust on the part of the corporate management is 
largely in excess, in joint valoej'over the âmOunt necessary to confer 
jurisdiction.; The bill shows that over $15,000 of the corporate funds 
hâve been àlready used in takîngAip the bonded indebtédness of two of 
the stoekholders, and that the directory are proceeding and claîm the 
right to appîy such funds to theftlrther payment of said ontstanding 
bonded indebtédness, which èXceêds $100,000. If that action is not 
warranted bylaw, if such- application is wrongful, and constituted a 
breach of trust on the part of thè' directory, then it is clear that the ob- 
ject'to be âttaified by the bill, so faï as corporate rights are concerned, 
is largely in excess of the amôunt required to confer jurisdiction upon 
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thig OoUrt. It foUows that this ground of demurrer is ûot well taken, 
and must be overruled and disallowed. 

2, Under the second ground of demurrer, setting up, generally, a want 
of equity in the bill, it is claimed that by the: fourth section of the act 
of April 8, 1880, amending its charter, the direotors of the company 
were authorized to make the application of its funds complained of. 
The firet proviso to said section provided that f'the proceeds of euch sale, 
lease, or consolidation (which the company by said amendment are au- 
thorized to make) shall be first applied to pay off debts said company 
may owe.and the balance applied towards the liquidation and discharge, 
ratably, Of the bpnds! issued by the Glasgow precinçt and by thè town 
of Glasgow to aid in building said road." This latter cla.use of the pro- 
viso, in terms, directs the application of the corporate funds, after pay- 
ing off debts owing by the company, to the liquidation ana dischtirge 
ratably of the bonds issued by said towri and precinçt in pay ment of 
their subscriptions tô the capital stock of said railroà:d company;'and, 
if that provision of the act can be sustained as a valid exercise of légis- 
lative power, it will clearly çonstitute a complète answer to complainant's 
suit, and deprive him, and others similarly situated, of ail right to re- 
lief. The constitutionality of said provision is aisserted by the défend- 
ants under the provision^ of a gênerai law enacted by the législature of 
Kentucky in 1856, which hàs since been in force, and is now embbdied 
in section 8, c. 68, Gen. St. Ky., and reads as follows: 

"Ail charters and grants of <or to corporations or amendrnents thereof, en- 
acted or granted since the 14th of February* 1856, and àll other statates, shall* 
be subject to amendment or repeal, at the willof the législature, unless acon- 
trary intentbe therein plainly expressed: provided, that,, whllst priyilegea 
and franchises so granted raay be changed or repëaled, no amendment or re- 
peal shall impair other righta previouslyvestéd." 

The, charter of the Glasgow Ràilroad Company contains no plainly ex- 
pressed intént contrary to the right thUs reserved to. the législature to 
amend or repeâl its charter, and it may be conceded that such amend- 
ment or repeal may be made at the will or pleasure of the législature, 
without the action or consent of the corporation^ , But the question hère 
presented is, was the amendatory act of April 8, 1880, in so far as it 
undertook to direct that the corporate funds, after paying off the dom- 
pany's debtsj should be applied towards the liquidation and discharge 
of the indebtedness of two of the principalstockholders of the company, 
a valid. exercise of the reserved power to amend, alter, or repeal the com- 
pauy's charter, or its privilèges and franchises? The statute in ejipïess 
terms limita and confines thepower of amendment or repeal to the "priv- 
ilèges and franchises granted" the corporation^ and provides that; in deal- 
ing with auch privilèges and franchises, "other rights; previously vested" 
shall not be impaired. In the absence of this clearly expressed intent 
of the l^islature not to affect.or impair other rights previously vested, 
in dealing with the privilèges and franchises of corporations by way of 
amendment or repeal, it is well séttled by the authorities that the power 
of the législature, under a réservation of the right to alter> amend, or re- 
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peal charters, is not unlimited; and that under such authority changes 
and altérations cannot be constitutionally made by the législature which 
disturb private contracts or rights acquired under such charters before 
the pôwer of amendment or repêal was exercised. As said by Justice 
SwATNE, givihg the opinion of the court in Shidds v. Ohîo, 95 U. S. 319- 
324: 

"The liower of altération and amendment is not without limit. Tlie altér- 
ations mùst be reasonable. They miist be made in good faith, and be con- 
sistent iwijth the scope and object of tiie act of incorporation. Sheei- oppres- 
sion and wrong cannot be inflicted under the guise of amendment or altéra- 
tion, '^^eyond the sphère of the reserved powers, thevested rights of property 
of cbrpàrations in such cases are surrounded by the same sanctions and are 
as inviokble as in other cases." 

. la ithelater case of Gremwood v. Prdgfvt Co., 105 U. S. 13-18, Mr, 
Jusiice Miller, speaking for the court on the same question, says: 

"Personal and real property acquired by the corporation during its lawf ul 
existence, rig;hts of contràct or choses in action so acquired, and which do not 
in their nature dépend upon the gênerai powers conférred by the charter, are 
not destroyed by such rèpeal; and the courts may, if the législature does not 
provide some spécial remedy.enforce such rights by the means within their 
power. The rights of Uie shareholders of such a corporation to their inter- 
ests in its property are not annihilated by such a repeal, and there must re- 
main in the courts the power to protectthose rights." 

The principle of tbesè and other décisions upon the subject of amend- 
ing or repealing charters under a réservation of power ,so to do, is that 
the législature may change or modify the privilèges and franchises which 
the state TiSs 'granted to the corporation, and which cobcern the interests 
ôf the ptibiicj but dealing'with what it hàs bestowed, eîther by w'ayof 
withdràwàl or bf altération, the State liiày not go farther, and so legî^- 
late as to disturb, affect, or impair rights either of the corporation or of 
its shareholders, previoualy acqtiired, while the corporate functions wcre 
bèing lawfuUy exercised. AU rights thus acquired, of whatever charac- 
ter, are surrounded and protected by constitutional sanctions and guar- 
anties higher and superior to the législative power bf amendment or re- 
peal. The décisions in the court of appeals of this state clearly recog- 
nize thèse gênerai principles. Then, in the case of GUy of Covington v. 
Bridge Gà. j iO Bush, 76, the court say, in référence to the power of 
amendment,! that "it is settledby anunbroken line ofauthority that the 
charter of a private corporation may vest such rights in the corporatpr» 
and stockholders that no subséquent législation can impair or diminish, 
and it is equally as well settled that euch amèndnients of a charter may 
be made as are necessaty to carry into effect or aocomplish the purposes 
for which the charter was obtained." So in Oriffm v. Insurance Co., 3 
Bush, 594, it issaid that "the proviso [to act of 1856] was intended to se- 
cure the rights of beneficiaries and others, vested under the charter before 
its amendment or repeal, and does not affect the mère power to repeal 
the franchises." See, also, Orr v. Bracken Oo., 81 Ky. 596. 

The right reserved by' the General Statutes to amend or repeal privi- 
lèges and franchises coùferred by the charter is one thing, but the power 
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to take from the stockholdera or others rights or property interests, ac- 
quired or vested before such repeal or amendment, is another and quite 
a différent thing. The first cornes within the législative authority; the 
second lies beyond the limits of such authority, because the législature 
cannot defeat or impair other rights previously vested, which hâve sprung 
up or grown out of such corporate privilèges and franchises while the 
corporation was allowed to exercise the same. Applying thèse princi- 
ples to the case made by the bill, the conclusion seems to be irrésistible 
that the amendment of April 8, 1880, in so far as it directed that the 
proceeds arising or to arise from the sale or lease of the road should be 
applied, after paying the company's debts, to the liquidation of the in- 
debtedness of two of the company's stockholders, to the exclusion of the 
other stockholders,^ was beyond the législative power. 

If the législature had, under the reserved powers, repealed the chart«r, 
and given the assets and property of the company, after the payment of ita 
debts, to only two of its stockholders, designated by name, can it admit 
of any question that such législation would hâve been unconstitutioaal 
and void, so far as it undertook to dispose of the surplus corporate 
prbpei*3'? We think not. After the payment of debts, corporate as- 
sets belong and raust be distributed equally and ratably among th» 
stockholders therein, as the bénéficiai owners thereof. , This equality of 
ownership and right of ratable distribution in surplus assets of the cor- 
poration, acquired before amendment or repeal of the company's charter, 
cannot be defeated or impaired by such amendment or repeal. It iâ a 
valid right of property, which does not fall within the power to deal 
with the privilèges and franchises of the corporation. The législature 
CQuldjiotjby repeal or amendment of the charter, bestbw ail the suiv 
plus property of the corporation upon certain stockholders to the exclu- 
sion of others; nor could it lawfully direct that such corporate property 
or funds should be applied to the payment of the indebtedness of a por- 
tion of the stockholders of the coihpany. This is what the proviso to 
the amendment of April 8, 1880, attempts, and what the directory of 
the corporation hâve donc, and déclare they will continue to do, in ap- 
propriating the earnings of the company, arising from the lease of its 
road, to the payment of the bonded indebtedness of the town of Glas- 
gow and precinct No. 1. Said town and precinct incurred said indebtr 
edness in securing the stock in the company which now enables them to 
elect its directory and control its affairs. They could legally, as stock- 
holders, take their share of such earnings, leaving to other stockholders 
the same right, and, after receiving such share, could apply the same to 
the payment of their own indebtedness. But for the législature to em- 
power them to sélect the corporate management, and then direct such 
management to apply the corporate funds, after paying debts, to the dis- 
charge of the indebtedness of said two stockholders, is a clear violation 
of the vested rights of other stockholders, sind is wanting in constitu- 
tional authority. . 

It is suggested by counsel for défendants that, inasmuch as the com- 
pany had to jndorse thèse bonds of said town and precinct at the time 
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of itsîng br' nôgotiating thdn, ' làei bompany ' thérèby be'damei liable as 
gào\i 'indorsersi>and the législatare oould làwfully reqùire its manage- 
niènt'.lioiiiaysach bonds fèt thàt reason. It nowhere appettrs in the 
•plettdings that the coinpahy'ibas become liablé to the holders of said 
bondiffby redsôn of such'indorsament. it ddes appear that saîd bonds 
atë riô^ yet due.and, if the company incurred any liability by reason 
of ïtsûndorseroentof the bonds, ênch liability is contingent, arideannot 
feéîl^lly fixed as a settled: indebtëdness uhtil the maturity and non- 
'pkytnéht of the bonds by the maker. Btit,^side from thisy las betWeen 
thei'COmpahy andisaid town and precinct, the latter are primarily liable 
fortUfe face of the bonds ândinterest. If the: indorsers shoûldtake 
theto upi, it coiald demand the payment thereof frôm the nJaker. Thèse 
rights the législature could not'ihipair, under the guise bf amending the 
.ohttrtëti. ' It could not lawfuUy direct the indorsers to diseharge the ob- 
ligèrtitmjfor the exonération of theimakers. This would be just as vio- 
■latïTO tif rights of the otherstoékholders as to give th© corjporate funds 
tocti^Oîfevored and preferred stookholders. I think ithasbeen decided, 
altii««igh I cannot nûwrecBll|lMe précise ease» that a atate cànnot, by 
legidative action, securé or direct' the payment of the cdiitingent liabil- 
itiies^of aot idsolvent corporation out of its assets, at the expenss' or to 
th&'.èicluslon and injury of matured, légal, and subsisting debts of the 
corpui'&tion. But, aside from' this feature of the question, ^thè attempt 
to 'tinsse upon: the railroad compdny the duty of liquidating and dis- 
chà]?gingttheindebtedness incurred by two of its stockholders in paying 
. foifîthèir stock in the corporation ;i3 not a cdnsti tu tionai exercise of the 
législative power of amendmentjwhen, as in thè présent caise^ there are 
otfaer istockholders, entitled to* Share proportionatelyin the'corporate 
funds with thetwofavored stockholders. 

It appears from the all^ations of the bilî that the directors, against 
the pMesfefof'COmplainànt, comnienced etiforcing said àmendment in 
fkvor of eaid town and precinctin 1885. The complâinant avers that 
he was thénintei-ested in the corpbratioh, having vested rights in its a3- 
sets. ,He allèges that he was then a shareholder, and that by virtue of 
bis tax-redeipts.ioriginal and purcbased, he had the right tofurther stock. 
This latter'righl; is claimed utader the twenty-first section of the amenda- 
tôry acibf 1889,'which provided **that it shall be thê duty of the col- 
lecter of takes ' for said town to igive to each tax-payer a receipt for the 
àmoant of, taxes paid by him, wbich shall be negotiable by indorseiïient; 
and upon the présentation of a receipt or reoeipts amounting to $25, tb 
tiie président aod directors of said road, or suchi ofBcer or agent as they 
may sélect for thàt purposôj byany persohj he éhall be èntitled to receivb 
à'certificàteïofstôck, atod to be enterôd on thebôoks of said oornpanyas 
a stockholderi to the amoùnt of'ffeceipts so presénted," The holderof 
tak-ifeçeipt8iihadj; iunder the provisions of the law, a veaèed right to an 
equal amoùnt'off atock in the ôoïki^atiy, which wâs requi*ed to be issued 
to him, when he presénted receipts amounting to $25. This right com- 
plainatit had as a tax-payer and as a purchase*' of tàxf-reoeipts prior to 
the'amendment of iApril 8, 1880; and priôr to 1885, when thé dîrèctôi's 
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first commenced making the application of the corporate fànds com- 
plained of. As an actual shareholder, whether the certificates stood in 
his own name or not, he oan, on behalf of the compàny, complain of 
the misappropriations as breaches of trust from thé date of their com- 
mencenieat. As a tax-receipt holder entitled to hâve stock certificates 
issued to him, and which were issued April 23, 1887, he may^ on behalf 
of the corporation, complain of the misapplication of corporate funds 
since that date, if not before, and in bbth respects he may properly en- 
join future misapplications of the company's funds. The proposition is 
not Sound that, so far as the stock was obtained by tirtue of the sur- 
render of his tax-^receipts, he is precluded from any relief, because the 
amendment of April 8, 1880, had theri been accepted. Its acceptance 
could not make it constitutional, nor defeat the right of complainant to 
hâve stock, with ail the incidents attaching thereto, issued to him for 
said receipts; and when issued, if. not before, his right to a proportion- 
ate share of and interest in the corporate property, not previously legally 
appropriated, attached; and if . the corpùrate management, against his 
protest and in disregard of his com plaint, continued, or threaten to con- 
tinue, a misapplicatiop of the corporate lunds, he«mayinyoke the aidof 
the court to restrain such continued breach of trust. 

If, therefore, it be conoeded that, in respect to hia tax-reoeipts, com- 
plainant' oïsiy became à stôçkholder on the 23d Aptili 1887, as claimed 
by defendàht's counsel, under the provisions of sections 16 and 27 of 
the act of February 25, 1869, still his right to relief, as againët future 
or thrèàtened misapplications and breaches of trust, is not defeated; for 
he had a vested right to become such stockholder at that time by teason 
of his holding and ownership of such tax-receipts, and thenceforward, if 
not sooner, he could invoke the aid of a court of equity to restrain the 
corporate management from inaking other or further misappropriations 
of the porporate funds. His delay in obtaining such certificates, to which 
he was entitled, could, at most, only affect his right to qoaiplain of past 
misapplications. It in np wisç validated. the unconsiitutional législation, , 
or made it operative and biijding upon him in respect to future misap- 
plications. So, both as an actual stockholder when the misapplication 
complained of comniencedj in 1885, and as a stockholder by Virtue of 
his tJiX-receipts convertéd into stock certificates on April 23, 1887, the 
complainant is in position to claim the interposition of the court. He 
has, by his amended bill, fully compiiéd with the reqnirements of the 
law and rule of practice, in setting forth the efforts made to secure proper 
action in the promises on the part of the corporate management, and 
their failuré and refusai to desist from the illégal coui-èé they were pur- 
suing in misapplying the- crtrporal» funds. He further shows, and the 
court can readily see from the situation of the parties, that an appeal to 
the shareholdeis would be useless and idle, and productive df ne relief. 

After a careftil considération of thè case in ail its aspects andvbearings, 
the court ia dearly of the opinion thatithe bill, as amended, présents a 
case properly caJling for the interposition of the court, aad entitling the 
complainant, on behalf of the corporation and other sbareholders, to the 
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relief sôugbt. ' It foUows that the demurrer must be ovèfruled and dis- 
allowed on both grounds. It is accordingly so ordered and adjudged, at 
tbe cost of défendants. It is further ordered that an injunction issue 
restraining and enjoining the défendant the Glasgow Railroad Company, 
and its directors, or their successors in office, from making any other 
or further applications of the corporate funds of said company, however 
derived, to the payment, liquidation, and discharge of the bonds here- 
tofore issued by said town of Glasgow and precinct No. 1 of Barren 
county, Ky., in payment of their subscriptions to the capital stock of said 
Glasgow Kailroad Company; such injunction to continue in full force till 
the further |Order of tbis court in the promises. The défendants will be 
allowed until the October xules, 1888, to file their answers to the bill. 



WAtL V, Taoii&s a al. 
{Ci/reult Courte 8. D. NeUTorlc. Maroh 4, 1890.) 

Fbbbbal ConBTS—PAftTifls—ï'BtSTs— Actions aoainstTbustbbs. • 

Notwi^hstandlpg' the provision of Rev. St. TJ. S. S 737, that where tnere are 
' sevèràl def çiidants, sônké oï wliom are not found In the district and do not appear, 
; thô cburtmày proceed to trial betweeà'the parties properlyh&îore it, but the decree 
sha'l not préjudice those.not served or ,not appearing, the court cannot prooeed to 
flual decree in a suit by a bèheficiary agàinst four of nine trustées of an unincorpo- 
ratëd association, ohargihg Bn abuse of their powars, and seekingto reatrain an al- 
leged attempt to windup the trust 

IhEqnity. ; On motion fpr injunction. 
■ Eev. St. Û. S. § 737, is as follows: "Whem there are several défendants in 
any suit at laV or in equity, and one or more of thera are, neither inhabitants 
ot nor found withiii the district in which the suit is brought, and do not vol- 
untariiy appe^r, the çoiirt mày entertain jurisdiction, and proceed to the trial 
and adjudicàtidti of the suit between the parties who are properly before it; 
but the judgment or decree rendered therein shall not cohclude or préjudice 
otber parties not regnlarly served with process, nor voluiitârjly appearing to 
answer; and npn-joinder ofr parties who are not inhaJbitants of nor found 
wiibin thèdistricti as aforesaid, sliall not constitute matter.of abatement or 
objiçctibhtb the suit."" , 

^Strong & Mcûkmson, foir cotnplainant. 
- SwKwan <fc <>omweZi, for défendants. 

Wallace, J.- The amendments to tbis bill, made since the hearing 
of, tbe. motion for ah injunction, eliminate from the case the question 
wtether therequisitediversity of citizenship to give this court jurîsdîc-' 
tiç^V exists between the; parties. In its présent form, the bill is one 
brought. by a citizen and résident of Virginia against four défendants, 
who ar^citizenaand'residents of tbis 'state* The défendants are fonr of 
the truster of Ibe-^merican Cotton Gil Trust, an unincorporated associ- 
ation, ppssJfflsing pifoperty of large valije, situate in several states, the 
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title and management of which is vested in nine trustées, having powers 
and duties defined by a trast agreement. The trust was constituted by 
the owners of various business concerna who desired to consolidate their 
properties under one management. The agreement placed the title to 
the properties in the trustées, and authorized them to carry on the 
business of thèse conoerns, and distrïbute the dividends arising there- 
from according to the interests of the beneficiaries, as represented by cer- 
iiflcates showing their respective interests. The complainant is a certif- 
icate holder, and allèges in his bill that the trustées hâve wasted large 
fiums of money by extravagant and corrupt management; that in othei* 
respects they hâve abused and disregarded the trust agreement; and that 
they are now threatening to dissolve and wind up the trust, in violation 
of the térms of the agreement. The prayer of the bill is that the défend- 
ants, as trustées and individually, berestrained from dissolving orwind- 
ing up the trust, or frotn disposing of any of the property or assets of thé 
trust with that view, or with a view to a new reorgànization of thé as- 
eociation. 

Upon the présent bill, thé only question for considération atthis timé 
is whether the court bas jurisdiction ta proceed to a decreé in a suit 
broùght against four of nine trustées by a beneficiary who has an inter-^ 
■est in thé trust fund, in which the trustées are chafged with an abuse of 
their powers, and thé relief sought is that the défendants be restraînèd 
from doing specified acts in alleged violation of the authorized powers ôf 
the trustées. If the five trustées not éded are indispensable parties to 
thé controversy, the court canriot proc'eed until théy are broughl in, and 
fihould refuse a preliminary injunction. They are indispensable parties 
if their interest in the subject-matter of the suit, and the relief sought, 
are such that a final decree cannot be triade without either affecting that 
interest, br leaving the controversy In such a condition that its final de- 
terminatioti may be whoUy inconsistent with equity and good conscience. 
If the suit were brought to charge the défendants merely with personal 
liability for their fraudulent acts, it Tyould be free from difSculty. The 
rule is well settled that in such a case a cestwi que trust may join ail the 
trustées who hâve participated in the fraudulent acts of which hé com- 
plains, or may proceed agàinst one or iriore of them severally athiselé»- 
tion. The right pf action in such a case arises es ddicto, àûd in equity, 
as well as at law, the tort may be treated as several or joint, at the eleo* 
tion of the injured party. Such a case supplies an exception to the rule 
that, in a suit against trusteeis, ail of the trustées must be made parties. 
Boyd v. Gilî, 19 Fed. Rep. 145; Ounningham V. PeK, 5 Paige, 607; HeaUi 
y. Railway Q)., 8 Blatchf. 347; Franco^. Fra>iwà,ZVes. 75; WUMmonv. 
Parry, 4 Russ. 272. 

The objéct of the présent suit, however, is to restrain the défendants 
from participating in acts which they and their cO-trustees are àboùt to 
perform. If thé défendants are enjoined, theîf co-trustees will to that 
«xtent be crippled, and may be whoUy pteventèd from doing what they 
propose. What is proposed to be done may bé lawful and àùthbirîiéd, 
:and indeed essential to the protection of the great interests with thé 
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çoang^enient pf whîcli tljfjjtrusteça are charged. It îs not enough that, 
fliÇÇQrding to the avermépts of tïievbiU, thlese thïngsare unautnorized, and 
a;bréach,of trust, beeause,ttie absent trustées baye a rightto be heard be- 
ibre|these averments,ai;e taken as triie agajnst them; and they cannot be 
asepnîed to be truç as t^ie basisforii'àécree aiitil ajl tbbsè who bave a 
rijgîit,to challenge them baye been giyeu, an opportunity to do so. A 
çpn,tr^Tjj rvile would put it în tbe. powpr of a minority, of uniFaithful trus- 
tées, by collusion witb p., beneficiary whose interests njigbt not lie with 
tbo^^ p^pther beneficiaries, to defeat tije performance of legitimate and 
exigeni^joâjcial:dutie3,by faithful truptees, 

Seg^ion tB7 of ]the tJnited States Reyised Statiites does not affect the 
questip». Notwijthstandpg ^bat provision, the court can, make no de- 
cree^ffecting the rights pf an absent person, and none between the parties 
beforeil; whicb so far invpjves and dépends upon the rights of an absent 
perspotih^tconiplete and final justice cannot be done between the parties 
présent wfthoùtaffebtingthose rights. SMelds v. Barrow, 17 How. 130. 
If it were àdjudged in this suit thai the défendants bave been guilty of 
ftbreaehof trust, and that, what thçy, propose to do is a violation of the 
trust agreement, it, migbt also be p.djudged, in another suit brought 
againstrth^ absent trustée^, that tlie présent défendants were guilty of a 
brea,ch of, duty in refusing tp cproperate with their co-trustees in the 
transactJcfns ^contemplated,, And if a .suit were to be brought by those 
nçt parties hère, against the, p^esqnt défendants, to charge them with lia- 
bility; beba.ijse of their failijre tp peri'o.j'rp; their duty, the decree in the 
prient suijt.ï^ould npi protect tbpnx- -..Succinctly stated, the court is 
ijaileduppn tp.9.djïidge, npti'pnly tbattbe dc-'iendants bave abusedtheir 
trjist, but also .tbat the abçei^t ; trustées liàve done so, and to decree that 
what the absent, trustées prppose tp dp. is ùnauthorized and unlawful. 
Wbijèthe absent ijrustees would npt be bound bysuch a decree, itcould 
not be made, w:i,tbput embarrassing apd perbaps defeating tb^ir contem- 
plated aciipn, bççause it would deprive the^i of the ço^pperation of their 
jco^rustees, ,;;frii^,,language of tbe court ia. Sarney v. Baltimore Cîty.& 
"Wall. 280, 284» ^?.^Ppl'P^ble: ,"Ifadepree is made wbich isinteudéd 
tp bind thèni,,i^4s.ijnanifestly nnjust to dp this when they are not parties 
Jo the suitf^nd, b^vjç no opportunity to b^ heard,. But, as the decrçe 
cannot bind(4ÏienJjitbe court cannot for that very rpason afîord the relieif 
as^êd to the otl^er parties, I' tt is obvions tl^àt thé .relief now sought is 
çif no sort pI' utîiity or value;, éxcept to t^e éxtent th^t it will opérai» 
tippù the ,prpcp4difflgs of the absent tri^stees. i rf,;iM)twithstandipg an in- 
Jnnption restraiping tbe^ défendante, frôni takjng the action contemplated, 
the othej; trustées are compétent tptakeit without the assistance of the 
defiendants, fhe complainant will get nothing by the injunction. On the 
j)thffl:,band, if3Uçh an injunption wpuld prevent the absent trustées from 
,i^k|ng the cpnt^mpla^eid action, itshoujà not be giianted without giving 
thçm,an;pppprtUOTty tp be fieard. Thé suit |s an att«n^p.t» by indiréçtion, 
to cpntr«4,thefJi;ïi^ii^enî,ept of a trust Ynhd without. giving some of thpse 
yfîïo tiX6 (àiârgf jà fyyipi thé, duty pf managing ît a rigbt to be heard. The 
.inptifln isdeniçd,- '.'/,.,:..,,/ , .,.,,, 
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'',',' W-mËr. Missouri Pac. RV.:Co.' ' 

(CireuM Court, s. D. New York. FebruaBy 18* 1890.) 

EAxbBO*]) Bonds— Sbkui. Numbgbç— Altebatiuk and Sai.b bt "ppisr. 

; Certaia negotiable bonds, .part of a large issue màâé by a railtôad corporation, 

• ■ àad niinibered conseontively, owned by the plaintifl, welre stolen; the numbers al- 
i tere^,'and afterwards boi^ght i^.good,faith befor^ maturity and for value by a pur- 
ohasçr. In asuit against the corporation to reéoyer thé atiount of the bonds by 
ttië ôHgînal ownér, held: Cl) That the original owuer could not recover If taé 
, henduiTTere outstandiîig ia.the hands of a purcbaser w)io «cquired good title, to 
thèm., (2) ïhatthe obligation rèprësented by thé bonds was not aûnuUèd'by the 
altération of thé sériai numbêrs madôlby a wrong-déer withottt the prlvity of the 
punjhas^r, as the numbers were a matter extrinsiio to the contract, and not a ma- 
terlal part thereof. ', 

At làw. Action on bonds. 

Thià wsis an action tiroitiglït by Wylîe against 'the Missouri Pacific 
Eailwày Company, to recover mbney due on certain bonds stolen irôm 
plaintïff.' -;/ "■ ;■' ■ ■'■^■'' 

Artemui Holmes, for ^làiriûiï, :: . ■ ^ 

Wïnstow S. Piercé, for dèferidant. ' i ' 

WÀtLACB, J. In Jàiraàry, 1876, certain liéigdtiaMe bonds, for$.ljOOO 
éa^ch, itlade by the Pacific Râ^lroad Coiiïpany çf MièSouri,àndpartbfah 
îôsiié'Of 7,000 bonds of liké ténor, tben owried'W'lhé plàintifF; «rëre 
stolén frpm a vàult of the "Northampton National Bank, whefeshéhiid 
left thenï for safe-keepin^. Thé bonds, likëVH thosie of the issue, wëre 
numbered. TKe défendant has succeeded to thé liability of the Pacific 
Railroad of Missouri, àid stands in the position of thé origiiiàl bbiigor 
for tbë payment of the bonds. The plaintiff, having tendèred a sùfiS- 
cient bond ôf indemnity to the défendant, brîpgs'this suit againèttitl to 
recbvérthè amount of the bonds. The défendant bas provëd thàt the 
bonds are in the hànds' bf abona fide holder, who pùrchaSed tHêbï "bé- 
fore iîiaturity and for value, after they were stolen, but aftertbè' 6*11111- 
bers on thé bonds had béen altered by erafeUre and a substitution of 
other numbèrë. As no diie except the thief or sôme confederate could 
bave hàd ahy bbject , in tUaking the altérations, it is reasonable to as- 
suniéthat this was donc .by some person parUcéps mmimisj in order tb 
n^otiàte the instrumente with less risk. The altérations were 80 skill- 
:funy mâd^' thàt théy coiâd not be detected. by the purchaser.' It is 
Çlaih that if the purchaser àcqùired a valid title to the bonds as against 
the plaintifF, she has rio causé of action against the défendant, bécause 
ail her rights hâve vestôd in the purchaser, and the défendant is liable 
to him npon the obligations. : The défendant cannot be liable, both to 
the purchaser and to thé plaintiff. The bonds being negotiable, the 
promise tb pày runs to théhbldér, aûd, ifhe bas acquired thettifedwajîde 
and for V£iliiçV ibé pli^ii^ti^ô title is gone, a,bd the; ptpmise iS satisfied by 
the payment, tb the holdier ftocording to the^p ténor;, , , j > > 

It is fetmiliar law \hat a material altération; ipi negotiable pape%pjnade 
intentionally by the owner, avoids the obligation. An altération, al- 
though in a material part, made by a stranger withoutthe^iaÂvitij^of 
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the owner, does not defeat the right of the latter to recover upon the 
contract. So, also^ where the altération is made by the owner, but is 
accidentally made, or is in an immaterial matter, not varying the légal 
effect of the contract, he may still recover npon the obligation. Eees v. 
Overbaugh, 6 Cow. 746; Nichols v. Johnson, 10 Conn. 192; Brown v. Pirik- 
ham, 18 Pijck, 172; Mariendalè v, JFbliet, 1 N. H. 95; iee v. Alemnder, 
9 B. Mon. 26; Barrington v.Bank, 14 Serg. & R. 405; Oroswdlv. Labree, 
81 Me,: 44;* Ookon v. Amot, 57 N. Y. 253. It is of no conséquence in 
the {«resent case that the altération was made by thethief. If it wàs of 
an ibii»i?ite)rial çart, the plirchâser àcqùired the title of the plaintiflf to 
the bonds, If it was of a niaterial part, the bonds bought by him were 
not the genuine bonds. Thé case' résolves itself, consequently, into the 
single question of law, whether the altération of the sériai number of a 
negotiable bond is a material altération. If it is, it dçstroys the obliga- 
tion in :the h^nds of an ionocentf;purcbasër who haej piirchased it for 
value and hefore maturi|;y,. Ordi^jàrily , the number upoh a note, 
check, or bond is only intended to serve the convenience of the maker or 
owner in distinguishing it from others of a similar ténor. Where bonds 
are a part of a large issue, exactly alike except as to numbers, the num- 
bers afford a protection to the owner and obliger, against loss through 
çareless^sa or crime,; which is of çu|:|^1)antial practical value. They give 
to thé jqbligor the means o| ascçrt^inîng whether a bond which îs pre- 
pented fôr payment bas been already paid or not; and to the holder the 
m^ans of checking its negqljîation, or of tracing and identifying his prop- 
erty, when ii]ïas been wrongfully taken from him. Neyertheless, thèse 
^re matters extrinsic to ths contract itself, and for this reason it may 
iWell he considered that an altération of the number is not, in the case of 
ordinaiy bonds, a material one. But there are negotiable bonds in 
which Ûie numbçrs aflfect the contract, if, indeed, they do not enter into 
the contract, between the hplder and the obligor; as where corporate 
mortg^e bonds are divided i^tp dasses by numbers, some of which are 
subject to conversion at the opinion of the obligor into other securities, or 
to payment before maturity, pr to other spécial conditions, while the 
restare not. As to such bonds, when thé number détermines the right 
.of exercising the option, it wouli^ sepm to be as vitel in qualifying the 
contract as any other part of jtiie instrument. Of course, it is immate- 
rial whether the spécial cpnditipils are recited in the bond itself, or 
whether they are contained in the mortgage isecuring the issiie of bonds; 
both instruments are to be read together, in ascertaining the terras of 
tije contract. The observations of the master of the rolls in Suffell v. 
Bank, Q Q. B. Div. 555, are in point. He says; 

<>j "In an ordinary case, it may be baid that changing the number put on a 
f bill pt exchange, or on a check^. vUl nptj affect the contract, and may not be a 
material altération. But take the ca^e of a debentiire issued by a company, or 
a tipnd issued by a turnpike trust or a fpreign government, and that the bond 
is pâid accordingto the numbèt draWnr by lot, which is a very common mode 
of payment. There, althOùgH the àu'daber would not aflect the contract on 
the face of the instrument, it really woùld afleCt tbe contract in another way , 

. »lftÀa.Rep,881..^ 
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and I should think there would be no doubt in the world that in such a case 
an altération in the number would be a material altération in the instrument." 

Except cases in whicli the niimbers enter into the contract on the face 
or dehors the instrument, the law as stated in Jones, Ry. Sec. § 216, 
may be aocepted as the doctrine of the American décisions. 

"The altération of the number of a negotiable bond not required by law to 
be numbered, inasmuch as it does not change the ténor of the bond, is imma- 
terial; and. altbough made with fraudaient intent, does not avoid it against 
a bolder who takes it afterwards in good faith, for value, without notice of 
the alterf^ion, or reason to suspect it. Marks of such altération, when slight 
only, wilî not discrédit the bond in the market, or deprive the holder of the 
protection of a bona flde holder. A purchaser of such bond in open market 
18 not bound to make a close and critical examination of it to escape the im- 
putation of bad faith in the purchase." 

Two courts of last resort in this country hâve explicitly decided that 
the altération of the n'umbers of negotiable bonds is an immateriai one. 
la Oom. V. Bank, 98 Mass. 12, the case was a bill of interpleader filed 
by theiattorney gênerai of the state, under a spécial statute, against the 
sàvinga bank and one Houghton, to détermine whether iive bonds of the 
poïnmonwealth bad become void as against the commonwealth by reason 
of the altération of their numbers. The bonds had been stolen from 
Houghton, their numbers had been subsequently altered, and afterwards 
they had beeo purchased in goQd faith and forvalueby the saviugs bank. 
The court held that the savings bank acquired good title to the bonds. 
Disou^ing the argument, that the number of the bonds constitutes a part 
of the instrument, the court say: 

"It ia a part of the identity of the paper, but not of the contract, any more 
than any device, picture, or impression upon it would be. The présence or 
absence of the number does not change the written contract, in substance or 
in form, nor afifect the proof of it. * * * We think the change of the 
numbers Was not a material altération of the bonds." 

In Œty of Elmibeth v. Force, 29 N. J. Eq. 587, the bill was filed by 
the original owner of certain negotiable bonds, issued by the city of Eliza- 
beth, to recover the money due on two of them, which had been stolen 
from her, and the number of one of which had been altered before.it was 
presented for payment to the city. The bond was paid by the city, al- 
though a bond bearing the same number as that of the altered bond had 
been previously paid. The court held that the plaintiflf could not re- 
cover, because the altération was an immateriai particular. The court 
said: 

"The number of the bond is put upon it as a mark, denoting, for the con- 
venienceand protection of the maker, that It is one of a séries; but such mark 
does not enter into or In anywise afifect the agreement embodied in it. The 
purchaser hàS nothing to do with it, and need give it no heed. " 

Qf course, if the altération of the bond was an immateriai one, the 
city was justified in paying it to any one who appeared to be the lawful 
.owner. 

: Incidentally it was declared in Birdmll y. Ruasell, 29 N. Y. 220, that 
the altération of the numbers in negotiable bonds was not an altération 
v.4lF.no.ll — 40 
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■i'fi'œïf{êifaF|)_alr,tM^ Thë tjùèStïôiiV hdwever, in thsît'^Sés; wâè wlïetîier 
the ^uïcÉiàëër received tiië bôn'dà ùnder such sùspicidtis''citbùlïistancea 
a^'tô'idepriVë hiin of thé protection of a 6ôna jîcfe if^ûtohfesefj and the de- 

I d&ibii tuïîîèd' li^oh a question of fact. The case of SuffeU v. Bank, mpra, 
îs relied upori for the plaintîff as atf au thorityagainSt thèse aidjudications. 
If wàfl.'theré held, by the court of appeal that thé altération of a Bank 
of EMglaild''ilôte by èrasing thè ntiihbôr, and substitùting ahbther, wàs a 

.niât^ia,! kitçrà|ionvand thataèiWici'jfde holder for vHlùe .could; not ré- 
coyièr againsi; tpe'bahk njùïi ihe altëred note. , Thé décision proceeded 

fffliaialy; uppn the considgrfttiÎQn that the numberupon suchft note is an 
esfeantial part;of the faote,'becauseit hâs always béén recôgnized to be sp 
by tbè ïtublic, 6ô that no otie woiild tàke It if thé' number were notupon 
it. That considération probably would not apply to thW casé of drdinaïy 

■'odrpbràfe .bonds. ' ■ •' ■-:^ ■;•;!. ii:':i ■ - ^ . m :■:: --. 

I The: décisions of the courts of lastc resort of Massàchusettef and New 
Jérseyionèht to'prevail as autiiority herei^rather thaii the décision of the 

-Eliglish; oourt of appeal, ppon 4he présent question. But the point now 
involvïédwàspresented for adjudication in Morgan v.'.Ui'S.'i 113 U. S. 
476, 6, Su|pL et. Rep. 588,,and^tiie décision in thàt casé is conlroliing 
upon thie -court. That was 'an: iaJôtion brought by the purchasers of cer- 
tain gonemmeot bonds;! in which the govémhient ocoapîed'the positibn 
of a fetakéhoWet, admitting its liabîiity tp pay ta the true owriers, to dé- 
termine *héther the pufchàsers olr the bank, wbieh was the original 
ownerroftïie bonds, and froin wliichihey had been stolen, were çatitled 
to recover their amount. After the bonds were stoleii the sériai num- 
bers were altered, and subsequejitly they were boitght by purchaséfs for 
value atid without notice/ Ahd,'BB is Btatéd by the coùtt in the opinion, 
thejre was' ndihîng iii thè ,«j)|fèà^j^hc|è of the altered bôtids or the num- 
tiêrs, whén pu'rchaséii, càlci^l^teâ,,^o excite the suspiçipii or tiotiçe 'pf ^ 
prudent and careful man ;^ the altérations having been s6 sÊillfull y effected 
that they Wé]?e only diséPverable'with theàîd ôf a'maghîfyingglass. The 
bonds weïé by-statuté redeéma'fclé'àtthe pleasûre of the United States, 

'«Updn call', atàuytîùie after t.hélfet-dayofJuly, 1870, and had been 
duly «ialled'whën boUght by the ptochaBers. The effect of the altération 
bf thé nutnbe^'WaS npt discussed in the opinion of the court, thé ques- 
tién' consîdèreds beirig whethër thé boùds were overdué paper after thie 

-day when they'first becaineéèdeemable. The court held thiatthepur- 

'^idiasers acqU-îréd a vaîid title 'te 'thé bdnds, and this conclusion néçeS- 
sarily implied that the altérations were immaterial. As was said by the 
court ôfdaiïns in Eroîwiv. {/.'S.y 20 Ct.Cl. 4l6vitt référence to that case, 
th.è fàtct of ^he Mtèration " hfebéssatiïy cpnstituted a fecto 

'tfpon thé atiihpMty of.tHig çàsé àl^ heid in the présent 

action that the plaintiff cahriot récoyer. But as has been shown, irré- 

'«^ective 'of thi^ cabe, the la^ te thaii the nunibèrs of 1)onds likè tihose 

'libw in confrô^^ersy, in whiéh the' ùuBiberâ oïily-éérvë the collatéral pui!- 
pose of protection and convenience, and do not directly or indireçtljr en- 
ter iritP thè^terior dï ihe cdntract, are ûot a ûiaterial m&ttèr; The défend- 
ant isentitled to ii decrée. 
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HiLLER r. Lëvy et oî. 

(Cirmît Ctmrt, fi, D. New York. February 13, 1890.) 

Patents iok Inventions— NovBtTiïs—Bo-ws pob Ladiés' Wbar. 

The novelty of a " bow for ladies' wear, "oonsisting in tbe interposition of a trans- 
verae reinforcing strip of annealsd wlre between the sMeld and the body of the 
bow, for the purpose of pMviding au adjustable, non-elastlc backing for a bow, 
wbich will maintain the shape into wblch it is bent, and to which the bow itself 
will conform, is not an invention, wlre tape baving previously been inserted in 
ladies' bo^s, and a slmilar bow having been for two years in public use in slippers. 

In Equity. Bill by Hiller against Levy and others to prevent ihfringe- 
ment of patent. 

Arthur V. Brierni, iox Tp\mxii&. ' ■ 

F. H. BeUê, for défendants. 

Wam^ce, J. The novelty of the "bow for ladies' wear" which ia the 
subject of the patent in suit consista in the interposition of a transverse 
'reinforcing strip of^nnealedwire between the shield ând the body of the 
bow, the object being to provide an adjustable, non-elastic backing for a 
bow, which will mnintain the shape into which itis bent, and to which 
the bow itself will conform. The spécification admits that bows having 
an elastic shield were old; and it is proved that it was old, and well 
known, to îhsert wire tapé in bows for ladies' wear, in order that the 
bow might be bent, and be retained in any shape given to the wire tape. 
The patentée bas donc nothing more than to trahsfer the location of the 
wire from inside the bow to a place between the bow and the shield. 
This is not invention. The proofs also show quite conclusively the pub- 
lic, prior use of the bow of the patent in the slippers of Ordway & Clairk, 
in 1881, more than two years prior to the date of the alleged invehtibn 
of the patentiez. The bill is diamissed, with costs. 



The Chickasaw.* 

O'Neil tf ol. V. Memfbis i& W. B. Paceet Co. e< oZ. 
ÀCireutt Court, W. D. Tennessee. February 10, 1890.) 

1. COIXISIO^— Sf^AM-BOAT AT WBAEF— BUTT TO PbOTBCT COAL-FLAT FROM DBIPT, 

A steam-boàtl whlle mporedat a wharf, with no steam up, and engagea in receiv- 
ing frel£:bti,' brdet*ed a siipply of coal from coal dealers. Tbe dealers sent ttaelr tug 
with acoaVflat,:Wb$ch latter was lashed to tbe steamer's side, for tbe purpose of 
enabling t))e coal tb be carrièd on board the boat. It was the duty of the dealers to 
furnish the Unes itecesâary for the lashlhg ; but, not having enough, the boat allowed 
them to utte.one of ,her8. After the flat was lastened to.the boat, the tug left it, 
leaving on board two of the dealers' employés, whose duty itwas to take care of the 
flat, toasoertiain «kd report the ^uantity of coid taken, shd, if anything happékied 

«Reversing 88 Fed. Rep. 858. ^ 
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to the flat, or It slioulâ be in danger, to signal tlie tng. It was sbown to haye been 
the gênerai understanding tliat the-d^ers were llaSle for the oare and safety ot 
thelr flats while thus engagèd. Seïdi that it was not the duty of the steam-boat 
to proteot the flat f rom floating drift. 

3. Samb— RioHT TO CuT LoosB Coai-Flat to Protect HERSBir. 

While the flat was thus lashod to the side of the stçam-boat, it was struok by a 
large tree, whicl^ was being oarried down by the ourrent, and a hole was made in 
its bow. The flat began rapidljf te flll, and m a few minutes was in a sinking con- 
dition. The dealers' employés haà teft: the flat, and goneoffi to other vessels; and 
the boat's mate and the men employed in nnloading the flat were compelled to quit 
hurriedly. The mate, believ^ng that the flat would sink in a few minutes, and be- 
ing ^pprehensive that when it-dîdso it would dump its load, and would come up, 
by the force of the ourrent, under the: boat's huU and cause her to sink, cast it loose 
and allowed it to drift It would bave required some 20 minutes to bave dropped 
the flst down stream, astem of the boat, even if the requisite Unes had been at hand, 
wbich they were not. After the flat :wa3' eut loose, it rightcd itself, aind floated 
down stream some 800 yards, and struck libelants' barge, sinking it. Held, that 
the boat had the right to protect herself by ç^tting the flat loose, and, having done 
BO in the exercise of her best judgment, was, ûot liable to libelants. 

8. Samb. 

The test as to whether the course taken by the boat's offloers was négligent or 
unauthorized and reckless is that of good seamanship under the impending péril. 

t^'àtME.' ' ■ . •■'■■ ''■'^'■''' '■'•■' ■'■■ ' 

Therplo that a person inay notv SjBVe hls own prpperty:by destroying another's 
has np application, as there was no design to shift the danger to the libelants'. 
bafgè^, Dor Was It contemplàted'^hàt the'flât would' keep'eîfltiat after being eut loose. 

6i BAMa--B^tmDI!NOI''PKOOT< , ' ": ^l ' :/ 'lî ^ 

4.S the flat was not the boat's y«s^^elther when moOred of adrift, it was error to 
àpply the rulé tç> her that the burden is oïl the vessel adrift to excuse herself. 

In Admîrâlty. Libel for datoages. Oh appeal from district court. 
38 Fed. Rëp. 358. 

Tûrley & Wright, for libelants. , , 

Jlf. J5. 3Ve:éi'arit, for responderits. , : . 

Jackson, J. ,The material factSi of this case, aa establîshed by tbe 
pj-oof before the district court, and ^y the additional évidence taken since 
the appeal to this court, are the following: On April ^, 1888, the steamer 
Chickasaw, a common carrier of freight and passengers, owned by the 
Memphis & White River Packet Company, was raoored at its regular 
landing place at the port of Memphis, on the outside of the wharf-boat, 
where the water was from 60 to 70 feet in depth at the time. The river 
was high, and there was a good deal of drift floating. The current was 
from seven to eight miles per hour, and its course was from the Arkansas 
shore diagonally across the river to .ttie Tennessee shor^, which it struck 
with most force about or below feeâle street, near which point O'Neil & 
Co. had theiç regular landing for coal-barges. The Chickasaw was en- 
gagèd in receiving freight preparatory to starting out on one of her usual 
trips. Shè had no steam up, eXôëpt in the nigger. enginè, which was 
ihsuflBcient toinove the boat, and.was used in haiidling heavy freight. 
She was fully equipped and supplied with Unes, ail of which were in 
lise in secùring hej- moorings and; fàstenings exçièpt bne. Her màster, 
E. Ci Postal, was temporarily absent, and the steameï was in charge of 
her mate, Jame? Bice, whpwaa a,, compétent, fîrst-class ofBcer, of large 
expérience, good character, and sound judgment. The master having 
previously notified an agent or employé of Brown & Jones; coàl dealers 
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at Memphis, that the Chickasaw would need a supply of coal, a tug be- 
longing to said coal dealers, and in charge of a master employed by them, 
towed one of said Brown & Jones' coal-flats along-side of the Chickasaw, 
and made it secure to the steam-boat's out or larboard side. The coal- 
flat was lashed to the Chickasaw, by the agents of Brown & Jones, for 
the purpose of enabling the needed supply of coal to be taken therefrom 
on board the steamer. The owners of the coal-flat, or their agent, the 
master of the tug, in accordance with the established usage and custom 
of said port, were required to furnish the Unes necessary to properly se- 
cure the flat. The master of the tug, on this occasion, used two short 
lines in lashing the coal-flat to the steamer; and the ofBcer of the latter 
allowed or permitted him to use in addition its extra line, which was not 
needèd in securing its own moorings. This extra line of the Chickasaw 
was rUn acroiss, and secured on the upper larboard side of, the coal-flat. 
Having thus secured the coal-flat along-side of the Chickasaw, which was 
thé usuàl manner of furnishing coal to steam-boats by ail coal dealers in 
ail stages of the river, whether such steam-boats were stationary at the 
wharf orin motion, the tag then left the coal-flat in charge of two em- 
ployés ôf said Brown & Jones, called "coal checkers," whose duty it was 
to Ipok after and take care df sàid flat, and to see and report to their prin- 
cipals what quantity of coal was taken by the steamers. It was also their 
diity, iû case anything happened to the coal-flat, or it should be in dan- 
ger, to signal for the tug. As stated by one of the witnesses, there Was 
between the steam-boats and coal dealers an understood law— a général 
understanding — that the coal company wereliable for the care and safety 
of their coal-flats while they were lying along-side of stearh-boats not 
under way, and having no steam up. This gênera] understanding Was 
neither varîed nor modified on this occasion by any agreement or under- 
standing bétween the oflîcers of the Chickasaw and. the agents of the 
deailers furnishing the coal-flat and coàl. The Chickasaw required or 
desired only a portion of the coal on said flat; and, while the desired 
supply was being earried from the coal-flat aboard the steamer by an in- 
dëpendettt contracter or stevedore and his men, a large tree carne down 
with the current, its JJrojecting limbs being in front, and its root np- 
stream, atad struck the eoàl-flat ât or near its upper outside or larboard 
corner, below the water-linè, tearing or crushing a hole about 18 inches 
square in its larboard btiw, through which the flat began rapidly td fllï 
with watèr, and in- a few minutes was in a sinking and dangerous con- 
dition. The two employés of Brown & Jones left in charge of the flat 
had gorie off to other vessels, or points on the wharf, when the coal-flat 
was struck. The mate of the Chickasaw, standing upon the wharf-boat, 
attending to his duties, saw the floating tree about thetime it struck the 
coal-flat, and immediately made an attempt to reach the îeak, and do 
somethîng to avert the threatened disaster; but thé flat apjièarëd to be 
sinking so rapidly, listing towards the starboard bow, and seemihg about 
to go down "head first" in a few minutes, the mate and men engâged in 
carrying the coal abôard the steamer were compelled to quit it hurriedly. 
_Believing that the flat would sink in a few minutes, the mate became 
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appreheusÎTretliat whep sbieiÇiipt sh,e,.^owld, dump her }^t^ of coal, and 
then, by Jthç strength af t^ç çurrent, she,would corne up ^nder or against 
the Chi0^a^w with such fp^peas to crush.or break in th^Cî stoam^r's huU, 
and cavi^ her to sink. ïhe coal upon tbe flat was placçd m tins, upon a 
floor os^Jliiçh.wag raised considerablyajîoye the bottom of the fl,at. ,_ Being 
thu9 coi)s|ructed and loaded, the proliabilities were thfit in sinking, as 
she apipeiared to be doing, the flat would dump its load of coal, and then 
pop ùpilnder the Chickagaw with such force as to knoçk a bole in her 
îmll. , , Tj'qi.a^void this threatened and . imminent dangçr, the mate of the 
Chickaç^w casilôose or eut the flat's faste^ings, and.allowed her to drift 
off, suppçsj^g, as others did who saw her condition, that she would sink, 
in ail probability,, by tte time^e cleared the Ghickasaw. The Unes 
whîcb sefîUrpd the coal-flat to the steanier would hâve tended greatly to, 
bring àtjout tfae, result which the mate feared, if the flat had been allpwed 
to remaipaïong-side of the Chickasaw, in the way she seemiCd to be going 
down. , tj ,wpuld liave required from; 15 to 20 minutes to hâve dropped 
the coal-flat dpwn-stream astetn of the Ghickasaw, if the requisUe lines 
had beeri ,^t, Jiand, and readily accessibley but the mate liad no Une &t, 
command JSfpil^ble for the purpose, neither h^d the çpal-flat; ar^d, from 
the sinking (Çoçfjitiqnp/.tlie flat, it did notappear that there was time, 
to a,ttem|p.t ti4s 'wo^^^'^nt, The witnesaes, ^hp saw the actual situation 
as.it occurj«<î, <iid not consider that it would hâve been safe to hâve at- 
teoqipte4 to idîTop the coal-flat dowii, eyen if thè requisite appliances had 
beép^t yaiid- 1 The coal-flat, a,ftçr being eut loose, did npt sink as quickly 
as was, ^xpeptçd. Ûpon beii?g,released, from her fastenings, she partiajly 
rîghted hersïîlf, the water became more pniformly distributed through 
her hull, a^d» aJthough still in a sinking condition, she floated dpwn- 
stream; and about 300 yards below the Ghickasaw she.struck a cpal- 
barge pf ths lib^ants, Q'Neil & Go,., which was sunk, and proyed a 
total Ipss, Tïie coaï-bargeof O'Neil cfeÇoi. which was sunk by, the coal- 
flat of Brpwn<fc Jones stood put in the streaip, with another barge inter- 
vening betweep it and the landing; and, in appréhension of danger from 
floating drift,, an pld gunwale, gprne 20 inches wide» projecting about. 
18 inches aboyé; the îvater, and 2 or, ^ inches under water, had beep 
extended diagonàlly açross its front, , ^d qld gunwale proved to be a 
wboliy insu^cienjt fender to ward ,off, the drifting,: sinking coal-flat pf 
Brpwn & Jpnes,, w^ich seems to h^ve struck the coal-barge lower down 
stream than this fénder extended. Neither the Ghiçk^aw uor the coal- 
flat of Brown & Jfpnes put out any fender pr boqn^ to ward pff drilt when; 
sàid cpfll flat ^as ieft along-sideof the Ghickasaw. .It,wa9.not customary 
tp do so. The steapi-boats thus being furnished with coal reqpired ionly 
an hour or twp tp take aboard such supply of coal as they needed. Sev- 
eral witnesses tj^t^fy that, ip the situation occupied by the Ghickasftw 
and the coalrflftt,it, would bave required a fender or boom two pri,three 
hundred feet'ih ipngth to bave efifectvialiy protecteid the coal-flat against 
danger from .dpft, and that a fender or boom of that length wpuld bave 
ohstructed navigation, and interfered with vessels reaohing the wharf at 
or pear that point* ' ! 
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II! O'Ndl &' Co. filed thcâr Jibeï in personam s^ainst Srown & Jones, thé 
;Mem{>his & White Rivfer Packet Company, and. E. C; Postal, master of 
thé CMckaaaw, allegifig as theW grounds of reoovery that, as there wos a 
high stage of water, with driftwood and trees floatihg in the riVèi', and 
a heavyt current running and driving such drift in that dii^ectiôn, the 
agents and employés of Brown & Jones, after fastening their fiât to the 
iGhickasaw with ropes^ negligently and carelessly leftthesamesbmôored 
thatthelossof libelants'coal-barge was entirelydueandowing tdthecdl- 
pable négligence and carelessness of said BrowQ & Jones in riot leaving 
and putting a proper watch and guard upon their said ôoai-flat, and 
preventing the same from being eut away, and frooi the négligence and 
carelessness of the mate and crew of the Chickasaw in cutting the fast- 
eniogs which secured said flat tb said steamer, and in sending the same 
adrift; Mid that there waâ no néûessity for said mate and crew of the Chicka- 
saw to eut loose from said coal-flat, and cas* it'àdrift,inordër to préserve 
and protect said steam-boàt from danger, etc. Brown & Jones îhterpbsed 
exceptions in the nature of a demurrer to the libeL The other respond- 
ents answered, denying- the négligence charged against them, setting up 
the cirGÙmstances as above detailed, under which the fkstenings of the 
coâl-flàt were cat loose by the mate of the Chickasaw, and claiming that 
there was urgent necëssity for the aot, in the iûiraineût danger which 
> threatenéd the Chickasaw from the sinkîng flat^ , etc. Libelants dis- 
mjssed itheir îibel as to Brown & Jones, Thé Case prooeeded against the 
• packet Company and Postal, and after trial the distriét Court rendered a 
decree against them for the Value of libelants' coal-barge, and côal lost, 
amouHting, with interest, to the sum of $2,26@v15j ^Goncelving them- 
selves aggïieved by said decree, respondents sëek by their appeal to hâve 
the same reversed. • 

In tfeeorderiy considération of respondents' (appellants') liability for 
the loss of libelants' coal-barge, under the circumstances stâted, it is 
a matter of the first importance to détermine whiat were the l^al rela- 
tions bétween the Chickasaw and the coal-flat of Brown & Jonesi while 
the lattter was lashed to the former for the putpose of furnishing the de- 
sired sùpply of coal to the steamer. The learàed district judge found 
from the évidence introdûced before the distriet court that sàid coal-flat 
was left sôlèly to the care of the Chickasaw, without any one aboard to 
look after it, except that t*o coal checkers wetë oh it to keép account of 
the coal tàk-iên, but had no ôther duty in relation to the flat whatever; 
that, thé Chickasaw having assented to the Coal-flat being plâced or 
moored along-side for thé purpose ofprocuring therefrom her^ neèded 
supply of côal, said flat, ft* thé time at least, became as much a part 
and parcel of herself as if she had borne it on her deek; that, undér the 
princijde applicable to togs and tow, the Chickasaw was in chargé of 
said fljat as the commandîrig vessel; that she could bave limitèd her lia- 
lîÛity by i cohtract with Brown & Jones that they should retâip com- 
.^Boand and control of thçir flatj and be responsiblçjbr her navigation and 
management while delivering coal; that, not having doue that, the 
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Chiokaaaw ftasumed entire oontrol, and, under the cirouinstances, en- 
tire reponsibility for.the flat's management and navigation. The fact 
that the two Qoal checkers, employés of Brown & Jones,; were on the Hat, 
was treated by the leariied district judge as immaterial, From the re- 
lations thus found to hâve existed between the steamer and the coal- 
flat the district court reached. the conclusions that the Chiekasaw was in 
fault, and guilty of gross négligence» in failing to gnard aud protect the 
flat against drift; that ordinary prudence, tested by the reasonable re- 
quirement of caution, required the Chickasaw to provide against dan- 
gers to the coal-flat from floating drift; that she could not neglect that 
duty so asto imperUthe prop^rty of othersj and thatnô usage and custom 
of the port to theçontrary, ihough known to and practiced by thelibel- 
ants themselves, aathe proof .established, could relieye her from respon- 
sibility for such failure. It .was farther held by the district court that 
"it was négligence on the part of the Chickasaw not to hold the flat 
iwith a Une, after it Wffs struck by the fioatingtree, to keep it from 
drifting agajnst helpjess craft lying in the currentbelow, and the ex- 
cuse that no Unes were at hand only shows that no adéquate provis- 
ion against such dangers as may;ibe^ expected to occur was made;" that 
this wa?inot reasonable, und^ the authorities, particularly under the rule 
applied in 2%e Oianta and Th^iJlçira, 23 Wall. 1-15, where a lug whose 
business, ityras togive reliefto vesï^ls on fire voluntarily undertook to 
to* from her dock a burning' ferry-boat, with a hempen hawser, which 
was burned, so that the burning f^rry-boat got loose, aud drifted against, 
and set flre to, a sohooner at anchor, It waa held that the tug was nég- 
ligent in .attiÇBjpting to m.ake the tow of the burning ferry-boat with 
only a manilla hawser; that, in undertaking such a service, she was 
bound to hâve chain hawsers or chain attachments on board, for the 
obvious rpason, which ordinwy pxperience and prudence wouid bave 
suggested, thatjthe part of the manilla hawser made fast to the burning 
boat could not: be relied on to^resist the eflfects of the fire, but wasliable 
to be burned. JFor thia négligence, the tug was held responsible for the 
damages to the schooner at anchor, while the ferry-boat was exempted 
from liability, ; The prinoiple of this Olarita Coae was thought by the 
district court to impose upon the Chickasaw the duty of having aboard, 
and ready.fpr,; use, suitable. Unes and proper appliances, such aswould 
hâve enabledber mate and crew to hâve dropped the sinking coal-flat 
down and astern of the vepsel, and that it was négligence not to hâve an- 
ticipated the danger, and madé such previous préparations, to avoid, the 
same as to haye met it without imperiling others. Coutinuing with 
the assuniption that the coal-flat w:a8 in charge, and under the oontrol 
and management and navigation, of the Chickasaw, it is further said: 

"If steam-boiats coal themselves from; tlats in a crowded harbor, they must 
use ail reasonable précaution against the breaking loose of the tiats ; and I do 
npt think they can, under any circunaâtances, voluntarily eut them loose to 
save thetùsèl ves, iirithoat undertaking tO ànswer ail dàmageà that shall come 
by the act to others who are in no way connectod with them, or interestèd in. 
the danger they seek to a vert." . 



THE CHICKASAW. 638 

After a careful examînation of thé record, I am unable to concur with 
the district judge in respect to the relations which he found to exist be- 
tween the Chickasaw and the coal-flat, and from which the conclusion 
was reached that it was the duty of the former to protect thè latter 
against danger from floating drift, and that the steamer's failnre'to pro- 
vide such protection was négligence which rendered her liable to libel- 
ants. The actual and légal relationahip between the two boats is made 
much clearer by the additional proof taken on behalf of appellants since 
the appeal, than was shown by the évidence introduced before the dis- 
trict court. This additional proof rendered it perfectly clear that the Chick- 
Chickasaw neither exprôssly nor impliedly assumed any cuatody or con- 
trol ôver the coal-flat; neither was she in any way responsible for its 
management and navigation. , On the contrary, the évidence established 
that the coal-flat was whoUy and exclusively under the control, manage- 
ment, and navigation of its owners or their agents; that, at the time of 
mooring to the Chickasaw, it was left in charge of two employés of Brown 
& Jones, with the duty of looking after and taking care of the flat. In- 
structions to that effect were given them by the master of the tug which 
bf ought the flat along-side of, and fastened it to, the steamer. This tug,- 
also bëlonging to Brown & Jones, furnished, and was expected to fur- 
nish, the lùotive power for the flat's navigation; and it was accordingiy 
made a part bf the duty of the two employés left in charge of the flat, in 
the event of danger thereto, to signal for the tug, which was in more or 
less easy reach. There was no obligation on the part of the Chickasaw 
to furnish any motive power for the movement of the flat. She was hér- 
sélf in a helpless condition, — moored to the wharf, with no steam up. 
She undértook to petform no service for the benefit of the flat, htid no 
authority to displace the two employés left in charge of it, and sùbsti- 
tiite other wàtchmen; neither could she control their movements and ac- 
tions. The two boats weré wholly independent of each other. The solo 
dutj'' which the Chickasaw owed to the owners of the flat was that of 
reasonable dispatch in taking from the latter her needed supply of coal. 
The two boats, separately owned, with difierent and distinct créws, èm- 
ployed and paid by the respective owners, with no right or authority on 
the part of èither to displace such crews upon the vessel of the other, and 
with no agreement or undertaking between them for the performance of 
any service by the one for the other, cannot properly be said to occupy 
a dépendent relation, such as will impose upon the one duty of protect- 
ing the other against outside danger, by reason of mère juxtaposition for 
the purpose of transferring cargo or a supply of fuel from one to the 
other. It is shown by the proof that the duty rested upon the coal-flats, 
în such cases, to furnish their own fastenings, and to properly moor their 
own craft, and that steam-boats never undértook to provide a supply of 
lines for their use. But, in the présent case, the tug, needing another 
fastening in order to securdy moor the flat, was allowed to use the Chick- 
asaw's extra line, not needed in securing her own moorings. This 
loan of her line by the Chickasaw cannot be construed as the assertion 



^4) FEDEEAI,. SEPORTEK, vol. 41, 

^any OQij^oii^oVBr the flat. ;Such wfls not the intention ofthe parties. 
Again, ,it iSifxpresslyslîowQ/^y^Capt., Postal that, the owner of the 
çoal-ûat^buft-faftened tp the stearovbp^t for the purpose of furnishing 
them w^th epal ,^es the chance of ;^h« flat being.sun|c or injured by the 
périls of the river. He further : sti^tes that theie was "a gênerai under- 
stanjiing between us that the coal congipany is liable for the paje and safe- 
ty of their flats while they are la3^Qg 'long-aide of our boa;ts, steam-boats 
not under way, and having no stear» up." Under this, gênerai under- 
standing between steam-boats and. coal dealers, and in viewof.the fact 
that, ia confornaity therewith,:two eniplpyes of the pwners were actually 
left Iq; charge, to look after and tak^ care of the flat, as well as to see 
what quantity of coal was taken therefrom by the steamer, and also to 
signal tbeflat'stugcompan ion for belpwhen needed, it çannot be prop- 
erly held jibatthe Chickasaw was. under any duty or obligation to Brown 
ife Jpnçç ta guard and protect their, said coal-flat againsit dangers from 
floating drift, : If the çoal-flat had sunk when struck by the floating tree, 
and while pïoored to thp Chickasaw, would the latter hâve been liable to 
Brpwn & Jones for the .loss because pf her failure to prpvide protectipa 
againstsuch danger? , Tbe rùle of. duty and of liabilitylaid down by 
thç district jwlge seems tio gp to that estent, but surely the Chickasaw 
<çpuljd, npt be ïield responsibl^p to Bro^ii «fc Jones in ,the case :8upp(«ed. I 
^^avefoun^npauUipritywhichwpuld support such a proposition, and 
can.seeno jreason.or principle on whiçh to rest such a resppnsibility. 
Uiad Brown ,& Jones the right to rempve their tug (the motive power for 
the prpper management and navigation of the coal-flat) for their own 
çonyeniçnce, and for their own adv^ntage and profit leave the flat moored 
to the Chickasaw, in qh^rge of two employés, who shortly afterwards 
quit their post to look after other business of their princip^ls, and, in the 
absence of express contract, cast upon the Chickasaw the duty and bur- 
dien of guarding and protecting said flatagainst known dangers and périls 
of the river? ; . ï know of no law whiçh supports such a proposition. No 
çasecited by counsel pr the learned^ district judge goes to that extent. 
it will Mrdly, be daimed th^t the Chickasaw, under the circumstançes 
pf her-situîition, pwed tp the publ^ft pr to libelants a higher measure pf 
duty in prpvid^ng protection to thecpal-flat against danger of the river 
'ithan shepTye4 to Brown & Jpn,es;as pwners of the flat. Such a claim 
Vould rest.upon; np Sound pripoîple, and finds no support in the p,u- 
thprities. If there, was, under th^if^cts of this case, any duty or légal 
afpqniremeiatrtogu^rd the coal-flat: against such périls as it eneouniered 
fromfloatingdriftf that duty rest^d;upon the gênerai owners of theflait, 
in whpse charge, . control, and matnftgenient' it remained; and: whalever 
fif responsibilityàrises.frpm the, failure ,to perform suph requirements, or 
take proper prècantipp» , to preyent suçh danger, attachai to Brown & 
Jones, and pot tp the Chickasaw.,, Th® latter cannot be/held ehargeable 
wiith négligence, fpr not provid,ing * fepder or boom, or pther protection 
against floating, driftstriking the cpal-flat, which occupiçdthe position 
ï^nd relation of an independent ves^el, ^holly in charge of its owners, and 
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over which the CMokasaw possessed no authority, oonlirol, or manage- 
ment, and in respect to which she had undertaken to perform no service 
whatever. 

It remains to be determined whether the Chickasaw is liable for cut- 
ting loose the flat. That question involves the considération of two lead- 
ing propositions: Fïrst, was the act of the mate in cuttîrig the flat's 
fastenings, under the circurastanoes, unlawfnl or wrongful? and, secondiy, 
if lawful, was it negligently, rashly, or carelessly done, without a propèr 
regard for the rights oF others? After being strujjk by thé floating treé, 
the flat, in the judgment of experiènced officers and river men, waasink- 
ing rapidly,^toppling over on the larboard bow, going down "head 
first," — and to ail appearances would sink in three or four minutes. Ih 
sinking, it would, in ail probability, turn over, dump ils load of coal, 
and then, by force of the current, depth of water, and influence bf its 
mooringg, it would pop up under, and break a hole in, the huU of the 
Chickasaw, and thus cause her to sink. To hâve dropped the flat down 
and astem of the Chickasaw, if that could hâve been done at ail, would 
hâve required 15 or 20 minutes, with ail necessary Unes and appliances 
at hand. Neither the Chickasaw nor the flat had the requisite lines to 
hâve accomplished this maneuver; nor was the Chickasaw under any ob- 
ligation to- hâve provided such lines as a matter of précaution. In this 
situation of afifairs, the flat having, by a péril of the river against which 
the steamer was under no duty to guard or pïotect it, become not only 
helpless, with her sole motive powerwithdrawn, but placed in a position 
which threatened the Chickasaw with impending and serions collision, 
was the Chickasaw bound, either to its owners or to the public, to allow 
the fastenings to stand, and take the conséquences? Or had she the 
right to ward off from faerself this thteatened collision from an jndepend- 
ent craft? I am clearly of the opinion that, in view of her relations to 
and connection with the coal-flat, as above statéd, the Chickasaw had 
the right to protect itself against such a threatened collision by cut- 
ting the flat's moorings, orby any other prudent and reasonable method 
ppen to her adoption in an emergency. It could not be doubted for a 
moment that, if the coal-flat had not intervened, the Chickasaw could 
lawfuUy hâve warded off the floating tree, though in so doing it might 
hâve received such a direction as by means of the cUrrent would bave 
carried it against, and sunk, libelants' coal-bai^e. In that case, the 
Chickasaw could not hâve been made liable for the loss. Suppose the 
coal-flat, before its moorings were completed, had from any cause com- 
menced sinking. Could not the Chickasaw bave shoved it off without 
incurring liabilities to others for the injury it might occasion to others 
while drifting? There can hardly be any question as to her right so to 
do. Howcan the Chickasaw's assent or permission for the flat to secure 
itself by attaching teniporary fastenings to her side change the steamer's , 
right to protect herself against danger from the flat? The two craft owed 
no duties or obligations to each other, as vessels, either before or after 
being so moored together, except that neither should occasion injury to 
the other wrongfuUy or negligently. In the Oasé of The SteUm&r New 
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PhUaddphîa,! Black, 62, a steam-tughaving a coàl-barge în tow wasso 
carelessly navigated that the barge was in danger of striking a sloop ly- 
îng fast at anchor. In order to prevent the threatened collision, the 
sloop put oilta fender which crushed into aiid so injured the barge that 
she soon after flUed and sunk, ît was held that the act of the sloop in 
putting out the fender for the purpose of warding off the collision was 
no fault on the part of the sloop. The fender used for the purpose of 
warding off t^e impending blow was not of the best and safest character 
that could hâve been used. There is nothing in the situation occupied 
by the Chickasaw, or in her relation to the independeiit coal-flat, which 
shouldjdeprive her of the like right to ward off impending collision from 
the flat. Brown & Jones, having retained entire control of their flat, 
with the gênerai understanding that they were, liable for its care and 
safety while lying along-side of the steamer mooïed to the wharf, and 
with no steam vp, and having voluntarily withdrawri their tug from the 
flat, which they leave in charge of two employés, who quit their post, 
looking after other business of their principals, could not hâve held the 
Chickasaw liable for cutting the flat loose, under the facts and eircum- 
stances stated, if it had proved a total loss. The Chickasaw, having the 
lawful right, as against its owners, to défend and protect herself against 
the impending collision from the apparently sinking flat, her mate, in 
the emergency of the danger, and in exercise of his best judgment as to 
the method of défense or protection to be employed, might lawfuUy, as 
against ail parties, eut the lines which secured the flat to the steamer. 

It is alleged in the libel, and claimed in argument, that the action of 
the mate was not necessary for the préservation and protection of the 
Chickasaw, and it is said that he "substituted a fancied for a real neces- 
sity." In The Amethyst, 2 Ware, 20, it is very properly said that the 
prudence and propriety of most actions are not to be judged by th© 
resuit, but by the circumstances under which they act. If they act 
with reasonable pnideneeiaçd good judgment in a situation calling for 
and requiring prompt action, they are not to be made responsible bèc 
cause the reault from causes that could not be foreseen nor reasonably 
anticipated, has; disappointed their expectations. 

The fact that the flat kçpt afloat long, enough to cause the disaster to 
libelants' barge undoUbtedly tends to show that the mate was in error 
in thinking it would sink in a few minutes after being eut adriffc, but 
the propriety of his actions should not be determined by the resuit. 
The standard by which tp; test the question as to whether the course 
taken by the mate was négligent or unauthorized and reckless is that of 
good seamanship under the impending péril. The owner of a vesseldoes 
not engage for the infallibility of the master, "nor that he shall do in an 
emergency precisely what, after the event, others may think would bave 
^ been best." Lawrencev. MnJttm, 17 How. 100; The Star of Hope, 9Wall. 
230. Applying this rule to: the conduct of the Ghickasaw's mate, there 
can belittle or no doubt that, from the situation and condition of the 
flat, he had very reasonable ground for the belief that it would quickly 
sink, thereby greatly impefiling the steamer, and that there was con- 
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sequenÛy an urgent and împerative necessity to eut it loose in order to 
protect or save the Chickasaw. In thus exercising a lawful right, was 
the mate's action so negligently, recklessly, or carelessly performed as to 
render the Chickasaw liable JÉbr the injuries thence resulting? The 
mate supposed, and had every reason to believe, that the flat would 
sink by the time she cleared the Chickasaw. If he knew, or had good 
reasou to believe, that in cutting the flat adrift he was thereby putting 
the libelant's coal-barge in péril, same foundation would be given to the 
claim that he acted negligently or recklessly. The Chickasaw is not 
properly to be put into the position of taking the alternative of paying 
the damages to libelant's property, rather than incur a greater damage 
to herself unless the injury to libelants' property was the natural and 
probable conséquence to be anticipated from cutting the flat adrift. A 
person may not save his own property by destroying another's. This 
is undoubtedly a sound proposition. But the présent case does not call 
for its application. There was no design or intention to shift from her- 
self to libelants' barge the danger which threatened her from the sinking 
coal-flat of Brown & Jones; nor did she or her officers, in warding ofF 
the impending collision from the coal-flat by cutting its fastenings, con- 
template, as the probable conséquence of their act, that injury would re- 
suit to libelants, or any one else. The reasonable expectation of ail 
who saw the condition of the coal-flat was that it would speedily sink; 
that it could not keep afloat but two or three minutes, and would go 
down long before reaching the libelants' coal-barge. Having the lawful 
right to eut loose the flat, it cannot be said that there was either négli- 
gent or reckless action towards libelants in the raanner in which the 
right was exercised, It is not deemed necessary to go into an exami- 
nation of the décisions relating to the respective rights and liabilities of 
tugs and tows, for the reason that no such relation existed between the 
Chickasaw and the coal-flat. But, if it were conceded that there was be- 
tween the two some relation analogous to that of tug and tow, it would 
by no meaiis follow that the Chickasaw would not bave the right to eut 
the flat adrift in order to protect and préserve herself against impending 
périls of navigation, or other serions dangers, notarising from her own 
fault. The tug, or steamer occupying the position of a tug, is neither 
a common carrier nor an insurer of the tow, and, in performing the 
service of transportation undertaken, is only laound to the exercise of 
ordinary care, prudence, and skill; and whenever, in the course of such 
service, the tug's own safety is endangered by périls of the sea or rivers, 
or from causes liot due to its own fault, the tug may, as a matter of self- 
preservation, eut the tow loose without liability or responsibility for 
the conséquent loss of either the tow or its cargo. The J. P. Donaldson, 
19 Fed. Rep. 264, is an illustration of the application of this right on 
the part of the propelling vessel. There it was held by the learned dis- 
trict judge before whom the case was heard that the tug was not guilty 
of négligence in sacrificing its tow for its own préservation and safety. 
The case was appealed to the circuit court, where it was heard by Cir- 
cuit Justice Matthews, who concurred in the conclusion that the tug. 
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lîeîiÉig îh:''^»èJiI Wittout îts'ôM'^ùltj "waS not 'gûÂty' of nëglîgence îâ 
cùttiiig ife tbw àdrift; but hé heïd' the tug liable tb 'ôotitriblitè towarda 
theloss on'thê'basis of a geiierâl average. It viras rùied by Mr. Jus- 
tice MattheWs that the rîght rif geherâl average cô.fitribùtibn depended 
upon an eqùity arising out ôf the relation of the parties, ànd did not 
arise out pf 'the con'tract of carriàg'é. ' He, however, ftlrther held this 
principle bf gênerai average conti-robtion was ndt applicable between 
strangers, but only between th9SeàsSocip,ted together in à common ad- 
vènture, atid placed under th0 charge of a master, with aûthority toact 
in emergehcies as the agent bf ail eohcerned. TheChickasaw and her 
ôfficers occupiçd hb such posilîoti towards eithei* the coal-fiat of Brown 
& Jones or thé' côal^barge bf libi^àhts. So that the présent case could 
not fall withîn the enlarged principle of gênerai average Contribution 
ahnounced by Mr. Justice MATy'àiE#s in !Z%e /. P. Dbruddson ot Son- 
smith v. The J. P. DonaMsmi, 2l Fed. Rep. 671, the côrirectness of which 
the writer përsbnâlly knows thài Mr. Justice MATTHÏiws subsequently 
doubted. ' I do not understaûd ihat; the doctrine of excusable error in 
extremis is liolited, as suggesiàéd Jjy the district judge, in its application, 
to cases where the contributirig Miamanagement of the party injured 
caused or oécasioned the éitrerQÎty. The doctrine is of wider applica- 
tion than that,' as shown in thè tlaseqf The J. P. Dpnàldson, and othera 
that might be cited. ' ■ 

The learned district judge correctlystated that "the burden of proof 
is on the yèsôd' àdrift to excuse h'érself, and priina facie ahe is négligent 
unless hef pwners can show due diligence when she coUides with one 
harmlessly à'nd faùltlessly at anchôr;" citirig îTie ioumana, 3 Wall. 164; 
l^ie Jeremiah éoâjrey, 17 Fed. Rëp. 738, and other authorities. Then, 
treating thè driftin^ flat as the Chickasâw's vessel^ the conclusion ia 
teached that she has not anâwète^i or niet this burden of proof, or re- 
lieved herself of the imputation bf négligence arising from the flat's be- 
ing adrift. It has been shôwû that the flat was not the Chickasâw's 
vessel either while moored ot adrift, so that the rule involved did not 
apply to the Chiekasaw, but to Brôwn & Jones, the gênerai ownera of 
the drifting flat. If they had beett proceeded against, the burden of 
proof would hâve devolved upon them to rebut the prima facie liabillty 
arising from their vessel being iàflbàt. They could hâve met that prima 
/a<?îe liability by showing that the Chiekasaw, , either wrongfully, or 
negligently and recklessly, withoùt fault on their part, eut the flat 
adrift. But suppose, in attemptitig to place the blarae on the Chick- 
aèaw, the latter had shown, as she has done in this casé, that hér ac- 
Kon in cutting the flat adrift was lawful; thàt in so doing^ she was 
gùilty of no wrong or neglect towardg Brown & Jones. Could it be 
properiy said that they had shifted the pnma faiie tesponsibility for the 
disaster from themselves to the Chiekasaw? It would be difficult to 
ïniintain such a position. 

I ana ùnable to see any reason or ground upèû which the peraonal 
decree agâinst Capt. E. G. Postal, tbe master of the Chiekasaw, can 
t)é rested. Thé libel states that at the tirae of the transaction he waa 
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tempomrily ïibsent from tî»é Ohickasaw, and that the mate, James Bîce, 
wâs tempOrarily in charge. It ia neither claimed nor shown that the 
master'a absence was unauthorized, wrongful, or négligent. It is not al- 
leged or shôwti that he had any connection whatever with the; négligent 
acta charged iàgainst the steamer, or her ownera. He, does not appear 
to hâve given the mate any commanda or direction in référence to the 
flat. Thé mate was not acting.as his agent in what he did, but as the 
agent and employé of the owner of the Ohickasaw; and how the absent 
master cùnbe held responsible personally, under the circumstances, fot 
the action of the mate in command, I caunot see. But, aside from 
this, wfaen it is established that the action of the mate was lawful, and 
not performed in a négligent and reckless manner, that will relie ve the 
master as weU as the Ohickasaw. 

In the opinion of this court, no fault or négligence on the part of ap- 
pellants in not protecting the flàt against floating drift, in cutting the 
flat loose under the circumstances, is established. It follows that the 
decree of the district court is erroneous, and should be reversed, which 
is accordingly so ordered and adjudged, and that the libel be and is 
heieby dismissed at libelants' cost. 



The Atlanta.* 

The Bybon M. 

jEss a al. V. The Atlanta. 

Aldbich V. The Bykon M. 

IDUtrlct Cow% E. D. New York. March 12, 1890.) 

Collision— Bbtwebn Sailino Vbbsbls— Inévitable Accident— Snow-Stomi. 

Where twosalling v.essels came In collision outside of New York harbor, and the 
évidence indlcated that the vessel bonnd by rule to avold the other was under short- 
ened sail, and that a blinding snow-storm prevailed at the time whicb rendered it 
impossible for either vessel to be seen by the other in tlme to avoid the accident, it 
was held, that the collision was an inévitable occurrence, for which neither vessel 
was responsible to the other. 

In Admiralty. Cross-actions for damages by collision. 
Owen, Gray & Sturges, for the Atlanta. 
WinQf Shoudy & Pvinam, for the Byron M. 

Benbdict, J. Thèse actions arose out of a collision that oceurred be- 
tween the brigantine Atlanta and the schooner Byron M., on March 30, 

'Reported by Edward Q. Benedict, Es^., of the New York bar. 
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1889,ron tlie bigh seas, butside the lightrShip off New York harboT.' 
The tiniie of the collision was about 2:30 in the moming. Wind at the 
timb N. N. W. The Byron M. was sailing close-hauled; the brigantine 
Atlanta also sailing on tha wind, with shortened sail. ; Neither of the 
vessel» changed theii- courses prior to the collision. The Byron M. had 
the piivileged tack. The décision of the case, in my ojnnion, turns on 
the question whether, as is aileged by the brigantine, at' the time of the 
collision the vessels were sailing: in a blinding snow^storm, or, as is ai- 
leged by the schooner, the weather was fairly clear. Upon this ques- 
tion the conflict of testimony is strong, but my opinion is that the weight 
of the évidence is in favor of the proposition tîaat, at the time of the col- 
lision, the vessels were enveloped in a storm of blinding snow, whicb 
rendered it impossible for either vessel to be seen from the other in 
time to do anything to avoid collision. This détermination renders 
unimportant the point made in behalf of the schooner that the man 
on the lookout of the brigantine was engaged in other duties upon the 
forecastle; as also the further point that the failure of the brigantine to 
call ail the persons who were oij her forecastle réquires the presump- 
tion that the witnesses not produced would bave shown an inattention 
on the part of the lookout. It is proved that the brigantine was under 
shortened sail, and in such a storm, as the évidence proves, neither the 
inattention of the brigantine's lookout, if proved, nor the absence of the 
master from the dock of the brigantine, if proved, nor the failure to 
Sound a horn on board the brigantine,' if proved , nor the absence of any 
orders from the master after he came on deck, could be held to bave 
contributed to the disaster, Upon. the évidence, it is not seen that any- 
thing possible to be done on board the brigantine more than was done 
would bave avoided the collision. As I view thç case, the collision was 
an inévitable occurrence, for which neither vessel is responsible to the 
other. Let both libela be dismissed. 
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Amsinck et d. v. Baldeeston. 
{CirciuM Court, D. Rhode Island. Juno 15, 18S9.) 

Bbuoyai. op Causes— Non-Rbsidents of Districts. 

Under Aet CSong. March 8, 1887, o. 373, § 3, authorlzing the removal înto the çlr. 
cuit court by a défendant, being a non-resident of the state, of an action of whloh 
circjuit courts "are given original jurisdiction by the precedlng section, " an action 
may be removèd, thongh by the crevions section, requiring suits bôtween citizens 
of différent States to be brought in the district of the résidence of either plaintiS 
or défendant, itcould not havebeen originally commeuced in the district-, neither 
party being résident therein. 

At Law. On motion to remand to state court. 

This waa an action at law, to recover a sum of more than $2,000, 
brought November 7, 1887, by citizens of tbe state of New York against 
a citizen of the state of Massachusetts, in the suprême court of the state 
of Rhode Island, and removed into this court upon the pétition of the 
défendant, March 22, 1888. The plaintiffs moved to remand the case 
to the state court, on the ground that neither the plaintiffs nor the de- 
fendant were citizens of the state of Rhode Island, and consequentiy 
this court could not bave original jurisdiction of the action, and there^ 
fore tbe case could not lawfully be removed into this court, under tbe 
act of March 8, 1887, c. 373, the material provisions of which, as 
amended by the act of Aug. 13, 1888, c. 866, in respect to clérical er- 
rors in its enroUment, are as foUows: 

"Section 1. The circuit courts of the United States shall hâve original oogni- 
zance, concurrent with the courts of the several States, of ail suits of a civil 
nature, at comnaon law or in equity, where the matter in dispute exceeds, ex- 
clusive of Interest and costs, the suiu or value of two thousand dollars, and 
arising under the constitution oc laws of the United States, or treaties madu, 
or which shall be made, under their authority; or in which controversy the 
United States are plaintiffs or petitioners ; or in which there shall be a contro- 
versy between citizens of différent states, in which the matter in dispute, ex- 
ceeds, exclusive of interest and coats, the sum or value aforesaid; or a contro- 
versy between citizens of the same state claiming lands under grants of dif- 
férent States; or a controversy between citizens of a state and forei^n states, 
citizens or subjects, in which the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value aforesaid. * * * But no person shall be 
arrested in one district, for trial in another, In any civil action before a circuit 
or district court; and no civil suit Shall be brought before eitlier of said courts, 
against any person, by any original process or proceedingin any other district 
than that whereof he is an inhabitant; but, where the jurisdiction is founded 
only on the fact that the action is between citizens of différent states, suit shall 
be brought only in tbe district of the résidence of either the plaintiff or the de- 
fendant. Sec. 2. Any suit of a civil nature, at law or in equity, arising under 
the constitution or laws of the United States, or treaties made, or which shall 
be made, under their authority, of which the circuit courts of the United States 
are given original jurisdiction by the preceding section, which raay now be 
pending, or which may hereafter be brought, in any state court, may be re- 
moved by the défendant or détendants therein to tbe circuit court of the Unit- 
ed States for the proper district. Any other suit of a civil nature, at law or 
in equity, of which the circuit courts of the United States are given jurisdic- 
v.4lF.no.l2 — 41 
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tion by thepreceding section, and which arenow pending, or which mayhere- 
after be brougbt, in any state court,; mayberemoyedinto the circuit court of 
the United States for the proper distrièt by the défendant or défendants Ibere- 
in, being non-residents o( that state. And when, in any suit mention ed in 
this section, there sliall be a contrOVetsy which is wholly betWeen citizens of 
différent states, and which can be fully determined as between them, then ei- 
ther one or more of the défendants actually interested in such controversy 
niaif ré'tnOveâaid suit into the circuit court of the United States for the proper 
dlatMisti; Atii, where a suit isinow pending, or may be heréaîter brougbt, in 
any state court, in which there is a controversy between a citizen of the state 
in which the suit is brought and a citizen of another state, any défendant, 
béing'Sùch citizen of another state, may remove such suit into the circuit 
court of the United States for the proper district, at any time before the 
trial thereof , when it sball be made to appear to sald circuit court tliat, from 
préjudice or local influence, he will not bê able to obtalri justice in such state 
court, o<t inany other state court to which the said défendant may, under the 
laws of the Mates bave the right, on account of such préjudice or local inâu< 
ence, to ^emove said cause." 24 St. 552, 553; 25 St. |33-^5. 

JbAn <?. 2%wr8ion, for complainaûta. 
Oolwell & Bamey, for défendant. 

Geay, Justice, (after stating thefacts as above.) The first section of the 
jurisdiction act of 1887 begins with a description of the cases of which 
"the circait courts of the United States shail hâve original cognizance, 
concurrent with the couTts of the several states," including cases arising 
under the constitution, laws, or tlîeaties of the United States, or "in 
which there shall be a controversy between citizens of différent states." 
The subséquent ; provisions of tliat section, preseribing the district in 
which a suit "shall be brought," apply only to actions commenced in a 
court bf the United States. The second section,' authorizing the removàl 
into a cirèuit 'ëbtirt of the United Btates of any suit brought in a state 
court, "of Tvhiôh the circuit c<)Urts, of the Unitéci States are given orig- 
inal jurisdiction by thepreceding sédition," evidently refers to the gênerai 
grant of juriadiction at the beginmng: of that section, and not to the 
spécial régulations as to the district in which an action may be com- 
menced. The présent action doès not arise under the consitution, lâws, 
ot treaties of thé United States, bùtfalls within the second clause of the 
aeCbhd section, aiid wias righily tëmoVed into this court on the pétition 
of the défendant, being a non-resident of the state in which it was 
brought. This conclusion, which is fortified by acomparsion of the 
varions provisions of thèse two sections, is in accordance with the cur- 
rent of opinibii Éiûd décision in other circuits. Mfes v. Railway Od., 32 
Peid. Rép. 67à:éàvinv: Fane», 8S Fed. Rèp. Si'ifmilv. Improvemml Co., 
Z^F6i.'Rep^2^8;Wysmy..f^ Co., Id. $61, overruling YJbo, Co. 

vj Mm?i£r 0?., 32 !Fed. Eep, 183; Kwnms City &T. R. Co. y. Interstate 
Immber Gbï, 37 Fed.Rep. 8,,overruling Harddv. Mining Cb., 33 Fed. 
Rep. 529. Motion to remand denied. 
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Marine Ins. Co. 0. St. Louis, I. M. & S. Ey. Uo. 
{Circuit Court, E.b. Arhaiisas. PeUruary 10, 1890.) 

L Ihs0SaiW)e— Scbrogation— Pabtibs. 

Mansf. Dig. Ark. § 4934, providing thatj "where tbe assignment of a thiog In ac- 
tion isnot auttaorized b7 statute, the assigner must bea party,' as plaintiS or dé- 
fendant, " bas no application to an action by an insurance company whicb bas pald 
tbéloss against tbe wrong-doeroccasloning the loss, as itdoes not sue as assignée, 
but by rigbt of subrogation, and tbe insured need not bë joined. 

8. Samb. 

XJnder Mànsf. Dig. Afk. § 4983, providing that "ovety action must be proseOntôd 
in tbe name of tbe real party in interest, " an Insurance company whicb bas pald 
thé insuréd the f ull value of bis goods destroyed may maintain an action in its own 
name against the wrong-doeï^ causing the loss. 

8. MuNioiPAi, CospoRATioNs— Leabb OF Strbbts. 

A^. attemptedj lease by a city oounoil of a portion of a street for a private use is 
void, though owing to its dedlTity, and its termination upon a river, it was sâldom 
used, exoept by footmen. 

4. NmSANOB— AOCUMCIATIOU OP COMBUSTIBtB MaTBRIAL IN STRBBT. 

The accumulation ofa large number of baies of cottonon a public street, near 
the business center of tbe city, In such a mauner as to ôbstruct the street, though 
a paâsàge was left for foOtmen, by whom itwas almost solely nsed, and to en- 
danger a conflagration 1>y its being flred by passing engines and smokers, is a nul- 
âance. 

6. SaJIE— IjIABttITT OP Railroad Compant. 

A railroad company, contracting to remove cotton received by a compressing 
company, from its warebouse where it was receivedj to its compressing mill, is 
liable for damages occasioned by a nuisance resultlng f rom the accumulation of tbe 
cotton in a public street owing to its failure to remove the same, especially when it 
bad been acouatomed to talce up the warebouse receipts of that company, and issue, 
bills of lading for the cotton oovered tbereby, reserving the right to bave it oom-' 
pressed, as: In tbe former case it would assist in the création or oontinuanoe of the. 
nuisance, and in the latter would, as acommon carrier, permit the accumulation of 
dangerousmaterial, which it was bound to transport promptly. 

6. Same — CoiftRiBrTORT Nboligencb. 

Where a railroad company, contracting with a compressing company to remove 
cotton received by the latter from its warebouse to its compressing miù, bas failed 
to remove the saine promptly, and permitted its accumulation in such a manner as 
tocreate a nuisance iikely to occasion its loss by flre, persons delivering cotton at 
the lyarehouse are not guilty of contributory négligence ; and, if they were, it would 
be tbe railroad company's duty to avert the conséquence of siich négligence. 

7. Same— DUTT 6p Carrier to Carrt Promptlt. 

A railroad company, reoeiving and issuing bills of lading for goods, cannot ex- 
cuse delay in transportation, occasionlngsuch accumulation of dangerous materials 
as créâtes a nuisance, on tbe ground of an unexpected press of business. 

8. ÏNStJRANOB — FOREIOir COMPANIBg — RlGHT TO DO BUSINESS. 

Where tbe contract of insurance is made and the policies issued inanothef state., 
it cannot be objected that the company bas not complied with tbe laws relating to 
f oreign insurance companies doing business withln tbe state where suit is brought. 

9. Samb. 

Tbe acts of Arkansas relating to Insurance f orming a distinct title, act of April 
35, 1S73, providing that no foreign insurance company shall do business in tbe state 
witbout flling with the auditor a stipulation that service may be made on the 
auditor or an agent designated, is not repealed by Acts Ark. 1887, p. 234, requiring 
foreign corporations to file with the secretary of State a certiflcate designating an 
agent upon whom service may be made. ' 

At Law. Action for damages. 

This suit was brought to recover the value of certain cotton destroyed 
by flre in the city of Little Rock on the 14th day of November, 1887. 
The plaintiff, Marine Insçrance Company, a corporation created by the 
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laws of Great Britain, brought the suit against the défendant, the St. 
Louis, Iron Mountain & Southern Railwaj' Company, a corporation 
created by the laws of this sfaite, and alleged that prioir to the 20th day 
of September, 1887, the Union Çloïnpress Company waa engaged in com- 
pressing cotton baies for transpor'tation; that lia compress was located in 
Argenta, immediately opposite Little Rock, on the north side of the 
Arkansas river; that the défendant was a common carrier, owning and 
operafinga railway that formed à connection between certain sheds of 
the compress company, situated' at the intersection of Main and Water 
streets, in Little Rock, and its compress, in Argenta; that prior to that 
time the défendant had agreed with the compress company that it would 
transport the cotton in baies that might be received at said sheds in Lit- 
tle Rock, àcross the river, to the conipress, for compression; that, for the 
purpose of realizing and increasing the compensation thus agreed upon, 
the defôiidants made said sheds a receiving station for ail cotton, in com- 
mon or uncompressed baies, that might be delivered there, giving bills 
of lading for ail cotton deposited there, upon application of consignors, 
to any point in the United States ôr Europe, to which it might be con- 
signedj reserving in the biUa of lading the right to bave the cotton com- 
pressed; that while this contrâct wàs in force R. E. Douglas & Co. and 
the Howell Cotton Company placed certain baies of cotton in said sheds, 
for future compression and shipment, and took out policies of insurance 
against loss or damage by are oh the same from the plaintiff; that the 
défendant did not remove the cotton that was received at the sheds from 
time to time, but suffered it to accumulate until the sheds became full, 
and the cotton was piled outside, clear across Main street, leaving only 
a narrow passagè-way for foottoeil, with baies of cotton on either side, 
thus creating a public nuisance in the street; that défendant neglected 
and refused to remove the cotton thus accumulated until the 14th day 
of Novembfer, Wlien the pilé oî :qottori in the street caught fire, from ac- 
cident or otherWise, and extended thellce to thé sheds, which were burned, 
together with the însured cotton above named; that the insurance covered 
the full value of thie cotton, which had been paid by the plaintiff to the 
insured. The défendant demurred to the com plaint because the insured, 
Douglas & Co., and the Howell Gotton Company, were not made parties. 

U. M. & Q. B. Rose, E. W. KimbaM, and Sanders & Wathins. for 
plaintiff. , ; 

John M. Moore and Dodge & Johnson, for défendant. 

Caldwell, J. ,(after stating the facts as above.) Ont statute requires that 
"every action must be prosecuted in the name of the real party in inter- 
ést." Mansf. Dig. § 4933. It also provides that, "where the assign- 
ment of a thing in action is not authorized by statute, the assigner must 
be a party, as plaintiff or défendant." Section 4934. The latter section 
has no application to the présent case. The complaint does not allège 
any assignment. The right of the insurance company that has paid a 
loss to recover ofthe wrong^doer, after payment of the loss, does not dé- 
pend, upon contrâct, agreement, stipulation, or privity. Sheld. Subr. § 1 ; 
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The right of subrogation is sometimes spoken of as an "équitable 
assignment," but that is only a convenient figure of speech. From the 
time of the Insurance the insurer bas a pecuniary interest in the thing 
insured, and he becomes entitled to a légal reniedy whenever he suffers 
a loss by reason of that interest, and it appears that the loss bas been oc- 
casioned by the wrongful act of another. Of course, he has no right of 
action until he has paid the loss to the insured, because until that time 
he haa sufifered no damage. In DesMer v. Dodge, 16 How. 622, the 
plaintifif brought repleyin for bills that had been assigned to him , and it 
was held that he was not suing in the character of assignée. So it has 
been held that, ■when a note is made payable to bearer, a transférée 
thereof does not hold by assignment, and that an executor holding un- 
der a will of his testator does not hold as assignée. Bushndl v. Kennedy, 
9 Wall. 387, and cases cited. In Insurance Co. v. Inmrance Go., 129 Û. 
S. 462, 9 Sup. et. Rep. 469, the court say: 

"From the very nature of the contractof insurance, asa contract of indem- 
nity, the insurer, upon paying to the assured the amount of a loss, total or 
partial, of the goods insured, becomes, without any formai assignment, or any 
express stipulation to that effect in the policy, subrogated iii a corresponding 
amount to the assured's rights of action against the carrier, or other person 
responsible for the loss, and in a court of admiralty may assert in his own 
name that right of the shipper." 

In respect of parties plaintiff, the first section of our Civil Code above 
cited renders our practice similar to that prevailing in the admiralty 
courts. It has been held under its provisions that the holder of a prom- 
issory note payable to order might sue on it without joining the payée, 
though the latter had never indorsed it. Heartman v. Franhs, 36 Ark. 
604. And it is held that, under the reformed codes of procédure, 
the action of the insurance company, in cases of this sort, niay be 
brought in the name of the insurer, Sheld. Subr. § 230; Swmihmtv. 
Railway Oo., 49 Wis. 625, 6 N. W.Rep. 314; Insurance Co. v. RaUway Co., 
73 N. Y. 405. Where the value of the property destroyed exceeds the 
insurance money paid, then the suit must be brought in the name of the 
insured, (/iwuronce Co. v. RaUroad Co., 3 Dill. 1;) though doubtless, un- 
der our System of practice, the insurer might be joined where the joinder 
would not oust the jurisdiction of the court, (^OrandaU v. Transportation 
Co., 16 Fed. Rep. 76.) But, as it is alleged in the complaint in this 
cause that the plaintiff bas paid the insured the full value of the prop* 
erty destroyed, it is plain that the latter bave no interest in the présent 
controversy, and hence that they are not necessary parties. 

That the plaintiff is suing in its own right, and not as assignée of the 
insured, although its title may be in some sensé derivative through them, 
is a proposition that is made equally obvions by the décision in RaUroad 
Co. v. Dow, 120 U. S. 287, 7 Sup. Ct. Rep. 482. In that case Dow 
and others, acting as trustées under a mortgage, had expended money in 
taking up a prior mortgage, given to secure a debt bearing the conven- 
tional rate of interest of 10 per cent, per annum, the légal rate being 6 
per cent, per annum. The trustées brought suit, claiming that they 
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weï« èjititled to enforce the prior mortgâge, and that, standing in the 
shbeBfftî the oiortgagee, they should be allowed intereat on the debt se- 
curéâ by the mortgagé'at the cortventional rate; but thë couft refused' to 
enteïtain! this View, and held that after payment the tïustees could claim 
no mdre than 6 per cenlum per annùtti. The court said: "The right 
of subrogation^ is not founded on contract. It is a créature of equity, is 
enfOrciîd solely for th« pùrpbse of accômplishing the ends of substantial 
justice, 'and is iudependentof any contractual relations between the par- 
ties." - And in Johnson v. Barrett, 117 Ind. 551, 19 N. E. Rep. 199, 
the court say: "Subrogation is the substitution of another person in 
place of à creditor, so thatlhë person substituted will succeed to ail the 
rights of the créditer, having référence to the debt due him. It is in- 
dependent of any merely contractual relations between the parties to be 
affécted by it, and is broad enough to include every instanoe in which 
one party is required to pay a debt for which another is primarily an- 
swerable." The demurrer was overruled. 

The défendant then filed an answer, admitting the contract betweeû 
it and the Unibn Compress Company; but it denied that it had made the 
cotton shedsin Little Rock à receiving station for the shipment of cotton; 
assertëd that the cotton in the sheds was solely in the possession and 
under the control of the compress company; denied that it ever induced 
shippers td deliver cotton at the sheds, or that it ever pèrmitted cotton 
unreasonably to accumulate at that place; denied that it had participated 
in the création of a public nuisance in the street; denied ail carelessness; 
and asserted that the insured were stockholders and officers of the com- 
press company, and that by storing the cotton in the sheds they had 
contributed to the loss thereof. The défendant pleaded further that the 
plaintifFwas a foreign corporation, doing business in the state of Ar- 
kansas, and that at the time of the issue of the policies it had never com- 
plied with the requirements of a statu te of that state mentioned in the 
opinion of the court. 

The cause was tried before a jury, when the foUowing facts appeared 
in évidence: The cotton sheds referred to were located on the corner of 
Main and Water streets, in Little Rock two streets that cross each other 
at right angles; the latter street runningparallel with the Arkansas river, 
which was near by. At that point Main street approaches the river by 
a steep descent, and is therefore rarely used, except by footmen, by 
whom it was much used, mainly in going across Water street to a club- 
house built near the river, and for the purpose ôf crossing the river on 
several skiff ferries that landed at the foot of Main street. On Water 
street the défendant operated its railroad, which had a switch made for 
the purpose of receiving cotton from à platform built in front of the cot- 
ton sheds bytha compress company. By the terms of the agreement be- 
tween thô ooinpress company ànd the défendant, made early iri Septem- 
ber, 1887j the défendant was to take cotton in coitamon baies delivered 
at the sheds toArgen ta for compression, for the price of two dollars a 
car; and, as common carriers preferred to hâve the cotton compressed for 
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the convenîence of transportation, ît was agreed that the compress Com- 
pany should load the cotton on cars to be provided by the défendant in 
LitÛe Rock, whence it was to be carried to the comjiress in Argenta, and 
there compressed by.it, and reloaded on cars for further shipment to any 
point to which it might be consigned; the compress company insuring 
the cotton from loss by fire while it might be lying at the sheds, and sub- 
sequently, uutil reloaded on the cars after compression, for the benefit 
of the défendant, ail for the price of 13 cents for each hundred pounds 
of cotton. The Memphis & Little Rock Railroad Company also had a 
like arrangement with the compress company, but it had no access to the 
sheds in Little Rock, and could only get the cotton to be shipped by its 
Une by a side track running by the compress building, in Argenta. The 
custom of doing thia business was of some years' standing, and had its 
origin in a like agreement between the Little Rock Oil & Compress Compa- 
ny and the défendant. The Union Compress Company was organized 
in June, 1887, and succeeded to the property and business of the former 
company; and at the beginning of the cotton season of that year it re- 
newed and continued the agreement that previously had been acted upon. 
The customary manner of doing the business was as foUows: Any ship- 
per in Little Rock, having cotton to ship to any point in the United 
States or Europe, would take it to the cotton-sheds, and thereupon the 
compress company would give him a receipt for the same, in the form 
of a printed warehouse receipt. This the shipper would take to the of- 
fice of the défendant, or to that of the Memphis & Little Rock Railroad 
Company, which would take up the receipt, and would give to him a 
bill of lading for the transportation of the cotton to its final destination 
in Europe or America, reserving in the bill of lading the right to com- 
press the cotton so received. Upon this the railway company notified 
the shipment to the compress company, which at once insured the cot- 
ton for the benefit of the railway company, as above stated. 

It appeared that very large quantities of cotton were thus received by 
the compress company during the three months immediately preceding 
the fire. The évidence showed that the défendants had not furnished 
cars to remove thô cotton thus deposited; that the place where it was^e- 
posited was near the business center of the city; that the compress com- 
pany exercised control over its sheds and grounda in Little Rock; but 
that at the compress in Argenta there was a shippingclerk, whose salary 
was paid by the compress company and the défendant jointly. At the 
time of the fire the cotton had accumulated at the sheds until there wefe 
from 3,600 to 4,000 baies at that place. The sheds had been fiUed to 
overflowing, uhtil a lower story on Water street, not intended for the 
storage of cotton, had been filled, after which cotton was placed outside, 
on the platform utilized inloading it on cars, and then it had been piled 
across Main atreet, which was shown to be a public street, leaving only 
a narrow way for footmen to pass, as above stated. At the time of the 
fire thèreiwere thus deposited 1,463 baies of cotton for which bills of lad- 
ing had been given by the défendant, and 1,211 baies for which the 
Memphis & Little Rock Railroad Company had given biUs of lading. 
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The rest of the cotton, including that to which this suit directly relates, 
was unbilled. There was évidence to show that it was the custom of 
shippers to deposit cotton of a grade required until the proper number 
of baies of that grade could be : gathered together, when it would be 
shipped under one bill ofJading. Further, that the cotton of Douglas 
& Co. and the Howell Cotton Company was thus deposited waiting 
an opporttinity to niake corresponding additions preparatory to ship- 
ment. It also appeared that, owing to the block of cotton at the sheds 
in October and November, the cônipress company had objected to the 
depositing of cotton at the sheds, unless for the purpose of immédiate 
shipment; but that it had never actually refused to receive any cotton 
brought to it& sheds, and that défendant had continued to give bills of 
lading for ail cotton which was offered for shipment, down to and includ- 
ing the day of the fire. It also appeared that Douglas & Co. and the 
Howell Cotton Company were fuUy aware of ail the facts above stated 
at the time the Insurance was taken, and one or more members of each 
firm owned stock in the compress company; and that the cotton insured 
by them would hâve been induded in bills of lading within a day or 
two, if the fire had not occurred. Of ail the cotton shipped from Little 
Rock during the cotton season of 1887, being about 35,000 baies pre- 
vious to the fire, only about 60 baies, as it appeared, had been shipped 
from any other point save the cotton sheds of the compress company, 
and some 500 to 1,000 baies that had been hauled to the dépôt of the 
Memphis & Little Rock Ràilroad Company in Little Rock, on account 
of the block of cotton at the sheds at the foot of Main street. At the 
time of thé fire the accumulation of cotton at the sheds had been going 
on for five or six weeks, and sonie of the cotton that was burned had 
been entered on bills of lading as much as five weeks before the fire. It 
was shown thatat that time the weather was unusually dry; that, while 
other persons: having cotton near the railway sprinkled it after the pas- 
sage of each train, nothing was done to protect the cotton in and near 
the sheds at the foot of Main street, except that a watchman was kept to 
look after it. Persons smoking pipes, cigars, and cigarettes passed at 
will along the passage on Main street, between the cotton baies, and the 
cotton had been previously fired more than once by accident, and the 
fire had been put out. It was showa that the oflBcers of the compress 
conjpany, during the time that the cotton was there accumulating, made 
repeated demànds on the défendant for cars to remove the cotton, but 
lihat none were furnished. 

' The défendant introduced testimony to prove that during the autumn 
of 1887 there was a large and unexpected increase of freight for its road, 
growing out of an unexpected increase in the manufacture of lumber and 
the early mattiring of the cotton crop, so that it was impossible to pro- 
cure cars to meet the demand thus madé; but the car-servioe agent of the 
défendant, being one of its witnesses, testified that in 1887 there were 
pleùty of cars àt Little Rock to hâve removed the cotton, and that he 
did nOt know why it was not removed. The défendant offered to prove 
that the city council of Little Rock had leased the groundin Main street, 
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at the foot thereof, to the Little Rock Oil & Compress Company for the 
storage of cotton, and that it had succeeded to its rights. This was ob- 
jected to, because the council had no right to lease a public street for 
private uses, and because the lease provided that it should not be as- 
signed without the council's consent, which was not shown. The plaintiff 
read an ordiaance of the city forbidding, under a penalty, the storage of 
goods or commodities on the streets, and a proclamation of the mayor 
of the city, issued in September of 1887, calling attention to the illegality 
and danger of storing cotton in the streets. The évidence also showed 
that the baies of cotton in the street had been, for the most part, if not 
ail, eut open for the purpose of sampling them, and that holes werethus 
left in the baies where the cotton was exposed; also that the baling cover- 
ing the baies was made of cloth of a very inflammable character. The fire 
origihated in or near the narrow passage between the baies on Main 
street, and was kindled by a match in the hands of a boy, who was 
passingi and who was smoking a cigarette. The fire destroyed ail the 
property above mentioned, and much other valuable property, real and 
persond. 

As the questions involved in this case hâve been extensively discussed, 
and the case itself présents sorae novel features, I think it proper to 
state my conclusions of law upon the évidence adduced. As to the 
more material questions of fact, there is hardly a conflict in the testi- 
mony. 

I hâve had no difficulty in excluding the lease from the city council. 
To say nothing about the clause against assignment of the lease, it was 
plainly uUra vires, and void. The streets of the city do not belong to 
the council, but to the public, — and by that I mean the public at large, 
and not merely the inhabitants of the city, — and to their use they are 
forever dedicated. The city charter makes it the duty of the city coun- 
cil to keep them open and free from nuisance. It provides that " the 
city council shall hâve the care, supervision, and control of ail the pub- 
lic highways, bridges, streets, alleys, public squares, and commons 
within the city; and shall cause the same to be kept open and in repair, 
and free from nuisance." See Mansf. Dig. 737. The only légal effect 
of the lease, it would seem, is to render the city liable for the damages 
resulting from such a licensed nuisance, Cleveland v. King, 132 U. S. 
295, 10 Sup. Ct. Hep. 90. It makes no différence that, owing to thede- 
clivity at the foot of Main street, the street at that point was not commonly 
frequented by vehicles. The requirements of the public as to property set 
aside for its perpétuai use was not a matter to be passed on by the coun- 
cil, and it is plain that, by the establishment of a ferry or the building 
of a bridge at that point, it might at any time become one of the most 
frequented of ail the thoroughfares of the city, the expansion and amelio- 
ration of which cannot be hindered by leases of the streets by the city 
council. The law is well settled,as it ought to be, that ail such leases 
are void. 2 Dill. Mun. Corp. § 660; McDoaaU\. Maym-, (N. J.) 7 AU, 
Rep. 855; Harriabv/rg's Appeal, (Pa.) 10 Atl, Rep. 787; Qas Co. v; Teel, 
20Ind, 13.1. 
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The Union Compress GompaMy audithe défendant had the saftie right 
to «86 Main. Street that others îiad; no greater, and no less. Cottoa or 
coraiHodities of any kind may bedawfully placed in the street for immé- 
diate transportation, but no'one oan hâve the right to appropriate any 
pàrtdfiaétreet to a private usé. i The city ordinance that was read only 
gives emphaeis to what was the lawi hefore it was passed, and what would 
remain the law if it were repealed. * The storage of goodsor impedimenta 
ofiany kind on the street for an ùnreasonable time ia anact that consti- 
tutes^a nuisance. PaUeiraon v. Railroaà Co., 56 Mich. 172, 22 N. W. 
Rep; 260;; Henry v. Dennis, 93 Ind. 452, 47 Amer. Rep. 378; Maddox v. 
Ounningham, 68 GaAil; Tumgr y. Hblieman, 54 Md. 148; WendeU v. 
-Miyor, 39 Barb. 336; OaUamn v. GUman, 107 N. Y. 360, 14 N. E. Rep. 
264i' i Ànd one who thus encrbachm on a street for an ùnreasonable length 
of Umeis guiltyof creating and maintaining a nuisance, whèther the en- 
<»«aohment materially interfères! with the use of the street or not. "The 
lîj^Ut'td pass and repass upon a publie highway is not restricted to any 
partVfor * the public are entitled not only to a free passage along the high- 
way, but to a free passage along any portion of it not in the actual use of 
someuothertraveler.' 1 Hàwk. P. G. c. 32, § 11." State v. Berddta,7S Ind. 
185, 38 Amer. Rep.117) and note. In this case there was not only an ob- 
struotion of the street, but the obstruction was caused byiiiany thousands 
ot bialeé of cotton, a verj-i combustible niaterial, contiguous to the business 
center of the city. It was created and continued for several weeks 
through B very dry seasonj when' &e cotton was in danger of being fired 
by the sparka of passing ioeomotives,' by persons smoking in the street, 
and by other means. Considering the fact that it would be next to im- 
possible tô extinguish a fire.originating in this accumulation of com- 
bustible material until the whole of it should be consumed, and that the 
fire thos kindled would. prDbably be communicated indefinitely to build- 
ings and property throughoutthe city, involving not only great pecuniary 
loss, but probably loss of Hfe ais well, it is impossible to say that this 
aggregation of cotton thus placed was not a nuisance of a very alarming 
nature; What did happeh—^theiburning of the cotton, with muçh val- 
uable adjacent property — was just what might hâve been reasonably ap- 
prehended, and what it seems was apprehended by the oflBcers of the 
compreàs Company. 

It is not necessary to say that the défendant wte the sole party in 
fault in the matter; for whoever aids or assists in creating, maintaining, 
or continuingj a nuisance is responsible for any loss or damage that may 
be caused thereby. What was «alled the "cotton shed" ofthe compress 
oompanyj at the foot of Main stréét,. was simply a large brick building, 
covered witha gravel roof, twostories in height^' the upper story being 
iri tended' for the storage of cotton, having an incKtoe by which bafes of 
cotton werérolled downtothe lowèr story for compression by the ma- 
chinery whîdh had been formerly operated in the lower story, but which 
had béeii rehioved some montha before the opening of thè cotton season 
ofî887. Thi'silower story, not intended for the storage of cotton, was 
covered in front with iron, with several doors opening on the platform 
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which forined a connection with the cars of the défendant on îts side 
track, whenever they were placed there for the pur^ose of receiving it. 
As the ootton was not removed by the défendant as it came in, the upper 
story became filled, and new accessions of baies were placed in thelower: 
story, until that was filled; whereupon cotton newly arrived was placed 
along the platform outside, and on the street, until it covered the entire 
Street for a considérable distance, except the narrow passage-way for 
pedestrians. Witnesses testify that, if the cotton had been removed as 
it came in, the compress corapany would hâve had room for the con- 
venient storage of ail cotton that was left there temporarily for the mak- 
ing up of lots for shipment. That the défendant is responsible for the 
state of things that resulted in the fire, causing the loss for which the 
plaintiflf sues, I hâve no doubt. If it had removed the cotton as it was 
received, the ootton in the sheds would hâve been reasonably safe, — as 
safe as cotton deposited in other sheds in the city. Thig is not a suit 
upon the contract between the compress company and the défendant, 
but the action is based on the assumption that the défendant contributed 
to the création and continuance of the nuisance. If Â. should make a 
contract with B., by which the latter should contract to deliver to him 
in front of his premises in the street a certain quantity of gunpowder, 
agreeing that he would remove it to a place of security, or to a place 
less dangerous, and he should not remove it after delivery, but should 
suffer it to remain in the street until it exploded, to the injury of a third 
person, he could hardly be heard to say that the nuisance was created by 
B., and not by himself. One may become responsible for aiding in the 
création of a nuisance either by action, or by negleoting to act. It is 
not necessary to weigh the comparative responsibility of the défendant 
and the compress company. The latter might hâve broken off its con- 
tract with the défendant, and hâve refused to receive cotton after the 
breach of the contract became apparent; but I do not think that it lies 
in the mouth of the défendant to say that it ought to hâve donc so; and 
it seems to me that the prime fault was in the défendant in not rèmov- 
ing the cotton as it had agreed to do, and promptly, as the eiigency of 
the case demanded. At any rate, by its participation in the illégal acta 
complained of, it became liable for any loss that might occur, withont 
regard to any question ofliability on the part of the compress company. 
Wherè the négligence oftwo or more persons contributes to occasion a 
loss to a third person, they are both liable for the damage sustained. 
Slater v. Mersereau, 64 N. Y. 138. So where a landlord bas a sidewalk 
that is ont of repair, and he leases it, with a convenant on the part of 
the tenant to keep in repair, and after that one is injured bj' reason of 
the defèct in the sidewalk, the landlord and the tenant are both liable 
for the injury. Davenport v. Ruckman, 37 N. Y. 568. Where an injury 
is the resuit oftwo concurring causes, the party responsible for one of 
thèse causeis is not exempt from liability, because the person who is re- 
sponsible for the other cause may be equally cuipable. Lake v. MUliken, 
62 Me. 2iOy Barrettv. Railway Co., 45 N. Y. 628; Pretty v. Bickrmre, 
6 Mook, £ng.^iB«. 182. If wei might say that the nuisance was created 
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by the compress company, it would nevertheless be true that the défend- 
ant would bç liable for the loss arising from the conflagration, since it is 
true that any one that continues à nuisance is as guilty as he that cré- 
âtes it. Wasmerv. Rai^road Go., 80 N. Y. 212; Bromi v. Railroad Co., 
12 N. Y. 487. Those who ereate or continue a nuisance in a street are 
bound, at their péril, to keep the street as safe as if the nuisance was 
not there. Irvin v. Wood, 4 Rob. (N. Y.) 142; Wenddl v. Mayor, 39 
Barb. 336; Anderson v. Dickie, 26 How. Pr. 117; Congreve v. Morgan, 18 
N. Y. 84; Bùzell v. Booker, 16 Ark. 308; Bonnell v. SmiiJi, 53 lowa, 282, 
5 N. W. Rep. 128. One who créâtes a nuisance, ox who continues it, 
is liable for any damage caused thereby, though the immédiate cause 
may hâve been the négligence of another person. Myers v. Malcolm, 6 
Hill, 292; Wood, Nuis. § 142; MiAndrews v, CoUerd, 42 N. J. Law, 189. 

The liability of the défendant may, however, be placed on a distinct 
gtound equally secure. The déniai in the answer that the défendant 
did.not màke the cotton sheds one of its receiving staitions is overturned 
by ail the évidence in the case. Practically ail the cotton that was 
ehipped from Little Rock in the autumn of 1887, prior to the fire, was 
shipped there. It will not availthe défendant to say that the cotton at 
the sheds was in the exclusive control of the compress company. As 
for the 1,463 baies for which ît had issued its bills of lading, they are 
by law conolusively presumed.to hâve been in its possession, (Acts Ark. 
1887, p. 84;> find, as to the 1,211 baies for which bills of lading had 
been issued by the Memphis & Little Rock Railroad Company, they 
wefe held by the compress company subject to its orders, and as its 
agent. Without thèse the remaining cotton, embracing that for the 
value of whicih thissuit is brought, could not hâve been destroyed in the 
way in which it was destroyed. NoW, a railroad company which allows 
explosive or combustible materialsto accumulate.at a station until they 
become a nuisance must necessarily become liable for any injury sus- 
tâined by reason thereof. Raiiroad Go. v. Gonway, 8 Colo, 1, 6 Pac. 
Rep. 142; Scott v. Hunter, 46 Pa. St. 192; Wood, Nuis. § 142; Lake v. 
MiUiken, 62 Me. 240; Bradky v. Beople, 56 Barb. 72. 

The pleà of contributory négligence is not sustained. The delivery of 
the cotton at the sheds by the insured was in no sensé a proximate cause 
of the loss j and no act of négligence on the part of the plaintifif that is 
not a proximate cause of the injury: complained of can be considered in 
the light of contributory négligence, such as will bar a right of action. 
Beach, Contrib. Neg. § 10. Mèreover, the défendant gave bills of lad- 
ing for ail cotton that was offeréd to it for shipment, down to the very 
day of the fire; and it cannotiiôw be heard to say that it was the fault 
of any on*to trust it to perform its duty because it had shown itself to 
be untrustworthy in the past. Immunity from liability is not to be se- 
curedby a triain of misconduct, however long continued. 

A few cases illustrative of this principle may bementioned. A tenant 
rented certain lands for 1877, knowing that a railroad company main- 
tained a nuisance thereon in the shape of a pond of water, which afifect- 
ed the health of his family. With this knowledgehe relQted tiie place 
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for thè year 1878, when it bècame more sickly, -so imich so that he was 
unable to gathèr his crops; and he brought an action against the railroad 
Company; and it was held that the tenant could présume that the latter 
would abate the nuisance; that the law did not require him to remove, 
but did require the company to abate the nuisance. Railroad Oo. v. 
English, 73 Ga. 366. The law will not hold it imprudent in a person 
to act upon the presumption that another will act in accordance with 
the rights and duties of both, even though he may hâve formerly con- 
ducted himself in a contrary manner. Newson v. Railroad Oo., 29 N. Y. 
383. The subject is discussed in Kellogg v. Railroad Co., 26 Wis. 223; 
Frôler v. Water Ce, 12 Cftl. 655; Bowaa v. Tow-Line, 2 Sawy. 27- See, 
also, Beach, Contrib. Neg. §§ 10, 13, 18, 23; Damour v, Lyons Oity, 44 
lowa, 276. Moreover, if it were held to be négligence on the part of the 
insured and ôthèrs to deposit their cotton in the shedSj knowing that the 
défendant had failed to remove other cotton promptly, as its duty re- 
quired, still if the défendant, its officers and agents, knew of the négli- 
gence of the persons thus depositing their cotton, as the évidence shows 
that they did', it was their duty to avert the conséquence of their négli- 
gent acts, and the défendant could not évade responsibility for a ftiilure 
lo do so. RoMroad Ce. v. Freeman, 36 Ark., 46. 

The olaim that the défendant is to be excused because, owing to an 
unexpected press of business, it had not cars sufflcient to remove the ac- 
«umulating cotton, is hotgood in law, nor is it susttnned by the évidence. 
A railway company may rightfuUy décline to receive freight offered when 
it bas not necessary rolling stock and equipments to carry it without de- 
lay, but if it receives gOods for transportation it is held to a conipliance 
with its contract to transport them without unreasonable delay. Bussey 
Y. Railroad Co., 13 Fed. Rep. 330. -But while the évidence tends to 
show a lack of cars belonging to the défendant, or Under its control, for 
moving the freight on its lines in this state generally, the évidence of the 
principal witness for the défendant on this point, Mr. Hequembèrg, is 
that only 15 or 20 cars were needed for transferring the cotton across 
the river, and that there were plenty of'cars at Little Rock, in 1887, to 
hâve removed every baie of it. 

Another défense relied on is that the plaintiff is a foreign corporation 
that had not complied with the laws of this state at the time of the issue 
of its policies. This défense is based on the act approved April 4, 1887, 
(Acts Ark. 1887, p. 234,) which provides "that, before any foreign 
corporation shall carry on any" business in this state," it shali file a cer- 
tificate in the office of the secretàry of state, designating an agent; a citi- 
zen of this state, upon whom service of process may be made, and that 
in default thereof the contracts of such foreign corporations with citizens 
of this state shall be void. There is no force, however, in this défense, 
fiince the évidence shows that the contracta of insuranee were made in 
the state of New York, and that the policies were issued in that state. 
As was said by Gresham, J., in Lamb v. Bowser, 7 Biss. 315, -iti? 
hardly compétent for the législature of tbis state "to déclare tha* thô cit- 
izens of this state shall not be allowed to make such contracta ^asliïey 



please bntj Of. fhe state, for the insviTaaoçi of their prpperty , whether ît be 
"Witbiïi oii iWithout the state." ; Gertaînly it was not the iatention of th© 
legislatujîe tp go go far; and the, Qoqrt!8o held in that case, where the, 
statute was the same, in subst^mop^sas. our own. Ceirtainly the issuing 
of a polioy in New York, on property hère, cannot be considered as the 
carrying on of business in this state, witbin the intent qpd ineaning of 
the statute in question.. :It ig at least doubtfnl whether the défendant 
couldSucceBSfuUy interpose the defen8e,,even if the issuing of the policies 
was within. the purview. of the .statute. In the oase of The Manistee, 5 
Biss, 384i the court said: 

"If tlieowhet of the cargo had nôt taken a polioy from the agent of this 
oompahy, but had shipped withèutiÈsiirance, he woirîd be êntitled to recover 
of the carrier, for the loas, the value ofthô cargo. In my opinion, the carrier 
Bbould not be permitted to • nidifia tjiis défense. The shipper might haye 
bcought a libel for the use of thecompany, and, if the use were not expressed 
in the record, the' court would protect the company, even after a decree in 
favor of the iibelànt." .V" 

Thprç is another ground uponi ^hich this défense must fail . The lég- 
islature of thi8,statej in référence to insurance, bas always formed a dis- 
tinct title by itself, and bas not been in any way blended with enact- 
Boents referring to corporations generally. It may bejsaid to form some- 
thing like a separate code, which bas been added to from time to time, 
as circumstflnces required. By anact approved April 25, 1873, it was 
prwided, in effefet, that no foreign insurance compiay should.do busi- 
ness in this state without first; filing with the audjtor » stipulation agree- 
ing that any prooefis served on theauditor, or an agent to be designated 
by. the conapaiiy, should bave the isameeffeet as if served on the com- 
pany; and tba.ti if any sueh company should cease tomaintain an agent 
inthis state, suchprocess might tbereafter be served on the auditor. 
WOansf. Dig. § 3834. This statute acconiplishes for foreign insurance 
i^Onipanies the same results tbiat are- sought to be obtained as to other 
foreign; corporations by the later ftet. It bas been in force for a good 
ex&py years,. and b«S been foundsatisfactory. The act of 1887 contains 
no repealing clause^ and as thèse two statutes are not inconsistent, and 
im$»lied repeals are îiot favoled, I think' that they are both in force, and 
jibat the statute; of 1887 has nO application to insurance companies. 
, ■; Bqtertalning. thèse views upop the questions of law that bave been 
Baised anddiseussed, I shall therefore. charge the jury as foUows: The 
«Sîna plaint charge that the défendant and the Union Conipréss Company, 
by an ag^■eement^between themselves and by a gênerai course of business, 
îûftde th^ cottpn sbieds of the^compress company at; the foot of Main 
Sjye^t a receiving 'Station for cotton to be sent from this city by any one 
foiithe oompress olBaidUpion^Coeipresa Company in Argenta for cOrn- 
ptesÈion, and that défendant should transport ail Cotton thus received, 
and; that the défendant failed to transport the cotton thus received 
pïqjftiptiy, but sufFered it to aQQWiiulate at said cotton shèds, and in 
JVÎaio; atreet, a public, bighwayiOf the city; Until it becanie a publia nui- 
sanoci and was set.on fire inMaiQyStreetf and that by reason of said ôre 
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the cotton insured by it, raentioned in the complaint, was destroyed. 
The agreement'mtntioned in the complaint, bètwèétl the Union Com- 
press Company and the défendant, is admitted in the answer; and it is 
also admitted' that thé cotton did accumulate in feaid cotton sheds, and 
at the foot of Main street, and that it was fired in said stre^t. But.tbe 
défendant allégé? that it is not regponsible for the loss.of the cotton men- 
tioned in the complaint, because, owing to an unexpected demand on it 
' for cars for t}ié transportation bf freight in the hipnths of Septeniber, 
October, and November, 1887, it could not fumish the means of toanis- 
jprtatipn of the Cotton received at said cotton sheds promptly, accord- 
ing to its àjgreement» The court now instructs you that by said agree- 
ment it was the duty of said défendant to transport the cotton thus re- 
ceived at said cotton sheds for shipment promptly to Àrgenta; and that 
if défendant failed to do so, and by reàson of the çontinued réception of 
cbtitbn^t said éheds,,an4 f^e coutinued giving of bills of lading thefefor, 
as often as demanded by shippèrs, down to the dfty of the fire, eetton 
Wa^^Jjfferëd.to accumulate jn.said sheds, and on Main street, uhtil it 
"endangCTed-the property of others in the -immédiate vicinity, and that 
mentioned in the complaint, then said defetidant wàs guilty of aidiiïg in 
the création and maintenance of a public nuisance, and is liabl'e,for the 
loss mentioned in the complaint,,, and its defense,^that it.wâs hmdéred 
from transportipg said cottoti froin the foot ôf Màîti stréèt, by reasôn of 
an unexpected pressure of business, is nôt SUstàifhéel by the évidence. 
The défendant has pleaded, further, that it is not liable for the injury 
■ Wtnplaineil' oPin thîs cause, bécause Douglas & Go. and the HôWell Cot- 
ton Company by their own négligence contributedto said loss of said 
cotton; but the court instructe you that thèré is no évidence to sùstàin 
this def^flsei If thè jury fihd that the défendant Was guilty of aiding 
in creatingj maîhtaining, or continuing said huisahce as afoi-esaid, ànd 
that thé càtton mentioned in said complaint was destroyed by' reàson 
thereof, and the jury find that at the time of its loss it was insured 
against firb'by the plaintiffs, and the plaintiffs haVe since that time and 
beforë the bringing ofthis suit paid the amouttt of sàid loss tb the in- 
surerj that' being the fiill value of the cotton, thè jury will fihd for the 
' plaintif, and will assess their damages at the sums thus paid by thémi, 
with interest at the rate of 6 per cent, per ànnum from the date of said 
payment until the présent time. The défendant bas pleaded that the 
policies of Insurance mentioned in the complaint Were void, becausè the 
plaintiffs had not complied with the laws ofthis stàte. Upon thé évi- 
dence this défense is not sustained, and on that issue the juïy Will find 
for thè plaîhtîff. 



lii' , ' 



^^6 VESSBAL BEFOBTEB, VoI. 41. 

- Jackson ». Ghicacio, S. F. & C. Ry. Co. 

. , (Circuit Cawrt, W. D. MissouH, W. D. Maroh 8, 1890.) 

1. Bmikeut Domaih— Damage toAwoininq Pbopektt— Ditbesion of Businksis. 

The oymètv tit Itind abuttin^ on a street over which a ràilroad bas been built, with 
the conseAt of the municipalité, cannot reoover from the railroad company for losa 
of trade occasioned by tbe divetrsioii of travel to another street on account of the 
présence of the'i'ailroad, since suc&i' damage is not pecullar to himself. 

2. SAMÉ-'-Q'SADIlie SlBSET. 

A railroad cçpipany which has raised the grade of a street on which its road is 
built td'a point mthih a few Incbeâ ot the sidewalk, but not qulte as high as the 
grade of its track, is not liable therefor to the owner of property fronting on suoh 
street, where J^t appears that the; raising of the grade is an improvement to the 
street, and that the grade of the tràck is fiot high enough to obstruct the access to 
such property. 

8. RAILBOAD COMPJiTSÏSS~-'DBAm^OXi-Q^T Stbbbts. , 

Bev. St Mo. 1879, S 810, which prorides that railroad oompanies, constrncting 
any railroad in any oounty of the B&tei shall construot and maintain sultable ditches 
to carry o9 water whose flow has beén obstructed by the construction of their rail- 
roads, does not apnly to railroads constructed along a city street, and a ;%ilroad 
Company oonstruotlng a ditoh in' sitéh étreet, without municipal permission, is lia- 
ble to tbe Qwn^ra pf adjoining property for damage to the rental value thereof 
oaused by such dltch. . 

At Law. 

J. L. Fanw Anà BaU & Harmlion, for plaîntifif. 

Gardiner LaÛirop and Q. F. Gamer,Sr., for défendant. 

Philips, J. IThis is an action for damages arising from the construc- 
tion of a railroad along a street in front of plaintifPs store-room in the 
town of Camden, Ray oounty^ Mo. Camden is amunicipal corporation, 
organized under the General Statutes. The défendant is a railroad corpo- 
ration organized under the laws of the state of Illinois. Gamden is a small 
town of a few hundred people, with one principal busipess street, known 
as "Front Street," running through the town east and west, abontôO feet 
in width. Plaintiffs business house fronts on this street, with a street 
running north and south on the east side of the store-room. On the 
west side of this store-room is a wàrehouse or storage-room, used by 
plaintiËf in connection with his mercantile business, the entrance to 
which is, from said Front street. The Missouri river runs in front of 
this tpwp, andparallel, with, said Front street, with no other street be- 
tween it and sàid Front street. Between the river and said street is 
. the tracfc, pf the Wabash Railroad Company, the dépôt of which is some 
»<|iatance to the east of plaintififs property. 

The material allégations of the pétition are that, prior to the acts com- 
plained of, the said Front street was dedicated and used as a public 
highway; that in the year 1887 "the défendant, without authority of 
law and in violation of the rights of the plaintifiF, wrongfully constructed 
its railroad track on said main street in front of the lot and buildings 
aforesaid, dug ditches to a great depth and width, erected high em- 
bankments, and changed greatly the grade of said street, whereby said 
street, with its crossings, is and was so obstructed that it cannot be 
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nsed by plaintiff for tbe benefit of his lot and buildings aforesaid; that 
the ingress and egress to plaintifFs property is totally destroyed by the 
acts of défendant aforesaid, to his damage in the sum of twenty-five hun- 
dred dollars." On the face of the allégations of the pétition, that the 
défendant, without authority of law, had wrongfully constructed its 
railroad tracks on said street, it would seem that the plaintiff was pro- 
ceeding on the theory of a malfeasance on the part of défendant, and that 
the damages claimed by him were incident to such an act; whereas, the 
undisputed fact is that the défendant so built itsroad under permission 
and authority from the town, given in an ordinance theretofore duiy 
adopted, for which défendant paid the town $10,000, and erected de- 
pot, etc., thereon, which grant the town under its charter was author- 
ized to make. There is therefore some show of authority for the posi- 
tion laken by défendant that the plaintiff, under such a pleading, ought 
not to be permitted to reoover as for a malfeasance. JRandle v. Railroad 
Co„ 65 Mo. 332. 

But, giving the plaintiff the benefit of the doubt in my mind as to 
whether this technical rulè is applicable to this case, I will proceed to 
consider the cause on Uë mérita. The adjacent property owner on a 
street has a definite, recognized right to and interest in the street in front 
of his property. It is a right to the free use of the street, in order to 
the enjoy ment of his property, as a means or access thereto and there- 
from. While this is so, the public likewise hâve an equal recognized 
right in such street which has been dedicated to the public use. Such 
streéts are subject to wbat isknown as "urban servitudes," which in many 
respects are paramount to the right of the owner iû fee of the contiguoiis 
lots. The State, in the exercise of its sovereignty, and the municipal 
corporation, hâve the power to authorize the appropriation of such streets 
to such uses "as are conducive to the public good, and do not inte». 
fere with their complète and unrestricted use as highways; and in doing 
so it is not obliged to confine itself to such uses as hâve already beén 
permitted. As civilization advances, new uses may be found expédi- 
ent." Ang, Highw. § 312; Thomp. Highw. c, 2, pp. 25-27. It is 
now the recognized rule in this state that railroads operated by steam are 
permissible upon such streets, "because such methods of transportation 
and travel are among those to which the street may be properly applied, 
as not being inconsistent with its free and unrestricted use." Jvlia 
BuUdiitg Ass'n v. Beli Td. Go., 88 Mo. 271, and toc. di. So deeply 
rooted is this doctrine in this jurisdiction that so eminent a jurist as 
Judge NoETON, in the case last cited, expressed a doubt as to whether 
or not, after the dedication of property fora street, by which thededi- 
cator gives up his right to compensation for the uses iucluded in the 
dedication^ "hedoes not also give up his right to compensation for dam- 
ages to adjacent property îlot taken, resulting from the application of 
the street to a use which by his dedication he authorized it to be put." 

By the constitution of this state of 1876, art. 2, § 21, it is provided 
''that private property shall not be taken or damaged for public use 
v.4lF.no.l2— 42 
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J-without jmst conjipéilsatlcfni^ ; UndertUis provision, ît tas bèen^heMby 
■the siipreme court of the etate that damages resulting from an important 
-and lîadical change in th«! grade of the street may bérecovered by;an ad- 
■jàcentfpropètïy pwrien j ,Wef(h v. Oity of Spnngfidd,78 Mo. 107 ; iTouse- 
kolder'v. Oify) of Karisaa, SBlMo. 488. But this right in later cases is 
limited tOithèiqstahce;of' iaeudden and extraordînary change of grade, 
and notfrobi suoh improvements of the streèt, in any brdinary and 
xeascHiablè mode deemed 'bénéficiai to the public good; for as to thèse 
the latnowner must be assumed to hâve cûnsented. " Julia Building Ass'n 
M.Béli'Td. Co^, siiprov lapproving the opinion of DiCKEYyGi J., in Rîgney 
Vv Citi/qjf^iîfticajro, 102 111. 64, from whjch etate the foregoing provision 
of the:Missouri constitution was taken. Tbe construction placed by the 
BUIffemè court of Illinois in the case jost cited ûpon sàid constitutional 
provision' hasi further beeh approved by thé suprême court of Missouri 
in\B«ae.T.i(% lo/ St. Loim, 93 Mo. 408-416, 6 S. W. Rep. 257, as 
foUows: . - < 

'''IkàU!case8«n{o Warrant à recoVery, It must appear thàt there hàs been 
Boiûe djisct'jbysical disttirbaiice of atight, either public! «r; private, whjeh 
the plaînjjjff enjoys in eonn^tjpn with his property, ai)d which giyes to it an 
ad^jtiori^l y^ue.: aqà thatt,, j^V» r^asop o£ sucb distuibance, h^ihas su^aiiied a 
spéciàrdàiiiagewitn respect td tîs property Jn èxcess of'thàtsustâinéd by the 
' public j^enéraUy.". This là f tirther qiiàli 8ed by the statement fchatj ' in thé ab- 
sence oï'ahystatutory orcortstltutional provision oa the Bubjedt, the commob 
law aftords âredress in ali; buch caâès ; and we h&ve no doubt it waa the intral- 
tion:of ttje fr^tmeca of theptees^nt eonsjtitutionto req'uire compensation tO be 
,mad|^ in ^ça^ea wher^. biit iÇor.sqme legisl^ti've enacttpÇQt» an, action would 
Uéby/thecommon l.awj^'^",\^.,' '.^'"y .;'^ ' ,,■','.' :i',/ ,.\.-. 

It therefore resultsiroini the foregoing principleâ that the plaintifF, as 
an adjacent property lownerabutting on the street, is remitted to the 
~common-la*r iule as the basis; of hisrecovery; that he:"must show, to 
entitle.himîto Tecoveri damages for obstumetion to a highiway, that the 
damages ate pecïdiartohimj différent in kind, and not merely in degree, 
from those Bufféredby othermembersof the community.". 2 DilL Mun. 
Corp. (3d Ed.)r§;730.. Acdardingly, it was held in Eude v, Œy of St. 
Imm, m/^d, Mioy/ed iiL FaArcMld v. Oiiy ofSti Louis, 97 Mo. 86, 11 S. 
W. Rep. 60;,^ ând Oainman v.Miy of St. Louis, 97 Mo. 92, 11 S. W. Rep. 
,60j.that tbe abjitting lot-owner could not recover for eonsequential dam- 
ages wbereitbe obstruction of the street 4id not lie immédiately opposite 
to his property, and where the inconvcnience and discomfort arising from 
rthe obgtruCtioniwaBalikecommoh tothe public and other pf operty own- 
era in the vicinityy although his injury may bave differed in degree from 
that oflothérs, but was not peculiar tohim in kind. 

The application of thèse principlesto the facts of the caaeat bar makes 

itat once olear that the plàihtiSih^ based bis calculation for damages 

upon a false itheoJry, in part, at leasfci Muoh qfthe eyidence infroduced 

' by' hini for: :the >àscertainment of his daJaaages i is not admissible. Hie 

Iclaims, fcH* instaiiice, tSiat a part of his assumed damàgeàresults from the 

tJoBS of triade to his houîse or store, by aa lobstrùction to Front street sonie 
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fe]ooks to the west of his store-JioTise, by the défendant erecting its dépôt 
station so as to obstruct much of the travel on said etreet, and by the 
crossing of defendant's road over this street still furtber west, which 
occasioned the opening of anothér street on the hill, sotne two blôcks to 
the north of Front street, onto Which much of the travel from Front street 
was diverted. Such damage is not peculiar to him,^— différent in kind 
from those suffered by other members of the community. The town 
authorities might hâve opened this street ma sponte, and by its superior 
condition hâve invited and drawn the whole travel over it instead of 
Front street, without the consent of plaintiff, and without any liability 
to him for such résultant injury . So if, by reasou of the planting of this 
railroad track in Front street, with the attendant noise, discom fort, and 
alarm of its engines, parties coming to said town to trade should bave 
gone on other streets with their teams and done their trading at other 
business bouses, no cause of action would bave been given therefor to the 
plaintiff. Randle v. Railway Co. , supra, and cases heretofore cited. 

The wrorigful acts specified'in the pétition, from which the damages 
claimed are alleged to flow, are the erecting of high embankments, chang- 
ing the grade of the street, and digging ditchea to a great depth and 
widf h ; whereby said street, with its crossings, was so obstrueted that it 
cannot be used by plaintiff for the benefit of his property. The matter 
of the embankment and the grade of the street will be considered to- 
gether. It is true the grade of the railroad track in front of the plain- 
tiff's property was higher than that of the street, but in no sensé so high 
as to makë an enàbankmént obstructing thé view of or àccëss to plaintiff 's 
property. At the time of thé location of the railroad track there was 
in the street, a little west of the front of plaintiff's property, quite a 
dépression, where a horse^rack had stood, occasioned, perhaps, by the 
tram ping of horses; and as there was an accumulation of water, foUowed 
by mud, it is not apparent that fiUing it up would be objectionable to 
any one. It was fiUed by the railroad, and the grade of the street 
was raised until it was brought up within a few inches of the plane of 
the sidewalk io front of plaintiff's store. I quite cbncur with the tes- 
timony of several witnesses that this was rather an improvement of the 
street. It is inconceivable bow any injury to plaintiff's property resulted 
from this change, making it oo^iform more nearly to the grade of the 
railroad track. 

With respect to the ditcb, the évidence shows that, at the timç| de- 
fendant btnilt its road-bed in said street, it dug a ditch or drain along its 
north side, about 3 feet wide and 18 or 20 inches deep, for the purpose 
of carrying off the water which came down from the bluff onto said street. 
The défendant contends that it was required to construct this ditch by 
section 810, Eev. St. 1879, which is as follows: 

"It shall bé the duty of every corporation, company, or person owning or 
operatlng any raih'oad or branch tliereuf in this state, and of any corporation, 
Company, or persou constructing any milroad in this state, within three months 
aftçr the çompletion of the saïue througb any county.in this state, to cause to 
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be construëtiëd and maintained suitable ditches and drains along eacb side of 
the rqad'b^d of sueh railroad to connect with ditches, drains, or water-courses, 
80 as to afford sufflcient outlet to drain and carry ofE tlie water along such rail- 
road, whenever the draining of saoh water has been obstructed or rendered 
necessary by the construction of such railroad. " 

I question whether this provision of the statut© is applicable to the 
instance of a railroad construoted along a street in a town or city. It 
could hardly be expected that a; railroad company would erect high em- 
bankments in a street without spécial authority therefor; for ordinarily, 
aiid of right, a railroad should be required by the city authorities, in 
granting it the license to so use its street, to construct its road-bed on 
the established grade of the streety or, if they do not conform to the ex- 
isting grade, they are usually required to reform the grade of the street 
to that of the railroad track; and, if by such change of grade damage 
should beoccasionëd to the adjacent property owner, the company would 
be liable therefor. My opinion is that said provision of the statute was 
intended by thé législature to apply only to such roads running through 
country districts, because; it says, "constructing any railroad in any 
county of this state;'? and in thé clause immediately succèeding occurs 
the foUôwing: < 

"And, in case siich corporation,' cOmpany, or person shall fail or neglect to 
construct and maintain such ditches or drains within the time limited in this 
article, thè county courts of the couhties through which said railroad has been 
or may be loci^ted are hereby authorized and required, upon the pétition of 
tweuty land-owners of such couijty along the Une pt and contiguous to snch 
railroad, to cause sùch ditches or drains to becunstructèd and maintained; and 
such court may maiqtain an action against Such Corporation," etc., "so fail- 
ing to construct and maintain sach ditches or drains, in any court of cottipe- 
tent jurisdictionj in the name of such coimty, and shall be entitled to recover 
ail costs, expansés, and damages incurred and accruing in the construction 
and maintenance of such ditches or drains." 

Itis not ajiparént that it could hâve been in themind of the législature to 
authorize the cdunty court to hâve any thîng to do with the bringing of suits 
for the recovery bfsuch damages, or overseeing any suCh matter, within the 
corporate limits of the municipality; for the latter is a body politic, in- 
vested with éontrol and jurisdiction of its streets and internai government, 
with power to sue and be sued, etc. The ordinariee passed by the city au- 
thorizing défendant to construct its. road along said street con tains no pro- 
vision respecting such ditch or drain. Its construction, thereforè, was the 
voluntary act of the défendant, and eyidently was done for the purpose of 
protecting its own property, and n'ot that of the public. It would thereforè 
séem to foUbW that, if any spécial daniage has resulted from -its con- 
struction td the plàintiff, he is entitled to recover therefor. Aftet the de- 
fendant construoted this ditch with a width of 3 feet and a depth of 18 
or 20 incheSj jt did npt so njaintain it, but suffered it to widen and en- 
large by thescoring or falling in of the sides, until its width was in- 
creased to 6 or 7 feèt; and its depth also increased, caused by the flow 
of surface watéf through it. It ivàa the duty of the town of Gamden to 
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have kept this street in repair in front of plaintifPs property, and for ita 
neglect in that respect it was and îs liable to any one sustaining damage 
therefrom. Torpey v. OWy of Independence, 24 Mo. App. 288. 

It would not foHow, however, that the liability of the city for permit- 
ting this nuisance would exempt the défendant from liability for its tort. 
The only damage, however, which the plaintifiF can recover under the 
allégations of his pétition, is such as flow directly from the digging of 
the ditch. The pétition is not framed on the theory of defendant's neg- 
lect in suffering the enlargement of the ditch after the digging. Benson 
V. Railroad Co., 78 Mo. 513; Bird v. Railvmy Oo., 30 Mo. App. 379. 
The ditch dug by défendant left between it and the sidewalk in front of 
plaintififs property 19 feet, the sidewalk itself being 11 feet wide. The 
railroad track was 22 feet from said sidewalk, The spécial inconvenience 
and injury claimed by the plaintifif to his property, in conséquence of 
the proximity of the ditch, is that it prevented him from the free and 
rightful use of his warehouse; that he could not drive a wagon up to 
this warehouse and back it to the platform, and unload goods ând prod- 
uce therefrom, as theretofore; that, owingtothenarrownessofthe street, 
a wagon could not turn around therein in front of his store, etc. This 
inconvenience becomes the more apparent wheii it is considered that 
ihere was no practicable outlet for wagons turning to the north or to the 
south açross the railroad tracks to the west of this wareroom. 

It is difficult to escapç the conclusion, from the évidence, that the 
proximity of this ditch did interfère with plaintiffs privilège in this re- 
spect. The more difficult question which I have fouhd to solve, in view 
«f the évidence, is how to ascçrtain the measure of plaintifPs damage re- 
sulting from this obstruction; for the reason that plaintifif, by'his évi- 
dence, bas iurnished the court little data by which to proceed in this es- 
timation. The case was tried by plaintifFon the theory that the damages 
were to the freehold, tending to its permanent dépréciation. This, how- 
ever, is not the law as applied to the facts of this case. As the défend- 
ant had constructed this ditch without authority of law or any grant from 
the town, it was in the nature of a nuisance, which the town at any time 
<;ould abate. It is therefore but permissive and temporary in itscharac- 
fer, and as such it comes within the rule laid down by the suprême court 
•of this State in Smith v. RaUroad Co., 98 Mo. 20, 11 S. W. Rep. 269, 
where il is held that the party injured can recovèr only for the diminu- 
tion of the rental value of the property to the time Of beginning his ac- 
tion. I conclude from the évidence before me that the market value of 
this property, independent of the existence of this railroad and tràck in 
said town, w^as not over $2,500 or $3,000. It was almost impossible 
for the witnesses to place anything like reliable market value thereon, 
for the reason that there did not seem to be any sale for such property 
in the town. Giving the plaintiff the largest margin possible under the 
évidence, the value of the fee to this property may be placed at $3,000. 
It would be a libéral estimate to place its rental at 10 per cetit. of its 
valuation, which would be $300 per year. The more troublesoraô ques- 
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tîon, thon, anses, by whatsafe and relîable data, toavoîd conjecture, îs 
the court, under the évidence before it, to arrive at the diminution of 
this annual rental conséquent upon the f)rèsence 6f this ditch? As this 
estimation is to be based solely upon the ineonvenience of getting the 
goods and produce from a, wagon into the warehouse or storfr-room, I think 
15 per centi on ihe rental value would be a libéral allowance, on the év- 
idence before the court; which up to the tinae of the institution of suit 
would amount to $76, for which sum judgmeut will go for plaintifif. 



EtLTTHOBPB Alfi-BBAEEi Co. V. SlBB. 
I; {CiireuU Comt, S. V. New Tark. Maroh 6, 1890.) 

LCONTSAOTS— RbFCSAL to ALLOW PB|(F0BUA.NCIB.' 

Defeadant made no objectiôitè to plans for elevator cars contracted for, whea 
submltted to Wm, and stood by until one had beèn put In, when he bec^me dissat- 
Isfled witb its carnring capaoity, and asked to bave a différent car nsed in the sec- 
ond elevator, whicn was tDîE|n, Witb tbe exception of puttlng the car in place, near- 
ly completed, but refused tO-glVe a Wrltten ordër for the change, and prevented 
plaintis's men from putting, in the origiqal: car. Plaintiff had had diffiovilty in 
getting the payments deslréa <ts thè work progressed, and refused to make a change 
without a writing. Held, that défendant had âecepted the plans, and was guilty of 
a breacb of contract in ref uaing to allow plaintifl; to put tbe second car in. 
t. BÀME— Damages for Bbbach. 
' Plaintiff, taaving pro vlâëd tnabhlnery for an elevator, and dellvered it on defend- 
«nt's'premlses, add naving beeii wrongfuUy prevented by défendant from complet- 
ing thé contract, can rccover the full value of his labor and materials, though de- 
- /'fendaùtafterwardsânished thé elevator, not asing the detached portion of plain- 
'tiff'B materials. 
8. Sams. 

Damtwes for refusai to açcept ëlevators ordered, where they remain at the fao> 
' tory, ana no loss of profits is proVâd, oonstsjb ip the cost of storage and insuranoe.' 

;At Law. Action for breach of contract. 

SamtteZ .4sAton, for plaintiff. . 

ÂU)eri I. Sire axià GM'Oncey, Skaff&r, for diQÎenâa,nt, 

Shipman, J. This is an action at lawj which was tried by the court; 
a.trial by jury having been waived by *ritten stipulation signed by the 
parties. Upon said trial the following facts were found to hâve been 
proyed, and to be true: The plaintiff is, and was at the commencement 
of thissuit, a corporation dulyincorporated under and by virtue of the 
lawa of the State of Illinois, and located in and an inhabitant of Chicago, 
ingaid state, where it has and continuoualy bas had its principal place 
ojf: business^ The défendant: is, and was at the commencement of this 
BBit, a citizen of the state ofrNew York, and a résident and an inhabitant 
of New York city, inthe eonthern district of said state. The plaintiff 
isi a manufacturer of ëlevators. On or àbout Gctober 1, 1888, the plain- 
tiff; and défendant! enteted' into a written contract whereby the plaintiff 
agreed to fumish and ereet for the défendant, in a good, substantial, and 
workman-like manner, two hydraulic passenger ëlevators in his double 
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aparttoent or flat buildiûgB diï Ï'ifty-Ninth strëet, opposite Central parlt, 
and knôwn as the "East aîïd West Flats," and two safëty steam passènger 
elevators, — one in the adjoining résidence building on Fifty-Niuth strëet, 
and one in the ofBce building corner of Center and Reade streets, — ail in 
the city of New York; making in ail four elevators, with the appurté- 
Banoe^^and appliances as specified andagreed upon, ready for use in 80 
to 90 days froni date of receipt of approved plans, for the sum of $6i7S0; 
one^hàlf thereof to be due and payable when the machines werie in th« 
buildings, and the other hiîilf thereof to be pàid when the said elevators 
■were up, and in complète ruhning ordër; payments to be made upon the 
"written order of the plaintiff, provided thë défendant should be'satisfied 
with the amount, as the wbrk progressed. The plaintiff, in its cpm- 
plaint, avers that it coinplied with the terms and conditions on its part 
to be performed, and erected, and completèd in running order, the eleva- 
tor in the West flat, and; Very nearly completèd the érection of the feîêva- 
tOT in the East flat, when the prosecution of thework was stoppëd and 
probibited by the défendant; that the àteam elevators were ready for 
âhipment, but the défendant requested that they should net be éhipped 
from Chicago, but should xemain there in Store uhtil he shoùld déeiâë 
upôn some proposed changes, ail of v'hich= was dohej and that they ïe- 
mained subjeçt tô his order; that he bas nevér ôrdëred the same to be 
ship^ed, although the plaintiff bas been ready to do so, and to coînply 
with the contraot. The compkinant also allegèd that ithad guffered spécial 
damage by reàson of obstructions and hindraûces by the défendant to 
the rapid prosecution bf sâîd work, and had incùrred extria expensefor 
insnranëe and storàgé'bf théproperty. The stim of $1,900 wàs paid by 
tihe défendant upon the conlract. The defeùdant allèges in his answer 
that thé plaintiff wholly ueglécted and failed to perform its contraot, and 
also sets up a cbunter-clsiim for damages arising from such neglect; 

Thefiûding of facts in this case is made diffioult' by the complote an- 
tâgoriiém of the witnësses for the respective parties to each other in re- 
gard to almost every important fact in the Case. This diversity com- 
menoës with the terms of the written contract; the respective copies 
which are ptoduCed by the parties being ufilikè. Quite an important 
part bf the terms of payment contained in the printed proposais of the 
plaintiff 18 erased in the deféndant's copy, and upon thé question wheth- 
er this êrasure was madë by consent or wrongfùliy the parties are at 
variancè. I am convincëd of the honesty of each of the witnësses God- 
win and A: B. EUithorpe, whose testimony upon this point is hot rec- 
oncilablë. The weight of the testimony leads tb the conclusion that the 
contract, which bas béen heretofore stated, and which is known in the 
case as "Exhibit D," Was the one which was made. Exhibit G was 
made in the manner and at the time statèd by A; B. EUithorpe. 

ÔnOctober 28, 1888, A. B. EUithorpe, the plaintiff 's gênerai manager, 
came to New York with Frank Roche, his forenian, and on the neXt day 
saw the défendant, and- the différent buildings in which the elevators 
were tb' be placed. Roche; did not commence work until Debember 
20thj when he began in the apartinent' bbdse on Fifty-Niilth ëtreet. 
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Durjng a portion, at least, of his timç, he was at work in the érection of 
elevators for other people. The reason which is given by the plaintiff 
for this delay is that the Fifty-Njnth street cellars and the hatchways 
were not ready for the elevators, and that it was practically impossible 
to commence sooner. There may hâve been some ground for this as- 
sertion on the very first few days of November, but the extent and the 
duration of this alleged cause .are very much exaggerated. The im- 
portant reason was that the machipery was not completed in Chicago. 
This conclusion is based upon' the correspondence. On November 28, 
1888, the plaintifl' wrote the défendant as folio ws: 

"We to-day send you design of cars for jour passenger elevatorfor your 
approval; ail cars to be of the same design. Please approve and return same, 
80 that they may be put urider way. The hydraulic engines are uuder way, 
and wiUsôûti be ready to ship.," 

On Nflvfember 30th the défendant wrote the plaintiff requesting an in- 
tervie^v in regard to the Center and Heade street elevator, to which the 
plaintiff. replied, on December Sds "Your elevators are being pushed 
with ail possible dispatch;" and, in regard to the Center-Street elevator, 
that it was, waiting the defendant's décision in regard to his option as to 
the kind of machine which he wouîd take. At the date of this letter the 
machines were, manifestly, not ready in Chicago. The raachinery for 
the hydraulic elevators reached New York about Deceniber 22, 1888. 
While this delay existed, and its chief cause is to be attributed to the 
plaintiff, the défendant waa not particularly burdened or annoyed by it. 
He was not at that time, apparently, anxious for the speedy completion 
of his bouses. The plaintiff prosecuted its work in the apartment houses 
with some breaks, occasioned, to a very limited extent, by the fact that 
its workmen were at times hinder^d by the use of the stairways by the de- 
fendant's workmen. On January 24, 1889, it drew upon the défendant for 
$1,500, which fdraft was returned protested; and then it stopped work 
on acQount of this non-payment. On January 31st the défendant com- 
plained by letter pf this cessation, which he said was not in àccordance 
with the contract. The plaintiff replied on February 2d, daiming com- 
pliance, and bn^çibruary Sth the défendant agreed in writing to pay $1,- 
500 on account, "as per contract," immediately after the elevator in the 
West flat was running. Work was then resumed, and the elevator in 
the West flat was completed March 6th, and the $1,500 were paid in 
àccordance with the agreenient of February Sth. At this time the work 
upon the elevator in the East flat was nearly done. The only remaining 
work was to place the car in pogitipn, and to connect with it the cables, 
sheaves, and fittings. The car and tb^se articles were in the cellar, ready 

>tQ be put up.r TwQ w^eeks' work would hâve completed the elevator. 
The design for ail, the cars was sent to the défendant for his approval 

,by;letter of November 88th, which, bas been heretofore quoted. The 
contract specified that the design was to be submitted for approval. The 
other plans hadbpen approved. The défendant did not reply by letter, 
but in January the gênerai manager of the plaintiff saw him in New York 

.on the subject. He did not dissent to the design, and cars for the apart- 
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ment house elevators were thereupon built accordingly. The design or 
plan for the cars was shown by Mr. Roche to Mr. Godwin, the architect, 
who disliked it, and objected to it on account of its small size. The 
well-hoie or hatchway was a small one, and he wanted as much room as 
possible in the car. The design was for a "side-post" car, and was as 
large as the well-hole permitted , but in a side-post car there are, neces- 
sarily, inside projections, which diminish the inside size or capacity of 
the car for carrying passengers. When the dimensions are necessarily 
small, a "corner-post" car furnishes considerably more inside space. 
The architect objected to this kind of car, but no one declined to accept 
the design, and no one demanded or required of the plaintiËF a corner- 
post car. The défendant communicated nothing definite and positive, 
— by his acts assented to the design, and permitted the side-post car to 
be put up in the West flat without objection. When that elevator was 
completed, and he saw the car in running order, he was disappointed at 
its carrying capacity; but he accepted the elevator. On March 7th, he 
told Mr. Ellithorpe that he wanted a corner-post car for the East flat, 
who replied that he would put one in, if he had a written order to that 
effect. His idea was that he was to bave an extra price for the change, 
inasmuch ad a new car would be required. Mr. Sire replied that he 
would not give a written order; that they were honest people. Elli- 
thorpe had been annoyed and troubled at Sire's refusai to pay more 
money as the work progressed, distrusted him, refused to change with- 
out a written order, and also wanted an additional payment for the work 
done upon the East flat, which Sire refused to give. As to what subse- 
quently happened, — and this is the part of the case in regard to which 
I am in most doubt, — the parties are at a total disagreément. The plain- 
tifiPs theory is that Sire prevented its workmen from prosecuting the 
work, and drove them out of the building. The defendant's theory is 
that the plaintiff voluntarily stopped and abandoned the work, because 
it could get no money, and that priorto its abandonment, viz., on March 
7th, he told the plaintiff to go on with the work. It is true that the 
plaintiff wanted a payment, but it had completed one elevator, and could 
complète another in a sliort time. That part of the job was almost at 
an end. On the other hand, Sire wanted a corner-post car in the East 
flat, and gave orders not to allow a side-post car to be plaçed; andwheû 
the plaintiff's men went there, and entered upon the work, preliminary 
to putting up such a car, they were stopped, and told not to put it up. 
They were not prevented from any kind of work. They were prevented 
from putting up a side-post car. The turning-point in this part of the 
case is the dissatisfaction of Sire with the carrying capacity of the car, 
his détermination to hâve a corner-post car, and to get it without having 
bound himself to pay a new price for it. By the contract, the défend- 
ant was to bave the option, at any time within 30 days, of substituting 
a screw-worm belt elevator in place of the direct steam elevator in the 
Center-Street building, at a reduced price. He did not make the sub- 
stitution. About December 9th, he made a bargain to sell the building, 
and he wanted to be released from the Center-Street part of the contracta 
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He;hàd.ïd.d She plaintiff thatibe was thinking of selliiig the buililiog, 
î^ûd,: if it was sold j asked th e cost of caneellation. He . was subsequently 
told' that oit would be $200. He then told the plaintiff not to ship th& 
maohinery for that elevatory and he would either provide another build- 
ing fcff ityor make a bargaîn to. baye the plaintiff tak% it back. About 
the sanie timethe défendant alâo bad in contemplation a change in the 
private house in Fifty-Ninth street from a steam to a hydraulic elevator, 
inquired of the plaintiff the cost of such a change, and instructed it to 
retain, and not to Bhip, thô eteam devator. The œachinery for thèse 
elevators waa eonsequently held, by Ûiet plaintiff, in its warehouse, await- 
ing orders from the défendant, which ivere nevergiven, although bis at- 
tention waa called to tbeiaiportancèofia décision by letters of February 
2d and Marchi lltb. The œarket value of the finished work of each ma- 
chine unset was $650 to $700, Afairprice for the storage and Insur- 
ance is $25 per machine. The value of the work done by the plaintiff 
in thè privaté'residence was $601.: 'The value of the elevator in the West 
flat was $2,^0. The outlay for and value of the work and labor, and 
set macbinery, and the unseticair and machinery, in the East Fiat, was 
$2,050. The défendant afterwards provided another car, and finished 
the East flat elevator at bis own expense, not using the plaintiff's mater 
riais therefor, which are still in the'ibuilding. It was not finished on 
May Ist. On Marcb lltb the plaintiff wrote the défendant, claiming a 
loss on accOunt of delays and obstructions in conséquence of bis non- 
cbmpliance with the contraet; tbat two steam machines had beenfiniahed^ 
and were held in store by bis instructions; claiming tbat half the contraet 
priée was due by the terms of the contraet; asking for its payment, and 
for a meeting in which tbey migbt détermine ail the questions which 
were involved» The défendants brother and attorney replied on March 
14th, asseeting a readiness to fulfill the contraet,— ra désire tbat the plain- 
tiff should fulûU without delay; that there was notbing to détermine 
lipon except for tbe plaintiff to exécute the contraet; and denying tbat 
he then owed any sum whatever. '.There was, manifestly, much to dé- 
termine in regard to the steam elevators. 

)/ Neither party complied with thé.contract. The plaintiff did not com- 
plète .the elevators in the apartment bouse within the specified time. 
Î!his non-compliance was fully waived by the défendant. The défend- 
ant had in fact accepted plans for the cars. He did not décline to ac- 
oept them when tbey were submitted, and he permitted the car toi be 
put into the elevator; the work pasaing almost daUy under bis observa- 
tion. He could riot thereafter requîre a corner-post car in the East flat 
elevator without compensation, and oould not cômpel the plaintiff ta 
stdpwork unless it provided.sucb new car. The refusai of the défend- 
ant to permit the completion of the East flat elevator by the érection of 
a side-post car was a breach of the contraet, and there was no wiUful aban- 
àénment of the work on the part of the plaintiff. The défendant lost 
rent upon some of the apartments in the East flat because the elevator 
was not running on the Ist of May, but such loss is attributable to his 
own conduct; and upon the counter-claim no loss or damage is praved 
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for wliich the plaintiflF is liable. The plaintïff was at ail times ready and 
willing to perform its part of the contract, except in the matter of tifidé, 
which breach was wâived by the défendant.. The plaintiff having in 
good faith built and completed the West flat elevator, though not within 
the time prescribed by the contract, and the défendant having accepted 
the work, the plaintiff can recover the value of the elevator. 

Inasmuch as the plaintiff had fùlly provided machinery, car, and 
appliances for the East flat elevator; had delivered thera ail to the de- 
fendant upon his premises in pursuanee of the contract, where they 
Btill remain; had set the machinery, and nearly completed the work and 
labor upon the elevator, and was Without its fault prevented by the dé- 
fendant from completing the performance of the contract, — it is entitled 
to recover its loss, which consists, in this case, of its outlay, and is the 
8um of $2,050. It is also entitled to recover damages from the defend- 
ant's virtual refusai to bave the contïact in regard to the steam elevators 
carried out. As the machinery is still on hand, and no loss of profits is 
proved, the damages are merely the proper cost of the storage, and the 
expenses of insurance, viz. , $50. The plaintiff is also entitled to recover 
$60; the same being the value of the work and material placed upon the 
private résidence. The sum of $1,900 having been paid by the défend- 
ant, the balance which was due is $2,485; for which sum, with légal in- 
terest from March 14, 1889, aa a part of the damages, let judgment be 
entered for the plaintiff. 



BoRGMAK V. Omaha & St. L. Ry. Co. 
(Cirewtt Cov/rt, S. D. Icnoa. Febrnary 25, 1890.) 

UuTiiB Ain) Servant— Neoligenob op Viob-Pbincipai» 

The foreman of railroad repair-shops, to whom is intrasteâ the task of restoring 
wreckea trains, with tha assistance of a crew of men selected from the workmen 
in the shops and the section hands, and wbo bas charge of ail the men engaged in 
restoring the train, is, when tn charge of a wreck, a vice-principal, for whose nég- 
ligence the railroad compasy is Uable to a workman injured while uuder his orders. 

At Law. On motion for new trial, 
Before Brkweb and Shibas, JJ. 

Beewee, J. In this case is presented a motion for a new trial. The 
principal question arises on thèse facts: Plaintiff was a section hand, 
working on the railroad, then in charge of a receiver, whose responsibility 
is now assumed by the défendant. A train had been derailed, by which 
the engine and tender wholly left the track. In attempting to get the 
tender back on the track, the plaintiff was injured, and the claim was 
that the injnry was through the négligence of one 0. E. Smothers, in 
charge of the work, and known as the "wreck-master" of theroad. The 
trial judge ruled that, whether Smothers was guilty of négligence or no, 
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he wsjsa fellov-servant of the, plaintifif, for whose négligence the master 
wasnbtresponsible, and that the only matter of négligence to be considered 
was that aîleged in failirig.to furnish reasonablyproper and safe tools and 
machinery. In c.ther words, the personal négligence of ail those eon- 
nected with the work of restoring the wreck was eliminated from the 
case. 

Now, the contention of plaintiff is that, within the spirit and reason- 
ing of the case of Railway Oo. v. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 
184, Ë|mothers occupied suçh a relation to the road and the work then 
pendjng as fairly to be considpred a vice-principal, — the immédiate and 
Personal représentative of the master. I hâve heretofore had occasion 
to notice the embarrassments that surround a case of this kind, sincethe 
décision of the Ross Case. See Howard v. RaUway Co., 26 Fed. Rep. 
837; Van Averyv. Railway Co., 35 Fed. Rep. 40; and Mealman v. Railway 
Co.,Zl Fed. Rep. 189. The Ross Case recognizes the rule that one hav- 
ing control of a department pf service is a vicé-priucipal, — one for whose 
négligence the master is responsible, — and affirms that a conductor of a 
train has such control of a department. It becomes necessary, there- 
fore, to détermine the position and duties of Smothers and other repré- 
sentatives of the Company présent at the time of this accident. Mr. 
Smothers' regular work was as foreman of car repairs at the gênerai 
shops of the company at Stànberr3% Mo. His immédiate superior there 
was J. D. Hunter, the master mechanic, who had control of the entire 
car department of the road. Wrecks, of course, on this road as others, 
were notof daily, but only occasional, occurrence. Whenever they hap- 
pened, the entire charge of them was placed in Mr. Smothers; the mas- 
ter mechanic not going away from Stanberry tolook after those matters.' 
The working force was obtained by taking skilled mechanics from the 
car and machine shops at Stanberry, and coUecting, for mère manual 
work, sectionmen along the road as nefeded. When the working force 
was thus collected, it was entirely under the control of Mr. Smothers. 
The work was, of course, tèmporary; for, as soon as tlie Wreck was re- 
stored, the sectionmen went back to their work on the track, and Mr. 
Smothers and the others to the shops at Stanberry, If the wreck was 
a light one, but few laborers would be collected; while, if the work was 
serious, many might be there under his direction. The work might be 
simple, or ij, might be one requiring the exercise of large skill and ability; 
so that, to meet the contingencies of the service, some one ought to be se- 
lected, and placed in charge, of ability, skill, and expérience. At this 
particular time the force under Mr. Smothers' control, at work on the 
wreck, was composed of ten or a dozen men. Besides Mr. Smothers, 
there was présent Mr. Coughlin, the gênerai road-master, and Mr. Bu- 
çhanan, the gênerai superintendent of the road. The road-master was 
there mainly for the purpose of putting the track in good condition after 
the wreck had bçen restpred; and Mr. Buchanan, while présent and ob- 
èerving what was. going on, was not interfering with Mr. Smothers in 
the work of restoring the wreck. As to his duties, the following extract 
fçom his testimony is sufficient: 



BOBQHAN V. OHÂHA & et. U RY. CO. 669 

"Question. As superintendent, what were your dutieai? Answer. I had 
gênerai oversight of the différent ones at work on tlie road. Q, And of ail 
business connected with the road? A. ïes, sir." 

And in référence to Mr. Smothers he gave this testimony: 
"Question. He went to ail wrecks on the road? AnsiDer. AU of any consé- 
quence, Q, At times, when*e would go away from Stanberry to t^e up a 
wreck, state whether or not he had any superior at that place in charge of 
the immédiate work. A. No, sir; everything was to be in his charge when he 
went to a wreck, — road-m aster and every one else. Ç. AU under him? A. 
Yes; for the tiniie being. Q. State whether ail machinery was in his charge 
also. A. Yes, sir. Q. Did he keep a wrecking crew at head-quarters? A, 
No. Q. He would sélect a crew from the section-hands along the road? A. 
Yes, sir. Q. In whatever direction he might go? A. Yes, sir. Sometimes 
Smothers would take them up as he went along, and sometimes the agent 
would notify them to go to the wreck. " 

From this it appears that Smothers had fiiU and entire control of this 
class of work, — this branch of the service, — and of ail engaged therein, 
including, among others, such gênerai officers as the road-master. It 
was a position of responsibility, requiring, for the efficient discharge of 
its duties, ability, skill, and expérience. While it was not a continuai, 
but only an occasional, service, yet that fact does not dimiiiish its im- 
portance to the Company and to the public. It was also an isolated 
service. The wreck might be any where along the track, away from shops 
and stations, and where, in the nature of things, the master could be 
présent only through him. Further, the very fact that it was an occa- 
sional service made the master's duty of selecting a skilled and compé- 
tent person to take charge thereof more imperative, because in each case 
a new body of men were coUected for the work, — men unacquainted with 
him, without opportunity of studying his methods and habits. Again, 
the work is attended with danger. Machinery is to be employed, power 
otsteam ïriàde use of, and ail the risks that flow therefrom attend this 
service. There may be many kinds of work going on, — mén with shovels, 
men operating a derrick, engineer and fireman moving an engine. AU 
thèse varions employés, doing their différent kinds of work in the one 
service of restoring the wreck, were in this case undep the control and 
direction of the wreck-master, Mr. Smothers. Further than that, ail that 
was done was donc under the eyes of the gênerai superintendent; the one 
who unquestionably represents the master on ail portions of the road. 
And while he did not in fact interfère, while he did not go there for the 
purpose of interfering, yet the gênerai oversight, as he says, was in him 
of ail the portions of the road and work, and he was there to take note 
of what was done; and, if it appeared that the wreck-master was incom- 
pétent and négligent, he was there with the duty on behalf of the master 
of controlling or suspending him. 

Many of the éléments which in the case of the conductor were noticed 
by the suprême court in the Ross Case as reasons for holding him a vice- 
principal, and a controUer of a department of service, as above noticed, 
exist hère; namely, entire control, sepfiration from ail other gênerai offi- 
cers, service requiring skill and ability, and attended with danger; many 
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employés un|ierj-hîtri' '^oing différent Mnds of work, teriding to accom- 
plish the oné seMôêf'àhd while, ^iïlîkè the çondiictor, his service is ïiot 
a daily, but an occasional, work, yet with him it wàs exclusive, he ha ving 
charge of ail that'aeïvièè and wol'k on this roàd. Whilé the matter is 
not clear to m'y min(^ and w^hile th^ case does not-cbme witbin the letter 
of the RoséCoBe, yét i tjiînk both the spirit an"d reasoning of thiat décision 
compel us to hold that the master was pfesent at the' time 6f this service 
in the.person.Srpfithcwreck-master and the gênerai superintendent, and 
that the former must be adjudged and considered as in oontrol of a de- 
.partment,-^a vice-principal j^for whose n^ligénce the master was re- 
sponsible. ' ■ 

The cage pf îMealîmon y. RaUway Qo., 8?ipm, iâ much relied upon by 
counsel for the railroad company, in which I hpld, on (leinùrrer, that 
an allégation that a party was master mechanic, havihg sole control of 
a yard, did not of itself show that he was in control bf a deparlment, 
and a viee-prihcipal. I did not in that case hold that such a person 
might not be a vice-principal, but sîmply that the exténtof his powers 
and dùties should bô more fuUy disclosed. I quote this language from 
that opinion: 

"It does not appear from the allégations of this complaint, further than that 
this master mechanic had sole Control of this yard. Whether it was a yard 
with one swltch or two; a slde track or two; whether it was a trifling matter, 
or a large and extensîve responsibility; whether this. sole control was limited 
to the repairs of enginesor thjngs of that ^ind, or whetlmr it went to the en- 
tire business of.a yard of sach size, ai)d with so extensive works and duties, 
that the Company is bound to put in charge some maA of expérience, informa- 
tion, and character,— one for whose acts, in ail respecta, it should be held re- 
sponsible, — is not sufBciently disclosed by a mère statement that the party 
was a master mechanic, having sole control of this yard. The size of the 
yard, the amount of responsibility or vastness of the business intrusted to 
hini, tlie extent of bis coptro^, is not disclosed. I do not mean to say that he 
does oocupy such a position that he cannot properly be considered as in con- 
trol of a department, so that the company may bé respoiisible. I simply hold 
that the complaint, as it stànds, is détective iti that respect, and the deiuurrer 
Will be sustained. " 

Now, in this case, that which nv^as there omitted is disclosed, and it 
sèems to me that it is apparent, not simply that the entire wreck service 
bh this road was placed in charge of Mr. Smothers, but also that the 
wprk, extending over the entire line of road, was of such importance to 
the company and the public, and of such nature in itself, as required 
that the company should put in charge some man of expérience, infor- 
îriation, and character, and one for whose acts in respect to the service it 
should be held responsiblé. I do not know that I can add anythihg to 
make my viéws clearer. It seems to me that my Brother Love erfed in 
jsvithdrawing this question of the persohal négligence of those in charge 
bf the work from the considération of the jury, and I therefore advise 
that à new trial be givèn. I bave considered this case upon gênerai 
principles, and in the light of the récent rulings of the suprême court of 
the United States. ' If the question were one of purely local law, and to be 
détermined by thé décisions of the suprême court of the state of Missouri, 
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iû which state thè' accident happened, there would be no question as to 
the responsibility of the master for the négligence of Smothers, the wreck- 
master. Moore v. Railway Gb.,85 Mo. 588; McDenwU y. RaUway Co., 
87 Mo. 285;. I?<rwlmgv. Allen, 88 Mo. 300; Tabler \. Railway Oa., 93 Mo. 
79, 5 S. W. Rep. 810. But, aa to how farsuch décisions should be con- 
trolling hère, see Easton v. Railway Co,, 32 Fed. Rep. 896, and Railway 
Co. V. LochoQod, 17 Wall. 368. 

Shieas, J. , (concwmri^.) lentirelyconcur in the conclusion announced 
in the foregoing opinion of the circuit judge, to the efifect that it was 
error to hôld, as matter of law, that Smothers, the wreck^master, was a 
fellow-^servant with plaintiff, for whose négligence in the control of tho 
work of removing the wrecked cars from the line of railway the Com- 
pany could not be held responsible, and that consequently a new trial 
should be granted. I cannot, however, yield aasent to the views therein 
expressed as to the test to be applied in determining whether, in a given 
case, parties occupy the position of co-employes. It is said that embar- 
rassments surround a case of this kind since the décision of the Ross Case 
by the suprême court. As I understand the principle intended to be 
recognized by the suprême court in the Ross Case, it is that where a given 
opération coûnected with a railway requires care and oversight for the 
proper performance thereof,atid for that pnrpose there is placed in charge 
thereof oûe clothed with the dùty of supervising and managing the giveû 
work, having the power of control and direction over those employed 
in the détails of the same, who in turn are expected to obey the orders 
and instructions of the former, such person, in carrying out the duty of 
control, supervision, and management, represents the company, and for 
Ms négligence in the performance thereof the company is responsible. 
The test of responsibility is not the question whether the person guilty 
of negligenjce is at.the head of some recognized department of the corpo^ 
rate business. Responsibility on the part of the company arises out of 
the fact that the power of control, management, and direction bas been 
conferred upon the one touching the spécial business in hand, and the 
duty of obédience is exacted from the others. The one is charged with 
the duty ofcontrolling, managing, directing; the others, with that of obé- 
dience and performance; and the relation thus constituted is not that of 
co-employes, but that of the représentative, of the company and its em- 
ployés. Under such circumstances, the railway company looks to the 
person who exer'cises the power of control aiid management, whether hè 
be called a superintendent, manager, road-mastèr, conductor, boss, fore- 
man, or what not, for the proper performance of the spécial work placed 
under his charge, and requires of those working under his direction obé- 
dience to his orders. Where obpdience is thus exacted, responsibility is 
ihcurred. The railway company cannot, in effect, say to its employés: 
"Hère is certain work to be done, requiring care and skill to secure its 
proper performance. In tiiè doing it, we place yoù under the control 
of A. B. , to whose skill and judgment we intrust the management of the 
#orM, and wé réqtiire of you obédience to his ordets and directions." 
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And thèn, when sought to be helS liable for the négligence of A. B. în 
tïie maïiagement of said work, causing injury to one under his control, 
eay: "A. B. did not represent the company. He was not the head of 
a départaient, or its équivalent. The work at which you were employed 
under his control- was a small matter. Only a few men were subject'to 
his orders. He wàs not clothed with the dignity of a vice-principal. 
He bossed you, but he did not represent the company. He was merely 
your co-servant; and the company, which required you to obey his or- 
ders, is not responsible for the resuit of such orders." The test is not 
necessarily to be found in the extent of the work to be done, in the num- 
ber of men employed, the size of a yard, or other like considérations. 
When the work to be done is of such a nature that supervision thereof 
is required, and the company confides to one the duty of exercising con- 
trol and management, and demanda of others obédience to his behests, 
it cannot be said that ail occupy the same position towards the Com- 
pany, and towards each other. In the management of the business, the 
one speaks for and represents the company, and, in carrying out the or- 
ders or obeying the directions of the one, the others are obeying the com- 
mands of the master. For négligence in the exercise of the duty of su- 
pervision and control, which is a duty of the masler not to be evaded, 
the corporation is responsible to one injured thereby, unless he is also 
guilty of négligence contributing to the injury. Thé test of responsibil- 
ity, it seems tô me, must be sought in this matter of the exercise, on the 
one hand, of control and supervision, and on the other of the duty of 
obédience to such supervision; and this relation may exist without re- 
gard to the extent of the work intrusted to the supervision of the repré- 
sentative of the company. Such seems to me to be the tendency of the 
later décisions npon this question, and, on principle, it seems to me to 
bè the rule best calculàted to produce bénéficiai results, when applied to 
the relations between railway companies and their numerous classes of 
employés. 



Walkee V. United States. 

{Distriot Court, E. D. MtstovH, E. D. Maroh 18, 1890.) 

1. EMCrÇIONa— CHIBI' SuPBRVISOB— Psn^r'APPI.IOATIONS pob Appointment, 

Rev. St. n. S. § 2026, which makeà It the duty of the chief superviser of élections 
to receive applications for appointmënt as supervisors, and to lay them faefore the 
court, and to furnish information to the court with respect to the applioauts, does 
not coDtemplate that the chief superviser shall prépare the applicauts' pétitions, 
and no fées are payable for such services. 

2. Bame — Instructions to Supbbvisobs. 

Under section 2026, making it the duty of the ohief supervisor to "prépare and 
furnish » » * instructions for the iiae and direction of the supervisors, " and 
section 2031, allowing him 20 cents for afflxing bis sb§1 to any document, he Is en- 
titled to fées for furnisbing instructions authenticated under his seal ; the fee being 
the same per folio as that allowed for dtafting papers, examinations, etc. 
8. Samb— Notices to Supbbvisobs. 

No fee is allowable "for drafting notices to supervisors to appear to verify regis- 
tratlon lists. " 
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C BAMB— FIWN8 SUPEHVISOBS' Rbcbipts. 

As no provision of law makes it the duty of the chief supervlsor to take receipts 
from snpervisors for books, papers, and blanks furnished them, such receipts are 
net documents which the law contemplated should be filed as a part of the records 
of the office, within the meaning of sections 3036, 3031, allowing a f ee for filing such 
documents. 
B. Same— Dbafting Supebvisorb' Aooodiîtb. 

Nofeecan be allowed the chief supervisor for "drafting accounts of supervis- 
ors. " 

6. BaME — OATH to SDPBBVISOBS' VorCHBES. 

He is entitled to fées for administering oaths to the s^gervisors' accounts, and 
"attaching the certiflcate or jurât," but not for af^xing his seal to the certiflcate 
or jurât 

7. SaME— ÔATHS TO Spboiai, Repobt. 

As section 3020 requlres the supervîsors' reports to the chief supervlsor to be un- 
der oath, be is also entitled to fées for administering oaths to spécial reports re- 
quired by him, and affizing his certiflcate thereto. 

8. Same — LiSTS fob Maushal. 

No fee is allowable to the chief supervisor "for making out a list of supervîsors 
for the use of the United States ma'rshsd in making a re<3^uisition for f unds, " and 
"certifying to oorreotness of same, " nor^for drafting notices to supervîsors to re- 
port and receive vouchers for service. " 
6. Bamb— Cebtiïting Dcplicate Vocchbes. 

There is no provision of law requiring duplicate vouchers to be made out and at- 
tached to the pay-roU, hence no fee is aiUowable for certifying such duplicates. 
10. Bamb— ExPBNSBS pob Pbinting Blanks. 

Under section 3036, requiring the chief supervisor to" prépare and furnish ail 
necessary books, forms, blanks," etc., he is entitled to be reimbursed for expenses 
' " for printingblank forms of application f or appointment as supervîsors, and for 
priuting blauk forms of oaths to be taken by supervîsors. " 

At Law. 

George D. Reynçilds, U. S. Dist. Atty. 
Wm. R. Walker, pro se. 

Thayee, J. This is a suit nnder the act of March 3, 1887, (24 U. S. 
St. 605,) by the chief supervisor of élections of this judicial district, for 
disallowed fées amounting, in the aggregate, to $742.30. Exhibit B, at- 
tached to the pétition, contains an itemized statement of the fées claimed 
and disallowed. No further statement of the facts seems to be necessary 
than that the évidence shows that ail the services were rendered for which 
compensation is claimed. As usually happens in this class of cases, the 
question is not whether the services were rendered, but whether any law 
of the United States required them to be rendered, and fixed the com- 
pensation therefor. 

CONOmSIONS OF LAW. 

1. The first item of the account is for drafting 16 pétitions to the 
United States circuit court for the appointment of certain persons as su- 
pervîsors of élection. Section 2026, Rev. St. U. S., makes it the chief 
Bupervisor's duty to receive applications for appointment as supervîsors, 
and to lay them before the court, and to furnish information to the court 
with respect to the applicants. The statute does not contemplate that 
the chief supervisor shall prépare pétitions for persons seeking appoint- 
ments under him as supervîsors; and, for that reason, the work not be- 
ing in the Une of the chief supervisor's duty, but purely voluntary, he 
cannot charge for it. It is so held in other districts. Gayer v. U. 8., 
33 Fed. Bep. 625. 

v.4lF.no.l2— 43 
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.2. The pqxt two items, Nos. 2 and 3, are "for draffinginSlïtictîons to'' 
sapervisors, containirig 60 folios," and "for afiBxing his officiai seal"to 
e^çh ^copy of the instructiîjiis farnished to 316 supervi'sprs. Section 
2026 i supra, makes it the duty of the chief superviser to "prépare and 
furnish * * * instructions for the use and direction of the super- 
visors of élection." The instructions so prepared and furnished should, 
unquestionahly, be authenticated by the chief supervisor's seal of office. 
Seçtiotf 2031 clearly contemplâtes that heshall hâve an officiai seal, and 
allows him 20 cents for affixing it to any document. Fifteen cents per 
folio is also the sum allowed, for drafting papers, examinations, etc., and 
for msiangand indexing the records of his office. Thèse two items, 
amounting to 870.50, seem to be valid chargés against the United States 
underthe provisions of law last cited, ^nd they are hereby allowed. 
Bimilar fées for preparing instructions hâve been allowed by other courts. 
Odyer v. Jj. S., mpra; Poinîer v. U. S,, 40 Fed. Rep. 139. 

3. The next item, No. 4, "for drafting notices to supervisors to appear. 
td'verify rpgistration lists," is disallowed. The service îri question was, 
no doubt, properly rendered; but the law does not mention «such a serv- 
ice, not préScribe a fee therefor. It was probably assumed that the su- 
pejvîsors^ibeing sworn officers of the law, would appear before the chief 
superviser without notiee,When they had duties to perform requiring 
such appearance. At ail events, as the chief superviser reçoives a, per 
diem allowance, besides fées, it must be held that the per diem allowance 
covers such incidental services, properly rendered, as are not specially 
mentioned in the statute, or provided for in the fee-bill. 

4.. .Th© next, item, Np, .6^ "forfiling 303 receipts for books and pa- 
pers," is an improper charge, in my opinion, and is disallowed. Sec- 
tion 203i àiUows a filing feé bf 10 cents "for filing and càring for every 
returh, l'écart, record, docUmetot, or other paper required to be filedj" 
and section 2026 reqùires the chief superviser to "récèive, préserve, and 
file ail oaths of office, * * * and ail certificates, returns, reports, 
and records, of every kind aûd nature, contemplated or made requisité 
by the provisions " of thé act. No provision of the àct makes it the chief 
supervisor's duty to takè receipts from isilpervisors for books, papers, and 
blanks furnished them; àtid such receipts, if taken, can hardly be es- 
teemed documents which the law contemplated should be filed as a part 
of the records of his office. They are mère mémorandums, which the 
chief supervisôr may or ttiiïy not cause to be made. He violâtes no 
dùty if he cimits altogetheïto take such receipts. 

6. Items 6, 7, 8, and 9, "for drafting accounts of supervisors," and 
for "administering oath tbieretôas to thèir correctness^" and for "attaching 
certificates ôr jurats to sùdh baths, " and "affixing seàl to such certificates," 
làà^ bè considei'ed coHectively. Itisno part of tHè dtity of the chief 
supervisôr, so far as I èan âScertain, to draft the aècoûnts Of his subordi- 
nates. They ought tôbè compétent to do that for thènîselves. The 
first of the fOur itétùs liist; mèntionéd, $90;90, is aCcordingly idisallowed. 
Thé second and- third' items of the four last mentioned, "for admihister-' 
ing the oath to accounts," and "attaching the certificate or jurat^" wiU 
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.bciallowed, în conformity witti the décisions in McDermtt v. U. S., '4iQ 
J^ed. Rep. 220, iand Gayer v. U. S. , supra. I disallow the last of the fouî 
items mentioned; that is, the separate charge for affixing the seal to'the 
certificate or jurât. The jurât was not complète without the seal; and the 
officer. should not be allow.ed to charge for the jurât, and also, as an inde- 
pendçBt service, for affixing his officiai seal tbereto. 
, 6.;Tlie tentbi 'eleventhj and twelfth, items of the account,"for ad- 
ministering oaths to spécial reports of su pervisors," and " for attaching 
certificate or jurât thereto," and "for affixing seal to jurât," may be col- 
lectively disposed of. Section 2020, Rev. St. U. S., requires reporta 
made by supervisors of élection to the chief supervisor, to be under oath, 
although they are sworn officers; and there can be no doubt that it ia 
within the power of the chief supervisor to call for spécial reports from 
his subordinates, when he deerns necéssary; and such spécial reports, it 
may fairly be implied, should likewisebe under oath. Items 10 and 11 
will, accordingly, be allowed; but item No. 12, for affixing seal to the 
jurats, will be disallovred, for reasons mentioned above, in paragraph-5 
ofthis opinion. , 

7. The foUowing items, Nos. 18, 14, and 15, "for making out a list 
of supervisors for the use of the United States marshal in making a 
réquisition for funds," and "for certifying to the correctness of said list," 
and "for drafting notice to supervisors to report and receive vouchers for 
service," will each be disallowed. Such services appear to hâve been 
whoUy voluntary, and no provision is made by law for their payment. 

8. A charge is made "for duplicate copies of oaths of supervisors to 
be attachée! to pay-roU," and "for certifying to the correctness of the ac- 
counts of supervisors," and " for affixing seal to jurât or certificate to the 
same." Items Nos. 16, 17, and 18. In paragraph 5 of this décision, I 
hâve, on the strength of certain décisions cited, allowed the plaintiff 
compensation for oaths administered to verify the accounts of supervisors, 
on thè ground that the government required such verified accounts. as 
vouchers to the pay-roU. There is no provision of law, however, requir- 
iiig duplicate vouchers to b.e made out, and I accordingly disallow the 
three items last mentioned. 

9. The final charge contained in the account, for $17 expended by the 
plaintiff "for printing blank forms of application for appointmejjt as su- 
pervisors, and for prihting blank forms of oaths to be taken by super- 
visors," appears to the court to be a lawful expenditure, and the same 
will be allowed. Section 2026 requires the supervisor in chief, as before 
mentioned, to "prépare and furnish ail necéssary books, forms, blanks, 
etc." It wàâ not intended that the officer should furnish such books and 
blanks at his own expense. The intendment is clear that the govern- 
ment wouldreimburse the supervisor for ail such necéssary expenditures; 
and it is also manifest that blanks of the kind mentioned were necéssary for 
the cbnvenient and expeditious dischargeof the officer's duties. I amaware 
that in Pbihier\. U. S., supra, an allowance was rèfused for providing 
"blahk forms of application for appointment as supervisors;" but, as the 
chief supervisor is required to présent such applications to the court 
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when receîved, and to gîve information to the court respecting the ap- 
plicants, Ijthink he may very properly prépare blank forma of applica- 
tion, indicating in a gênerai way the information that such applications 
should contain. The whole charge is acoordingly allowed. 

The resuit is that items Nos. 2, 3, 7, 8, 10, 11, and 19 of Exhibit B, 
aggregating $239, are allowed, and judgment ordered for that amount. 
The other items of the exhibit, amounting to $503.30, are rejected as 
not being valid daims agaiust the United States. 



Hyman V. Eamks d d. 
{ClreuAt Cowrt, D. Colorado. March 31, 1890.) 

L Nbw Trial— DiSQUALiFiOATioN or JimoK. 

Where the question on motion for new trial Is -wbether a jnror declared himself 
in favor of one of the parties before ttae trial, and there is évidence to show that he 
didso, the affidavlts of the other jurors Showing that he made slmilar déclarations 
in the jury-room are admissible. 
2. Same. 

■Where, in a case based on conflicting and voluminous testimony, it appears that 
one of the jurors had prejudged the case, and coucealed thatfact fi^om the defeated 
party, a new trial should be granted. 

At Law. On motion for new trial. 

(7. J. ifugfAes,' for plaintiff. 

WiUard Tdler and Wokott <& VàUe, for défendants. 

Hallett, J. The principal point in support of the rnotion for new 
trial is that one of the jurors had prejudged thè case, and the fact waa 
conceâied from plaintiff and.his counsel, and was not'ascertained by 
them ùntil âfter the verdict. li^^às returued. Upon examinàtion on voir 
dire the juror stated that he waë hot acquainted with the prémises in dis- 
pute; that he knew nothing of the controversy,and hadformed no opin- 
ion concerning itj and that he was éntirely impartial between the par- 
ties. Plaintiff files the afHdàvit oî Jesse Sinclair, in which the latter 
dépose» thàt he met the jurôir Atkinson at Aspen, in the months of Au- 
gust and September, 1889, and had several conversations with hira con- 
cerning the litigation betwèéri' thèse parties. He describesthe conversar 
tions in thèse words: 

"That afflaht in thèse conversation^ àrgued that the ore showing and mined 
!n the Boniiy Bell claim had brôkeâ over f rom the ridge abbve, and did not 
believe that it was a continuous vein or Iodé, within the iheairting of the law, 
but simply a • break over.' That the said Atkinson argued'with aflîant to- 
the contrary, claiming that the fionny Bell had a vein with an apex, and that 
the same was continuons, and jth^tthç owners of said Bonny Bell claim had a 
rigbt to folio w it. And the saià Atkinson al30 stated that the Bonny Bell 
had won the flrst suit, would Win thé second, and would win every time. 
That his remarka with regard to the litigation was in faVor of the Bonny Bell, 
and he expressed his belief in the cori^éctness of their position." 
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In an affidavit filed by Atkinson, he dénies thàt he had any such con- 
versations with Sinclair, and says that he is not aequainted with himj 
and reaflBrms his testimony given at the trial as to his impartiality. 
Upon this testimony alone, the déposition of Sinclair being contradicted 
by that of the juror, it would be difficult to say that the fact was estab- 
lished. But there is more in the record. The juror having stated that 
he was not aequainted with Sinclair, three witnesses testify that they 
saw him in conversation with Sinclair, and apparently in familiar interi- 
course with him, at Aspen, on several occasions during the summer of 
1889. One of thèse witnesses, George R. Ford, was certainly mistaken 
in the person of Sinclair, but there seems to be no reason for discredit- 
ing the others. So, also, the juror was not wholly ingenuous in his tes- 
timony as to his résidence, occupations, and associations. He told the 
eounsêl that he lived in Denver; that he worked for the Colorado Fuel 
Company; that he had mined at Red Cliff and Ashcroft, and in 1885 ou 
the Aspen View claim at Aspen. This was true, but it was not the 
whole truth. He had in fact been much in Aspen during three months 
of the year 1889; and in September of that year, about two months be- 
fore the trial, he had worked 11 days in a mine at that place. The ques- 
tions propounded to him and to other jurors were obviously intended to 
elicit the knowledge and information of the juror'concerning the mines 
of that locality, and in particular whether he had been subject to the 
local opinions and préjudices which prevail in a mîning camp as to the 
me'its of mining controversies.» In answering that he lived in Denver, 
and was employed there, and that he had mined in other camps, but 
not at Aspen, sinee 1885, he conveyed the impression that he had no oc- 
cupation at Aspen, and was not aequainted with affairs there in récent 
times. A candid désire to explain fuUy his attitude towards the parties, 
would bave led to some account of his visits to that locality during thè 
year preeeding the trial, and what, if anything, he learned of this con- 
troversy on such occasions. 

The most important testimony, however, is given in the affidavits of 
four jurors to the effect that during the progress of the trial, ànd in thé 
jury-room when the jury were in retirement, Atkinson declared that he 
had beén oii Aspen mountain, had seen the ground in controversy, and 
had talked with varions parties, and was capable of judging of the mat- 
ters in issue frôm his own personal knowledge and information. An- 
other juror made a similar statement, and afterwards withdrew it, say- 
ing that he knew nothing of the matter. Five jurors testify that they 
heard no déclarations of this kind, but it is hardly necessary to say that 
such négative testimony is not of much weight. Atkinson had little rea- 
son to discuss his knowledge of the facts with those who were uniting 
with hîm in advocating defendant's cause. Naturally, he would assert 
his superiôr opportunities for forming a correct judgment to those only 
who were opposed to him, and the affidavits referred to were made by 
such jurors. 

It is contended that the affidavhs assail the verdict, and for that rea- 
son they cannot be considered, under the familiar rule that jurors shall 
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.PjOtibiBj^lçTr^d tq impei9çh,^beir verdict. But we acejwow qonsidering 
tijiecogjpetpHpy of Atkiqsoj) tp-sit çp a juror, arid ,vppQ tjist question it 
is belieyed.jtliat t^è. testimçpy, of bis associatpa may be,received. The 
resitlt ,of i^ ca^es cited iai^^^ipos 2é|26, 2627, 2 Thpj^ip. Trials, is that 
the testinîQgy; of jurors may îe ,jeeeived on th3.tjgufi4Jon, although in 
8on)^ jïiri^djptions tjipy ârj8;notrheard on any poiilt wbiph may tend to 
overthrqwl^Éôjr verdict, . ,^hiethera juror can disquaKfy himself by any- 
tbing bé n^^y^^a,y after. tb^e.l^i^d.^^ begun is extren>êly doubtful , and 
tberefore it may be said ;tbat,d?cJaraliQns made during. the progress of 
tbe tri^, ^^m.the jury^rqowi, ,fr^ notin tbemselves, sufficient proofof 
incompeiep^y?; . But wbere, as ia ibis case, the qqœtion is whether a 
juror, pxevious to the trial, conamittedhimselftOjpneof tbe parties, and 
there is évidence to sbbw tbatbe so declàred biiflSBlf, the testimony of 
his asspçiaj»8 >that be made -similar déclarations during the trial, and in 
tbe jury-ippna, becomes ve^ry persuasive, and no sound reason is per- 
ceived for .rejeçting it. Thesworn statements of four jurors as to décla- 
rations made by Atkinson to theiii would seem to givethe necessary pre- 
,pondei;ançp ,tO;the testirnonyiOf Siijclaii', and to, e^tablisb the fact of At- 
kiiispQ'P;incompetency, iiîjfbfit; he had prejqdged tlie case. That this 
,wa6 coppefJed iroin plaiqtift.find jbis counsel is mapifest from his examr 
ination o^-v(^'dire, and '^hey ;haye filed affidavits sayiirg that tbey had 
no knowledge or information concerning his prédilections until after the 
trial was pver. The rule thftt a .new trial will not be granted. for such 
cause excçpt in case of an vçnjvist verdict, which is sajd. to be quite gên- 
erai, (I.Tbonip. Trials, § IIQ,) in requirmg the court to décide whether 
tbe verdict, is just, seems. fq-leave the whole matter yery much at sea. 
If the verdict, is unjust, thçreought to be a new trial, without regard 
to the qualifications of jurors; and the real question WQuld seena to be 
whether any verdict that m^ybègiven by one who is not compétent to 
«t, is nçtj. jii the eye of tbp law,,unjust. But if, as would appear to be 
reasonable, tbe meaning bf tbè rule is that in a clear case the verdict 
shall not be disturbed for su cb cause, it may be proper to remark tbat 
this case is not pf that character. 

The testimpi^y at the trial wàa so bighly conflicting and voluminous 
that itwouldtbe diflBcuït for jurymen to give it proper attention, and tbe 
case is of a cb^iraoter to devdop in tbe average mind some gênerai no- 
tions of equityand feir dealipg wbicb would oûtweigh ail considérations 
of law and évidence. Upôn ^he gênerai proposition that a new trial may 
bè allowed on tbe ground of ^^tkinson's inoompetency, autborities are 
numerous^ and tboae bere cited appear to be fuilly in point. Vennum v. 
ffarwooid, 1 jSilman, 659; JSssRp v. McPheraon, 64 111. 349; Pearcy v. Inr 
««•arics X)b,,, iil ïnd. 69,:12N. É. Rep, 98. Tbi? plaintiffwill be al- 
lowed a nç)^ ti;ial on payment of the costs of theJast trial, ex'cepting 
only tbe çp^ts of défendant^' jeitnesses. Tbe coste last mentioned will 
abide the, resjjljof the suit, ;, ; , 
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Brush Electric Co. ■». Julien Electric Co. «t al. 

(Circuit Court, S. D. New Tork. Maroh 18, 1890.) 

1. Patents pok IsyaNTioNs — Identitt — Secondart Batteries. 

Letters patent No, 3S7<398 and No. 887,399, boUiiBSiiédMarch 2, 1886, to Charles F. 
Brush, for improvements in secondary electrio batteries, are for tbe same invention, 
eaeh consisting of a plate or support provided with amechanîcally applied ooating, 
tbe only différence between tbe 8f)eoifioation8 being that in tbe one case tbe ooat- 
ing is composed of "active niaterial, " and in the.otherof "absorptive substance, 
adapted to be transformed luto an active coatiug'^ upon immersion in tbe electro- 
lyte. 

8. Same. 

A seCOùdary battery, as referred to in said patents, is a battery wbich bas no 
origiDal power of de veloping a ourrent of eleotricity, and becomes active only wben 
a currént, elsewbere generated, is sent tbrough it. FoUowing Mlecbrical Accur 
mulator Co. v. Julien Uleotric Co., 88 Fed. Kep. 121. 

B. Same— Anticipation. 

Bald patenta were notanticipatédby. letters patent No. 68,6ft5, issued April 8, 
1886, to George C. Peroival, for an improvement in secondary batteries f ormed by 
électrodes consisting of cells filled wi'Ch coarse conducting powder, and dividéd by 
à porous partition. 

4k SAMBr— Abandonmbnt. , 

Tbe invention described in said Brush patent No. 837,398 was not abandoned by 

by tbe descriptions in letters patent Nos. â61,513 and 361,995, wbich were issUed to 

Brusb, July 18, 1883, and August 1, 1882, it appçaring tbat tbe application for tbe 

patent No. 837,398 was swôrn to two days bef ore tbe applications for said patents 

' Nos. 361,513 and 361,995 were filed, and tbat^ it was ûled six days after it was 

; swom to. 

6. Samk— Qhanob in Application. 

Said patent No. 387,298 is not invalidated by tbe faot that, after tbe original ap- 
plication was filed, the expression, " mecbanically applied porous, graniilar, spongy, 
or équivalent lead, " was phanged to " mechauically applied absorptive substance, " 
since such change of language did not change the inventiotÛ 

C Sahb. 

Said patent is not unlawfuUy ezpanded by the addition of the word "perfora- 
tions" tp the description of tbe plates, whicfi were originally described as ribbed 
or bonçy-combed, since the word "perforations, "as so used, will be beld to méan 
cavities in thé plate, and not openings exteaditig througb ib 

7. Same— iNFHtNGEMBNT. 

Said patent is Inf ringed by a device consisting of électrodes formed by a oast- 
metal support plate, with réceptacles, and an exterior spongy Or porous coatiug of 
jnechanically applied active materiaL 

8. Same.' 

The tentb claim of said patent No. 337,398, for "combining by meana of ppBssuro 
an absorptive substance and suitable materlal to form a support theréfor, " in the 
processof makinga secondary battery plate, and tbe dlaim of patent No. 260,654, 
issued July 4, 1882, to said Brush, for "forming the plates Of a secondary battery 
consisting in formiag réceptacles in its surface, thén applyilig oxide of lead tb tbe 
plate, and witbin such receT>tB,cles, and afterwards subjecting tbe oxide of lead to 
pressure, " is not inf ringed by a device in which the coating is put on by tue press- 
ure of atrowel or spatula, witbout tbe use of hydraullo or other similar pressure. 

0-. Same. ■ ' ' ' 

CJaîms 1 to 6 of patent No. 369,090, issued Ootober 17, 1882, to said Brush, relat- 
ing to the form of tbe plates for secondary batteries as having "ribs, " are not in- 
fringeà by a àfevice consisting of plates pèrforated by uniform square holes, Mnee 
the walls between thèse boiés; are not "ribSi " 

lOk Same, . '■;.;. , ; . ï' '. 

Claim 7 of said patent No. 366,090, which descrlbes the plates as having "cells or 
cavities,''and claim 14, which descrlbes it iEis bàving "slots, {lerforations. Or open- 
IngSj " are Infringed by said device. 

, M, Same— NovELTT. 

Claims, 9 and 12 of said pateiit No. 266,090, which desoribe' the material of the ' 
plates as oast lead, are vold foi' waint of patentable uovelty. 
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19. Samb— Datb 01' Irventiott. 

The invention desoribed in letters patent No. 253,003, issued January 8, 1882, to C. 
A. Faure, for Improwernents in secondary batteries, having beep oonceived by the 
patentée in France while à citizen of taat oountry, he cannot daim the invention 
hère earlier than December 7, 1880, the date of the delivery of his French patent. 
Pollowing Ulectrioal A.coumulator Co.y. Julien Electric Ùo,, 38 Fed. Kep. 117. 

In Equity. 

W. H. Kenyon and W. C. Fïito*, for complaînant. 

Thomoi W. Oéhom ssiû. H.M. iRuggles, îox àeîenà&vAi. 

CoxB, J. This is au equity action for the infringeraent of four letters 
patent, granted to Charles F. Brush for improvements in secondary 
batteries, ai^d now owned by the çopjplainant. Thèse patents, are dated 
and nutobered as follows: Nos. 337,298 and 337,299, were applied for 
Jûné 18, 1881, and wère granted March 2, 1886. No. 260,654, was 
applied for June 13, 1881, and was granted July 4, 1882. No. 266,- 
090, Was applied for June 9, 1881, and was granted October 17, 1882. 
ïhe ôr^t of thèse, No.,337,298, which is distinguished as "Case I," re- 
lates to secondary batteries, and consista in a plate or support provided 
witlj. a mechanically applied coating of absorptive substance adapted to 
be transformed into an active coating. Also, in a plate or support pro- 
vided with a mechanic^y applied coating of granulated, spongyor por- 
ous metallio lead. It further consista in the method of coiistructing 
plates for secondary batteries, consisting in mechanically coating lead, or 
other suitoble plates, with an absorptive substance adapted to be trans- 
formed irito an active coating. The drawings attached to the spécifica- 
tion represent tbesupportsin varions forma. They show plain, studded, 
honey-combed, corrugated and ribbed plates; plates with angular cor- 
rugatiops, arranged singly or in pairs, and plates with slots or perfora- 
tions eXtçnding through the plates. The active material consists of gran- 
ular, porous or spongy lead, which ia held in position upon the plain 
plate of lead by a sheet of heavy paper, card-board, cloth or felt, which 
may be secured to the plate by rivets, tves or binding strips of wood or 
metaï. The paper or felt may be dispensed with and the spongy lead 
held in position on both sides of the support by subjecting it to press- 
ure, Kydpàùlic or otherwise. In the corrugated, grdoved, ribbed, per- 
forated, studded or cellular plates the spongy lead may be held in the 
grooves, cells or cavities by paper 6t felt, or it may be fammed or 
pressed into them. The spécification states that " when a pair of plates 
are associated together to form a secondary battery, and immersed in di- 
lute sulphuric acid and charged by the passage of an electric current ii^ 
the usual manner, one of the plates absorbs a large quanti ty of hydro- 
geu, wMie the other plate has its spongy or granular portion peroxidized, 
and thus forms the oxygen élément of the battery." 

The claims alleged to be infringed are the first, fifth, eighth, tenth, 
and eleventh, They are as follows: 

"(1) A sultable plate or support, provided with mechanically applied ab- 
sorptiye substance, and adapted for use as a secondary battery élément or 
électrode, aftér being rendered active by an içlectric current, subatantially as 
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set forth." "(5) Animprovement in the construction of a secondary battery 
élément or électrode, said inaprovement consisting in a plate or suitable sup- 
port provided with grooves, réceptacles, or perforations primarily coated, com- 
bined or fiUed with mechanically applied absorptive substance, substantially 
as set forth." "(8) In the process of makîng plates or éléments for second- 
ary batteries, primarily aad meChanically applying orcombining with a suitable 
plate or support an absorptive substance, adapted to be transformed into active 
material, substantially as set fortli." "(10) In the process of making a sec- 
ondary battery plate or élément, cbriibining bymeansof pressure an absorptive 
substance and suitable material to form a support therefor, substantially as 
set forth. (11) In the process of making a secondary battery plate or élément, 
constructing a suitable plate or support, with grooves, cells, réceptacles, or 
perforations, said plate or support liaving an absorptive substance primarily 
applied thêreto or combinedthérewith, substantially as set forth." 

The second patent, No. 337,299, which is distinguished by the inventer 
as "Case J," is t'or the same invention, substantially, as Case I. The draw- 
ings of the two are identical and the language of the spécifications is 
very simijar; where it difiers, équivalent expressions are employed. 
Perhaps the principal différences are the substitution of the words "active 
material" for the expression " absorptive substance adapted to be trans- 
formed into an active coating," of Case I, and the wordg " lead oxide " fpr 
the "granular or porous iead,'? of Case j. , 

The spécification in question contains this additionaj statement: , 
"Peroxide is the best oxide of lead touse in the préparation gf the plates; 
but, as this is rather expensive to prépare, red lead or minium may be used. 
Some sulphate of ^lead is liable to be formed when this oxide of lead is em- 
ployed, by the action of the sulphuric acid of , the battery on it before peroxi- 
dation or réduction is effected. Protoxide of lead or litharge may alsobe 
used. but is objectionable.on accountof the large quantity of sulphate of lead 
which is unavoidably produced by the action of the acid on it." 

And also the folio wing : 

"I would hâve it understood that I do not restrict myself to any particular 
form of active or absorptive material, or to àny particular method of applying 
it to or cdmbining it with the plate or support, as ray invention consïsts, 
broadly, in a secondary battery plate or élément having active or absorptive 
material primarily and mechanically applied thereto or combined therewitb, 
as contradistinguished from a plate or élément having the active material 
produced by the disintegrating action of electricity, as in the well-known 
Planté process. " 

The claims alleged to be infringed are the first, second» third, sixth, 
seventh, eleventh, twelfth, and thirtoenth. They are as follows: 

" (1) A secondary battery élément or électrode consisting of a plate or suit- 
able support primarily coated or combined with mechanically applied active 
material, or material adapted to becorae active, substantially as set, forth. 
(2) In a secOridary battery, an électrode consisting of a plate or support pro- 
vided with > coating or stirface layer of an absorptive substance, such as 
metallie oxide, applied thereto, substantially as set forth. (3) A plate orSliit- 
able support primarily coated or combined with mechanically applied oxide of 
lead or équivalent lead compound^ substantially as set forth." "(6) A plate 
or auitable. support provided with grooves, perforations, or receptacles[,; ^nd 
primarily coated, combined, or fllled with riiechanically applied active mate- 
rial, or material adapted to become active, substantially as set forth. (7) A 
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. plate pr,.^uitaltjlp snppojr^^ provided with ^ppves, perfpr^tîons^.pr réceptacles, 
ànd,prii)n^i:ïly,oo4ted,» con:(f)i'ned, pr flUpd with mechanWâlJy.ftpplied ôxide of 
lead, or equiVale^it léadçpinpoufld, subatàntiàlly as set.fôrtft;" ; "(11) In the 

, eonatructiou 9f ^ecpti(jàry|battéry éléments or électrodes, a' plate or suitable 

.support prin^ar^'lycPafeifJiOjfCoijabitied with mèchaniciillj|r, àpplied red lead, 
siibstantially 4 ^W^: fy4'^ (12) ïbp , iroetbod of makiug plates 6r électrodes 
,;^r8eçpndary|bi)!^^firtes!,;ç,078i8ting in JpriHiarily Çombining'aètiVe linaterial with 

: ^,yitg,ble platea'pj' su,ppoV|8i œechànicaliy^ in 
aptJv^ ifijatçri^lbyjjn'electrical 4isif|tegra^on of the pinte or support, sub- 
stààtiajyiy as ,8pt;|ortl^'|,, ' (Ip) Tlie méthod pfmaking plates or électrodes for 
^(^nàâty b^tti^-îés,, cpnaisting in çoatingtïie plates or sUtiports with red lead 

Ipriprto their,iiaaier8iqn, iu the battery flujdi substanfcially, as sel forth." 

'-'' TC^ésè two patèflita, Npf .?3Ï^ 337,299, airçj fpiiid^inéntal pat- 

ents designéd to cover the broad inventions of Mr. Brush. No. 260,654 
iïi'S-aWMon ôf Gtlâé'Jj'and is distiriguished by the invetltôf aa "Oase J, 
Dîtteibh A. * Tté ifev'éiition «consista' in the method frf ïnaking the plates 
' of a'Séôbtidary baite^y consistihg in foitting reoeptaeiës îdt oxide of lead 
îii it^ ^tfaee, thèn applying oxidè ôflead to thè plàtfeè and within sucfa 
Tëc^tadlies and aftèïtîtraidà stibjeeting the oxide of léftd td pressure." The 
drà^iïigë of thiô patêiil àlre' îdetitical' with thbse of thè J*ecèding patenta, 
'ëiceî|jt'that î^; iV^ïfôWiii^'the ùse'ôf card-bcafti or fèll, is oiiiitted. The 
spécification eontains the stat^blerit above quoted ffoin' Gasé J, relative 
to pé]?œs:ide bëihg tiië l^ëst biidë of'Md to usé, and sàvây further, that 
tKéîdjÉid^efleè&lmayibôMained'îri 'place by being ratfinied or pressed 
iiitd ïfe ï'ecfeplacleâ', cellS'of groovés. 'The single claiiti îs as foUows: 

"iTbemiethPd of fprUiiilig'ithô plates of a secondary battery* eonsisting in 
fopnKnj; réceptacles forioxidè of lead'lH its sùrfaoeiithen applying oxide of 
itoaidlto the plate and 'Witbin subb réceptacles, and afterw^ârds sûbjécting tbe 
oxide of lead to pre8*ur&"i.: V ; m ^i Hhn v 

, In No, 266,090, di8tingiiishedas,"Çase G," tïie invention consîs^ in 

,a^^ç|^4^ry; battery^elqD^çnt/ constrùcted of çàat lBaà,.0)ç 9^h,er suitable 

^ubst*iJîçe, havii^g cel^ réceptacles, .jibs, of projections; pn its surface, 

.wj]ier«by an extended surface of métal îa exposed to laotion. The draw- 

îngs are the same as those attàched to the preceding patents , with soffie 

" lïew' éftes id^ded , shoWîftg thé plates iartâhged rèady for charging. The 

'sp^îiStiàtiloiiyays 6f K^.'i'that it shbwâ a toodifiéd fbi-rii Of ribbed plate 

resembling an ordinary window-blind with the slats open. It may also 

,bè regàwiâi as 'a thidfc'platië, perforatéd ^^ith a séries' Of parallel slots. 

And oftPigl'S, that it.shè'ws-the honey-comb fôrrn of plate, resembling 

iniconErtfcilçtion a simple or ddublecotaïbofbees-wax,i- It may havé its 

«cells éctettding entirely thi'ôtigli théi '^lâte'. The platçs' teay be màd e by 

■jpfeà^iftf plaitii iheeta Ôflead, ôr otïieif'BÙitable tïiëtai,, 'i'tt^ 

^bjf l)^OTl|i|||(5!pr.btb^^^^ also by.Vsïpttïi^g, pûnchiiîg, or pther.wise 

perfo;ràtipg; auil^ble p);$^tes, ^nd < alsO; ;% ca^ting : the xnelted métal into 

isuitablaiHacjI^s.^îi'. i:. :■ : "ti:! 'M' . ■■=:!.;■■■>-!!;, ■^^;'i. ,■ 

TWe dàitasalleged to be înfringed ate the flrst, thlrd, fourth, Ôfth, 
'éiJtthj-BeiVëiith, eighth; Miith j tTéelflh, 'iind fOuirtôenth; They ■ are es 

■":awkï, ';''■.•: '" ;'■' ''■:':' ' ■' •■ •''''' ".• ,"v :'". ■■'■'■', 
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"(1) In asecondary battery, an élément or électrode madè upof a séries o£ 
ribs, substantially as and for the purposes set fortJij. '' "(3) A seoondary bat- 
tery elemieij,t or, électrode having its body support or f rame prpyided with rjbs. 
(4) In à secondary battery, the combination, with one cell tïiereof, of tviro or 
more ribbed plates or éléments, substantially as set forth. (5), In a secondary* 
battery, a plate, frame, or other Sùstaining body provided with riba br-their 
équivalent, of a less gênerai thickness than the said plate or support, sub- 
stantially as set forth. (6) In a secondary battery, a plate, frame,' or other 
sùstaining body provided with ribs or their équivalents, said ribs or their 
équivalents being thicker at their bases than at their free edges or ends, sub- 
stantially as set forth. (7) A secondary battery élément or électrode having 
its frame, support, or body provided with cells or cavities, the walls of said 
cells or cavities, or the septa between them, having an increasing thicknesa 
from their outer or free edges inward. (8) In a secondary battety, plates or 
éléments provided with coraparatlvely thin ribs, or their équivalents,; for sur- 
face exposure, and thicker ribs suitably disposed for supporting or^tjfEening 
purposes, substantially as set forth. (9) A secondary battery having a body 
frame or support of cast lead." "(12) A secondary battery élément or élec- 
trode bavihg a supporting body or fraitaé of cast lead for the activé ooating or 
substance, said body or frame provided with ribs or projections." "(14) A 
secondary battery élément or électrode having a supporting body or frame of 
cast lead for the active coating or substance.isaid body or frame provided with 
slots, perforations, or openings." ., 

The defendants'have made, used and sold secondary or Storage bat- 
teries cbmpoSed of a séries of électrodes consisting of a caat-metal support 
plate, 96'per cent, being metaliic lead, and an exterior spongy or porous 
coating of mecbanically applied active material consisting of lead oxides. 
Thèse dectrodesare placed in an electrolyte of dilute sulphuric acid in 
water. Tfaè charging corrent converts the lead oxide coating upon the 
oxygen plates into peroxide of lead ^and rëduces the lead oxide coating 
upon the hydrogen plates to the condition of spongy or pôrous metaliic 
lead. The battery is capable of numerôus charges and dischar^es in the 
course of which the active material undergoes successive réductions and 
reoxidations. The lead oxides used corisiated generally of minium and 
lilharge, the former largeJy predominating in the mixture applied to the 
oxygen> plates and the latter predominating iù the mixture applied to 
the hydrogen plates. 

The défenses to ail of thèse patents are tttiticipation, want ofbôvdty, 
lack of invention, abandonment (except ôfi No. 260^654) and that the 
okims hâve been fàtally broadened. As toCases I and J it is sàid that 
tbé scope of thè original applications bas been unlawfuUy etilai^ed; that 
the patents expired with an Itatian patent to Brush containitig the same 
invention; and, finally, that they are fot the samé inventions and 
that one of them is, therefore, voîd. It is also insisted that No; 266,- 
090 is limited by the Italiân patent. Invâlidity and non-in'fringement 
of sever^ daims are alleged. 

- Are Gases.I and J for the sama invention, and, if soi what cotirse 
should be pursued regarding tham? It will sithplify thé oOrilWversy to^ 
answer this question at the outset. As stated above,- the drawings of 
tbe,tiW9,,|^fltS:are the same,. ai^d the knguEtge of :the specificatiogts, and 
claimS: are, substantially alike upon ail matters material. The conten- 
tioa of ;(iié>complainantâ is thfit Case I is for a secondary batterljrsap»' 
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port mechanically coatéd with an absorptive maferwiî and Case J for a sim- 
ilar support coâted with an active màterial; "the distinction between the 
two relating to tlîe condition and inhérent capacityof the màterial of the 
coating as thàt màterial exista at thé tiïne of mechaniçal application." 
For instance,, the spongy lead of Case I has, it is said, no oxygen and is 
initially absorptive and inactive, while the peroxide of Case J is a fully 
saturated oxygen compound and is, therefore, active and non-absorpt- 
ive. It is admitted that the moment a battery, cotistructed with plates 
having either coating is charged or discharged, ail distinction vanishes. 
"The fundamental distinction b^tjyeen th.ese patents," says the com- 
plainant's brief, "is tliat in the former the coatings of the secondary 
battery électrodes are, broadly, mechanically applied absorptive. substance, 
while in the latter thesé coatings are tbat class of mechianically applied 
absorptive substance- defitied as active màterial." Therefore, ' both pat- 
étits',' ii, is argljedj are vaiid. ,; 

. This quôtatipn, though it is an açcurate statement of the différence 
between the twb, would seem quitetantamount to an assertion that a 
party may hâve a patent for a device composed of a conubination of iron 
and wobd and a second patent for thfe same device composed of iron and 
basswood or hemlock. One who has a patent for à combination, One 
élément ofwhich is an adhesive substance, may not Kave a second pat- 
ent for a combination identical in every respect except that the adhesive 
màterial suggested must be moisteped before it becomes adhesive. The 
coatings of both patents being absorptive and activai, is the fact that one, 
ppot to immersion in the electrolyte Tws absorbed, and that the other 
vM at once absôrb, a sufficient dissimilarity upon which *-o base inven- 
tion? Is it a patentable distinction? The différence is one which would 
hardly .occur to a praotioal electrician, and even specialists enthusiastic 
ift the cause of the patents, iind it difïjcult to state it in words which are 
iûtdligibletoordinary naen. It is too èsoteric, metaphysical and minute. 
It is a mère theory of the scientists and not a fact upon which to found 
a patent. 

The essence of Brusb's byoad invention was an improvement upon the 
secondary batteries of Planté, by adding the poroua layer, mechanic- 
£^lly,W the supports, ia the mapnerdescribed, instêàd of forming it by 
the tedious and inefficacious pasocess of disintegration in the body of the 
plates thegïselves, Wheo he is thoroughly proteCted in this invention 
he has reçeived aU that he is entitled to. By taking two patents hé 
should: not be permitted to multiply claims which oould not stand sidé 
by, side; in one and the same patent.: . There seems to be little contro- 
vfirsy that "absorptive substance^' an<îi "active màterial" are used in the 
ar(t;:*9'3ynonynious and «juivalent terms and hâve been so used since 
the time of Planté. The inventer, himself,, appatently so understands 
itif&v.he ha^ frequentiy; used them interchangeably, not only in his tes- 
tipony, but in the patent :(Case J) itself. 
■ Professor Barker says: ' 

" To W'persbn skilled'in the art, as it seema to me, the terms are orily différ- 
ent forms of expression for ôhe and the same thiiig. A secondary battery 
électrode, sucb as ia cont^mplated in thèse patents, can consist ofbut two 
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essential parts: (1) The materlal of the coating which gives tothebatterylta 
usefalness, and to which is due its capacity of storing electrical energy; and 
(2) Ihe conducting fratue or support upon which this material is spread. 
Since upon the former the action of the secondary battery dépends, it bas be- 
corne the gênerai practice to speak of it as the ■ active material ' of the élec- 
trode, in contradisti notion to the support of the plate itself, which is or 
sbould be inert. The f unction of the coating is to Change its çhemical con- 
dition, as, for example, its state of oxidation, so far as to vary this condition 
in one direction in charging, and in another on discharging. • * * Since, 
in my judgment, granular, porous, or spongy lead, the substance of the flrst 
patent, is 'active material, or material adapted to become active,' in the 
words of the second, and since the oxides of lead of the second patent 'are 
absorptive substances adapted to be transformed into an active coating ' in the 
first, I am of the opinion that the ' absorptive substance ' of the flrst patent, 
and the «active material' of the second, are to be understood as équivalent 
terms." 

The court is fully satisfied that this conclusion is correct. The iden- 
tity of the two patents can beat be illustrated by placing similar claims 
in juxtaposition; the ûrst daim of Case I and the ôrst and second claims 
of Case J, for instance: 

Case I. Case J. 

(1) A suitable plate or support pro- (1) A secondary battery élément or 
vided with mechanically applied ab- électrode, consisting of a plate or suit. 
«orptive substance, and adapted for able support primarily coated or Comr 
use as B, secondary battery élément or bined with mechanically applied ac- 
electrbde, after being rendered active tive material, or material adapted i» 
by an '■ electric carrent, substantially become active, substantially as set 
as set fortbé fortli. 

(2) In a secondary battery, an elec 
tro^e consisting of a plate or support 
provided with a coating or surface 
layer of an absorptive substance, such 
as metallic oxide, applied thereto, sub^ 
stantially as set forth. 

There can be no question, îf "absorptive substance" and "active mate- 
rial'' are équivalent terms, that thèse claims are for the same invention. 
Each bas, the following éléments: (1) A secondary battery support plate, 
(2) mechanically coated with (3) an absorptive or active material. The 
question then, is, can a patentée who has received a patent for a plate 
coated with absorptive substance obtain another patent for the same plate 
coated with active material? Can an inventor obtain two patents for a 
broad invention because in one he practices the invention with one sub- 
etance, and, in the other, he practices it with an équivalent substance? 
Manifestly notl 

After Case I no one else could hâve had a patent for Case J, eren if 
confined solely to the points wherein the two are said to diâer. The 
former includes the latter. I am constrained to say, therefore, that the 
two patents are, in légal contemplation, the same. Although the possi- 
bility that the court might reach this conclusion was stated Sf^ t^e argtir 
ment, neither counsel offered any solution of the diffioulty a^ndjapi^e has 
i>een o^er^d since. The situation is,, çertaùilj,, a;^ unusual qnQ.; , Herç 
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ftfe two patèàits fôï thé êàme invention ftpplied for at tHè same tîmè and 
grânted at thé sàHië time. If is truë'thât' rio injury can resnlt in this par- 
ticular instance, Biit what would BelUie situation if one of thesè patents 
were owned by a third party.and,a;8i}^t were bronght on it against the 
défendants for the same infringement, or if the second patent were granted 
yearsafter the first?' Iftheprinoipleièonceestablished that an inventer 
tiatt by such incbhsequehtial changea, as hère are showii, obtain two pat- 
ents, for the same invention the grëaièst injustice may b$ doné, both to 
competitors and.to the public, It, would seem that às.th'4 inventor bas 
given Casel the, préférence and as his expert regards ths^tas^the broader 
of the two patents the diflBculty might be met by a surrender of Case J 
or, perhaps, by a disclaimer of sttoilar claims in Case J, leaving those 
■ïVhioh hâve Ilot been brought' îlito controversy or considered, and, pos- 
sibly, tlie red-lead claims, to stand. But, as neither counsel bas ex- 
presaedf his yieWs on this subjeét, the mèthodof carryihg oùt the opinion 
W thé'ctfurt iian best be arrarigéd On the settlement of thë decree. 
" Màhy bf'thé propositions nov^ àdvànced were examinéd and decided, 
upon identical testimony, by this court in the case cyf ElècMccd Accumu- 
lator Co. V. Mien Electric Co., 38 Fed. Rep. 117. ; TheSe need not be 
agâin icdnsidéfed. A definitiOft of a secondary battery was there at- 
témpted,'aûd is now adopted for the putposes of this controversy. When 
thè présèht inventor reiers tô a' Secondary battery he theans precisely 
what Mr. Faùré njeant when tie XÎàed that term . It was further decided 
inth;^ Accui\\uiàt(ir Case that the eihibits which were the closest approx- 
imations to the invention were; Ûve article from the Electricien of 1863, 
thé Report of 'the Smithsoniaii Institution for 1856, the Grove gas bat- 
tery, Pknté's descriptions Ofl'872| and the patents to Kirchhof and Per- 
cival. Fiftùre's claim, beforié bèirlg limited by a disclaimer, was broad 
enpughto çoyeir, a Secondary bâtteïy électrode to which the active mate- 
riai was appliegli' npt op,ly naeebaflically, but by galvanic action, chem- 
ical précipitation or in any other way, so that it was not formed ont of 
the plates thèteôlves in thé* Mônhigr déscribed by Planté. The évidence 
î'ëfénrèd'tbjtogetherwith the testimony of Mr. Brush, was regarded as 
ôdfâtjièût'té'lîtait thé; Faure invention to the application of the active 
■tnateriil in the Oné fortn desbribed by him, namely, as a paint, paste or. 
fcemènt. Whàl iafifôct theevldëh<ie disclosing the prior art had upon the 
patents în suit was, of course, not' dîrectly considered. 
'• Iii thé cOinplftîn^nt^s'brief (Cxftlsiderabie space is 'devoted to the estab- 
iîshmëtil ôf thé proposition thàt' Bifush was, in légal contemplation at 
ïeaat, prior to t'aiiré. It is 'thooght that a discussion tipon this point is 
unnecessary. The précise question was presented and decided in the in- 
■lèi'féreneé ^frééëëdings' befbre thé' pâtent^oHïCe aûd in the Accmtïidator 
^(&. Thé dS^endtthts' counfeel havliig^the^e contetided that Brush an- 
tifcîpâted Fàiàltè; rècôgnizés the irijprdpriëty of now ebnténding thatPaure 
sintîfeiiSatès Bru8H,4nd mferely sutteiite' the testimony ih this behalf with- 
Dut côtûniént. Thé jde«iisioû hôretofore made upofl'the Bame stîite of 
îacts ¥(^iîl,' th'ërëéifè, be adhered t6. It Wàs there decided— although the 
date waa"Eiot'defihitëly='fixed-^that FaUre, béinga feitizen of France, and. 
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having'conceived his invention in a foreign country,. wqs not^eroaitted 
to claim ithere earlier than the date of the deliyery of his "French pat- 
entj^-Deoember 7, 188D. Faure's contributions to the art need no^, 
therefore, be considered in this action. The proof now offered to estab- 
lish. invention was carefully examined in the Accumidator Oasé and it was 
held that"the évidence of Mr. Brush asto whatheaccomplishedinl879 
and 1880 must be accepted as true." 

- What did Brush acçomplish? A history of his experiments and 
their resjjlts is given at length in the other case (pages 129-131) and 
need pot be again repeated. In brief, it is this: In the summer of 1879 
he made secondary bâttery électrodes by applying to suitablei plates an 
active, pr absorptive coating cqnsisting in three instances, respectiyely, 
of njçtallic lead in the form of a fine powder, red; oiide of îead, and 
litharge. .Thèse çoatings were held in place hy a:piece of blotting paper, 
a strip of wood ând a string wound tightly around the whole. lu July, 
1880, he made lead plates with deep grooves, ipto the grppves otsqpie 
he ranomed yellow oxide of lead and in others sylphate of lead. In Sep- 
teniber,, 1880, he made gdx plates grooved by ^ gang pf circular saws and 

, filled the grooves of twp hy r^œming tiiem fuUof litharge, andof two 
others by ramming, thera full of sulphate of lead. : The électrodes tfaus 
constrnçte4 pperated successfully in secondary batteries and produced 
satisfaçtory.results. Many otbçr structures leading up to the invention 

. werpfmadt!, but itis not necessa^ to consider them in détail. It may 
be said, however, that from the time the idea first entered his mind un- 

; til the applications were filed Mr. Brush was engaged, almost çonstaptly, 

; in progressive expérimenta; and investigations, jFor the reasons stated 
in the Accumulator Ççm it is thought that this invention is ijof anticipated 

, by the testimony of Professer Van der Weyde, the article, from the Elec- 
trician, th,e Suiithsonian^Bepoj:t, the Grove b9,ttery, or the patent^ to 

•Kirchhof pr.iPalvermacher, (39 Fed. Rep. 490.) 

It w^S^id pf the patent granted to George G. Percival, April3,"1886: 

. "The idea of ferçival also, as shpwn in his United States- patent No. 53,- 

. i5j58, was tq iipprove on Planté's method by saving tiraeand expansé. He de- 
scribes à secondary battery cbnaistirig of one paii: of.eleqtrodes placèd in à wa- 
ter-tight 'Woôdfen box, (tivided il) its center by a porouS partiiion. On éa?h 

'aide Pf this jkartîtion is a laye* <^ powdered gas carbon.' Thèse layersconsfi- 

itute tbéiitwo électrodes and when in use tliey are wetby a proper solution. 
FOr cOftv^uîence in establishing connection with thèse laygrs there is on eâ<5h 
end pf the box a screw-cup faatened to a strip of çopper which is incoptact 
yith the çarbon. «Lead or apy others uitable meta! inthe form pf a cOarse 
pbwdei" ilnày be substitùted foi: the gas carbon;' This appears tô lie sorae- 
what analogoils to Bome oftheforms describedby Taure. Xhe complainant 
conténds'that the référence is valueless for the reasoP tHat thère ik nù sug- 
gestion: of; à conducting support plate lilse Faure's which holds the. active 
layer and çondpcts electricity to each and ail parts, pf It so that the whQle,Jna- 
terial instanjUy becomes gpongy and thus capable pf recelving and disclwging 
electricity. lOifi.hoi't. th^t the Percivàl battery is without the Faure support 
plate." .(loéMjaîtiatorC'ase, 38 Fed. Eep. 126. i 

. It ia «^ued that this patent is an anticipation of clainis land^p of 
,Ças«! I, This is probably true if.a yery broad coastruç^ipnjw placedl on 
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thèse daims, bat there is nothing in the record requiring sucli a con- 
Btruction. There is no évidence that a Percival battery was ever used 
or could he made operative. His invention doea not seem to be on the 
Une suhsequently folio wed by Brush. He has no plate or support at ail 
resembling those of the Brush patents. He has no codtings. His two 
oopper Connecting slips mpport nothing. The pulverized gas carbon is 
not mechanically applied to them; they are simply in contact with the 
gas carbon. Their présence is not necessary; they are put there for 
greater cohvenience only. Percival's électrodes are nOt coated supports 
at ail; they are côlls flUed with coarse conducting powder and divided by 
a porous partition. Percival's olaim is for "the forming of the électrodes 
of a secondary pile of layers of gas carbon or some other conducting 
powder, substantially as and for the purpose hereinbefore described." 

Is it not clear that he did taot baye in mind a lead, or other suitable 
plate, with a layer or coating of àcitive material mechanically applied 
thereto? It would seèm then that nothing in the record anticipâtes the 
Brush patent. Case I, when a construction commeûsurate with the in- 
vention is placed upon it. He did not invent secondary batteries, or 
électrodes for such batteries havingà layer of activé 'material, or the use 
therein of a conducting pbwder, but he seems to hâve beèn the first, in 
this country; who held the absorptive substance^ in the form of dry 
ï)Owder, in place on the supports by paper or équivalent material, and 
the first who rammed or pressed it into grooves ot réceptacles in the 
plates. 

The invention of Case I was ûot abandoned by descriptions in patents 
Nos. 261,512 and 261,995, gratited to Mr. Brush, respectively, July 18 
and AugUst 1, 1882. There is no évidence as to when the applications 
for thèse patents were filed, other than the date appearing upon the 
spécification, and this would seem to bô insufficient proof of the fact. 
But accepting this date, June 9th, as the true one, bnly four days elapsed 
before the filing of the application of Case I, — June 13th. The inventer 
was not responsible for the delay in the patent-office, which was occa- 
sioiied by interminable interférence proceedings between him and other 
înventors. His intention not to abandon is démonstrated by the fact 
that the application for the patent in suit was made out and sworn to 
two days before the applications for the prior patents were filed. In 
Hdmes Elecbic ProtecUve Oo. v. Metropditan Burglar Alarm Cb., 38 Fed. 
Rep. 254, this court decided that whère a patent fully describes an in- 
vention which could be da,imed therein, and makes no réservation and 
gives no waming to the public, a second patent granted upon an ap- 
plication filed months after the first patent was issued, which claims 

i simply the invention previously made public, is invalid. But the court 
tdso used the foUowing language, which seems quite applicable hère: 

' "This is not the case of a patentée who has madé. application iFor the sec- 
ond patent before the first is issued. It would beiii'anifestly unfairto hold 
him responsible for the action of the patént-offlce in this regard." 

It is thought no authority can be foùnd holding an invention aban- 
doned upon Stlch facts as are hère devdoped. I should be sorry to make 



BBUSH ELECTBIC CO. r. JDLIBN ELECTRIC CO. 689 

a précèdent now whîch can hâve little but the most technical reasoning 
to support it. 

This patent is not invalidated by the introduction of the descriptive 
term "absorptive substance" after the original application was filed. The 
claims as originally stated use the language "mechanically applied porous, 
granular, spongy, or équivalent lead," The claims as issued substitute 
the words, "mechanically applied absorptive substance." This did not 
change the invention. It was the employment, simply, of more apt and 
and artistic terms for the, coniparatively, clumsy language of the original. 

It is argued that claims 6 and 11 of Case I hâve been unlawfuily ex- 
panded by the insertion of the word "perforations" therein. Neither the 
spécifications, claims or dràwings, as originally filed, mention perfora- 
tions exteûding through the plate. They first appear in an amendment 
filed Juné 1, 1882. Prier to this, in the summer of 1881, Prof. Eaton 
had made perforated secondary battery plates. Accumulator Case, 38 
Fed. Eep. 141. John S. Sellon and Joseph Wilsori Swan had described 
similar plates in their patents of March 10, 1882, and November 22, 
1881, respectively, Itis not contended that Mr. Brush ever made such 
a plate. There is no proof that he did and he testifies that he cannot 
recall having done so. The: value of perforations extending through the 
plate seems to be conceded . Proof of the advantages of this construction 
appears in the record and the language of Sir William Thomson, who 
testified in the previous cas.e, may be adopted as an epitome of what is 
affirmed by the witnesses hère. See Aceumvlator Case, 88 F«i. Rep. 140. 
Thecomplainant's brief oontains the following: 

"Thus perforations may in his view be a speciBc Improvement over recesses 
or réceptacles broadly considered, but recesses broadly cbnsidered in comblna- 
tion withthe mechanically applied active or absorptive material in a secondary 
battery is the subject of the claims now under considération." 

And agaito: 

"As to the improvemeiit in recessed plates which consisted in carrying the 
recesses through the plates and forming perforations, Mr. Brush bas no sep- 
arate claim for that speciSc improvement. Défendants insist that Swan has 
the prier right to that speciflc improvement. Brusli's ciaims are for the 
broad ground of a recess, and it may be that Swan is entitled to be considered 
the ârst who carried the recess tnrough the plates, making a recess which 
was also a perforation. But that question does not arise hère." 

But it seems that the question does arise. The claim is certainly sus- 
ceptible of a construction covering a plate containing réceptacles not only, 
but also perforations which go entirely through the plate. In other 
words it may be construed to cover the features Mr. Brush is entitled to 
as well as the one he is not entitled to. So construed an iniringer after 
paying complainant for the use of the recesses which belong to Brush 
might also be compelled to pay for perforations which, so far as this pat- 
ent is concerned, belonged to some one else — Eaton Sellon or Swan. 
Neither of thèse gentlemen if he had a patent for this spécifie improve- 
ment CQuld prevent complainant, with the Brush patent construed as 
above, from using perforations as distinguished from recesses. The com- 
v.4lF.no.l2 — 44 
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mon raeahirigof "perforation" is à^ioletorapePtûre passing tlirougb a 
body. It is argued that the patentée intended that this meaning should 
be àdoptedv ; fôr he isaysî <'Fig. 8 shows a vertibal section of a ribbed 
: plate prôvided with slots or perforations extending through the plate." 
And yèt, other parts of the spécification wouldiïwJittate that he intended 
to make no di8tiBotïOïï.betweèn perforations and réceptacles. As before 
stated, thé langùage! =q'ïJOted : first àppeàred a year after the original ap- 
plication wasfiled. The court has grave doubt, therefore^ whether thèse 
. facts do notbiing the case within the rnle laid down ia lîaiifway <^<'' v. 
SayUs^ 97 U.S. 563; KitOe v. JTaiS,;29 Fed. Rep. 508i 514, and cases 
•cited. :■, .iv---:"- .■'>'.■.'•■:■. .^-li-v; ■^i' : . ,,.;■•'.. ■,^' ' 

But conaideratioil should be given to the unusual inrcuinstances at- 
tending the. filiE^ of sp large a nuinber of applicationà and drawings at 
or aboutthjB^ sâriie tiœe; - The inventer seems to bave thoùght that by 
cross-references thei infornûation cototàinçd in ail could be imported into 
!each sépàrately.^ Thisj àèrtainly., bears upon the -Question of intent. 
The drawings which heiafterwards filed in Case I wèrein fact filed with 
Case C and weréim thepàtent^officewhen the applicalcibn for Case I Was 
tfiied. Thethird claini,asorigihallyproposed,coTered aribbed, honey- 
oombed or équivalent plate. lij the- daims as finally dllowed may be 
. fairly oonstruéd to oovennbthing more than a honey^coinbed or équiva- 
lent plate, whichcèËtàinly contemplâtes »; plate containing cells or cavi- 
ties^can it besaidi that the ciaiiûs. in i question hav^ been fatally ex- 
patodedî . Itii» true thatthe ordinarily-accepted mèaîiing pf the word 
"perforation" would implyian ôpeniîlgextaadingentirdy through the 
; plate,; and ^ch an ,op«>ing tibe inventqr cpul^ mi ingraffeupon the orig- 
inal application ^ iButitiie Word mayalso hâve a meaning synonymous 
,wîth "cavities" Or"celb," it may taeàn a hôle ttot ptifesing eiitird|jr 
through, but into the ceiiter 61" iritèrior; and a plate with èubh perfàra- 
tions the inventer was at liberty, it would seem, to claim under the , orig- 
inal applica,tion. Such ^ cpnstn;içti.9n dpes nqt. hit.ÇJ;fere.with, the rights 
,acquireql, l^y the public for itdoesnqipfîrmîj; a, b^joadening. pf the clair». 
.Ij bplds tlie inventer. sjtwtly to. what.heagked fociathe first instance. 
-When, by a libéral construction, a patent may be sustained, is it not 
iithe duty of the court tP adopt it rather than one Whidh, though possibty 
•more plausiblëi' *ill deprivé the pàteiiteè of the fruits of a meritorious 
invention to Which hé' là fàirly ehtitlèd? With considérable hésitation 
I shall hold that itheseidlairas, as thtis construedj are valid. That they 
,are infringèd there cari belittlc doubt. The défendants' électrodes bave 
réceptacles; tiïey may besimproved réceptacles, but they are réceptacles 
I névertheless. Thèse daims do not cover the improvement, 
: Regarding the pressure clairasjso called, the défenses are that they 
;are Void for wantof invention andiif a construction la placed upon them 
• Bufficiently narrow to enable them ;to stand, the défendants do not in- 
.ftinge. The tenth cMm of 837,298is as followsî ■ ! ,: 

" *"(10) In the priycôSsJ bit ttiàking a àëCttndarV bâttèrjl''|)îàl!e or élément com- 
'bining by meansof |)resSaré an absorptive substance ànlisuïtàbleniaterialto 
form a support thereforiiSUbstantially as set forth." i 

j-i i ï '. ! . • 
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The only claim of No. 260,654 is as follows: 

"The method of foiming thè plates of a secondary battery, consisting in 
forming réceptacles for oxides of lead in its surface, then applying oxide of 
lead to the plate and within such réceptacles, and afterwards subjecting the 
oxides of lead to pressure." 

The latter is a narrower daim than the former, being limited to ox- 
ides of lead, to support plates having réceptacles and to pressure after, 
and, therefore, in addition to, the mère mechanical application. It is 
not denied that the prior art plainly reveals the use of pressure in mak- 
ing primary baltery plates. The distinguishing feature of the invention 
of thèse claims is pressure. Every other élément is covered by other 
claims. It is argued with plausibility and force that it is not invention 
for the patentée, with the ooated plate before him, to subject it to treat- 
ment which he could easily hâve learned from Leclanché and others. It 
is said that the funotion of pressure is the same whether used on a pri- 
mary or secondary battery électrode and that the daim cannot be up- 
held by importing into it ail the valuable featurés of the broad inven- 
tion. It is contended for the coraplainant, on the other hand, that press- 
ure applied to secondary battery plates produces an entirely différent 
resuit and performs an entirely différent function from that produCed 
wh en applied to primary battery plates. If the claims are limited to 
the use of hydraulic, or other similar pressure, the court, as now ad- 
vised, would be inclined to recognize the force of the'complainant's con- 
tention. But the construction asked for is broad enough to coverthe 
application of theabsorptive material with trowel or spatula aod the inci- 
dental pressure attending this opération. Says the complainant's ex- 
pert: 

"In the plates of défendants' battery I find a séries of small cells perfectly 
fllled with; an apparently uniform and extremely even niass of absorptive ma- 
terial; I knpw of no way in wliich this could hâve been effectively doue exr 
cept by spreading and forcing into the perforations the absorptive, substance, 
either in the form of a paste or of a powder; generally the application of the 
absorptive substance to thé plate is accomplished by means of a trowel or 
spatula; the support is usually laid upona slab of some material sucli as slate 
or glass, and the absorptive material in the form of powder or paste, is spread 
over the- plate .and forced into the perforations; considérable pressure is al- 
ways applied: to the material to force it into the réceptacles; the excess of 
material is removed bya spatula or some équivalent ianplement.and the plates 
are then quite smooth, the absorptive material at the réceptacles having al- 
most the thickness of the support plate; from a caréfiil exarainàtion of de- 
fendants' batteries and from mV général knowledge as to the methods em- 
ployed, I am t>t thô opinion that the absorptive material bas been applied in 
BUbstanlially themanner of the tenth claim above described, and that consid^ 
érable pressure- bas been eiuployed in the opération," 

There can be no doubt that a construction as broad as hère demanded 
would in validate the claim. ^ It would cover a well-known and exceed- 
ingly simple opération. It would cover the mechanical application of 
the coating. It is haïd to conçoive how it could be made to adhère 
without some degreie of pressure; Even the blotting-paper, stick and 
string of the 1879 électrode would infringe. Pressiire such asuthis, it is 
believed, was not contempiatedi by the inventor. . He had in viêw presa* 
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ure, plus the mechanîcal application, by means of whîch the coatîngs 
would adhère more perfectly hot only, but by which better conductivity 
could be obtained. But if the nàrrower construction is given thèse 
daims, the défendants do notinfringe; at least they hâve not been proved 
infringers. I do not lose sight of Mr, Weston's later testimony taken 
April 3, 1889, but it seems to me that it adds nothing to his former 
statements, upoa which the court would be warranted in acting. It is 
hearsay mereiy and wholly indafinite as to time. The bill was filed in 
April, 1887, alleging that before the commencement of the action the 
défendants had infringed. This allégation is hardly sustained by the 
testimony of a witness taken two years later that he bas been informed 
that the défendants bave infringed , for "some time." The stipulation 
signed by the défendants' solicitors, designed to cover undisputed matr 
térs upon the subject of infringement, makes no mention of pressure. 

Case C, No. 266,090, contains two •classes of daims. The firstclass 
(daims 1 to 8 inclusive) relate to the form of the plates, the second class 
(dainis 9, 12 and 14) to the material of which the plates are form ed'. 
Claim 7 relates .to a secondary battery dectrode hàving its support .pro« 
vided with '*cells or cavities.?'. Thé other daims ôf the first cJass relate 
to"rib8." Claim 14, in addition to the élément ofcast lead,;has also 
the. élément, not elsewhere cliaimed in, this patent, of "slots, perforations» 
or openings." : It is said that thed^^eféndants do not infringe the claims 
of the first class, other than the seventh, for the xeason that they do not 
hâve a ribbed support plate. The language of the seventh claim de- 
scribes with. much greater précision the défendants' supports than that 
of any other claim of this dasa. They certainly use cells or cavities.. 
Whether they use ribs or not is, at least, doubtful. If there were noth- 
ing in the art but the contributions of Mr. Brush it is évident that a nar- 
row construction must be given to thèse claims. Every word by which, 
even a shadè of distinction in the formation of thèse plates cau' be ex- 
pressed bas béèn adopted. A^vàntages of the most surprising and mys- 
térious character a,re said to lurk in the slightest change of size, shape 
or depth in the bqles or recesses.; .In thèse circumçtances, a diflerent 
rule should be adopted than if the art showed that ail thèse methods of 
keeping the active material in place are, substantially, équivalents. The 
défendants use â support fiUed with rows of uniform square holes. The 
court is not prepàred to say that the walls between thèse holes are ribs. 
The ordinary meahing of the word wôuld bave to be strained apd dis- 
torted to makeit; cover the "partitions or sepfa between the cavities," 
and especially so in an art where a restricted meaning is required. A 
careful reading of the spécification confirms the impression that the pat- 
entée intended to use the word, tiotàs now asserted, but in its ordinaty 
sensé, as synonymous with projections or ridges. He intended to draw, 
and does draw, a sharp distinction between plates with ribs and those 
with cells, cavities and perforations.» 

Claims 9 and 12 are clearly void for want of patentable novelty. Their 
only distinguishing feature is cast lead, The complainant, if its posi- 
tion is correct] y understood, does not assert that there is anything pat- 
entable in casting lead. It is not alleged that the eleventh claim, which 
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covers the process of castîng, is infringed. Not only every skilled me- 
chanic, but every school-boy who bas experimented with melted lead, 
who waa shown a model of défendants' grid, and asked to make a séries 
of them, would at once suggest the idea of casting them in molds. This 
proposition is, virtually, conceded by tbe complainant's counsel, for, in 
speaking of the advantages of casting over rolling or pressing, they say: 

"If this latter were the only advantage and the only mode of opération and 
resuit then the invention Would be old in any casting of a complex form, and 
that is the plane on which défendants deal with this inTention; but the true 
nnderstanding of the invention shows that it hart its birth in the needs of 
secondary batteries that operate by expansion and contraction of a permanent 
coating which must not be allowed to get away from its support, ànd that its 
peculiar mode of opération and advantages exist only in such a battery." 

What, then, is the novelty upon which thèse claims are sought to be 
Bustained? It vvculd seem to rest solely on the theory that cast lead 
produces better reëults in a secondary battery than roUed or pressed 
lead. A patent cannot stand, for a moment, upon ground so narrow. 
Lead plates were old in secondary batteries, cast lead plates were old in 
primary batteries. The-art of casting was old and free to ail. The form 
of the plates desired would suggest casting them to thè skilled artisan. 
This right being clear it is idle to assert that one may cast his plates but 
shall not be permitted to use them after they are cast. It being quite 
impossible to pour melted lead into molds withoutproduoing cast lead 
the question arises: Gan the person who first uses this obvions process 
in making; secondary battery plates not only obtain a monopoly of the 
product but of the process as well? Manifestly notl It is not even the 
substitution of one known material for another. It is the substitution 
of one well-known form for another well-known form of the same mate- 
rial. In Hotehkm v. Greenwood, 11 How. 248, the court say: 

"Theimprovement eonsists in the superiority of the material, ahd which 
la not new, over that pieviously employed in making the knob. But this, of 
itaelf, can never be the subject of a patent. Ko on© will prétend that a ma- 
chine, m»de, in whole or in part, of materials better adapted to tbe purpose 
for which it is used than the materials of which the old one is constructed, 
ahd for that reason better and oheaper, can be distinguished from the old one, 
^r, in the sensé of the patent law, can entitle tlie manufacturer to a patent. 
The différence is formai, and destitute ofingenuity or invention. Itinayaf- 
ford évidence of judgment and sklU in the sélection aud adaptation of the ma- 
terials in the manufacture of the instrument for the purposes intended, but 
nothing more." 

See, also, Bughing Co, v. Doelger, 23 Blatchf. 167, 23 Fed. Rep. 191, 
-and cases cited. 

With every disposition to act with liberality to^^ards those who, with 
undoubted genius and unti ring research, are developing this recently 
discoyèred oijne of industry, the court cannot ignore the repeated and 
uniforra utterances of the suprême court upon this subject. In addition 
io the familiar and oft-quoted authorities, see the foUowing, deôided at 
the présent term: Burtv. .EÀon/, 10 Sup.Ct. Re|);394,(February3,I890;) 
HiU V. Wooster, Id. 228, (January 13, 1890;) Day v. Railway Co:, 132 
V. S. 98, 10 Sup. et. Rep.. Il iWaison y. BaUway Go.,lB2 0.8*161,30 
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Sup. et. Rep. 45; Marchand vJ Erriken, 132 U. S. 195, 10 Sup. Ct. Rep. 
65; iîoyerv, ^«A, 132 U. S. 201, 10 Sup. Ot. Rep. 68. 

Claini 14 may be consttued as ôovering a combina tion,one élément 
of which, the slots, etc., is new atid useM, and is hot 'coverèd by the 
other daims. The original specîfictttion and drà'wings, iàled june 9, 
1881, desCribe and showgrooved,hôiley-combed and slotted plates. In- 
deed, the drawings, for the absence of which Case I is criticised, were 
flled at the outset in Case G. Of Pig- 4, showing the slotted plate, the 
spécification says: ' . 

"Hère thesupporting plate betjyeen tjie ribs is removed, the latter being 
B,upporte(J by the heavier side or end ribs, and other intermeddate transverse 
ribs, if necesssry. This modificatioa ia io form somewhat like an ordinary 
window-blind, with the slats open." 

This can mean notfaing els© exoèpt that there were openinp extending 
ehtirely through the plate. The spécification as originally fil«i is sufB- 
cient, therefore, to support the claim. 

Begarding the infringement of this claim and claim 7 there can foe no 
doubt and the same is true of the daims; in controversy, oïCase I. The 
point; is suggested that the défendant Bracken is not proved to be an in- 
fring^r, but the stipulation signedjby the solicitors makes no distinction 
between the défendants. c 

The questions arising on tbe expiration of the Italian patent are of a 
serious charàoter, and, in view of th© elaborate attention given to other 
défenses, would seem to demandgiieater considération in the testiraony 
and' in the briefs. The patent ap^arâ in the- record, but no word of ex- 
I^anatiôa, so fâr as can. be: discoveiredj bas been offered on the part of 
thfl défendants. The only testimbny expianatory of the patent is the 
dear and positive statement'of the bbmplainant's expert, that it describes 
and claims inventions entirely diifi^rentfrom those of the patents in con- 
troversy. The patent contains five divisions and twenty-twoclaims. It 
requires littl© expèift knowledge tb perceive that some of thèse are whoUy 
dissimilar to the inventions in sùî^. Others would seem to be danger- 
ously near to ;,sonie of the invehtiqfife, but thbse portions of the Italian 
patèqt which seqm tp thç cpurt tt^jbè, piost in point are but little dis- 
cus^ed and in some instancesi are not eveui alluded to in the défendants' 
brief. For example, take a portion: of Division D and its corresponding 
daims. The Italian patent says: ■ 

"To form an élément having a core or body coated with the mass described, 
I take a sheetor Other suitablé pièce Sôf lesd, or of other substance suitable 
for the purpose, and, if necessary, roiighen or score its surface, or pierce it 
with nuraerous perforations, to insure a ûrju adhésion oftbe mass which istp 
côhstitute the, acti Vf) coati ng.ïcoverjlt with the tinely divided. superflcially 
oxidized lead, (or'the'mix^ture of tnëtailic lead and lead-oxid'é particles,) and 
appïy beavy pressiire. The reslilt is that the flnely divided pàrtildles are not 
oniy pressedi into a ârm and BtrOngiy cohérent tnass^ but the mass is also' 
flrmiyunited to tb(» snpportlng core br body. This core may be of iead. or it 
may eonsist of non-oxidizable métal, siiçh as gold or plalintim, or any alloy of 
tliese metals with Iead. " 

Claim l"? of the Italian patent isaa foUows: 
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"A processfor making secondary battery éléments; Xor'materialfronv which 
said éléments can be constructed :) said process consisting in covering one or 
more 6i ail of the, surfaces bf a suitable metallix; and electro-conducting core 
or body; éithèr with superfièially oxidized particles of lead, or with a mixtnte 
of particles lof pure lead and l«ad oxide, and afterwards applying pressure suf- 
flcient bothto unité said particles or mixture intoa compact and firmly cbhet- 
' ent mass,'and to unité tbe mass to the core or body, as set fortb in Divis- 
ion D." ' ■ 

Bearing in mind thé fact that metallic lead and lead oxide are ab- 
eorptive or active material, à comparison with some of theclaims in cpn- 
troversy will certainly show marked features ôf similarity. Claim 10 

.of Case T'is'as Ibllows: ' ' 

"In thoprôcess of makiiig à secondary battery plate or élément, combining 
by mëans of pressure an absorptive substance and saitable material to iorm a 
Bupport'therefor, substantiàliy as set forth." 

To the uninitiated it would seem that ttese clàims are for similar in ven- 
lions. WoUld not a per'son foUpwing the formula of the Italian patent 
infringe thôpressui'e daims of the patents in suit? Is not the rnethod 
of making électrodes by pressing active mateiial upon the support "set 
free"by,the expiration of the Italian patent? It is true that Divisibn 
JD, of the ftalian patent dësbribes also the process oî uniting the ahsorpt- 
iVe substance into à compact or firmly cohérent body or mass without 
the intervention ôf à supîpoft Çjate, but to the ordîriary reader it would 
seem to be reasonably cleair that when the inventor says, a? in the de- 
" ècripticiû quoted, that he takes a sheet of lead, pieroçs it with numerous 
pèrforationà to insùre a firn^ adhésion of the mass. wtich is to constitute 
the activé coatingjCoVersjth'ë support with the mixture of metallic lead 
and apptiéb hêkvy preSstîre, so that the mass is not ohly pressedtpgether 
but is also firmly United to the supportihg core^ he is descrihing the 
process'\i^ich is coVered'by the claim in question. 
Gther'ciaims of the Itaiiàn patent are as folio ws: 

"(11) As a new article pf manufacture, a mass consisting of a meçhanical 
mixture or association ôf metallic lead an'dtOxide. of lead, united liy pressure 
into a cohérent and flrra body isùbstantially as Set fotth in Division!)." "(M) 
For use in an élément of a'secondary battery, a metallic core or body, to bne 
or more sides of wbicb is attaohed a mass or substance, primarily consisting 
of metallic lead and oxideoflëad, united by pressure sb as to be strong and 
firmly cohérent, substantiàliy as set forth; in Division D, (15) A secondary 
battery .élément, consisting pf a metallic core, or bpdy having attacbed to it a 
coating priiiiarily consisting; bf mixed lead and oxiile of lead firmly united by 
pressure into a strong and cohérent mass, substaiitially as set forth in Divis- 
ion D, (16) A secondary battery élément, consisting of the combination 
with a metallic supporting core or body, of a coatihg attachëd or united to 
said Gore; ^aid coating prjmarily consisting of metaUie lead: and lead Pxide in 
an intimately commingled state, united by présure iqto a strong and flrmly 
cohérent mass, substantiàliy as set forth in Division D." 

i It. will be observed that the first of thesé, elaim 11, coverâ only lead 
and oxide ôfleiad mixed and united by pressuré into a cohérent itaass 
;fOr use as an lésléctrodo or as a coating. Thé .élément of a àuppprt plaie 
J|3 wanting im this clàimj but it is prespnt, ,u|id«içjfhetiiame,ofja,"metalUc 
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core atld bbdy," in ail the others. Compare thèse daims wîth the press- 
ure clainis of the patents in suit, but also comparé thpm — and partic- 
, ularly cl^im 11— with claims 12 and 13 of Case I. They are as foUows: 
"(12) Absprptive material for use in secondaiy batteries formed into a co- 
hérent masp.by pressure, substantiaïly as set forth. (13) For use in second- 
ary. batteries, porous, graiiular, spongy, or équivalent lead formed into a co- 
hérent mass by pressure, substantiaïly as set fortti." 

The language is differenj; but, in substance, whprB is the lack of iden- 
tity? But aU thèse are questions which the court, in view of the ac- 
tion of the American and Italian patent officiais, in digtinguishing be- 
tween the inventions covered by the Italian patent an,d those covered by 
the patents in suit, and in view of the uncontradicted opinion of the 
complainant's eixpert, should hesitàteloug before answering in the af- 
firmative. Mr. Weston says of,'^ Division D" of the Italian patent: "It 
is for an. improved form of eleptrode especially adapted to the formation 
by eléctribal disintegration either by the Planté methpd, or by the pe- 
culiàr method of electrical disintegration invented by Mr. Brush and 
described iû t)i^îsioù A." It sboillcl' be remembered thàl we are deal- 
ing heré Tvith a'mysterious and oqpult power of nature, the science, of 
which is stiil îb itb infancy, the phenomeha of which are butlittle un- 
deristood, evëti by those who hâve màde its study their life-work. For 
, oie whô bas but à casual and pupérficial knowleagé;^o place a construc- 
' tion updn a patent which is àddrésâéd to those who are educated in this 
departmerit 6f ecience and which côijstantly employa terms of art, in op- 
position'td the opinion of thé only electrician who spefiks upon the sub- 
|ect, would bê uhwarrânted, especially when such a construction will 
destroy rights' and interests of greàt value. In very jnany of the patent 
causes which Cônie before the courts, where the deyiçe is so simple that 
any mari of oMinary capaçity càn understand it, the présence of an ex- 
pert is wholly unnecessary, but wben the invention relates to a subject 
where even the pioneers are stiÙ groping in shadows, the court needs 
thé instrnctibii of those most compétent to advise arid without such as- 
sistance should proceed with the ùtmost caution. The law does not fa- 
yor forfeitiires. A patent should never be declared invalid because of 
the expiration of a. foreign patent if there.is doubt about the inventions 
being the same. i The burdieq is upon the défendants and the doubt 
should be resolved in favor of thë patent. After such study as I bave 
bèen able ^o givéthe subjéctl ûin not satisfied that the Italian patent is 
for the sanie invention as those in cpntroversy. It.is sufficient, for pres- 
sent purposes, to state that fhe njind of the court is in doubt upon the 
, question. The language of Judge Bradley in the case of Bisdioff v. Wdh- 
iéred, 9 Wall. 812, wheré a patent was introduced, as hère, without ex- 
^^lanation,seem8 partibùlarly applicable: 

"The spécifications of patents foi* inventions are documents oîapecùliar 
! kind. They profesp todeseribe niechanisins and complicated machinery, chem- 
,.ical compositions and other manufactured products, which hâve their exist- 
ence in pais, outside of the documents thiernselves; and which are commonly 
deacribed by terms bf the art or mysteryto which they respect! vely belong, 
and thèse descriptions and terms of artoften require peculiar knowledge aud 
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éducation to understand them aright; and slight verbal variations, scarcely 
noticeable to a common reader, would be detected by an expert in the art, as 
indicating an important variation in the invention. Indeed, tlie whole snb- 
ject-matter of a patent ia an embodied conception outaide.of the patent itself, 
vfhieh, to the mind of those expert in the art stands out in clear and distinct 
relief, whilst it is often unperceived, or but dlmly perceived by the unini- 
tiated. This outward embodiment of the terms contained in the patent is 
the thing invented, and is to be properly 8ought, like the explanation of ail 
latent ambiguities arising from the description of external things, by évi- 
dence in pais^" 

It was, therefore, decided that the circuit court was right in charging 
the jury that there was not on the face of the respective patents such an 
identity as authorized the court to pronounce that they were forone and 
the same invention. No. 260,654 is not, in any event, affected by the 
Italian patent. The former bears date July 4, 1882, thelattër August 
8, 1882, and it was not apphed for till July 28, 1882. 

It follows that upon filing a disclaimer of the invalid claims the com- 
plainant is entitled to a Recrée in accordance with this opinion, but with- 
out costs. 

In connection with this décision the following statemént should, I 
think be made: A suit similar to this is pending against the Electrical 
Accumulator Company. Some time after the oral argument in this 
cause was concluded the çounsel for that company after due notice to ail 
parties interested called the attention of the court to the following facts: 
On th0 28th of March, 10 days after the décision , on the Faure patent 
was filed, the président and secretary of the Julien Company, without 
the knowledge or consent of counsel, obtained frona the complainant an 
option to take an exclusive license under the patents in suit provided 
they were sustained. In view of theSe facts the court was asked either 
to refuse to décide the cause altogether or to postpone the décision unt|l 
the cause against the Accumulator Company is ready for argument. 
The court urged upon counsel the importance of having the issues passed 
upon in a controversy which is, in ail respects, genuine and eamest, 
and expressed his own disinclination to décide an action where a sus- 
picion to the contrary might exist. Several plans were suggested, but 
none upon which counsel could agrée. As a. décision in the other cause 
will not be reached for a year and as the option alluded to is not re- 
garded as a settlement of this cause, the conclusion bas been reached 
that justice to the parties demands that a décision should be made at 
this time. I regret having to inflict so long an opinion upon litigants 
and counsel, but the examination and study of a record and briefs aggre- 
gating 2,500 printed pages bas made it impossible to dévote the m^ces- 
sary time to review and condensation. 
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Olds V. BKoWn ci al. 
• ' {Circuit Court, S. B. OMo. Maroh 82, 1890.)' 

1. PÀTBNTS Vm iNTHlttlONS— ÀKTlOIPATlèS— HuB8. 

Letters batettt No. 148,978, issned Marohi .24, 1874, to John J). <5ias, for Improre- 
meiiit in huos, coQstating la comblning witba wooden hub one or more solid seam- 
less metalUô bànds, whioh ocoupy annular grooves in its perlphery, is vold for want 
' Of novelty, hav^itig' been antioîpàted by letters patent No. ÎB8,5ï6, Issued July 3, 
1873, to Phineas Jones, by letters patent No. 149,635, issued April 14, 1874, to Johnson 
V. Wflolsey, by letters patent No. 146,250, Issued January 6, 1874, to C. H. Guard, 
by lettew patent No. 37,325, issued Decèiiiber 23, 1862, to J. W. Gktfdner, and by 
seTeral prior uses of the patented deviez 

2. Same-j-Bjctkht ob Claiu. . 

tTîidei' Rev. St. U. S. S 4S88, whloh re.qulres an applicant for patent to "point ont 

' and distlhotly cïsàm the part, ImprovBmént^ or, cbnibination which he claims as bis 

invention. Ht the olaim of said patent No. J.48,978, whioh tsfor "a wooden hub 

sti-eURthènôd by one or morô seamless "metallio bands, which ocoupy annular 

grooves In the periptery of .'thé hub,: substantially as desoribed,''being ezpUclt, 

. çannot be altered or enlarged by référence po the speciflcation. or ptberwise. 

InEqùity. Bill to rèstrain infrifagement of a patent. 
B. F. Thuraton and Arthur Stem, for complainant. 
, Parfcin,80w <fc Pariinson, for défendants. 

SÀGi!,-ir.'- *rhe cotnplairiatot's patent, No. 148,973, dated March 24, 
1874, application filed March 4, 1874, ia for an improvement in hubs 
for Vçhicfèëî , ït cbntains but one claim j which is aS follows: "A wooden 
hub, strenlgt^'eùed by bn:0 or niore seatnlëSS metallio bands, which occupy 
antiular grbovés in'the përi^éry 6f the hub,8ubstantially as describèd." 
In' the Bpecîfic^tîbn the ëomplàinaht stàtes that his inventioii 'consista in 
cbmbînîng tiritl\ à i^-bodeii hub one or more solid seamless metallio 
stïengthening î)kii'ds, which Occupy annular grooves in its periphery. 
lïe disclaims the iheans for setting thé bandsy and déclarés that thèy 
"çolistitute ribpbttionbf thé invention which it is ibténded shall be cOV- 
ered by thesÇi letters patent, and that the opération, aà well as the means 
employed, are to constitute the subject of separate applications for let- 
ters patent." • Thb spécification sets forth that the annular grooves may 
be eut bjf tùrùîhg, àt any desired point between thé mortise line of the 
hub àûd ils éhdis;. and that their depth ând width may be varied. The 
dimensions' of the ]band should be such as to fiU the groove, and make a 
finish âush wîth';the surface of the hub. The banda are preferably ap- 
plied when cold, and may be composed of wrought-iron or steel, or of 
càst-iron or rolled brass, or of malléable iron, and oïany required thicknesS 
or width; butit is important that thé hietàl employed possess fair ductile 
propërties, aiid be 6f such a character as not to béunduly or injuriously- 
weakened in its'téhsile capaoity by the changes necèsSarily ïesùlting from 
the process of setting the bands iri 'thé grooves. In the process of set-' 
ting, the hub is to pass snugly overthe outer shoulder of the groove, and 
abut with more or less bearing against the inner shoulder. The hub, 
with the band, is then placed endwise into a solid female die, which has 
an interior surface corresponding at one point, as nearly as it may be 
practicable to make it, with the exterior surface of that portion of the 
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finished hub adjacent to the band. To the protruding end of the hub 
pressure isthen applied in a line with its axis, by paean? of a hydraulic 
press, or by levers or screws. The band is thus bodîly upset, its diamr 
eter reduced, ils widtb andthickness slightly increased, and made to en- 
gage with great pressure with the wooden portion of the hub embrace^ 
by it. The spécification further statea that, "when properly applied 
with dies of suitable size and form, the wooden portion, of the hub is 
materially improved adjacent to thèse bands, because the fibers of the 
wood will thereby be condensed to a désirable degree. B|y the latpral 
expansion of the métal bands during the settipg opération, the grooves 
are absolutely filled. The upsetting of the métal, which was originally 
soft, changes its charaeter in hardening and condensing it." "By sub- 
jecting the hub to more or less compression adjacent to the band during 
the setting process, it will be seen that the wood will be mechanically 
condeneed to a greater or less degree, and that the bands will hold it iï\ 
that condensed condition; and for that reason suoh hubs are less liable 
to 'check' or 'crack.'" 
The spécification concludes as folio ws: 

"I am awàre that hubs haveheretofore been strengthened by raetallic bands 
applied to their périphéries in various ways, and that a variety of naeans hâve 
been employet] fqr securing tbem in position; aiso that annular grooves in 
hubs haye: been fllled with metallic wire, wrapped therein in continuous 
lengths upon a sheet-metal strip, forming a broken band, with the whole sub- 
sequently covered with soldei'. Such bands obviously difler from lialne, as 
they are not solid nor seamless, and cannot be made to so compress the wood 
beneath them as to oompensàte for that inévitable subséquent shrinkage, 
which occurs in ail cases. I aiu also aware that mortised metallic âanged 
bands bave been driven upon the wooden centers of hubs, and secured in posi- 
tion by abutting the edge of one end of said flanged band against an annular 
shoulder, and by reducing the diameter of the edge at the opposite end, so as 
to cause it to abut against a shoulder formed by cutting an annular recéss in 
the periphery of the hub. Such mortised bands are employed in so-called 
'flanged wheels,' and in such wheels no additional atrengtbening bands are 
requisite; for it is by the mortised bands tbat ail strain is borne, wbetber it be 
induced by the driving of the spokea or by subséquent use of the wheel. I 
am also aware that a mortised metallic shell bas been heretofore combined 
with a wooden center constructed in two sections, and that thèse sections 
hâve been held in position within said shell by upsetting both ends of the 
shell against the outer ends of the two wooden sections. My improved hub 
difîers from any pre-existing one known to me, in being strictly a wooden 
hub, and in having the Strengthening bands of solid searaless métal set in 
annular grooves eut in the periphery of the hub, and made to SU and occupy 
said grooves, whereby the said hub may be made of the minimum size and 
of any required form, yet possess the requisite strength, with positive se- 
curity of the bands in position, and without any liability of their being 
loosened by subséquent contraction of the hub by reason of ordinary and usual 
shrinkage of the wood." 

The answer dénies infringement; dénies that the complainant was the 
original or first inventor; avers the invalidity of the patent for want of 
novelty, and for want of patentable invention; that the alleged invention 
had been deseribed in certain patents and prînted publications, and had 
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been kriown arid in public ose and on sale in this country prior to the 
allegéd iùvèntion by the patentée; tbatithad been abandoned, and that, 
by delay and lâches, complainant has waived any right to relief in equity. 

It is èlear from the record thât seamless metallic sttengthening bands 
fixed by compression upon wheels and other objecta, were known and 
commonly uâed long prior to the date of the complainant's alleged in- 
vention. A common method was ta apply them heated, and allow thern 
to contract into their places upon the wood. Another method common- 
ly known and used was to drive the band, either hot or cold, upon a 
tapering surface, ^and thereby secure the effect of compression, Bands 
set by thèse methods, howeVer, cannot properly be said to bave antioi- 
pated the bahd described in the complainant's patent. ,They did not 
occupy, as do the complainant's, annular grooves, although it is true 
that the sutfaee of the wood immediately under the band was somewhat 
compressed by the method of shrinking or of driving the band to its 
place. But the hôt band, wheil contracted to position, would char the 
wood, and destroy its fibers and elasticity; and the driveii band was not 
"upset," but, if at ail changed by being driven, was stretched over the 
hub. In either case the band would become loose and displaced by the 
shrinkage of the wood. Between thèse bands and the complainants* 
there is clearly a patentable difiference in favor of the latter, 

Quite a number of anticipating devices — that is to say, of bands of 
date latôr ttanthe shrunkenàtid driven bands above referred to — are set 
up in thé aûswer and referr§4i to in the évidence, and the question of 
anticipation turnsupon the construction to be given to them, and to the 
testimony concerning their manufacture and use, It was specially in- 
Bisted on behalf 6f the défendants at the hearing that the claim of the 
complainant's patent is anticipated by patent No. 128;546, to Phineas 
Jones, dated, July 2, I8*72;by patent No. 146,250, dated Jaûuary 6, 
1874,.and issued toC. H,Guard; by patent No. 149,625, dated Aprill4, 
1874, and issued to Johnson V. Wootsey; by what is referred to as the 
^'Marietta use," the "Pem use", the "Ford-Guard use," the "Ford use", 
and the "Naugattick use." The patents referred to are for improvements 
in hubs for vehicle wheels. The Jones patent shows a searaléss metal- 
lic strengthening band, which is driven onto the hub in such manner 
that one edge rests against and flush with one wall of an annular groove 
in the periphery of thé hub. The spécification sets forth that, when 
the band has been set in position on the hub, then, by means of suita- 
blé dies and other devices, its flange is forced down into the annular 
groove, or, as itis termed in the spécification, reCess; thus bringing the 
flange, both front and rear, flush with the surface pf the wood, so as to 
;take a solid bearitjg against the shoulder, front and rear, and positively 
prevent longitudinal movement; the object being to, secure the band, to 
prevent any tendency to endwise movement, and also that the edges of 
the band may be fluSh with the èurface of the wood center. The band 
of the Jones patent performs the additional function of braciïig the 
spokes, but that fact does not afféct thé question whether it is an antic- 
ipation of the complainant's band. In the Guard patent we find V- 
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formed grooves encircling the hub near the ends of the mortises, which 
are designed to receive the spokes. A tin band formed to fit the groove, 
and made to encirole the hub nearly, but leaving suiBcient space be- 
tween its ends to admit of compression without causing its ends to over- 
lap, is first placed in the groove. This, however, is not essential, and 
may be omitted. Then a copper wire, one end of which is soldered or 
otherwise secured in the acute angle of the tin band on the hub, is 
wound round the hub on the tin band spirally towards its center on the 
inclined wall of the groove, "with any force within the capacity of the 
wire," and, whén the groove is fiUed to about the surface of the hub, 
the wire is. eut, and the free end soldered or otherwise secured to the 
tin band or hub. Solder is now employed in such manner as to unité 
the tin bands and wires in a mass, and to fill the groove to the surface 
of the hub, or to fill the design of the finish, which the spécification 
provides shall be as represented therein, or to meet the tastes of the 
user. The patentée states in his spécification that be does not wish to 
confine himself " to the particular form of grooves, or to the material 
represented, as itis évident that other forms of grooves and other mate- 
rial may be employed without departing from the principle of my in- 
vention." 

The hub of the Woolsey patent is provided with two bands surround- 
ing it, one at each end of the mortise space. The under inner edge of 
the band is beveled back towards the center of the under surface, as 
shown in the drawing, and "the ou ter edge is curved downward and 
pressed into the wood, there being a groove made in the hub to receive 
the edge of the band as it is bent or pressed ihto it to a little depth, 
forming a shoulder for the curved edge of the band to rest against, to 
thereby prevent it from coming ofi" or loose." The patentée states that, 
"in driving the tenons of the spokes into their mortises, the mortises at 
the surface are very liable to crowd out, in conséquence of the strain of 
the tenonis against the ends. This crowding or forcing out of thé wood 
weakens the ends of the mortises, so that there is less support for the 
tenon than if such forcing out of the wood had not been; to avoid which 
is the purpose of the bands referred to, which are pressed upon the hub 
at each end of the mortise, fiush with the surface. The outer edge is 
then roUed down and pressed into the wood, thereby forming a smooth, 
rounded shoulder, while the edge pressed into the wood pre vents the 
band from coming ofïor loose." 

For the purpose of comparison, it is necessary to keep in mind the 
claim of the complainant's patent, for "a wooden hub, strengthened by one 
or more seamless metallic bands, which occupy annular grooves in the pe- 
riphery of the hub, substantially as described." It will be seen at a glance 
that this is a very broad claim. Looking to the spécification for the 
signification of the words "substantially as described," we find that the 
grooves may be atany desired point between the mortise line of the hub 
and its ends, and that their depth and width may be varied. We find, 
too, that the band is to be of such dimensions that the groove will be 
iwholly fiUed by.it with its péri pherical surface flush with the surface 
of the wood, "if a finish flush he deemed désirable, as ia usually th 
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icasé.'' We fiad, àlëo, lihat tlife baada aie prefera^ly applied whén'Oold, 
and may be coEtiposed of i wroughWron or steel,; of'cast or rolled brass, 
or of scwïailed " malléable iron ," , which; is cast aad subsequently softened 
by annealing; and thab theymay be made of àny tiiickness or width 
which càn possibly be of pradtieàble value in thîâ ednheetion. The pat- 
entée fùrther eeté forth that,i<^*by subjecting theiiH'ub to more or less 
compression, adjacent to thè' bànd iduring the setting process, it:will be 
séenthat the wood will bé mietdiànically condensed to a greater or less 
d^ree, and that the band will èecure and hold it in that condensed con- 
dition /^aûdthatthereby *'bheeking?'i or "craeking" of the hub, whîoh 
is thé resuit of contraction, will :be lendered praotically impossible. 
Now, constming the claimiîiijthblight ofthe spécification, it is, in the 
opinion of the court, so broads àa to.be anticipated by eaeh one of the 
patents abpve referred to. H niày'be trué that the oomplainant's hub 
is a marked improvement, but the.fetal objection to his patent is that 
he claims what'he did not invent; * ,This proposition may be fairly tested 
by the wéli-established imIb' tihat whatever, if itibsequent, would iu'- 
fringe, will, if prior, anticipate.. If the Pord and thé Guard and the 
Woolsey bands had beeh subséquent to the oomplainant's patent, they 
would undoubtedly be infringements, and therefore, being prior, they 
must be recognized as anticipations; ' 

We now corné to what is called the "Marietta use." Without réview- 
ing the testiniony in détail,. it wiU be suSicient to say, that it satisfies 
me that prior tb the complainant?8 invention the Marietta hub was con- 
structed wîthseamless metallio bands, occupydûg annular grooves in its 
periphery. Prior to 1870 the ;Marietta Wheel Company manufacturée 
and sold wheels strengthenèd by seamless mefallic bands, which were 
driven on the hub, and allowed to shririk into position. In the yeàr 
1870 the compî^ny adopted the plan of compreâsing the bands in grooves 
in the périphéries of the hubs, instead of driving and shrinking them 
on. They were compressed into the grooves by the use of sectional 
dies which fitted into cup-sha^^ed sockéts. Thé grooves were eut in 
the hubs, which were thenj with the bands upon them, placed within 
fhe dies, and the dies forced down into the cup-shaped socket. This is 
substantially the process used by the complairiant, except that his dies 
are not sectional. There is much conflict of testimony with référence 
to this use, but, upon careful considération, I hâve reached the conclu- 
sion that the défendants' version is correct. The Marietta use is there- 
fore also an anticipation. 

Next to be oonsidered is the Perù use, dating from 1872, and contins 
uing until some time in June, 1873. This use relates to a hub of the 
same gênerai construction as the Marietta hub. The business of manu- 
facturing it was a failure, and the plant, which cost about $70,000, 
was sold for $18,000. The Peru hub is less valuable than the Olds hub, 
•which has been esteemed much more highly by the trade, and com- 
mands a higher price; but the oomplainant's claim is so broad as to in- 
clude the Peru hub, and his patent is therefore anticipated by it. 

The Ford-Guard use was at Tippecanoe, Ohio^ beginning in 1873. It 
m&s the manufacture of hubs under the Guard patent, which has already 
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been described; and also of the Ford hub, which bas solid bands of 
brass, compressed into grooves by tbe use of sectional dies, to serve the 
purpose of the Guard bands. The mode of construction was as follows: 
A wooden hub was turned in the lathe to the size required, with the an- 
iiular grOOves, over which the bands were placed, and the hub was then 
put iii a two^part form or die, which was placed in a screw press, and 
pressure applied until the bands were compressed into the grooves in the 
hubi The hub was then finished in the lathe, so that its appearance 
was that of a common wooden hub. The intention was to hâve the 
bands so compressed as to hold the exterior of the groove tightly enough 
to resistthe pressure froin driving the spokes, and to prevent the bands 
from coming loose while in use. In the fall of 1873, Ford completed 
from six to ten hubs with bands compressed, as above, in the grooves, 
and they were as perfect, according to bis stajtement, as could be made 
with thè tools and appliances he had. He filed a cqveat on the 8th of 
December, 1873, but about six months afterwards, hmring of complain- 
ant's patent, took no further action in the matter. "there is a conflict 
of testimoby as to the possibilîty of compressing banda as in the Mari- 
etta hub, or the Ford hub, by the use of sectional dies, without crimp- 
ing; and the witnesses respectively are corroborated byexhibits showing 
bands thoS' compressed and crimped, and others showing bands thus 
compressèid without crimping. This is a circumstance not so rare as to 
be ^together exceptional in expert testimony. Possibly the conflict 
may be reconciled by concluding that the compression by use of sec- 
tional dies was accomplished only by great care, and therefore was not 
practicable for rapid and ch^p manufacture, which may account, in. 
part at leaat, for unsuccessful results at Marietta and- Peru. Still there 
are exhibits indicating that it could be donc, and was done. But it was 
urged upon the hearing that the Ford hub was nothing but an aban- 
doned experiment. The record does not sustain this contention. The; 
Ford hubs were complète as articles of manufacture, and, if patentable^' 
ail that was necessary to obtain a patent was to make application. Thé 
abandoQipent of Ford's expressed intention to make application does not, 
■under the ruling in Oayler v. Wilder, 10 How. 477, help the complaiu- 
ant. The Ford hub must beregarded, therefore, as an anticipation. 

The Naugatuck use was the manufacture at Nàugatùck, Conn., in 
1872, by E. S. Parmelee, of the Naugatuck Wheel Company, of huba 
with seaiïiless strengthening bands upset in grooves. The bands were 
made of iron, of half oval shape, and compressed into the grooves by 
the use of sectional dies, in two parts. Three sets of thèse wheels were 
shipped gratis to a wheel manufacturer of New Haven, since deceased. 
What becamie of them subsequently does not dearly appear, but that 
wheels were made and used is established by a prépondérance of the év- 
idence, and they, too, anticipa ted the coinplainant's invention. ^ 

Afteï the heariûg of this cause, the record was, upon défendants' ap- 
plication and complainant's consent, opened, and letters patent No. 37,- 
225, issued December 23, 1862, to J. W. Gardner, for improvement in 
attaching handles to cutleryj were introduced in évidence for défendants* 
T^e specificattoQ sets foi;th<àiat the. invention consists.in baving the im-;; 
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plemént provided with a flat tang, aiïd thé handle formed of two parts, 
plàced one at each sidé of the tang and secured thereto, by means of fer- 
raies, ôompressed in receases of parts of the handle aijd of the tang, by 
means of dies arranged in any sùi table way; the ferrules thus being made 
not' bnly to grasp the parts' of the handle and the tang, but also made 
fiush with the exlerior of said parts, and preventing them from splitting. 
That this construction corresponds to.a literal renderipg of the claim of 
the cotaplainant's patent is concéded by complainant's counsel, but they 
urge that the daim, when read with due référence to the descriptive por- 
tion of the spécification, is really as folio ws: 

"A Wooden hub, as a new article of manufacture, consistlng of a wooden 
body, with seamleaa metallic bandS secured thereto in the manner described 
In the spécification, by upsetting the bands into annular groovea in the periph- 
ery of the hub, condensing and consolidating the flbers thereof so that the 
banda are flrmly and inseparably secured in the hub, and without any liabil- 
ity of their being loosened by subséquent contraction of the hub, the wbole 
conatituting a atrictly woodën hub." 

The objections to thus paraphrasing the complainant's claim are in- 
Buperabie. It incorporâtes into the claim the method of setting the 
bands in the grooves, wherôas the spécification expressly reserves not 
only the mode of opération^ but also the means employed, to constitute 
the subject of separate appli«atiôhs for letters patent. It is significant 
that whether such applications' were actually made is not diselosed. It 
is a fair inference that if made they weré rejected, for at the hearing it 
was argued for the complainant that the bands cannot be made to ocr 
cupy the annular grooves without nsing the proeess employed by the 
complainant, and described in the spécification of his patent;, and if that, 
or the means employed, had been patented, the Complainant would bave 
included the patent or patents therefor in this suit. The réservation 
also distinguishes this case, from Smith v, Vvkanite Co., 93 U. S. 486, 
whioh was cited for complainant as analogous, but does not apply. The 
claim, as paraphrased, is also inconsistent with the spécification, which 
describes the hub as subjected. to "more or less> compression adjacent tO; 
the band," andthe wood as " mechanically condensed to a greater or less 
degree." Again, section 4888 of the Revised Statutes requires the in- 
venter to"particularly point ont and distinctly claim the part, improve- 
ment, or combination which he claims as his invention or discovery." 
Keeping in mind the rule that the claim, whether the phrase "substan- 
tially as described," be employed, (as it is in the claim of the complain- 
ant's patent,) or not, should alwaya be construed in the light of the de- 
scription contained in the spécification, it mustalso be remembered that 
when, as in this case, a claim is explicit, it cannot be altered or enlarged 
by référence to the spécification or otherwise, and that whatever is de- 
scribed in the spécification, and not claimed, is dedicated to the public. 
The Gardner invention is a complète anticipation of the complainant's 
patent, which does nothing more than to substitute for ferrules, fîtted 
' and compressed by means of dies in recesses in parts of the handles and 
in the tangs of cutlery, bands similarly applied to the hubs of carriage 
and wagon whéels. The bill wiU be dismissed, at complainant's costs. 
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Smythe V. Henry et cil. 
(CircMit CovH, W. V. NoTth CaroUna. Pebruary 11, 1890.) 

L EQ0ITT JUBISDIOTION — QUIETINO TiTLB. 

Wherea plaintifl in ejectment jclatms title tbrough a deed and a patent valld on 
their face, eut in fact void, the déed being forbiddea by statute, and the patent be- 
ing Bubéequent to another patent" for the same land, a court of equity bas jurisdio- 
tion of a biU to enjoin the proseoution of the action of ejectment, to cancel such 
deed and patent, and to compel diacovery. 
2, Same— Sale op Land op Deobdbnts. 

Courts of equlty bave inhérent jurladictlon, independent of statute, to deoree a 
sale of the land of a décèdent for the payment of hi« debts upon application of the 
devisee and the personal représentative. 
B. Legisi-ativb Gkant— Rbstbaint on Powbe op Aliénation. 

Under aiegislative grant to an Indian, whioh conféra on him the rights of citlzen- 
ship, and gives him title to land in fee with the right of devising the same, but 
which expressly withbolds f rom him the right of conveying it except by lease for a 
term of two years, a deed of t^e land by such Indian is void, the restramt on alién- 
ation not being inconsistent with eitber the estate granted or the citizenship oon- 
ferred, 
4. Limitation OP Actions— Advebsb Possession. 

Wheresncb Indian attem^pts.toqonvey such land by deed, and then acceptsa lease 
of the land f rom hls giantée, his possession is not that of his grantee, sô as to set 
the statute of limitations in motion in favor of the grantee^ 
6. Bamk— CoLOB DP Title. 

Such deed, being made in violation bf an express statute, is not color of title. 

6. ESTOPPBL BT DbBD— LANDLOKD AND TENANT. 

la such case, the deed f rom the Indian being void, bis exécution of the deed and 
acceptance of the lease do not estop his devisees and their assigna from disputing 
the title of the grantee. 

In Equity. 

Bill by George B. Smythe against R. M. Henry and others, to enjoin 
the défendants from prosecuting à certain action of ejectment, and to 
hâve certain deeds canceled as clouds on complainant's title to the land 
Bued for in the action of ejectment. 

W. Hé Malone and Théo. F. Davidson, for complainant. 

Oobb & Mèrrimon, Jones & Shufard, and Henry Hardivick, for défend- 
ants. 

DiCK, J. When the pleadings and proofs in this case were read at 
the hearing, I was so well satisfied that the complainant was entitled to 
the relief that he prayed for that I declined to hear any arguments from 
his counsel. The argument of the counsel for the défendants was so 
learned, able, and logically arranged, and was urged with such eamest 
confidence, that I concluded to postpone my décision until I had time 
to examine the authorities cited, and give the case my most mature con- 
sidération. The counsel on both sides hâve furnished me elaborate ar- 
guments and briefs, but, from the views which I take of the questions 
of law and fact involved, I think that I can properly détermine the 
rights of parties upon the pleadings, the documentary proofs, and the 
uncontroverted évidence, without attempting to ascertain the prépondér- 
ance in the confiict of testiinony, or considering fully the many ques- 
tions of law discusFed in the arguments of counsel. 

The first défense insisted upon by the counsel of the défendants is 
v,4lF.no.l3 — 45 
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that the bill of complainant does not show such a case as to entitle him 
to équitable relief; for, a^ to the mattera aileged, he has a complète and 
adéquate remedy in a court of law. I am of the opinion that the allé- 
gations in thé bill, and thefàètà^àùdciVcumstances^dè^éloped by the 
proof, made a resort to a court of equ,ityihighly expédient and proper.j 
l'willgite my feasons for so bçliè^ittg in a subséquent part of this opin- 
ioiçi, Jf^en I,have debided the qiie^tjgjii? bf law involved, iBnU stated. my 
conciùsions as to the nhcontrovertèd ïnatters of facts preSènted in the év- 
idence. ■ ■"" '""' ," , r'./,', [ ' 

Both parties claim to havôLderived title to the land in controversy un- 
der aigïânt bf the state to-the'Chèr&l^ei^chief Junaluska,. ànd l 'will first 
consider the nature and purposeof sîaob grant. An act of the state leg- 
islatarejentîtled "An act in fay6r;bf thèCherokee chief Jùiiaiùëka," was 
duly enÀcted and ratifiëd bWvtltiB 2d,day of January, 1847. The first 
sectioç cbnferred upon hiiïl'èili'the,;rights, privilèges, an^d inimunities of 
a citîîen of the state. The second séetion enacted "that tlie secretary of 
state be authorized and directed to convey unto the said Junaluska in 
feerÇijtfapk the tract pf làtidïpÇb^ coulity,,ifï district No. 9, tract 

No. 19, cônlaining three handred/and thirty-seven acres; which said 
land tbe. said Junaluska, shallbe emppw;ered to hold and erijpy, withoàt 
the pôwer'to séU or convey thë'^nie, except for the terni bjftwo yea;rs,;s 
fromtime tottnae: provid«dra«yertheless; that he shallhawfuU power 
to dL^poàé '6f thë &ame hy'âè^M'Mlf^ ' Thë third sectioji 4irected the 
treasurer of the state to pay the said Junaluska the sum of $100. The 
fourth section gave the act full force and effect from and aftei? its pas- 
sage.: ■ .r.. ,,^-- :..,,. •,;,,:, .lï M .55 i.-:- ., • ■ J' '-yi ■■ '• _ 

(This was clearly a donîttion àct,' and from its ps^ssage vested in Juna-- 
luska a title to thé knd specifioally.described, and direoted to be con«^ 
veyed by a grant to be executed by tiie secretary of iàtat©. ' The grant 
was doly executed on the day of ,th6- passage of the donation act. The 
^ecatibn ôf , the grant ïvas la lineEe miiiisterial act of the officer charged 
with the duty to be performed as directed by the législature. The grant^ 
was additional and convenient évidence of the title to the land previously 
cbnveyed by the donation ttcti> aad related back tci the înception of the 
rights of the grantee, apd couM not changé the title as'originally con- 
ferred. A législative grant that' ■ptôceeds more immediitely from the 
source of title is entitledto greaiter'%^ight and dignity than a grant ex- 
ecuted by a ministerial ofiBcér aotihgtindèrthe provisions of the statute. 
Morrmv. WhUnffy,Q5 JJiS^.mt;' Baméy v. Dolph, 97 Û. S. 652; Whit-' 
«^ v. 3fom)t(Jf 112 13. S. eS'â/S'Snp. Ct. Rep. 333. 

•;Thé indùcemerit,'objeet, and ^ ptirpose of the législature in béstowing- 
the land updn Junaluska TTas Clearly éSpressed in the explanatory clause ■ 
thàt precedéd; the first section of thé act. He had rendered important' 
mîlitary. service; tQ the United' 9tà(tes in thé last war with Great Britain. ■ 
He had retuïhed from the Indian c6antry beyond the Mississippi, and 
had expressediàwish to becohie a resideût and citkenof his native state. - 
The benignant purposé of the législature in the bèstowal of its boviixty 
wàsto provide it permanent honie ajid farm for its old and worthy beK- 
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eficiary, and to guardliis 'inexpérience in business matters âgairist the 
designs and crafts of sbrèwd and selfish white men, and protect him 
jErôm temptations which might induce him to make an improvident dis- 
position of his property, and thereby reduce himself and faniily' to indî-' 
gence and wanti We may well infer tbat the gift of $100 was intended 
to raeet necessities that might arise' before he could make a crop the en- 
suing year. ' 

It is insistéd tbat the restriction imposed upon the rights ôf alieiia-' 
tien by the second section of the aôt is inconsistenfc v?ith the spirit ànd 
purpose of the first section^ which conferred upon JunalUska ail the' 
rights, privilèges, and imih'unities of oitizenship. Wben à state con- 
veys iand as a bounty, it can impose any restriction deemed proper upon 
the grantee; When we consider thé condition of thât new citizen we 
may well conclude that the restriction was not unreasonablCj but was 
rather just, wise, and beneficeiit. Junaluska belonged to a subordinate 
race. He had spent most of bis life with untutored Indian tribesbe- 
youd the Mississippi, and had returned in his old âge to the 'former 
hunting grounds' of bis fathers. He had little expérience in the ways 
and transactions of oivili^tion, and might well regard the white man as 
his superior in intelligence, wisdom, and power. He knew compara- 
tively nothing of the value of Iand for agricultural purposes, and of the 
benefits and pleasures of a permanent home. Subséquent events soon 
manifested the wisdom of the législature in placing restriction upon the 
aliénation of its bounty; for, in 20 days after the date of the grant, Jun- 
aluska was induced to exécute a deed to S. P. Sherrell for the Iand, 
upon the fictitious considération of $1,500 expressed in the deed; and 
under that deed the défendant herein claimed title, and instituted an 
action to recover possession from a bonafide purchaser for full value. 

The counsel of défendants further insist that the condition of non- 
alienation imposed upon the fee-simple conveyed in the donation act ia 
répugnant to the nature of the estate, and is therefore void. That old 
and well-settled rule of the common law does not aj^ply to this législative 
grant. The sovereign power of the législature is superior to the immé- 
morial rules and usages of the common law. The législative power of the 
state is restricted only by the state and fédéral constitutions, and it may 
change the rules of the common law whenever such altérations are deemed 
best for the gênerai welfare, and do not conflict with the constitutional 
rights of citizens. Munn v. Illinois, 94 tJ. S. 113. Such restricted opér- 
ation of the common law was expressly declared by statute in 1715, whieh 
is still incorporated in the statute law of this state. .1 Code N. C. § 641. 

I am of opinion that the manifest intent of the législature was to keep 
the title to the Iand conveyed by grant in Junaluska during his life, so 
that it could not be divested by his own act, or by any of the preâUmp- 
tions or rules of law that usually apply in cases of lâches, forfeiture, 
reverter, estoppel, and çolor of title. Junaluska had a fee-simple that 
could not pass from him in any way, eXcept by devise or descent. He 
could transfer the possession of the lands by a leâse, from time to time, 
of two years. The power of aliénation regulatéd by statute tnust be 
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strictly complied with, so tbat the policy and objefct of the statute may 
not be defeated. 1 Story, Eq. Jur. §§ 96, 178. 

With this view of the law,: it is unnécessary for me to consider the 
évidence as tp whether the Sherrell deed was fraudulent on account of the 
gross inadequacy of the real considération, coneealed under the false con- 
sidération expressed in the deed, or the constructive fraud arising from 
long concealment, and failure to registef the instrument, and bis non- 
claim for more than 25 years while living in the vicinity. This évidence 
will be referred to when I come to consider the question of équitable juris- 
diction, founded upon all^ed actual and constructive fraud. 

I wiU now consider the Sherrell deed in the light of an honest trans- 
action, This deed of bargain and sale conveyed only the interest in the 
land which the bai-gainer had a right to convey . It gave rise to no cause of 
forfaiture, and did not entitle the state to enter for the breach of any con- 
dition, express or impliéd. No such provision was made in the donation 
act or the grant. Eiichy. Rock Mand, 97 U. S. 693; Grinnéll v. EaUroad 
Go., 106 U. S. 739. We will now suppose tbat this lease by bargain and 
sale conferred a term of two years upon Sherrell, and transferred posses- 
sion without entry. Sherrell was lessee, and Junaluska was lessor with 
a reversion in fee. When Sherrell made Junaluska a lessee for the whole 
term, it amounted to an, assignment of the term to Junaluska, and at 
once became merged in the fee, and Sherrell was only entitled to the rent 
reserved. This was the resuit, as there was no expressed inteut that there 
should be no merger. But suppose there was no merger, then, when 
Sherrell's term of two years expired by efHuxion of time, Junaluska hav- 
ing the reversion in fee and the actual, possession, no entry was necessary 
to reinvest him with the uniricumbered fee. 

It is insisted that, as the dèed to Sherrell purported to convey a fee, 
the grantor was estopped from denyingthe title of the grantee, and that 
this estoppel extended to ail persons claiming under the grantor. The 
doctrine of estoppel cannot be appliedwhen it would thwârt any declared 
purpose of ft statute, or any wéll-settled rule of the common law, as in 
the cases of infants and married women. Sims v. Everhardt, 102 U. S. 
300; Drury v. Foster, 2 Wall. 24; Bigelow, Estop. 245. An invalid deed 
does not work an estoppel.' Id. 253; Banh v. Banks, 101 U. S. 240. 
; It is further insisted that, as Junaluska became the tenant of Sherrell, 
he could not deny his landlord's title. An estoppel between tenant and 
landlord rests upon considérations of public policy. It cannot apply 
where its allowance would contravene a public policy expressed in a posi- 
tive statute. Junaluska was restricted as to making a direct aliénation, 
and no presumption or rule of the common law could allow him to pass 
his title by agreeing to become a tenant of Sherrell. Where a statute 
positively déclares that a thing shall not be done, the law will not sufFer 
its policy and purpose to be thwarted by any subterfuge or ingénions 
çontrivance clothed with the seuiblance of legality, 

It is further insisted that the deed to Sherrell was at least oolor of title, 
and gave him a right to the land by leason of his first possession, and 
the continuous possession of his tenant Junaluska for seven years. I am 
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of the opinion that a deed made in violation of the provisions of an ex- 
press statute is void for ail purposes, and will not constitute a color of 
title Bo long as it contravenes such expression of législative will. Cowles 
V. Coffey, 88 N. C. 340; Hall v. U. S. , 92 U. S. 27; Gibbs v. Gas Co., 130 
U. S. 396, 9 Sup. et. Rep. 553. There are numerous décisions in the 
courts which déclare that a void and worthless deed will constitute color 
of title that will hâve opération under statu tes of limitation, but such 
deeds were void for other causes than those which contravene an express 
prohibition of a statute, or some well-established policy of the law. I will 
not further.discuFS this question, for, conceding that the deed to Sherrell 
was color of title, he did not hâve the continuons possession to ripen his 
colorable title into a complète title. For this purpose there must be on 
the part of a claimant such actual adverse possession as will expose him 
to an action by the owner to recover his rightful possession. In this 
case the owner was in possession, exercising acts of dominion over the 
land hostile to Sherrell's claim, and manifesting his intent to hold under 
his légal title. The possession of the claimant must be adverse to the 
real owner, and where the real owner is in possession such possession 
must be adjudged to be with the title. Powdl v. Felton, 11 Ired. 469^ 
The well-settled rule of law that a tenant is estopped from dehying his 
landlord's title is not applicable to the facts in this case. It only applies 
where a landlord is seeking to recover possession from his tenant, or those 
claiming under him, and not where a landlord is endeavoring to ripen 
his color of title under a void deed into a valid title, and the tenant dia- 
claims and holds adversely. The disclaimer of tenure at once puts an 
end to the relation of landlord and tenant, and the tenant is then a tre&- 
passer. If the landlord desires to préserve the continuity of his posses- 
sion, he must recover the possession from his disclaiming tenant, and 
put in a tenant who will properly attorn. A claimant under color of title 
must hold continuous possession for seven years by himself, or a tenant 
who recognizes him as landlord. Bigelow, Estop. 373; Willison v. Wat^ 
kins, 3 Pet. 43; Waldm v. Bodley, 14 Pet. 156. 

Under any view of the law and facts in this case, Sherrell was witbout 
title to the land in controversy after the expiration of his lease for iwo 
years. It is therefore unnecessary to consider the testimony in relation 
to the rescission of his deed by the parties when the expectéd exchange 
of lands with Bedford Sherrell failed to be accomplished, ortothe aban- 
donment of claim by Sherrell, or to his acquiescence in the claim and 
possession of G. W. Hayes, or to Sherrell's concurring conduct when the 
land was sold by the administrator and deviseès of Junaluska, and when 
subsequently sold by the administrator of G. W. Hayes, when the com- 
plainant became the purchaser at judicial sale for fuU value. Thèse mat- 
ters of fact may well be considered as badges of fraud when associated 
with his attempt to convey such land to the défendant Henry for the 
purpose of instituting the action of ejectment now pending in this court 
on the law side of the docket, 

The complainant in his amended bUl allèges that, after his purchase 
at judicial sale, the défendant Henry obtained a grant from the state for 
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tfae larid ins coâtroversy. 'As thé state had previously cônveyed title to 
JuTiailuskavtthë land'was not subject to entry, and the junior graiit to 
sHeriry D^aavvoiè. Ity however, 13 colorof title, and caats a cloud upon 
thètitlè of thecômplainant, Who bas a cleâr équitable right to hâve su ch 
■grant declafed. void by a decree of this court. The grant is regular on 
ità face, ând has been 'duly recorded, and is set tip as a claitn bf title 
in the pending actibh'of èjéetmeût, Its iHvalidity may be shown by 
'évidence in 8uch action at lawj ' but that would not revoke the grant, 
and only a court of equity cari éffeètually removô this cloud from the 
title of cômplainant. Van Wybk)Y. Ktievals, 106 IJ. S. 360, 1 Sup. Ct. 
Eep. 336. 1 • - 

r Thecômplainant claims title to the Ifiild in controversy as a hona fide 
purchaser at a judicial sale madeùnder a decree of a court of compé- 
tent jurisdiction, and it is a well-settled rule of law, founded upon prin- 
ciplesof justice and sound policy, that every reasonable intendment 
should be made to support the title of a hona fide purchaser at a judicial 
sale, decreed and confirmed by a court of compétent jurisdiction over 
the subject-matter, although i\s proceedings may be defective and irrèg- 
ular in forin. Every presumptiori not inconsistent with the record 
as to be indulged in in favoi" of the jurisdiction, as it is to bè sup- 
posed that a compétent court knows its own legâl power and duty, 
<and will not exceed its legitimate authority. Gôoley, Const. Lim. 408; 
WWamB v. Hanington, 11 Ired; 6il6; Énglandv, Garner, 90 N. 0. 197; 
Ajpplegate V. Mining Co., 117 U. S. 255, 6 Sup. Ct. Rep. 74:2; Eobinson 
V. Fair, 128 U. S. 63, 9 Sup. Ct. Rep. 30. The légal proceedings in 
the case of G. W. Bristol, administra tor of G. W. Hayes, seem to hâve 
been regular, and I cannot doubt that the cômplainant acquired by his 
purchase at the judicial sale ail the right and title of the intestate to the 
land in controversy. It is unnecessary to inquiré as to what right Hayes 
acquired by his long possession iinder the deed from Junaluska, dated 
5th of June, 1850, as Hayes did not rely upon his Golor of title and pos- 
session, but allowed the land to be sbld at a judicial sale decreed by the 
ooutt of equity upon the pétition of the devisees and administrator of Ju- 
naluska, and became the purchaser at full value, and paid the purchase 
money, which was partly used in the payment of the debts of the tes- 
tator, and the balance wasduly distributed among the devisees. Hayes 
died before' a deed was made by the commissioners of sale, but when he 
paid the porohase money under the decree confirming the sale, which 
ordered a deed to be executed, he became entitled to the land, and the 
title descended upon his heirs, "as what ought to be done is considered 
in equity as done." The administrator of Hayes had a right to sell such 
interest to realize assets under the license grahted him by the court. 
Eèv. Code, c. 46, §53. : 

' 1 It is further insisted that the cômplainant aôqnixed no title under the 
deed executed by iN. Sw Garrétt, administrator of Junaluska, as the 
court of equity had no jurisdiction of the case in trhich the decree and 
conûrmatîon of siale were made. The objection urgèd to the jurisdiction 
of the court 'is that H court of equity, as it then existed in this state, 
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had no power to grant a license to an administrator to sell the lands of 
his intestate to realize assets for the payment of debts. Every descrip- 
tion of property, whether real or personal, is liable for the payment of 
debts, and it is the duty of a personal représentative of a décèdent to 
make sale of a sufficient amount of property to pay the debts against 
the estate. The personal property must first be sold to make assets, 
and, if not sufficient, then the lands devised or descended upon the 
heirs must be sold, and creditofs could in a court of equity compel suob 
Personal représentative to make saJe of lands to realize assets. 

By the act of 1846, (Rev. Code, c. 46, § 44,) an exécuter or admin- 
istrator was directèd toapply by pétition to the county or snperior court 
for a license to sell lands to make assets for thé payment of debts when 
the personal property which came to his hands was însufficient. The 
heirs, devisees, and other perSons interested were reqUired to be madè 
parties, and when ail parties were before the court a decree could bè 
made for the sale of ail or such part of the land as should be deémed 
proper. This was in the nature of an equity proceeding, to be heatd on 
the law side of the docket by the same judge who held the court of 
equity, and was intended to fumish a more simiple and lésa expenfeive 
mode of procédure than had before prevailed in subjecting lands to the 
payment of debts contracted by decedents. Courte of equity hâve long 
assumed concurrent jurisdiction in the administration of assets; and 
bave often exerdsed such jurisdiction in cases of complication and difiB- 
cnlty. Previous to the constitution of 1868, thfere were separate courts 
Of equity in this state which were invested with as fuU and complète 
équitable jniisdiction as is now exercised in equity by the circuit courts 
of the United States. Tenants in common coUld nave partition bypro- 
ceedings in a court of law, but if it was for their bèst interest to havè à 
sale of the land they had to resort toa court of equity. Donndt^kMateér, 
7 îred. Eqi 94/ Courts of equity freely exercised jurisdiction indecree- 
ing the sale of lands belonging to infants for the payment of debts 'or 
other purposes of manifest benefit. Williams v. HarringUm, swpra; SrUton 
V. Sckontvald, 86 N. C. 198; Hffuston v. iîbtt8«o?i, Phil. Eq. 95. Undér 
the will of Junaluska, his widow was devisee for life, with remainder in 
fee to her infant children. In their pétition to the court of equity they 
represented that the estate of their testa tor was largely indebted, and 
that their immédiate wants and best interests required the sale of the 
land. Surely the joinder of the administrator in their pétition did not 
oust the jurisdiction of the court of equity in givingits beneficent relief 
to the widow and children which they so earnestly prayed, Hvntmx v. 
Powell, 1 Jones Eq. 230. The court certainly had jurisdiction of the 
subject-matter, and the consent of the administrator gave the court juris- 
diction to make a decree that a part of the proceeds of saljB should beàp- 
plied to the payment of debts. Gréer v. Cagle, 84 N. C. 386; Pimâiig 
MiOsv. McNînch, 99 N. C. 617, 6 S. E. Rep. 386. 

There was another ground of équitable relief which clearly^ustained 
the jurisdiction of the court of equity in decreeing a sale. The petitioner 
îïicey was a devisee for life, and a sale of the lands l^as necessary for 
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the paymeût ôf the debts of thedevisor. The statute (Rev. Code, c. 
11S,.§ 8)8ecure8 to the widow insuch cases the equity of subrogation, 
by proyiding that the land devised to a widow shall be exempt from lia- 
bility to creditors, in the same way that her dower would hâve been to 
the extent of the value of the dower. Such rights of the widow, under 
the old System of courts in this state, was enforced bya court of equity, 
and there is no reason why the administrator should not consent to be- 
come a party to a friendly es parte pétition in equity^ and bave the rights 
of ail çersops âscertained and adjusted. Mitchmer v. Atkinson^ Phil. Eq. 
23; Ex parte Avery, 64 N. Y. 113. In this case, on pétition of the 
widow, the children by theirguardian, and the administrator of Juna- 
luska, the court of equity decreed a sale, the sale was made, and G. W. 
Hayes was the purchaser at an adéquate price. The sale was duly con- 
firmed by th^ court, the purchase money was paid, and part was applied 
to the payraent of debts, r.nd the balance was distributed to the widow and 
the guardian of the children und^r the arrangement and order of the court. 
When land bas been sold under the decree of a court of equity, the pur- 
chaser will be protected against the légal claim of any one who, or whose 
guardian, wafl a party to the decree. Sinclair v. WiUiams, 8 Ired. Eq. 
235; McNiU y. TurTwr, 16 Wall. ,352. 

During the late civil war the court-house of Cherokee county was 
burned, and many of the papers and alarge part of the record in the 
case we haye been cpnsidering were destroyed. The original pétition, the 
report of the commissioner of: sale, some fragments of papers, and a few 
docket entriez iwere preserved. At March term, 1872, of the superior 
court of Cherokee county, to wbich the records of the former court of 
equity were transferrecj by express provision of law, a motion was made 
in the cause to institute proceedings to restore the lost record and papers. 
The. court eould properly grant the motion. Stanly v. MasdngUl, 63 N. C. 
558. Aoordâr was made referring the matter to theHonorable A. T. David- 
son, a lawyerof high character, distinguished ability, and long and large 
professional expérience in that court; and he was authorized and directed 
to take teatimony on the subject, and report, as far as possible, the nat- 
ure and contents ofsuch lost record, and theevidence upon which he 
founded bis report. AU available évidence was taken by the commis- 
sioner, and he made a report, and by order of the court such report was 
entered upon the record, and declared to be the record of the case. A 
duly-certified copy of such restored record is now before me. 

There is an act of congress, and also a statute of this state, providing 
naodes of procédure for putting in permanent form proof of the contents 
ofjudicial records, lost or destroyed; such proof to take the place of the 
original records for ail purposes. Such proceedings are not the only 
methods by which the contents of lost and destroyed records may be 
shown in évidence by interested parties. Hare v. Hollomon, 94 N. C. 
14; Mobley v. Watts, 98 N. C. 284, 3 S. E. Rep. 677. I hâve no judi- 
cial power to déclare such restored record inoperative after it bas been 
made by a court of compétent jurisdiction, and I bave no inclination 
to do BO, as the facts and circumstanc^ satisfy me that such lecord la 
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correct, and in furfherance of substantial justice. Cornettv. WiMiams, 
20 Wall. 226; Wëliams v. Harrington, supra. 

That record shows that James Junaluska, a défendant in the case now 
before us, was a party to the proceeding under which the land in con- 
troversy was sold at judicial sale to G. W. Hayes, who paid full value, 
and such purchase money was honestly applied in the payment of the 
debts, and in distribution among the widow and children, of old Juna- 
luska, and the défendant received his proportionate share. The court 
properly made an order for the deed to be executed by Garrett to tbo 
présent complainant, as he was abona fide purchaser of ail the légal and 
équitable rightsof G. W. Hayes. In the case of Sinclair v. WiUmms, 8 
Ired. ÏÏq. 236, the facts being similar to those in this case, the Court of 
equity eaid: "The plaintifif has a clear right to the intèriference of the 
court. He is a purchaser under a decree, and the court is bound to en- 
force its decrees, and to protect those who act under its orders." Dams 
V. Gaines, 104 U. S. 386; Hare v. HoUomon, 94 N. C. 14. 

There is another équitable right of the complainant in this case against 
James Junaluska, which can only be administered on the equity side of 
this court. He purchased ail the rights of G. W. Hayes; who was ia 
bona Jide purchaser at the sale of N. S. Jarrett, administtator of Juna- 
luska, and the purchase monëy was applied as herétofore statèd. If 
Hayes acquired.no title to the land, he had the clear right to apply to a 
court of equity to be subrogated to the rights of creditors and dévisees 
to the estent of the purchase money, and hold the land bound'fot re- 
payment, and for reimbursement for expenditures for iiriprovements 
which increased the value of the land, after deducting rent and profits 
over and above the interest of the purchase money. Perry v. Adaim,^% 
N. C. 167, 3 S.E. Rep. 729. I will not further discuss this phase of 
the subject, as I thiuk that the défendant James Junaluska was bound 
by the sale, as he was a party to the decree under which Jarrett sold 
the land; and the complainant is clearly entitled to hâve a decree for a 
perpétuai injnnction restraining such défendant from further prosecuting 
his action of ejectment now pending in this court. 

I will now proceed to considerthe objections to the jnrisdiction of this 
court, so ably and confidently urged by the counsel of the défendante in 
their printed argument and brief of cited authorities. It is unnecessary 
for me to dweU upon that part of the argument that relates to the tech- 
nical name and nature of the bill of complainant, aS that matter is well 
settled by décisions of the United States suprême court. The bill bas 
the form and many of the éléments of an original bill, and could be- so 
considered if there was no other litigation existing between the parties 
in this court about the same subject-matter; and no objection coUld be 
made to jurisdiction on account of the citizenship of the parties, as the 
complainant is a citizen of Ohio, and the défendants are citizens of this 
State. The bill is an auxiliary bill, filed to prevent injustice and inéq- 
uitable ad vàntage in an action at law now pending in this court between 
the same parties and about the same subject-matter. Jones v i Afiâtem, 
10 Wall. 327; GhrislmasY. i?M8««tt, 14 Wall. 69; Krippmâ(nj\.Hyde,\\(i 
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lî, S.. 276, 4 Sup. Ct.,Rep.:2!?v,. Jiwillrefeiingeneraltermsto thepriina 
Jade case made out by the pleadinga, and the .proof pffered by the plain- 
vtitf. It appears that tli9;Ç<3Dipl»inant was^bonajîde çyxrohaseï oî the 
iaoda incontroiversy ataj'w4ieiàl:Sal&; that hepaid fuU value; the sale 
^as duly, oonfirçijed by tfae scovift, and adeed w^ duly exeçuted, and he 
^ptere^ ipto .possession; , 'and I (Continue d su çh possession to the time he 
,ûlçd hiSibllljtlJat wben he purchased said jands be had no notice of any 
jadver^e plaina pf the défendants, Rnd the défendant R. M. Henry was at- 
,t<>rney pf som^ -pf the parties tothe decree of sale, and was fully eognizant 
pf ail the légal piopedureonder which, the land )ivas,sold to conriplain- 
jantj-that on the 3d of MarchyliSTS, the défendant; Henrj' caused to be 
xégi§t<}Eed a de^ to said land exeouted by Junaluska to S. P. Sberrell, 
riÇilî Jauuary ,2i2t. 1847, ançl lalso çaused to be registered a deed to himself 
.flÇQQutçd by spid Sherrçll,dated Mftrch 3, 1873» and that both gf said 
vifii^eds are pn their feiçe tegular,;i;n form, but were withput any adéquate 
considération ;; that defeiîdautjï^ary.obtained a grant. in due forni frpni 
;tbe!:State for said lands,djat0d 17jth( Jwly» 1873, and founded upon an 
#ntry made August 1, 187iiili8[4ay8 before the sale pf the land to com- 
,p}fl(inanti,t|iat, pn the 25th,ofji!^pyeinber, 1873, the de^ndant Henry 
jpQi^inenoed an açtioQ of ejectni^Pt against the coniplainant to recorer the 
fiossesstpn ofsaid land j ^ndiSîifp^ action was rempved to this court, where 
lit ISi^oTyiiPending. Upon ih^ factsand circumstances.alone, which are 
iOpti OQP^QVerted, the cpinplainant, as a èoiiajde pqrchaser, had ample 
groupe fpr jr^ort tOs.a oouytipfrieanity to hâve said deeds and,grantC8n- 
^ç€)led,; po £|9 tp remove; a çlflu^, ffow his title. ^ ■ 
i jiiTil^ejCpmplaijiantitpat^esalIeg^tipns of other niattei;s of fact tending, to 
(■ajipWv ftctuaî an4 ponstructiye Iraud; the rescission of the uuregistered 
i4ee4 .of Sfeeçrell lfe)y; tî^é ac^iipfrtbp parties; the abandpnment of aU.claim 
,.t(),tbe land pn the pa<rt of $hej;rftll; hi$ acquiescçn;ée in the clîiim and long 
;POSse9sioniPf iQ, ; W., IjCayes; his full knowledge and, participation in thé 
îegal; proQ^diugs under wbicb the administrator of Junaluska sold the 
Jfl,pd5 to Gr. iW. Hjayes at judicial sale; and his full knowledge of the lé- 
gal proceedings under which thç administrator of Hayes sold the lands 
tofjthe çoniplainant at judicial salej ithat said SheweÛ made no claim to 
iths^lflnd; until he executed a deed to défendant Henry for à nominal con- 
^picjeratipn; and;that said Henry ^lad, full knowledge^pf Sherrell's conneç- 
.Upn ■withtbe lapd, ^nd hiS; relations ,with the parties claiming andipos- 
çegBing :the land fpr mpre tban 39 years, andpf thetitle of Hayes, ashe 
UrgSithe légal adviser and attorney; of the childfen of Hayes, when the 
(^nd w^ soldby the administrator of Hayes, when complainant became 
;|^ft,purch,a^er. Ap tothese and other raatters ^Uegedy the pla,intiff seeks 
.^Jiscpveçy.from^the defend^n^ts tp aid him in establishing bis right to the 
r(Ç(ïuit^ble;reIief pijayed for in his bill of complaint. .. 
yafftlsi.nsisjted that thp plaintiff bas the right, and çan hâve the oppor- 
.|;unîty;,ipf prpying allpf his allégations in the action; of law; now pepding 
,pB,theilw,side pf this. Ppùrtj and that, thus hayings complète and ade- 
^quftte rçmedy at la.w, he cannot maiptain this suit in equity^ I readily 
(Cpnç^eth^ lyell-settlqd r^l§ pf jumdiçtion pften annpunced bycpurtapf 
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equity, and fixed in statutôry form in section 723 of thë United States 
Revised Statutes. The suprême, court ofthe United States has o^ten said 
that this statute was merely declaratory, making no altération in thô 
rules as to équitable remédies. The principle ànnbuneed in Boyce v. 
Grundy, 3 Pet. 210, has often been aSirmed and applied. To bar a suit 
in equity, the reinedy at law must be as efficient to the ends of justice, 
and its complète and prompt administration, as the remedy in equity. 
In the United States circuit courts of equity it has been held that the lé- 
gal remedy must be such as can be affordéd on the law side of the docket. 
It is well settled that United States courts are not ousted of their équita- 
ble jurisdiction, or even restricted, by statê législation conferring such ju- 
risdiction upon courts of law. Equitable relief in United States courts 
can only be administered by proceedings on the equity side of the court. 
McConikay v. Wnght, 121 U. S. 201, 7 Sup. Ct. Rep. 940; Ridings v. 
Johnson, 128 U. S. 212, 9 Sup. Ct. Rep. 72. If a défendant in an action 
at law has équitable groundsof relief against the plaintiff, he must seèk 
to enforce them in a sepàrate suit in ec(uity, and^ on hia doing se, the 
action at law will be suspended until such equities are determined. 
BailroadCo.v. Paine, 119 U.S. 561, 7 Sup. Ct. Rep. 823. The right 
to enforce discovery has ever been regarded as one ofthe oldest, plainestj 
and most effective remédies of équitable jurisdiction, and is not taken^ 
away by àny increased légal remedy. 1 Story, Bq. Jur. 64; Olioeira v. 
t/nràer8it2/,.Phil- Eq. 69. 

The foct that a plaintiflf can hâve concurrent remédies at law and in 
equity will not oust the court's équitable jurisdictioû. The rule as tO 
adéquate dnd complète remedy at law does not apply to cases where the 
concurrent jurisdiction ofthe court of equity bas been long and fuUy es- 
tablished, and often exercised. U. S. v. Myers, 15 Myers, Dec. § 938. 
In every bill that seeks relief the complainant is entitled to a discloBUte 
from the défendant, on his oath, of the truth ofthe matters and cir- 
cumstances constituting the plaintiff's case, as alleged in his bill. Thiô 
right of discovery isespecially important in a case like the one before us, 
where the nature of the alleged transactions hâve been obscured by long 
lapse of time, and nearly ail the personswho would probably know the 
attendant facts and circumstances are dead. The mère fact that statutes ; 
hâve conferred uponcourts of law t he pbwer to compël parties to the rec- 
ord to testify as witnesses does not deprive a party in courts of thte Unit- 
ed States of the right of discovery in equity when seeking équitable re- 
lief. Sùch légal remedy is not as effectuai as the équitable remedy. If 
a plaintifl should introduce his adversary as a witness, he is not allowôd 
to assail the charaeter of, or cross-examine, his own witness. Strudioîch 
V. Bmdnaa:,8BM. C. 401; Bdlv. Pomeroy, lôlMyers, Dec. § 2125. This 
method of examination is not as efficient as skillfully drawh internbga- 
toriea in eqoity, whïch the défendant must answer fully, directly, posi' 
tively, and to -the best of his knowledge^ information, and belief. By 
excepting to the insufficiency of an answer, a plaintiff can havé ail the 
benefits of a'Bfarching cross^eicamination, and giVe rise to no impliëfttîén 
as to^e good oharaçter of the défendant; ' 
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Itls furthèt iiisisted that the complainant can hâve full opportunity 
in the pending action at law to prove the invalidity of the deeds and 
giantof défendants. This is not the équitable remedy which the plain- 
tif' eeeks in this suit. The deeds and grant are ail regular on their face, 
and are duly registered, and the complainant wishes to liave them can- 
celed, 80 as to remove the cloud fromhis title. Where a deed is void, 
and can ,be so proved at law, courts of equity still hâve jurisdiction to 
cancel them to remove a cloud from title. Such jurisdiction is inhérent 
in courts of equity, and is readily exercised when there isan instrument 
that.ought not to beused or enforced, and it is against conscience for the 
p^rty holding it to retain it. 2 Story, Eq. Jur. § 700; HoUand v, Chal- 
kn, 110 U. S. 15, 3 Sup. Ct. Rep. 495. Equity is the proper forum to 
haw a subséquent state grant declared void. Benzein v. Lenoir, 1 Dev. 
Eq.. 225; /ones v. McMasters, 20 How. 8. Every instrument purportingby 
its terms to convey lànd Irom the; original source of titlé, however in- 
validjjcieates a, cloud upoa the title, if it requires extrinsic évidence to 
shOw, lits invalidity, and the existence of such patent furnishes ground for 
équitable, rdief. Van W^chv. Kmmds,10Q'U. S. 360, l, Sup. Ct. Rep. 
336. There is another ground of équitable jurisdiction atising ont of the 
peculiar facts and circumstances of this case. Courts of equity are bet- 
ter âdapted to the settlemont of questisns relating to the title to land 
wherftdlfferent titles are claimôd under différent patents and éntries, 
and such questions ought to be excluded from courts of law. Polk v. 
Wer),dcd,9 Cranoh, 87-99;, 1 Story, Eq. Jur. § 437. I hâve already suffi- 
ciently 'referred to the Varions claims of différent parties to the land in 
controversy, founded upon an original grant that required légal con- 
struction; upon a subséquent grant; upon an old and long unregistered 
deed; upon.cplor of titleand possession; upon équitable estoppels; upon 
a judicial s^e,,:where no deed was executed to the purchaser, as ordered 
by" the court, and the record of such proceeding was destroyed by fire; 
and ;the. évidence of attendant circumstances is obscured by long lapse 
qf time, abd much of the testimony is lost by the death of parties and 
witnèsges. Surely this complication of claim and title can be more ef- 
feçtwally unravelled, and thé rights of parties ascertained, and justice 
properly administered, by the flexible and easily adjusted modes of 
lijTjîfiedure in a court of eqnity, than by the excited contentions before 
ajupy i-a' a'i trial at law. Much of équitable jurisdiction consists of bet- 
ter.aijd more effective remédies for adjusting and attainiug the rights of 
ppiTtiçs. .There are éléments of actual and constrùctive fraud àlleged in 
the bill, presanted in the proofs, and strongly urged in the argument of 
th?i counsel of the complainant, that would afford clear ground for equi- 
t9,bk"jurî3diction; but I will not dwell upon such matteirs, as other al- 
légations qf the complainant's bill are sufficiently sustained by the proofs 
to;,«stp.bligb.his title to the land in controversy, and warrant the relief 
hç;prayis.;; This «purt having acquired jurisdiction of the subjectrmat- 
terijaiiid itappearing that the complainant bas a just title to the lahds in 
cwa4?pyflr8y.iin,this suit, it is the duty and it is within the power of this 
court to give him complète relief asito the action of ejectihent mqw pend- 
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ing on the law side of this court, and as to the cloud that rests upon his 
title. 1 Story, Eq. Jur. § QU; Ober v. Gallagheri^S U. S. 199; Ward 
V. Todd', 103 U. S. 327; U. S. v. Myera, swpra. A decree may be drawn 
directing the cancellation of the deed executed by Junaluska to S. P. 
Sherrell, dated January 22, 1847, and the deed executed by S. P. Sherrell 
to R. M. Henry, dated March 3, 1873; and also declaring void the grant 
of the state to R. M. Henry, issued 17th day of July, 1873; and also 
directing a writ of injunction to be issued and served on the parties de- 
fendant in this suit, perpetually enjoining thera as to the further prosecu- 
tion of the action of ejectment now pending on the law side of this court, 
originally docketed R. M. Henry v. George B. Smythe. Let the défend-, 
ants be taxed with costs. 



New Oki-SANs & Pac. Ry. Co, et al. ». /Union Trust Co. el al. 
(Cir(nm Cofwrt, E. D. Lcnàsiana! March 81, 1890.) 

MOETOACHS— ArTEB-AOQniBED PeOPSBTT— RaHHOAD COMPANIBS. , 

A railroad oorapany mortgaged the whole bî its Une In the state of Loulsiana; 
"also ail real and Personal estate wlthln thé'atate ôwned by the company àt thé 
date of this mortgagÇj or Tfvhich may be acqutred by It thereàfter, appurtenant pi; 
necessary for the opération, of said Une. '.' The spécial aùthorlty to mortgage givén 
to the cdmpàny by its charter did not aùthorize it to mortgage Ah af ter-acquired lâu'd' 
grant. Rev. Civil Code La. art. 8308, proyiâe^.t^affuturepropertycanneTerbe the 
eubjeotof coaventioaal mortgage." Hetd, that said mortgage did not aflectlâad 
thereafter gr&uted to the compaoy to aid in the construction oi the road. 

In Equity; Bill to remove cloud from title. 
JI(me & PrenMss, for complainant. 
Frank N. BuÛer, for Union Trust Gk). 

Pardee, J. The question presented in this case îs whether a mort- 
gage granted by the Neyv Orléans, Bâton Rouge & Vicksburg Raijroad 
Company, one of the complainants herein, on the Ist day of Octoberj 
1870, to seeure an issue of bonds made by said oompany, bears upon 
and afifects the lands thereafter, upon the 3d of March, 1871, granted 
by the congress of the United States to thesaid New Orléans, Bâton Rouge 
&, Vicksburg Railroad Company and its assigns, to aid in the construction 
of a railroad in New Orléans, and in connection with the Texas & Pacific 
Railroad at it^ eastern terminus at Çhreveport, La. See chapter l??* 
Acts Gong. 1871. In said açt of mortgage the property çlaimed to be 
hypotheoated and affeeted. tbereby covers the whole; of the maip line of 
the railroad of said Company within the, state of Louisiana, particularly 
describing and setting forth the same, '^togeth«r with the righta of wayj 
road-beds, rails, dépôts, stations, shops^ buildings,, maehinery.toolsj 
engines; carg, tenders, and other rolling stock; also, ail real . and persour 
al estate within the state of Louisiana owned by -the said Golnpanyat. the 
date of this oiortgage, or which maybe açquired by it thereftfticBr, ap-. 
purtçnant'tQ, or nççessary for tbie opération of, £ftid;p*in lifl)B;<tf said 
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raïïroadiy'OT: anyi of sàid branches connected with Said main lîne, or to bç; 
(jonnéctéd tliéiewitbjaiso, ;all ôther property, real abd per^onal, of every 
kind ànd^descriptioa -rehatsoever, and: ■wbejesoeveraitnated, ia; the state 
of Louialanày which ifbôw owned^or which shall hereaftesr bé acquired, 
by Baid cômpany, and which shàll be,â.ppui;tenant t», oi! necessary for 
the operatito of, said main lineof MilBoad, or any of said branches; also, 
the tenemènts, heredilàoaemts, aiid apptirtenances therennto belonging, 
and ail ofthe estate, right, titlé, and interest, légal and équitable, of the 
said Company, and its successors and assigns therein, together with the 
corporate franchises and privilèges of'Said company at any titne granted 
orto be granted by the state of Lopiaiana relative to the construction, 
opération, and use of said railroad within said state." . 

The gênerai law of Louisiana is simple and well settled. "Mortgages 
are strictly construed, and will not be extended by implication." (Suc- 
cession af De Armas, 3 Rob. (I^a.) 342. "To render a conventional mort- 
gage yalid, it isneceçsary tbat the act e^tablishing it shall state precisely 
the riàtufe'^nîi situàtibh of eâch 6T thte immovables, ori'#ïiiCÏi thè tnort- 
gage is granted,.'' Rev. Ç^yil Cqdejaf-t. 3306. "A dçbtpi;jmay mortgage 
his whole présent property, or only a spécifie part; but in either case it 
ou^ht to.be expresaly eoumerated, as i|i said in the pfeeedifag article." 
Id. art, .3307. "Futuw prqperty can,;never be the ^ufcject of conven- 
tional ttittït^ge." Jd. aït. 8808. "The conventional piortgage, when 
once; es^Iished on ah Mmovable, iaçâudes ail thé Injpjoviements which 
it;hlày afterwiards reçeivei" I<i. art. '3810. In Siafe v.RaÙm'yCo., 3 
Ëob. (L'àtii: 6i3y the eapr^me courlt pfLpuisîana said, ; "It is clear that fut- 
ure property can neverbe the subject of conventional mortgage," and de- 
clared that a railway mor^lgàgecould not exist, or bé dàade in dérogation 
of the gênerai hypothecary system of th© Civil Gode, without si)ecial lég- 
islative authority. Section 2396 of ^the Revised iStatutes of 1870 pro- 
vides that "for the construction or repairs of any railroad" the company 
"ttiaj^ iSSUiB bôiïds * * * : secured by raoTtgage ujliih the franchises, 
ândailihôproperty,"of the' Company. Section 2427 Iprôvides that "any 
railroad cOmpanyi establisbed under thé laws ofthis state may, to secure 
thé Ipay tnent of any obligation crtntracted by said oonipany for the coii- 
striiotibn ofthe road, mOrl^ge' theirtolad in wholé and ih'part;'and such 
môttgage, it madeof thié entiré'road, shall bear upoïi the entire road, 
though the same be not completed at thô tîme thei mortgage was màde*; 
atid siiicfa tnôrtgage may alsô be niade to bind the appurteriances of said 
road, its iwarebouses,- dépôts, wa ter ètatiôiiis," locomotives, etc." In the 
edséoiBel} v. RàUrtxid:. èdï\ 84 La; A'nm i785,thei (Question was consid- 
èred as tô the pbwerof a railroad compattytoHïortgftgé, and theextent 
ai thë mortgage granted; and itwas'thei^held that "the 'mortgage of a rail* 
rïjad-, its làndâ, property, frànchîèes, rights," and apjittftenances, Vfilh thé 
buildings, struetures, > and ' Im^riS vëments , 'cdm prëhetidô tiot only the 
ptt^perty in esse fdnning part' oï- thé organisai or strtictbrararrangëmèntâj 
et{Hh<6>mtt<shinery and 'appàrattiS' for tbe construction, maintenance, ot 
opieratiéfis' ofi th^ railroad ,' Whfethër' mo vablé or îmm^vtfblé, bu t àlSO such 
às'Bhàll'beobtaiiied câ? addedâuring th^ (s^istënce ofthti debt." From 
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-thèse 'statùtes atid décisions of the court,' it Séemg deat that under the 
-gênerai law of Louîsiaiia the only aftér-acquired piroperty that cati be 
"coVered by a railroad inortgage îs thè after-àcqtirèd, property fofmirig 
"part of the orgànistn pf tbê raîlrôad, or, in other yvords, forming a p^^b 
of the railroad and its appurtenances. The charger qf the New 04eans, 
Bâton Rouge & Vicksburg Railroad Company,; as existing in 1868; and 
1870, did not contemplate any land grant frotoithé United States, nor 
confer any spécial authority to accépt, hold, or dëal with such a grant; 
■and the power to hiake a first mortgb,ge containS np référence tô snch a 
gr&xi%,,mi',,on the contrary, sèenjs tp. excludé the lijea of any naortgagê 
on ?uçh:)ânds, if granteà. The ppwer tô nior^agg, and the lien of tne 
,moi:tg8ge,,a8 contained in sections 14 and 16 of liie Act of 1869, are as 
foUows: Authority is given to "mortgage its irailroads, its corpôrate 
; franohises, and any of itsjeal a^d personal property, or any part or 
< portion pf the same. * * * Said firstmprtgagp bonds, and; thp^prt- 
igage^çcuring the samçi, isbaljl be a prior lien only to the e^tçnt pf twelve 
.jSiiOysand five huni^red dollairçipçr mile uponeaçh and; everynailepfi the 
aforçsaid tnain line of railrpad within the state of Iiouisiana, incl^ding 
ail the right of way, road-bed, raib» dépôts^ tstatiqnsj.shops, buil|di,ngg, 
jpifichineryi tools, engines, cars, and reaJ and perspnal estate, within the 
oetate of Ijouisjana, àppujrtènant to oroeçessary foothe pperation of said 
main linêof railroad, owned by the company at, the date of said mort- 
gage,. pr;yhich may be acquired by it,iherex|.ftei^j §uïd on the corpprate 
.françhiseSiand privilèges pf said,;Qpm,pany grftnteidjîj»y,t}}6 state of Lpui§- 
.iana relatiye to the cpriiStrjiction, opération} and use of said main; Une 
r of ^aid railroad within the state.pf !fJpu,isialaa.?^^ ; By , varipus prpvi^jpns 
.in the act, second mortgage bonds ^re, to be guaj:a,ntied by the stat§; and, 
,în t^is'view, it is obvious jiyhy tfaepqwer tp make a .first mortgage, and tlie 
-liei? thereof, were restricted. Thpieeçopd mortgj^ge was to sçcure the 
state; and, as a matter of agreement and public poliçy, tiie fir^tjpaartgage 
_was npt only iinaited in amount, but its lien was restrictçd to theprpp- 
; erty âboye described . It appears th^t after the gf^nting of tlje afpresfiisd 
„mortgage, in 1870,. tlje l?ind grant ^as made.in 1871j and that ip DSf- 
cember, 1872, an; act jpf the législature of Louisiana was pasged, refer- 
ringjtq,the grant, oonferring, by necç^sary implipation, the right ifcoaq- 
cept and deal wîth it, providing for the giving up of the schéma df tfap 
second mortgage bonds guarantied by the state under the act of 1869, 
and authorizing first mortgage bOnds at thé rate of $30,000 par mile, to 
be a first lien and privilège on the real and personal property of said com- 
pany, aqi^aUi-lands, acquired by act.of ;^çongres6 or otberwisev i It there- 
fora seems clear that there was no spécifie législative authority anterior 
to the mortgagfe of > 1870, iior afterwardlS' by ratifyihg législation, for the 
New Orléans, Bâton Rouge & Vicksburg Railroad Company, in 1870, tp 
TOortg^e after-acquired land not appurienant to the railroad. The act 
of ûibrtj^age, in desçribing théf property to be affected, after enumerating 
the maiin.iliaeànd branches of the road, cotitinues as foUows: 

"Togetltier^ith the right oï'wày.road.-bed, rails, dépôts, stations,, 'çbops, 
buiMiÀg^i/inàpMipery, engiiiea, cars, tepdëiJSj and other.roUing stockï.alap, ail 
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realahd. Personal eslate vrlthln the state of Louisiana owned by the said Com- 
pany at the date of this mortgage, or whieh may be acquired by it thereafter, 
appurtenant to. or necessary for the opération of, said main lineof said rail- 
road, or any of said branches connected witli tiiesaid main line, or to be con- 
neated therèwltli; also, ail othér property, real and personal, of every kind 
and description wbatsoever, aind wtieresoever situated, in the state of Louis- 
iana, whichisnow owned, ôr whicli shall hereafter be acquired, by the said 
Company, and which shall be appurtenant to, or necessary or used for the 
opération of , sfiid m^in line pf railroad, or any part of said branches; also, the 
tenements, hereditaments, s^a^ appurtei^ances thereunto belonging, and ail 
of the estate, right, title, and in^érest, légal and équitable, of the said Com- 
pany and its successors and ^ssigns therein, tK)getber wîth the corporate fran- 
chises and privilèges of said company at any time granted, or to be granted, 
by the state of Louisiana, relàti've to the construction, opération, and use of 
said railroad vfithin said state." 

This description is very full, and à ctirsory examinatîôn of it might 
convey the ideathat thereby thè railroad company intended to mortgage 
ail the prbperty it had^ or evér should acqtiirej but a càreful examination 
will Bhow very plàinlythat, although many Words are used, really noth- 
ing was intended to be mortgaged but the railroad and its appurtenances 
thenownedV or thereafter to be acquired: 

"Together wlth thé corporate franchises and privilèges of said company àt 
any time granted, or to be granted, by the state of Louisiana, relative to the 
-construction, opération, and use of said. railroad within said state." 

I am satisâed that à landgrant for the purpose of aiding in the con- 
struction df a taiiroad cailnôt be coiisidered an appurtenant of said rail- 
road, and that the language ôf the mortgage in question, carefully con- 
' sidered, was not inteiided- 16 covér the after-acquired land grant. As the 
gênerai law of Louisiana doeè dot àuthorize a mortgage of an after-ac- 
quired land grant, as the spécial aùthority to mortgage granted to the 
New Orléans, Bâton Roùge & Vicksburg Railroad Company did not con- 
template or atithorize the niortgage of such after-acquired grant, and as 
the language of the mortgage itself does not describe nor include any such 
after-acquired grant, it is clear to me that the mortgage in question in 
this case does not and <»nriot be made to affect, by way of lien or other- 
Wîse, the thereafter acquired land grant of 1871. It follows that the 
complainant' should hâve a decree granting the relief prayed for in the 
biU. 



Denveb & R. G. R. Co. V. United States Trust Co 

t. WireuU Court, s. D. New Yorki Maroh 7, 1890.J 

RilLBOjLD COMPANISB— MoBTaAGBS— CONSTBUOjriON. 

Tfae mortgage of a railroad provideâ tnatcertain bonds seonred bylt remaln- 
> ing in the hands of the trustée should not be Issued unless witb the assent of a mth 
Jority In amount bî the oùtstanding preferred stock; and tbat, in the event any 
part of suoh bonds shoulff be used for the purpose of constructlng^ branches or ez- 
teasions, the samç^ould cnly be countersigned and dellvered by the trustée at a 
ratô not ezceedihg {20,000 per mile of new construction, and u^on the certiflcate of 
the en^ineer of tbé*iÀort^gor that Sections of not leas than. 10 miles had béen com- 
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Ïtleted, ready for opération. In a suit to compel the trustée to countersign and de- 
Iver the bonds, held, that the mort^ge did not authorize the trustée to refuse to 
issue tbem except for continuoug sections of 10 miles each, but that the company 
was entitled to them for every 10 miles ol new construction completed and ready 
for opération, wbether in branches, each shorter than 10 miles, or In the ezcess over 
10-mile sections. 

In Equity. 

Chartes M. Da Costa, for complainant. 

Edward W. Shddon, for défendant. 

Wallace, J, This is a suit to compel the défendant to countersign 
and deliver certain mortgage bonds to the complainant. The défendant 
insista that it is npt authorized, under the ternis of its trust, to counter- 
sign anii deliver bonds to be used for the purpose of constructing branches 
or extensions, unless the branches and extensions are more than 10 miles 
in length,, and then only for the part included in the 10-mile sections. 
The mortgage deed, executed to the défendant as trustée, is conditioned 
to ^ecure the payment of an issue of $42,000,000 of bonds created by 
the complainant; and contains a covenant on the part of the complain- 
ant that it , will apply the proceeds of the bonds for no purposes other 
than those specified in the deed. The deed recites the purposes for 
which ail but $6,148,000 of the bonds are to be used, and as to those 
provides as folio ws: 

"The retnainder shall be retained in tlie treasury of the party of the Orst 
part [the qçmplainant] for future capital requirements, and shall notbeis- 
sned Dy it ' unless witn the assent of a majority in amount of the preferred 
stock theU outstanding; and, in the event that any part of the bonds reservcd 
as aforesaid shall be used for the purpose of constructing branches or exte i- 
sions, the same shall only becountersigned and delivered bythe trustée at a 
rate not exceeding $20,000 per mile of new construction, and upon the certiii- 
cate of the engineer [of the complainant] that sections of not less than ten 
''miles bavebéen completed, ready for opération." 

Défendant cpntends that this clause justifies its refusai, as a trustée, 
to countersign and deliver the bonds. The clause is certainly capable 
of themeaning that bonds reserved for capital requirements, if used to 
pay for new construction, shall only be countersigned by the trustée for 
10-mile sections of completed Unes. If this is its rneaning, the com- 
plainant can only use bonds enough, if it builds a new line 29 miles 
long, to pay for 20 miles, cannot use any of the bonds to pay for the 
construction of Unes shorter than 10 miles, and if it builds several Unes, 
each of which consista of more than a 10-mile section, cannot use the 
bonds to pay for the excess, even though the aggregate of excess is more 
than 10 miles of new line. There does not seem to be any conceivable 
reason for thus hampering the complainant in the use of the bonds. 
The deed mortgages railroad Unes which, from their contiguity to mines, 
may, as new mines are opened, require extensions or branches to con- 
nect them with the new sources of trafBc. At the time the deed was ex- 
ecuted there were numerous branch Unes pf this description, of which 16 
were less th^n 10 raîles long. The deed mortgaged thèse branches. It 
also mortgages ail the new Unes thereafter to be acquired by the com- 
v.4lF.no.l3— 46 
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plainant, and l'^qjj^iws ïhe éômplainàn^^^ ffdm timé tô^iÉdéj tb triàke con- 
veyances thereofto ttie trustée. It is obvious that the parties to the 
.;deed must baye e?:tte!Ç^d tbat ne w, branches or çxj;ènsions tq reach newly- 
opened miiies wôuîd hâve to be built or acquîred, and that sucH lines 
would be longer or shorter, depending upon the particular circum- 
Btances of each case. It can hardly be supposed, therefore, thttt it was 
in the minds of the parties thatihëtecôùld be any ô'Bjéétion tô the Con- 
struction of branches or extensions,- 'howëvet^ long <c>r hoVevet khort they 
might be; and, if the;|:e^wa8 any reason why the.cojnplainant shouldnot 
use îts''tèsery.ed càpîMfbr btiildïng stich linôs. iii'cao only beiiiferred 
frbni tHë ïàngutfgè bf th« clàilsé iti cfuestion; Nbt oiily is, there rioéx- 
'prësà èôndition in thedéed that the cbmjlàinantâhâll nbt iise the hotiSs 
■for hëw cbnstructîbn oï brancheabif lèss than 10 rbilës long, or for he# 
çohëtxîdctt'Qn' where the new lines pverrun lO-mile sectiqtis, but the clauâè 
in question doés nbt preveit the coBj^lainant fïb'ni ùsirig'thB bonds tp 
'paif'w|)rRifèh liûëâ,;'iïH?esp 

Wy* bf otbër ■pèrspnk' If à mihe-bWnér shoùld brîîld a mlway 9 niilèb 
long! bé'^Ô miles ïbh^,;Wconnecthis^rbper^^^^^ 

j)lainant, and su'bâéqûytitly ,the complaînant shbt^ld conclude to' pur- 

chase iti thë latte? cotilâ^tise the bonds for that jpurpbse,' âhd the deî^iyid- 

àùir Wbiiïd bave tb cbuiiœi'slgn théài. Thé blaiise/ therefbre,' cahnbt hàVé 

been intended to restrict the complainant in the;âÔqûîsitiiori bf nè^ 

'bJTiriclie'é'or extensibhàïb thosé not'lësè.thanlÔ miles 'Ibhg, or totl^^ 

Jl](^pg^!lp^m^èBetftion^i:br ftomusirigl^ sùcli brandie^, 

ijryèspepjtîye pf their leiigth. And ît would be ibsufid ip bonstriip it as 

intended to prohibit the use of the bonds for building iSUch: branches, 

'while permitting it for. Buying them. . i '*î ,: 

; Thebbjeèt Pf the clauSô aianifestly is to protect th'é'bondholders agaiost 

•the'îaièâtïon of mortgagè'iudebtédnéss' for new cphstructipii' nbt seèured 

by actually completed newlines,ahd against the'oohiingéhcy thàt bonds 

•Hiigbt'b'è iéfeued ostënsibly to. pay fpr new éohstfubtîbii, ànd'be used for 

■sottie ôbjèctfroni Whîch the bondhbldërs would dërivë no benefiti It îs 

'fràmed ëo-a-fe to énablë the ti^ustee to kttow that thé bonde to be leéued 

"représeht cbrhpletêd lineS ready for operâteon, and "liôt merely -projéûted 

new cbhstructiofl;- If it had been dësigned to prohibit thW complainant 

fïom ùslng the bPnds îresterVed for capital requireméhfé for the building 

of brànôhès éhbrter thah 10 miles long, or for the exbeâsof construction 

bëyond 10-mileâéctiohB,' thàt intention cOiild bave been eàsily eXpressed, 

and probably wôuld bavé béen expressed in un^qui-^ocal terms. It is 

more reasbiiablèto assume that. th«: 10-mile provision was inSèrted in 

the deed in order to relfeve the trustée frbm thé inconVëniettceof having 

tb' cbuntérsign and déliver bonds less than for $200,000 àt a time, 

and not to restrict tbé complainant from using the bonds exbëpt to pay 

for 10-milô sectioïis. The meanîng of the claus&l8 sufficiently ambigu- 

ôils to justîfy 'the obnduct of the défendant, in thé abêienbè of a judiciâ,! 

^ifaterptetâtioa bf thé clause, in refusihgitocountèftîgn the bondé, bût its 

'ôontentioU ÎS erronebus. A decree ia btdered for the cbmplttifaaut, With- 

-out'coétsi: ' ^ '=;'•■■•■■■ ' .•:•■. ■■:.,;;.;:; 
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MxYer et al. v. Denveb, T. &. Ft. W.E.Co.etdl. 
(ÇirmU Cmitt, s. D. New Tmk. Maroh 18, 1890.) 

X, BQUITT— PABTIBS— MORiaAGBS. 

In a suit by tbe stockholdersof a railroad company to prevent a tmst ^mpa- 
ny, to whom a mortgage on th« roaà has been gi ven^ f rom delivering some ' of the 
bonds secured by the moTtgage, ^nd to bave such bonds cancaled, the trust Compa- 
ny Is a necessary party to the oontroversy. 
t. Bemotal of Causes — RbmaNd. 

A défendant who has had a suit removed from a state court on the gronnd that 
the.plaintiffs are citizens of a state différent from ail the défendants but pne, and 
that such défendant is only a nominal party, cannot reslst a motion to remand on 
the ground that the removing défendant is the real party plaintift, the controrersy 
being between him and the otber défendants, who ara oitizena oi difCerent statea. 

In Equity. On motion to xemand. 
Oeorge.JIoacHy, for plaintiflfe. 
Wager Swayjie, for défendants. 

Wailacb, J; Thîs is a motjion to remand thîs suit to the sfate court 
in which it wfs priginallybrougtit,.and from whichit was removed upqn 
the pétition of the Denver, Texas & Fort Worth Railroad Company, one 
of the thpce défendants. The pétition for removal allées that the plain- 
tiffs are citizeDs and résidents of the state of New York; that the Denver, 
Texas & Fort Worth Railroad Company is a corporation of thé state qf 
Colorado; that the, défendant the Colorado & Texas Constructipn Compa- 
ny is a corporation of the stjite of lowa; and that the Mercantile Trust 
Company is^: corporation pf the state of New York, f'but is a nominal 
défendant, ^thout any spbstantial interest in the oontroversy," The 
pétition does not state th^tthereis a controversy in the suit which is 
■wholiy between citizens of différent states, and which can be fully deter- 
mined as fcfçtwçen tbem. The question which has been argued is wheth-; 
er the record discloses a coritroversy which is whoUy between citizens of 
différent states, an<i which cap be fully determined without the présence 
of the Mercantile Trust Company. Succinctly stated, the controversy 
shown by the complaint is, in substance, this: The railroad company 
has created an issue of bonds, secured by a mortgage to the trust Com- 
pany as a trustée for the bondholders, and has placçd the bonds in the 
hands of the trust company, and the trust company, assumingto be aur 
thorized by a provision çonta^ned in the mortgage, is about to deiiyer 
J,P00 qf thèse bqpda to the construction company- The provision rer 
ferred to is that thèse 1,000 bonds are to be issued by thé trust comparty 
"to be used upon the road-bed of the Denver & Rio Grande Railroad 
Company," a railway line which is included in the mortgage. The 
plaintiffs are stockholders of the milway company, but the majority of 
the stockholders are also stockholders of the construction company, and 
control the railway company in the interest of the construction company. 
Under this control the railway company has made a corrupt bargain with 
the construction company, by which the latter is to be paid a large sum 
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of money without any fair équivalent; and this corrupt arrangement ia 
about to Be teousummated by thedelivery of thé 1,000 bonds by the 
trust Company to the construction company. The prayer for relief is 
that the, défendants be restrained froln parting with any of the bonds; 
that the bonds be delivered up to be canceled, except to an amount suf- 
ficient to pay for the object to which they are properly applicable; and 
that the niprlgage be canceled so as to reduce it pro tanto. To such a 
controversy the trust company would seem to be a necessary party. It 
is a trustée for the bondholders, and not merely an agent of the railway 
company, to do its behests in issuing the bonds; and as such trustée it 
owes the duty of making proper 'djsttibution of the bonds, and must see 
to it that they are not issued except conformably to the trust. Occupy- 
ihg this position, the trust compaïiy has a right to be heard upon the 
question of the disposition which is to be made of the bonds, and is an 
indispensable party to a controveféy' în 'which its rig^t to dispose' of 
them as it deems lawful is assailed. The irelief prayed for cànnot; be 
grauted, unless it be made and retained a party; because, aS it Wô'uld 
not be justified in surrendering the bonds to be canceled which, under 
ihe trust, are tô be usèd for ëpëcified 'objects, it caftiiot be bôùhd iy a 
décree requiring that to bé done in à suit which it is nôt âllowed to dé* 

fend.-- ■ " ■ ' ^ ;■ ■'•'i ;■ ■; ' - ^;' 'i y- ■■■■ ■ ■ 

The averment in the pétition that the trust company is only a nomi-' 
nal party is the averment of a' légal conclusion, àhd is overthrowh by 
the facts which appear in thé cdniplaint, àhd the nature of the relief 
sought. It may bethat thecaûse'of action belongstothe'railroiad com-i 
panj', and that the suit i» one iii which its real' relation to the bontro* 
versy is that of a plaintiif. IBut the rémbving dëfendaht cannot bé 
heard to assert that the ràilroad' Company is the rëàl plaintîff When thè 
parties are arranged according tô théir real interests, becatise its pétition 
proceeds upon the ground, not that the railroad company and the trust 
company are citizens of différent stàtes, but upon the ground that thé 
plaintiffs and the railroad cornpany are citizens of différent sîâtés àhd 
the trust company ought not tO be a party at àll; À removing défend* 
ant may supplément the case nlàdeby bis petîtibri by a référence td thé 
facts which appear elséwhere in the record; but it hàs never beeh ^dëcided 
that he, is at liberty to abandon the ground ïipon Which his pétition pro- 
ceeds, and assert an iildonsistent case, and it woûld be coritràry to thé 
Spirit bf the présent removal act, which does not permit a plaintiff tb 
rèmove a suit, to permit a deféhdaht tO' avail Mmëelf ôf the- privilège 
upon the theory that the suit is brought in Ma iiitèrëst, aild he iè in ré- 
èlity the plaintiff. '' ', ' ' 

The motion to remandis granted. 



8EC0B V. SINQLETOM. 725 

Secoe et ai. v. Singleton et cH. 
(CircMit C&urt, E. D. MissovH, E. D. March 85, 1890.) 

1. BqïTITT— SUPPLEMBNTAL BnX. 

A person who, after final decree, acquires ail the Interest of pne of tho original 
parties in the subject-matter of the litigation, may, if entitled to tha beneflt of the 
decree, as a privy in estate with him whose interest bas been acquired, flle a sup- 
plemental bill to be substituted as a party, and to enforce the decree. 
S. Bame— Dbcbbe — Taxation— Pbivibs. 

A decree in an eqnity suit adjudging certain railroad property to be exempt from 
taxation for a term of years, and enjoining the assessment of taxes thereon, is a de- 
cree that reaches beyond parties to the record, and binds as well privies in estate. 

8. SaME — MORTGAGOR — MORTOAeBES — PUEOHASBB — PbiVIES. 

A purchaser at a foreolosnre sale is not a privy in estate with the mortgagor so 
as to be bouad by a decree aSecting the mortgage promises, rendered in a suit be- 
twèën the mortgagor and third parties, begun after the mortgage was executed, 
and to which the mortgagee was not made a party. In such case the mortgagee: 
would not be bound by the decree, and a purchaser at the mortgage sale has aU the. 
rights of the mortgagee. 
4. SiiiE— -DBaBEB— BBTWBiBN Whom CoNotuaiVE. 

Certain stockholders of a corporation haTlng sued the corporation and the taz*.. 
ing authoritiës of certain counties to restrain the former from pàying, and the lat- 
ter from collecting, taxes on the property of tlie corporation on the ground that It 
was exempt, and baving obtalned such decree, held, that the corperatipn and taz-: 
ing authoritiës were adversary parties, tbough both were défendants in the suit,. 
and that as between them the decree was a conclusive adjudication that the prbp^ 
erty was exempt from taxation. 

In Eqviity. On demurrer to supplemental bill. 

The bill in.this case recites, in substance, that Charles A. Secor«taî,j: 
in a suit heretofore instituted by them in this court aa stockholders of 
ihe Missouri, lowa & Nebraska Raiiway Company, obtained a final or- 
der of injunction restraining the raiiway company from paying taxes on 
its property located in Scotland, Schùyler, and Clark counties, Mo., and 
restraining the several counties and certain county officiais from levying! 
and coUecting, or attempting to levy or coUect, any taxes on said prop- 
erty prior to the year 1892; that thereaftér the property of the raiiway 
company to which the injunction related was sold under a decree fore* 
dosing a mortgage executed by the Missouri, lowa & Nebraska Raiiway 
Company, in the year 1870, and became by purchase the property of 
the Keokuk & Western Raiiway Company, the présent complainant, 
about the Ist of December, 1886; and that, since the last-mentioned 
sale, Scotland çounty has b^un proceedings to enforce the collection of 
certain taxes assessed againstthe property in question whileitwasowned: 
by the Missouri, lowa & Nebraska Raiiway Company. The prayer is 
that the suit in which the injunction was obtained may be revived in 
the name of the Keokuk & Western Raiiway Company ^ and that it may 
hâve the benefit of the decree in that proceeding. The bill is demurred 
-.to by Scotland and Clark counties, and the county judiges thereof. 

F. T,ffughf8 and H. S. Prie4y for complainant. vS 

TrS. Mmi^<mery ^^^ Andersonà Schofidd, for défendant Clark county. 

Jolm (7* ; Moore, :for défendant Sçolâand county. ,: r..:^. ..;:>; 
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Thayer, J., (ofkr stating thefads as àbove.) 1. On the hearing of the 
demurrer there was much çoriitroversy ^ to the character of the bill now 
hefore the court, and as to whether it could be maintained after a final 
decree. Touohing thèse points it is sufficient to say., that.the court re- 
gards it as an ordinary supplemental bill. Complainant the Keokiik & 
Western Railway Company suggests to the court that since the final de- 
érëé' îl'lfti's açquired ail the intèrest df one of the original parties in and 
to the pToperty affected by the litigation and by the deçree, and that 
since the deeree certain coiintyoflBcers,who were parties to the suit ônly 
ip an oflQçial capacity, iiave ceased to be such officers, and that others 
hâve been elected in their stead. There is a prayer that the complain- 
ant, whb has succeedëd td thé ownership, may be substituted to that 
position with respect to the litigation that was formerly occupied by the 
party to'whose intèrest hehàs succeedëd, to the end that certain further 
action mày be taken under the decree. The bill is clearly an ordinary 
^uppleftiîéntal bill, and the proceedinga thereon are regalated.in this court 
by the fifty-seventh equity rule, and in England by statute, (15 & 16 Vict. 
c. 86y.§|6|.> Daniell, Çh. Pr. (5th Ed.) 1515, 1524; VànHookV. Throck- 
morto»,, S'iPaige, SZ; Se^gwick v, Clevehà^,7 Paige, 287. With respect 
to the tight to fil^ a supplemental bill after filial decree, it may be said 
that( t&e fulè is the same as in case of bills of revivor. Such biils, it 
seems, may be filed as well after a final decree as hefore, if a person wh» 
bas succeedëd to the intèrest of one of the original parties to the suit, in 
such manner asto entitlë him to the fuU benefit of thedecïee, finds it 
neoessary to inVoke fûtther action on the part of the court to obtain such 
benefit.! Indeed, a person entitled to tthe benefit of a decree by acquir- 
ing an iiiterest in the subject-matter bf the controversy subséquent to the 
decree is not, as it seems^ entitled to invoke the aid of the court or take 
further action until he bas made hiniself aparty by supplemental bill, 
and has broughl in the représentatives ou successors in intèrest of other^ 
original parties plaintiff .or défendant. Daniell, Gh. Pr. (6th Ed.) 
1525^1537'J Sedgmek V. Gkvdand, mpiu; Van Hook V; Throckmorton, 
mpra; Binks v. Èiriks, 2 Bligh, 593, 594; Owings' Case, 1 Blaud, 409. 

2. Trèating the pleading now before the, court as a supplemental bill, 
filed after tenait decree, by a party whd has sucCeéded to an intèrest in 
the subjèçfc-matter of the litigation, the question arises whether the com- 
plainant oocuiiiies such a relation to àny of the parties to the original 
suit, as eiititles ihim to file such a bill. ^ The deeisioa of this question 
must dépend on the inquiry, whether the deôree in the original suit is as 
conclusive between the Keokuk & Western Railway Company and the 
several countièaand county officiais, as it was or is between the Missouri, '■ 
lowa & Nebraska Railway Company and those parties. The Keokuk 
& Western Railway Company has, by virtue of the ïoreclosure sale, ac-^ 
quired ail thé intèrest in the property afifected by the litigation that was* 
formerly owned by the Missouri, lowa & Nebraska Railway Company. 
Ifj;fchen, that deoreeiis as conclusive inits behalf as it was in tavor of 
its predecessor in intèrest, no reaàon&'peroeived why it may not file its 
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'8Ùippl|emental "bill, and bé admitted à party to thetecord, and obtain the 
bedefit of the decree alréady enteréd, without being put to the necessity 
ofiSUng an original bill toestablisli ita right. The question to be de- 
cided seems to be, substantialy, one of privity. It is insistedby de- 
fendants' counsel that the original decree did not affeôt the property pur- 
chasedat the foreclosure sale in any suchmanneras tobind a subséquent 
owner, in any evéntj that it did not qiialify the estate or interest that 
thé Missouri, low^ & Nebraska Rail vtay Company had in the property, 
and hence was not one of those adjudications that run with the land, 
and bimd a subséquent owner through privity of estate, or that can be 
invoked for the protection of a subséquent ownér. This position the 
court regards as untenabl®. The original suit concemed the right to tax 
the property in question. The decree detérmined that the property 
would be exempt frora assessment for taxation until 1892, if owned in 
the mean time by the Missouri, lowa & Nebraska Railway Coriipany, 
and, in acpordance with that détermination, enjoined the countieSj and 
■ certain «dounty officiais, who were parties défendant, from coIlectin§ or 
assessîing, taxes thereon dùring the continuanoe of such ownership. The 
-deciEej'aocoirdingly, had;a; (Jireet effect on the property, It attaohed 
thereto an important immunity, not usually incident to ownership, that 
rendered ownership more; valuable. It was, in my judgment, precisely 
one of those adjudications which reach beyond parties to the record, and 
bind as wéll privies in estate. E^j.i v. Blakemore, 2 Denisou, Cr. Cas. 
AlO] Adàms v. Barnes, 17 Mass. 367; Cooley v, Warrm, 53 Mo. 166; 
Bigelôw, Est. (5th Ed.) 144, 145. 

Itisfurther contended that the original decree herein could not.be 
pleaded as an estoppd in a suit brought by the Missouri, lowa & Ne- 
braska Rail way Company : against thé several counties ; who, with the 
-railway Company, were parties tothe original action, for the reas'on that 
the company and the counties were ail named as défendants in thestock- 
holders' biil, and that as between them no issue was raised or litigated. 
Henceitis argued that, as the Keokuk & Western Railway Company is 
merely-the successor in interest of the Missouri, lowa & Nebraska Rail- 
way Cpitopaiiy, it could enforce no right under thé original decree as 
against the several counties, éven ifadmitted to become a party to the 
record. I am forced to regard this reasoning as erroneous. The sole 
question: at issue in the original suit was whether the Missouri, lowa & 
■Nebraska Railway Company was entitled to an exemption from taxation 
onits property located in the several counties, and upon that issue the 
company a;nd the counties occupied the position of adversaries. Al- 
.though the bill was filed by stockholders 6f the railway company, they 
did not ;sue to enforce an individual right, but sblely to enforce a right 
or immunity that pertained to the corporation, The suit was essentially 
A suit by the corporation against the counties that the stockholders were 
allowedrto prosecute in its behalf, because the direétors had been négli- 
gent in asaerting the right of the corporation, . Dodge v. ïFbofeey, 18 
Màw.:ZM; Memphis v, Dean, 8 Wall. 73. Inasmuch, then, as the suit 
?wa8jn io effect, a suit by the railway company against the countiea, and 
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was likewise an equity proceeaing, it is TThoUy immaterîal how the parties 
were arrangea upon the record. The decree rendered was certainly a 
conclusive adjudication, between thé company and the coimties, that 
the propêrty of the former was exempt from taxation, and in a suit be- 
tween them might be invoked as an estoppel. 

But there is a another point of view from which it appears to the 
court that the decree in the stockholders' suit cannot be regarded as con- 
clusive between the counties and the Keokuk & Western Railway Com- 
pany upon the points litigated in that suit. It must be borne in mind 
that the Keokuk & Western Railway Company is not a grantee of the 
Missouri, lowa & Nebraska Railway Company under a conveyance ex- 
ecuted by the latter company subséquent to the decree in the stockhold- 
ers' suit, or pending that litigation. The Keokuk & Western Railway 
Company acqiïired its title by the foreclosure of a mortgage that was ex- 
ecuted by the 'Missouri, lowa & Nebraska Railway Company in the year 
1870; and it-does not appear that the mortgagees, or any représentative 
of the mortgagees, were made parties to the stockholders' suit of Secor 
and others against the railway company and the several counties. A 
purchaserat a foreclosure sale becomes a privy in estate with the mort» 
gagor, so as to be bound by a decree against or in favor of the mortga- 
gor, in a suit between the latter and third parties affecting the mort» 
igaged premises, only inthose cases where the mortgagee can be regarded 
as a privy. The purchaser'S rights are precisely those pf the mortga- 
gee, and, like bis, relate back to the mortgage. A mortgagee is privy in 
estate with a mortgagor only in respect to the estate as it existed whea 
the mortgage iras executed. Mathet v. Cover, 43 lowa, 512. It is a Well- 
settled rute that mortgagees are not bound by judgmentsor decrees ren» 
dered against the mortgagor, and affecting the mor^ged premises, in 
Buits begun by third parties subséquent to the exécution of the mort- 
gage, unless the mortgagees are themselves made parties, or some one au- 
thorized to represent them, like trustées of mortgage bondholders, are 
made parties tothe litigation. The doctrine of privity cannot be in- 
voked to bind mortgagees by decrees against the mortgagor, in suits be- 
tween him and 1;hird parties, unless the mortgage was executed ^mde»ite 
lite or after the decree. CampbéU v. Hall, 16 N. Y. 575; Scatea v. King, 
110 111. 456; Dooley v. Potier, 140 Mass. 49, 2 N. E. Rep. 935; Cutter 
v.Jcmes, 52 111. 84; ZoeOerv. RUey, 100 N. Y. 102, 2 N. E. Rep. 388; 
Doev. Derby, 1 Adol. & E. 783; Bigelow, Estop. (5th Ed.) 142, 143. 
The resuit of the rule as applied to the case at bar, undoubtedly is, that 
if the stockholders' suit of Secor and others had terminated in favor of 
tbè counties, by a decree adjudging that the propêrty of the Missouri, 
lowa & Nebraska Railway Company was subject to taxation, and that 
tax assessments thereon were vaJid, such a decree wonld not hâve been 
conclusive against the mortgagees in the then outstanding mortgage, ndr 
against the Keokuk & Western Railway Company. Therefore the de- 
cree actually rendered in that case, dedaring the propêrty to be exempt, 
cannot operate as an estoppel between the counties and the Keokuk <fc 
Western Railway Company, for the reason that an estoppel mustalways 
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be mutual. McDonald v. Gregory, 41 lowa, 513; Bigelow, Estop. 113, 
114. 

As the supplemental bill does not show that the Keokuk & Western 
Railway Cîompany stands in such privity with the Missouri, lowa & Ne^ 
braska Railway Company as entitles it to the protection of the deoiee 
heretofore rendered in favor of the last-named Company, the démarrera 
to the bill should be sustained; and it is so ordered. 



SouTHEBN Pao. R. Co. V. TiLLEY et al. Same V. Walkeb. Samœ V, 

Patterson et al. 

{Circuit Cmirt, S. D. Califomia. March 17, 1890.) 

PoBLio Lands— Donation to Eailroad. 

14 St. U. S. 293, granted to the Southern Pacifie Rallroad Company certain land, 
and provided that, in case any of said land should hâve beenpreviously dlsposed of, 
the Company should seleot other land in certain sections in lieu thereof. The seo- 
retary of the interior withdrew aUoh sections, but af terwards allowed a homesteader 
to enter and obtain patent to a part of one of them. After the patent bad issued, 
the coiupany attempted to sélect this land, but was not aUowed to do so. Heldi 
that the company had no right to said land under the grant. 

In Equity, 

Jo8q>h D. Èeddîng, for complaînant. 

t/bsepA H. GaU, for défendants. 

Ross, J. The land in controversy in thîs suit havîng been entered by 
the défendant Tilley as a horaestead, and a patent therefor having been 
issued to him by the government, the complainant seeks to obtain a de- 
cree that the title thus conveyed is held in trust for it. Prior to the 
year 1874 the land was uusurveyed public land of the United States. 
In that year it was surveyed, and a plat of the survey filed in the local 
land-ofEce. The source of the complainant's alleged right is the grant 
made to it by congress in the act passed July 27, 1866, entitled "An act 
granting lands to aid in the construction of a railroad and telegraph 
line from the states of Missouri and Arkansas to the Pacific coast," by the 
Southern route, by which act the Southern Pacific Railroad Company 
was authorized to connect with the Atlantic & Pacific Railroad at such 
point near the boundary line of the state of California as they should 
deem most suitable for a railroad line to San Francisco, and, subject to 
certain conditions, exceptions, and limitations, was granted every alter- 
nate section of public land, not minerai, designated by odd numbers, 
to the amount of 10 alternate sections per mile on each side of such road, 
to which the United States should hâve full title, not reserved, sold, 
granted, or otherwise appropriated, and free from pre-emption or other 
claims or rights at the time such road should be designated by a plat 
thereof flled in the office of the commissioner of the gênerai, land-officej 
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arid wherè,' î)riGr to said time, anj# b( said sections or païts of sections' 
should be granted, sold, reserved, occupied by homestead settlers, o'r[ 
pre-^èmptedj orotherwise diaposed 6f, the act provided tfeit other laiids 
should ''be sdected by said company in lieu thereof, under the direc- 
tioH ©if thé seoretary of the interior, in alternate sections, and designated 
by odd nùmbers, not more than ten miles beyond the limits of said al- 
ternate sections, and not including the reserved numbers." 14 U. S. 
St. 292, 295. 

The exceptions contained in the act need not be particularly referred to. 
The case shows that the Southern Pacific Company accepted the grant, 
compliéd with the conditions contained in it, and in subséquent acts 
upon the, subject, and earned the granted lands. „ AJl of the land em- 
braced itii the primàry or 20-mile îînïits bf the grâiit vestéd in the coim-^ 
pany on the 3d day of Januàrj'', 1887, which was the day the map of 
definite location of the road was filed ,|ii,.the office of the commissioner 
of the gênerai lànd-office. But thé "land încontroversy in this suit was 
not within those limits. It is a concçded fact that this land is within 
thé indêttiaîty<ôt lieu limita df13ie grant. With respect to land thus 
situated, it Has; been repeàtedly dècï<îçd ï>y the suprême ,court and by the 
drcuit eoHWs that no title thereto vested in the railroad company prior 
^o it^ selectjÎQn. The evidenoç ia ïbé easie shows that the complainant 
never sought to sélect the • la,nd- iiï dispute until Kovember 19, 1887. 
On that day it embraced it in its indemnity list No. 2, and tendered to 
the officers of the local land-oiSce ail proper fées for selecting and listing 
the land, and securing a patent thêtôfôr. The officers of the land de- 
partment refused to approve the sélection; the reason, doubtless, being 
that the défendant Tilley had theretofore been permitted to enter the 
lônd as a hôûiesteftâ, upôii whioh éntry a patent had been issued. Prior 
lô the homeBtéad entry, however, and prior to Tilley's occupancy of thé 
land, and his claiming it as a homeSteâd, which occupancy and claim, 
it ïtppeàrs from the évidence, commiericed June 28, 1870, the secretary 
of the interior madeah order dîrecting the commissioner of the gênerai 
làttd-office " to withhold the oddi sections within the granted limits of 
twenty miles on each side of said road, as shownon the map, [of definite 
lôeaUoii, fiied Jariuary 3, 1867,] and aîso to withdraw the odd sections 
outside of the-twenty miles, and within thirty miles of each side, from 
■which the indemnity for lands dispoéediOf within the granted limits is 
to be takèn. * * *» This ôrder was madè March 27, 1867. As 
will be observed, the order was tô " withdraw " the odd sections within 
the primary limits, and &lso the odd sections within the indemnity or 
lieu limits of the gfant. " Withdraw" from what? Whether from sale, 
pre^emption, or homestead entry,' or fr<mi ail of thèse, doesnot expressly 
appear from the order. In Rdiltowi/ Oo. vj Dunmeyer, 113 U. S. 638, 5 
Sup. et. Rep. 566, the suprême Court said that "in the terminology of 
tielaws concôïhing th© disposition of< the public lands of the United 
States each of thiese words bas a distinct and well-known meaningi'^ 
But the intention of the order doubtiess^was to direct the withdrawal of the 
lands referred toin it from any and every mode of disposition; and such 
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I think, is its true interprétation. 3ut, notwithstanding tl^eorder, the 
aecretary permitted the défendant Tilley to enter, the particular pièce of 
land in controversy as a homestead, awarded, it tp fiim, and caused a 
patent therefor to be issued to him. The effect of ^11 this is the quesr 
tion for décision, and it seems to me to be of easy solution. Had thp 
complainant sought to sélect the land in question iiiider its grant prior 
to Tilley's entry, and the officers of the land department had refused to 
approve the sélection, a very différent question would be presented. 
But hère there had been no attempt on complainant's part to sélect the 
land at the time of Tilley's entry, or at the time it.was awarded and pat- 
ented to him; and, as the land was within theindemnity or lieu limita 
of the grant, the complainant had then no right of any nature to that 
particular pièce of land. Its grant could only be attached to it by se- 
îeeting it under the direction of- the secretary of the interior. Prior to 
such sélection the land remained public land of the United States. It 
is true the order of withdrawal made by the secretary on the 27th of 
March, 1867, had not been in terras vacated, but the secretary had the 
same power to vacate it that he had to make it j and when he permitted 
Tilley to make his entry, and awarded the land in question to him, and 
issued him a patent therefor, he, in efifect, annuUed the order of with- 
drawal 80 far as that particulat pièce of land was concerned. In doing 
80, he violated no vested right of the complainant, for to that land the 
Company had not then acquired ahy right of any nature. It had not 
selected it, and might never do so. There was, therefore, no légal reason 
Tvhy he should not allow the homestead entry. The act making the grant 
to the complainant did not direct the secretary of the interior to make 
any order withdrawing the lands that might fall within it from sale, pré- 
emption, homestead entry, or other disposition, and did not prescribe the 
effect to be jgiven to such an order. It is not for the court to say whether 
the secretary ought or ought not to bave allowed the homestead entry 
while the gênerai order of withdrawal remained unrevoked. It is suf- 
ficient for the purposes of this suit to say that in doing so he did not 
interfère with any légal right of complainant, for the simple reason that 
complainant had not then acquired any right to the land in controversy 
in the only mode it could acquire it, namely, by selecting it. 

This caseis altogether unlike that of Railroad Co. v, DuU, lOSawy. 
606, 22 Fed. Rep. 489. There the land in question was within the 
primary limits of the grant, the title to which became fixed and per- 
fected in the railroad company as of the date of the grant by the defi- 
nite location of the Une of the road; and the court very properly held 
that the right thus vested could not be affected by any subséquent set- 
tlement or entry. 

The views above expressed render it unnecessary to décide whether 
there was such, a possession of the disputed premises by other parties 
than defehdants, at the time of the filing of the map of detinite location 
of the line of complainant's road, as brought the land within the ex- 
ceptions to the grant contained in the act of Jnly 27, 1866. Two other 
cases, entitled, rèspectively, Southern Pac. R. Co. v. William B. Walker, 
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No. 95, and Sou(hem Pac. E. Oo. v. J. M. Patta-son ad.. No. 96, were 
tried, argued, and submitted together with the présent one, and, as 
they involve substantially the same question, what bas been hère said 
wilï apply tô them also. In each case there must be judgment for dé- 
fendants dismissing the bill. 



HoLiÀNDEB V. Baiz, Consul General.* 
WlstiHet, Court, S. D. New Ttyrh. Febrnary 10, 1890.) 

JbfBAssAsoRS AND Consuls— Actions— Jtjbisdiotio»—''Pdbi,ic MiNiSTan"— Rbv. St. I 
687— Offiobb in Chabse o» Légation. 

The défendant, being suëd as consul in ttie district court, pleaded that he was a 
pnblio mlnister of Central America, and as such suable only in the suprême court, 
under section 087, Re7. St., and moved, upon affidavits and certified papers, to dis- 
miss the cause before trial. The défendant was an American citizen; and, upon 
ieave of absence of the minister from Central America, the latter arranged with 
our department of state to reoeive through the consul any communication of which 
he might be made the chanuel. The défendant was never presented as a diplomatie 
offlcer, <nor does his name appear as such on the officiai record, nor was he erer 
addressed by any diplomatie title of office named in section 1674, subd. S, though he 
waâ twioe addressed by our department of stftte as "in charge of the légation," 
and ieceived two notices usually given to diplomatie officers. No certiflcate from 
the debartment of state was ptoduced by eitlier side as to the gtatus of the défend- 
ant. Meld, (l) that the cause could not bedlsmissed on motion, ezcept onlncon- 
trovegrtible évidence that the défendant was a public mtnlster. and that the évi- 
dence produced was not of that charaoter; (S) thata"publlc miDister''wasaperson 
invésted with "the principal diploniàtic functîons" (section 4130) under one of the 
eight tltles of office named in section 1674, subd. 5, and that the papers submitted 
did not warrant the iuferenoethat the défendant; was made, or intended to be made, 
chargé d'affaires ad intérim,' or dthér diplomatie offlcer; (8) that there was no 
évidence otintention to waive jurlsdictlon of the défendant as an American citizen. 
And upon thèse erounds, Tield, that the défendant was not entitled to the immuni- 
tles of sections 687^ 4068, and the motion was denied. 

Ât Law. Motion to dismiss for want df jurîsdîction. 

R, D. Benedict, ioT plainliïï. 

BiUinga & Oairdozo, {Joseph H. Œoate, of counsel,) for défendant. 

Beown, J. The défendant, being sued as consul on Jnly 2, 1889, for 
alleged libel on the plaintiff, pleaded, amongother défenses, that from 
on or about January 16, 1889, to July 10, 1889, he was the "acting 
minister, and sole représentative," of Guatemala, and "exclusively in 
charge of the diplomatie affairs of that republic in the United States," 
and that tbis court bas no jurisdiction of this action. It is now moved, 
before trial, to dismiss the action, for want of jurisdiction, upon afSdavits 
accompanied by certified copies of varions letters from the department» 
of state, which it is claimed show incontrovertibly that the défendant, 
at the time when process was served on him, was a "public minister," 

> On a' stibsequent application by the défendant to the suprême court for a writ pro> 
Ubiting the district court from proceeding f urther with the cause for want of jurisdio- 
Uon, the application was denied on the merits. See In re Baiz, 10 Siip. Ct. Rep. 854. 
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agaînst whôm, under section 687 of the United States Revised Statutes, 
no suit could be brought except in the suprême court. 

The papers submitted show that on January 6, 1889, Mr. Lainfiesta, 
then minister from Guatemala, Salvador, and Honduras to this coun- 
try, being about to départ on leave of absence, addressed a note to Mr. 
Bayard, secretary of state, stating that fact, and asking him "to please 
allow that the consul gênerai of Guatemala, Salvador, and Honduras, in 
New York, Mr. Jacob Baiz, should communicate to the office of the 
secretary of state any matter whatever relating to the peace of Centrai 
America that may be of sufficiènt importance to be brought without de- 
lay to the notice" of the department. On January 24, 1889, the secre- 
tary of state addressed a note to Mr. Baiz, as consul gênerai, reciting Mr. 
Lainfiesta's intended departure and request, as above stated, and added: 

"The secretary of state will hâve pleasure in receiving any communication 
in relation to Central America of which you may be made the channel, as inti- 
mated by Senor Lainfiesta." 

On March 6, 1889, notice of Mr. Blaine's appointment as secretary of 
state was sent to Mr. Baiz, who was then addressed as "in charge of the 
légations of Guatemala, Salvador, and Honduras." Such notices, it is 
said, are never given to any but diplomatie officers. On April 1, 1889, 
he was addressed in the same style in a note from the secretary stating 
the appointment of Mr. Mizner as an envoy, etc., to Guatemala, Salva- 
dor, and Honduras, in place of Mr. Hall, recalled, and desiring Mr. Baiz 
to apprise those governraents of the appointment. In six other commu- 
nications from the state department, Mr. Baiz was addressed as "consul 
gênerai," and in his notes to the department relative to diplomatie mat- 
ters Mr. Baiz used only the title of consul gênerai; and by the same title 
only was he «ddressed by his own government. In the Officiai Circular, 
corrected to June 13, 1889, concerning the foreign légations, the absence 
pf Mr. Lainfiesta is mentioned. A foot-note reads: "Jacob Baiz, consul 
gênerai, in charge of business of légation, New York." This circular 
States the names of the diplomatie officers from each country, with the 
dates of their présentation. It is from such dates that their officiai rela- 
tion is recognized. Mr. Baiz's name does not appear in this list, and it 
does not appear that he was ever "presented." Attaches and soeretaries 
of légation appear in this list, with the dates of their présentation. A let- 
ter from the department of state to the plaintiff 's attorney, dated October 
4, 1889, signed by the second assistant secretary, states that during the 
absence of Mr. Lainfiesta "the business of the légation was conducted by 
Consul General Baiz, but without diplomatie character." Since that let- 
ter, both sides hâve sought to obtain from the state department an officiai 
certificate of the status of Mr. Baiz. It has declined to furnish more than 
a resiime of the facts. 

1. To authorjze me to dismiss the cause on this motion, it must ap- 
pear by évidence that could not be oyercome at the trial that the de- 
fendant was a "public minister," within section 687. There are but two 
kinds of direct évidence, that occur to me, which could be of this con- 
dusiv^ chayacter, viz.: Mrst, a certificate of the secretary of state that 
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thô defâidani^às a publié' lûinister, reœived as etich; arad fexércisîng 
such functions; ov, second, proofofthe exercise by the 'défendant of'the 
principal idiplomatic functions" undèr some onebfthetitles of diplo- 
matie office as recognized by our statutes and the law of nations. Iri 
this case wehàve neither. In the abaenceof such direct évidence, I am 
asked tô draw a conolùsive inJerence that the défendant was a public 
minister froïn a variety bf rârcumstances presented by thé affidavits. 
Those circumstancès, as above recitéd, are diverée, and tend in some 
measure to opposite' conclusions, whilè the best évidence is not j'et forth-^ 
coming, but may be produced at the trial, with other évidence which 
the affidavits show to exist, but which could not be obtained for use oh 
this motion. Considering that the question whether the défendant was 
a "public minister" or not is an issue of fact raised by the pleadings, 
which must ordinarily be tried by a jury, and that» the défendant cannot, 
against his objeôtion, be reiquîrëd to produce his counter-evidence on a 
motion like this, instead of at the trial, I am satisfied that it Would bô 
érror to décide that issue on this motion, in the absence of the highest 
and most unimpeachable évidence, upon mère inference drawn froih 
circumstancès that at best are diverse and incompilete, and might be re- 
butted at the trial. : 

2. But Tipon the évidence submitted I am not at ail clear that the 
proper inference woUld be that the défendant was a "public minister," 
within section 687. That section must be constmed with référencé tb 
other sections of the Revised Statutes, in pari inatena. Section 687 
manifestly refers to the same "piublic ministers" as section 4063, ànd 
is theréfore limited by sections 4130 and 1674. Section 4130 says that 
'fthe Word ^ihinister' * * * ehall be understood to mean the per- 
fion invested with and exercising the principal diplomatie functions." 
Section 1674, subd. 5, says "diplomatie officer" shall be deemed to in- 
clude "ambassadbrs, * * * chargea d'affaires, agents and secreta- 
Ties of légation, and none others." Por the défendant, it is urged that 
he was charge d'affaires ad inlerirrii The latter officer, appointed as 
such by a retiring minister, aad duly recognized as .such, though of 
lower rank than a charge d'ajhire» acoredited by hissovereign, isentitled, 
I hâve no doubt, to the immunities of the statute, because invested with 
and exercising ad intérim "the principal diplomatie functions." Section 
-4130. The term "charge d'affaires" is a distinctive title of office, — a dij)- 
lomatic title in; universal use long bëfore our statutes were passed. Had 
Mr. Baizbeen appointed, presented, and received under the title ôf of- 
fice of" ctorjre d'o^air^s arftnterim," no question would reraain. But he 
was not appointed or received under that title, or under any other dip- 
lomatie title of office. He was never addressed by any such title, ei- 
ther by our government or by his own. Considering the high préroga- 
tives of diplomatie officers, the extraordinary immunities accorded them, 
aûd the questions of rank and precedence within the corps, it is man- 
ifest that the title of office under which each is accreditèd and received 
is of the utmost importance. Thë title is the distinguishing mark both 
of the office and of the officer. Without the title, neither the office nor 
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thé officiai' character can properly be said tb exist. It îs equally im'^ 
portant that such high immunities should not rest upon any doubtful 
elaim, or hë attached to any equivocal position. Thèse immunities are 
not a merè personal privilège. They are attached to the office, as repr&î 
sentingihéfoteigQsovereigQty. Dam v.Pacfairrf, 7 Pet. 276, 284. With^ 
ont thé office, therefore, they do not exist; nor can a foreign state justly 
daîin thata persën represents its sovereignty, or is entitled to the im- 
munity of such représentation, unless he is appointed to sotne appro- 
priàte and recognized title of office to which that immunity belongs, nof 
unless he is duly accredited and received as such. The statute confines 
it to persons invested with "the principal diplomatie functions," *. «., 
to those hayingithefuU ordinary diplomatie ppwers; and section 1674 
déclares that "diplomatie officer" means one of the eight kinds therein 
named by their titles, and no others. 

Next in importance to the absence of any officiai diplomatie title is 
the question of theintent. If tbeJntent were clear thatMr. Baiz should 
hold and exercise one of the recognized diplomatie offices, any mère 
infoimâlity in his appointment might be disregarded. The letters of 
Mr.:LainfiestaiandiMr. Bayard of January 16th and 24th, respectively, 
are ofchîef importance on this point. ButI find it difficult to suppose 
that Mr. Lainfiesta would bave employed any such language as "please 
allow the consul général, Mr. Baiz, to communicate any matter that 
should bepi^esented without delay," had he designed to appoint Mr. Baiz 
to thè :officè of cftargrc d'affaires ad intérim, or as agent or secrétary of léga- 
tion; or thatthe sécretary could hâve supposed he wiaa accepting a charge 
Saffawei whèn he wrote Mr. BaiZj as consul gênerai, saying he "would 
receive any communication in relation to Central America of which he 
mighibe made the channel." The language employed by each, and the 
absence of any diplomatie title, seem to me to indicate strongly that no 
appointment of Mr. Baiz toany recognized diplomatie office wasintended 
by either; and that the common intent was to make him, by courtesy, 
merely a channel of any necessary communication, in the absence of any 
diplomatie offi(}er. In thisi v^ew, the use, in two communications out of 
eight to Mr. Baiz from the depàrtment of state, of words describing him as 
"in charge of the légation," is of no importance. The similarity in literal 
meaning between those English words and the French words "charge 
d'affixires" bas no significance. The différence between them is ail im* 
pOrtâtit,' iû that the latter are the title of a diplomatie office, and, the 
former are not. To appoint a person chief bridge-builder could not be 
understood as intended to invest him with the eçclesiastical functions of 
the "PmUifeJo Madmm.'" The address to Mr. Baiz as " in charge of the lé- 
gation," iû no Way added to^or changed his officiai relation, or his immu- 
nity from suit or arrest. He had charge of the légation ad intérim, not 
as a dîjilotûàtié officer, but as custodian, through whom it was by cour- 
tesy arranged that necessary communications might be sent. It was ap- 
ÏJropriiatie,''thérëfbre, that he should be notified of the change of officers. 
This view explains the absence of Mr. Baiz's name from the officiai list 
as a diplomatie officer, and the.façt that he was never presented. The 
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date of presentment marks the date of investiture and récognition of dip- 
lomatie functions. "Charges d'affaires ad intérim," says Martens, "are 
presented as such." Guide Diplomatique, (5th Ed.) 61, § 16. It is to 
be presumed that the reason why Mr. Baiz was not presented as charge 
d'affaires ad. intérim was beeause it was not intended to make him such 
an officer. Had^ it been intended to make him charge d'affaires ad interiia, 
his own govemment would naturally hâve addressed him by that title, 
and Mr. Baiz would hâve been entitled to draw pay as such an officer. 
The absence of thèse circumstanees also indicates the contrary intention. 

The fact that Mr. Baiz was an American citizen is silso against the 
defendant's contention. It is a mooted question whether a citizen is ever 
entitled to such immunity. He is not entitled to it unless jurisdiction 
over him is waived by accepting him as a foreign minister. No such 
waiver ought to be inferred upon a mère implication, where the intent 
to appoint the person to any diplomatie office is itself in doubt, through 
the minor character of the functions to be exercised, and the failure to 
designate him by any title of office. 

The évidence is insufficient to show that Mr. Baiz was intended to rep- 
resent the sovereignty of Guatemala, Salvador, and Honduras in a 
gênerai diplomatie capacity. The original letters of Mr. Lainfiesta and 
Mr. Bayard seem to contemplate, as I hâve said, that Mr. Baiz should 
serve only as a mère channel of communication during the absence of 
any diplomatie représentative. If diplomatie officers do perform thia 
funotion,,it is among the smîdlest of their duties. An American citizen 
and consul bf a foreign state, invested with this function, and no more, 
and without any diplomatie title of office, I cannot regard as invested 
with "tfaa principal diplomatie functions," (section 4130,) or as entitled 
to the immunitiés of an accredited diplomatie minister. The motion is 
denied. , 



Stewart V. St. Lodis, Ft. S. & W. R. Cq. 
(Oircttit Court, D. Konsos. February 28, I887.)i 

L CÎOBPORATIOIÎS-^S-lMiS BT DlBBOTOBS TO COKPOBATION. 

T. and. A., baylng, for a stnall sum, purctaased a roacl-bed, the construction ot 
whici oost only $8,000, caused a rallroad oompany to be organized, and, with others, 
became directors thereof , and while in this relation contracted with the directors 
to sell the road-bed to the oompany for $200,000 cash oi? bonds, and $3,600,000 of the 
capital stock. The sale was formally ratifled at a meeting of the directors, and en- 
tered on the records of the company; and afterwards the stockbolders unaminous- 
ly approved the purchase. At the time of the sale tbere were no stockbolders, and 
the stock thus Issued was ail that had been Bubsoribed. The company had no prop- 
erty except its oharter and the road^bed, and the value of the notes and stock Issued 
to T. and A. had no marketable value. Beld, that the sale was not f raudulent. 

I. éA.ME— COMTBUSiTION OTt OFFICBBS. 

Where it is nnderstood by the ^râctors of a corporation that its officers are to 
be paid for their services, though no salary is fixed a note giren at the end of the 
year for a rèasonable sum then agreed upon is valid. 

'FubUoatlon delayed by failure to reœive copy. 
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At Law. 

E. N. Hkdat and J. D. MbCleverty, for plaintiff. 

A. A. Harris and J. H. iSaUee, for défendant. 

FosTEB, J. The plaintiff brings his action to recover on several prom- 
issory notes issued by thé défendant company, amounting in the aggre- 
gate to $85,000. The défendant, by its answer, dénies that A. M. 
Ayers as président, and Ira D. Bronson as secretary, of said company, 
had authority to exécute or issue said notes; that said notes were fraud- 
ulently and wrongfully issued through the collusion of the officers and 
directors of the company, and withoutany considération whatever there- 
for. The facts, in brief, are as foUows: In January, 1880, one M. S. 
Carter, of St. Louis, was the owner of a railroad bed graded and con- 
structed westward from Ft. Scott to Humboldt by a company known as 
the "Ft. Scott, Humboldt & Western Railroad Company," being a distance 
of 40 miles. On the I7th of February, 1880, Francis Tierman and A. 
M. Ayers entered into a contract with said Carter for the purchase of said 
road-bed, in their own names, for the sum of $15,000, and afterwards, 
in May, sold a third interest in the same to John J. Franklin, In Jan- 
uary preceding, said Tierman, Ayers, Bronson, and others associated 
with them, had become the promoters of the défendant railroad compa- 
ny, and had taken the necessary steps to incorporate said company, 
said Tierman and Ayers having signed and acknowledged the articles of 
incorporation on January 20th. Bronson and Hill acknowledged said 
articles on February 21 st, and the other five incorporators signed and 
acknowledêéd the same at différent times from January 19th to Febru-^ 
ary 21st; and on the 23d day of February, 1880, thé charter was filed? 
with the secretary of state, and the company became duly organized. Its 
purpose was to build and operate a railroad from the eastern line of the 
state, near Ft. Scott, in a westerly direction, through the counties of 
Bourbon, Allen, Woodson, Greenwood, Butler, and Sedgwick, to King- 
man, in Kingman county. There were nine directors named for the first 
year, among whom were A. M. Ayers, F. Tierman, H. M. Ayers, Ira 
D. Bronson, J. D. Hill, and others. At the first meeting, held Febru- 
ary 28th, Francis Tierman was elected président, A. M. Ayers, vice- 
président, and J. D. Bronson, secretary. In May following, said Tier- 
man and A. M. Ayers entered into an agreement with the directors of 
said railroad company to sell to said company said road-bed at the sum 
of $200,000 cash or bonds, and $3,600,000 of the capital stock of the 
company. This sale and the terms thereof were afterwards, in Novem- 
ber, at a meeting of the directors, formally ratified and approved, and 
appear in full on the records of the company. The purchase was after- 
wards approved, (March 4, 1881,) at a meeting of the stockholders, by 
unanimous vote; and a deed of conveyance was afterwards made and de- 
livered by said parties to said défendant for said road-bed. At the time 
of the sale there were no stockholders, and the $3,6Q0,000 stock issued 
under the said purchase was ail that had been subscribed or issued; and 
the only assets of the company were its charter and this road-bed. The 
v.4lF.no.l3— 47 
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said stock was issued, and the company, having no money or bonds, 
finally issued its notes for the $200,000y of which $120,000 faàvé bèen 
paid; and this suit is brought on the remaming $80,000, togétheïwith 
a $5,000 note issued to J. D. Hill for a year's salary aa superintendent. 
it'sppears from: the évidence thatthe road-bed originally'cost about 
$2,000. It had no marketabJe value^ only as it could be used for the 
purpo^e for which. it was made. It also appears from the évidence that 
thçiatçckand notes of the railroad compatiy, at the time they were is- 
suedv had no présent marketable value. The value of the property sold, 
as well «s considération paid, (stock and notes,) depended véry largely 
upoQ ;the Bucoess of the enterprise. There is no doubt but the directors 
Tieriûan,iiA.yers,:andperhapsBronsonjwhiledirectors6f. the company, 
usediheiriùâùence to cdnsummate thissale from themsélv«s'aslndividuals 
to^theooBtipMiyj and. it is altogether probable they had that object in 
view! When lihey bought the road-bed of Carter. But the question still 
reitoainsi were they. guiltybf fraud, déception, or any other breach of 
good faith ih threir fiduciary relationsas directors? iAt the time they 
boiightthë property the défendant company had not beeh organized ; and 
atthat*time,;Df course, they could notibave held any fidiiciary relations 
to : stock^oldBrs or àny one else. Whén the sal« to the company was 
made; thèy did hold a position of trust, and were bouhdjin their of- 
ficiai aotiœijto faithfully and honestly exécute their datifes, and not to 
makeïa'deal'Where their personal interest ^ould be sêrved at the ex- 
péiise iofitfaèi company they represented. 'WarMl v. Bwk'ood Co. , 103 
IJ. 8.Mi} Ryanv. Raiiroad Co., 21 Ean. 365; Koéàjerv-i irm Co., 2 
BlaokyTlS; ll^Mor.:Pi!iv. Corp. § 517; MKhoudViQirod'iêWovj. 513. 
Bâti itdoeshotfoUdw, 'that the direotors are prohibitèd, under ail cir- 
cuihstances, from' dealing with ^ membefcor members of the board as in- 
dividUalsii But there must hâve been a fair^ open déàl. Itmust have 
beenfrees from fraud or collusion, and characterized by entire gOod faith. 
Hotd'O^iw.Made, 97 U..Si 13; 1 Mor. Priv. Oot-p. §§ 292, 621, 545; 
Fan Coft Vi Fan Brunt, 82 ;N, Y. 636; Smxms v. OU Co., M Pal. St. 202; 
OUi Ooi y.Detmwire, 6éFsi. St. ASy Mce^a Appeal,'<J9 Pa/St. 168; Par- 
ker v. Nîakersan, 137 Mass. 487. It doès not appëar in this case that 
there was aoty déception or fraud practicedby the parties: The proper- 
ty was opea to- inflpèctioû, and the approximate c«st of cbnstructing it 
was easily bbtainablè. Its value to the company for thèpùrpose desired 
was not difficult to ascertain; ' I find no évidence of any 'représentations ■ 
as to îts talue or cost or purchase pride niade by the parties selling; but 
there is record, «vidence that the board of directors, sevetal'months after 
the sale, andiwith fuU knowledge of ihe transabtiotï, foflnàily àpproved 
and ratified it; ■ and not . bnly that, but aùbsequently , ttt di meeting of ail 
the stQckfcldJers^ . the) ttansaotion was agaSh- ratified . Now, who was de- 
fraudediorideceiired? AU parties^ — directors and stockholdéris — assented ' 
to it; and, éurely, siibsequent purchasersbfstock, or thei corporation it- 
self, eanriot nôw objfibt to it. 1 Mor. Priv; Gorp. 290. Itistruethe 
vëndors gota very large advanee on the pHce they pàid, but that ië not' 
alonié the test by 'whieh the 6ona Jîdesof' the transaction is to be.tried. 
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Id. 293. To them as individuals the property was of little or no value. 
To the railroad çompany, it could be made wortb the price paid for it; 
and the vendors bent every energy to make the i^roperty useful to the 
Company, and to make the enterprise suocessful, for their chances of get- 
ting money or any other value for the property depended very largely 
oji the requit. As before remarked, parties taking sto.ck afterwards in 
the Company cannot complain of the purchase. The records of the çom- 
pany showed the transaction. It was not kept a secret. There was. np 
law compelling any pérson or municipality to take stock in. the Compa- 
ny unless they voluntarily chose to do so; and if •th'ey were deceivèd by 
misr^preseiitations of the ofBcers, their cause of action reste on that 
déception, and not on an attack on the original oontract of purchase. 

• As to the $5,000 note, it must be said that it wâ,s a fair conapensation 
for the year's service of J. D. Hill as superin tendent of the company. 
But his salary had not been fixed until the end of the year, and for that 
reason the défendant disputes its legality. It appears irom the testimony 
that it was understood by the directors that the offlcers were to be paid 
for their services, and this sum was afterwards agreed on, and was rea- 
sonable. I know of no law to prevent its recovery. Bank v. Drake, 29 
Kafaw 311, 830, and cases citedi It is further urged by défendant that 
the exécution of thèse notes was in violation of thé fifteenth and other 
by-Iàws of the company. 'this by-law prohibits the giving df notes, 
bonds, bills, acceptances, etc., by the company, unless ordered by the 
board of directors. A few words will dispose of this objection. The 
note to Hill of March 10, 1882, was made by positivé order of the bôârd 
of directors, and by the président and secretary, aS therein directed. 
Some by-law of the company required notes to be made to the order of 
the président and secretary. This is a mère matter of form, and not 
material. The other notes were made August 15, 1881, and the by- 
laws were not adopted until the 20th of that month; and, besides, the 
board of directors, at their meeting in November, 1880, directed that 
orders be drawn on the, company for this $200,000. Orders are not 
notes; but that order of the boârd would, doubtless, hâve been good for 
acceptaiïces, wfeich stand on the same footing as notes under by-laws. 

This transaction, so far as the main question is concemed, is a very 
common and usual one in the mining and oil interests of the country. 
A person becomes, by purchase or discover}', the owner of a mine or 
oil-well. He proceeds to form a joint-stock company to develop and 
work it. He puts his property in at a price largely in excess of what it 
cost him, and takes money or stocks, or both, in payment. Where no 
fra,ud or déception is practiced on any oné concemed, but the whole mat- 
ter is opfen and fair, it seems to me that the transaction is légal. Judg- 
ment must go for the plaintiff for the amount clainied. 



740 FEDERAL REPORTER, VOl. 41. 

Cheeney V. Nebeaska & C. Stone Co. 
(CireuM Ccm/rt, D.Colorndo. Maroh 17, 1890.) 

lé BsTOPPBi, m Pais— BotmDABT Line. 

A land-owner who In good faith points ont to the owner of adjolnlng land an In- 
correct division Une; botli parties oeine igiiorant of the true line, is not estopped 
f rom denying that sucli line is the trueiMundary. 
8, Mbasurb of Damaobs— Wiixpoi. Tbespass— Stonb in Qxjarbt. 

A trespassér who knowinglr takes stone f rom the land of another is Ilable for 
the value of the ston,e after it bas been qùarried. 

8, NBW TB^AI^-NEjyrLT-DlBOOVEBSnBVIDENOB— DlI-iaKNCB. 

A corporatibn will not be granted a new trial on the ground of newly-dlscovered 
évidence, to be bwotu to by its own ofBcers, who were présent at the former trial, 
and shoiyn by (ts own boola, wbere the f allure to produoe snob évidence at the 
former trial is not ezoused. 

At Law. On motion for a new trial. 
A. L. Doud, for plaintiff. 
Wolcott & Vaile, for défendant. 

Hallett, J. Plaintiff and défendant own adjacent tracts of land. 
This action was brought May 14, 1889, to recover the value of stone 
takpp frppi plaintiff's land by défendant between the Ist day of April, 
1880, and the beginning of the suit. On the trial it appeared that plain- 
tiff was in th^ service of defends^nt when the quarry from which the stone 
was taken was opened. This was during the year 1888, and some 
months prior, to the allegéd trespa,ss. At that time, inquiry was made 
of plaintiff as to the boùndary line between his land and defendant's land, 
îmmediately ea^t of it. Plaintiff pointed out a line, blazed upon trees 
in that Ipcality, which was then thought to be the true line by ail parties. 
It does not appear by whom this line was run, or that plaintiff had any 
better knQ|ïJedge of it than the oflBcers and agents of défendant, and 
other personsi jn the neighborhood. The quarry was opened immediate- 
.ly east of this line, and upon ground which afterwards proved to be 
plaintifiPs.r JPoubtg having arisen as to the location of the quarry, and 
whether it was, upon plaintiff's or defendant's land, a survey was made 
in March, 1889, with the knowledge and assent of both parties; and it 
was then ascertained that the greater part of the quarry was on plain- 
tiff's land, : This. action is brought to recover the, value of stone taken 
from the qua;rry by défendant after the true line between the tracts pwned 
by the partie? had been surveyed. 

At the trial, défendant contendèd that, inasmuch as the quarry was 
Ûrst opened on plaintiff's land, under the circumstances stated, at an ex- 
pense to défehâants of about $700, plaintiff was estopped to claim any 
stone at that timê uncovered; and, as ail the stone taken by défendant 
between the dates named was so uncovered, with the knowledge and con- 
sent of plaintiff, before the survey was made, there was no right of ac- 
tion. In this, however, there is nothing on which to found an estoppel. 
It does not appear that plaintiff had any better knowledge of the line 
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than défendant. He accepted the line marked by some one, we know 
not who, and pointed it ont to défendant; but there is nothing to show 
that he intended to mislead or deceive, or that there was in his conduct 
anything more than a niistake of fact. Mr. Bigelow says, (4th Ed. 696 :) 

"The principle upon which thèse cases proceed is that there must hâve been, 
■when the incorrect line was acted upon, knowledge of the true boundary by 
the one party, and ignorance of it by the other, in order to estop the party 
from asserting it within the pëi-iod of limitation; and this though it may hâve 
been intended that the incorrect line should be flxed upon astlie tiue one, and 
acted on accord ingly; and this too, it is held, though the admission was ia 
writing, provided the instrument did not operate as a conveyance." 

In this instance, there was ignorance on the part of défendant as to the 
true boundary line between the tracts; but there was not such knowledge 
on the part of plaintifF as will work an estoppel against him in this ac- 
tion. 

It is also urged that the jury was misdirected as to the measure of 
damages, in that they were told to find the value of the stone after it 
was broken in the quarry, and ready for removal. Défendant contends 
that it is liable only for the value of the stone as it lay in the land, and 
as part of the realty. The plaintiffasked only for the value of stone taken 
after the line was surveyed, and the true boundary ascertained; and it is 
very clear that as to such stone the trespass was willful. In many cases 
of wiUful trespass, it is held that the value of goods in a distant market, 
and after they had been greatly improved by the trespasser, may be 
recovered. Wooden-Ware Go. v. U. S., 106 U. S. 432, 1 Sup. Ct. Rep. 
398. In the case at bar the jury was advised to find only the value of 
the stone after it was detached from the land, and had become person- 
alty; and that is within the rule as laid down in ail courts. 

In assuming that the rule of damages would be the value of the stone 
as it lay in the ground, it is said that defendant's counsel was so far 
misled that he made no inquiry or research as to the amount and value 
of the stone broken in the quarry; and affidavits are filed to show that 
the quantity of stone taken was much less than the jury hâve found, a:nd 
that this fact may be shown from the bocks of the company. But the 
qua,ntity of stone taken would be the same whether the value shall be 
assessed in one way or the other, and it is difficult to understand in what 
way the measure -of damages could affect the conduct of counsel in respect 
to producing évidence relating to the quantity of stone taken. And 
there is no ground on which it can be claimed that the évidence now of- 
fered is newly discovered. Two of the offieers of the company who mako 
affidavits as to the new facts wèré examined at the trial, and the third 
was présent, ànd not sworn. PlaintifF made extraordinary efforts to get 
the books v^hich défendants now wish to use as évidence in another trial. 
Ail this évidence was in defendant's possession, or within its reach, at 
the time of the trial; and the failure to produce it is not in any way ex- 
cused. The motion for new trial will be denied. 
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' . ,;,.■, WaUa^CMV. GEBmANr-AMEEICAN iNSv , GOj ■ 
r (Cfr^tU Court. N. ,D. lowa. July, 1882.)V 

1. PlBB ISgtJBAIÎOB— ABÇITBÀtlON— AcTlbïT.' 

A poliôy of iDsurânœ provlded tBfttilili case différences Bboùld arise tonohinç 
any loss, the mattet, should, ^aV the (<^!rittèn request of eithèrïpMty, " be su bmittett 
to arbitafàtors, whoseftwara should b©,l{iniding,as"'to theamountof the loss, , but not 
as to the company'sliabillty ; also tbàt no suit or action against the Company for any 
claim under the polloy should be ènitaîiiàble- in any court of ïàw or chancery Untîl 
after an award should bé obtained, ûaàxig the amount of sùfehol&inJi 'Hnthe manner 
above proyided. '• . ; Held,: tbat it wa» ,nqt necessary for thg aÉsured to request aa 
arbitration, and, where nbne had beén requested by the company, he might main- 
tai^ hiB action withoufij an award bavïQgbeen tuade. 

a .SaMB— CONBTBDCTION CI' PftLlCT. 

' Whèn the words emplo^ed by an Insurance company in ^ policy, of themselves, 
or Sn ponneption with otfter lang'uageitberein, or in referehce toi the subjeot-matter 
to which they relate, are susceptible of the interprétation eiven them by thç as» 
sured, altbough In f act intended otherwise by the insurer, the policy will bô çon- 
strued in fayor of the aissured. 

At Law. On motiop /or a new triali 
; Faj" décision on demurrer, see 2 ïed. Rep. 658. 
; Shfirap, Van Ihizee & Hmdfrson,, fqr^^lainilff. 
; Hubbard & Œark and ffmry Rickd, for défendante 

McGrabYjiJ. This is anaction upona policy issùed by défendant!» 
plaintiff toinsjîrehim against loss by fire upon a certain building ther&r 
in described. There was a trial by jury, and a verdict for plaintiff for 
$1,788.78. The case is now before the court on a motion for a new 
trial^ It is insisted that, under the tenus of the policy sued on, an ar- 
bitration fixing the amount of thô toss is a condition précèdent to plain- 
tiflPfi right to œaintain this action. The same questiori was raised atan 
early stage of this proceeding by deinurrer to the replication, and was 
decided adversely to the défendant. 1 McCrary, 335, 2 Fed. Rep. 658. 
Weare asked to reconsider the question upon the ground that it was not 
fully argued by counsel at the time of the hearing upon demurrer. 
There can, we think, be no valid objection upon the part of the court tb 
reconsidering, upon final hearing, aûy question passed upon in the pre- 
liminary prooeedings, especially iû a case where our jiidgment must be 
final; the sum involved not being sufScient to authôrizea writ of error. 
The policy con tains the following provisions: In the ninth clause or 
condition it is provided that — ■ 

"In case di^erences sball arise toubhing any loss or damage, after proof 
thereof has been received in due form, the matter shall, at the written request 
pf either party. be submitted to impartiai arbitrators, whose award in wrifc- 
Ipg shall be binding on the parties as to the amount of suçh loss or damage, 
but shall not décide the liaibiiity of the company under this policy." 

The èleventïi clause, or condition cpntains the foUqwing: 
"It is fnrthermore hereby provided and mutually agree^ thtit no suit, or ae« 
tioD against the company for the recovery of any claim by virtue of this pol- 

' Publication delayed because of failure to reçoive oopy. 
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icy shalll?e Btistaihablé, in any couftof law or chançery, untilafteran award 
shall hâve been obtained, tixing tbe amount of such clairu, in the manner 
above provided." 

It is undoubtedly compétent for the parties to a contract to agrée that 
damages claimed by either party under it shall be ascertained by an ar- 
bitration, and that no suit shall be brought until after such an arbitra- 
tion has been had; buta contract "which is intended to deprive the par- 
ties to it of the right 6f an appeal to the courts for redress, or to place 
conditions and limitations upon that right, should be strictly construed. 
And this is especially true of contracta which, like the one before us, 
embody numerous spécial provisions and conditions, prepared and 
printed by one ofthe parties. By a libéral construction of the above- 
quoted provisions of the policy, it might be held that the assured was 
bound, as a conditioû précèdent to the right to sue for his loss, to re- 
quest the insurer in writing to enter into an arbitration; but it cannot 
be said that, strictly construed, the languagemust necessarily hâve this 
meaning. The first provision above quoted is that, in case of différ- 
ences touching any loss, they shall, at the written request of either 
party, be aubmitted to impartial arbitrators. It is notalleged or claimed 
that thtàiè was a written request by either party for -such arbitration. 
There is force; in the su^estion that the language of the contract did not 
impose the duty of requesting an arbitration upon one party more than 
upon the other. The language employed might well hâve induced the 
belief on the part of the plaintiff that the duty of requesting an arbitra- 
tion rested upon the défendant if itdesired to enforce the provision, or 
to set it up as a bar to this action. The condition did not â,bsolutèly 
require an arbitration; it,only authorized either party to require it by a 
request in writing. The inference is reasonable that, if neither party re- 
quested it in writing, the usual remédies by suit were to remain. It 
may reasonably be inferred that the parties had in view the possibility 
that in some cases both would prefer a suit in a court of justice to an 
arbitration, and therefore left it optional with either party to request in 
writing an arbitration; intending that, if both declined to make such re- 
quest, légal proceedings might be resorted to. If this was not the inten- 
tion ofthe parties, it is difficult to understand what purpose they had 
in view in using the words, "at the written request- of either party." If 
it was thevt purpose to require that, in every case the damages should 
be ascettained by arbitration, they could hâve said so in plain terms. 

The -second condition above quoted must be construed in connécéion 
with the first, and so that the two may harnionize. Thelatter provision 
déclares, in substance, that nô suit to recover any loss "shall beSus- 
tainable until after an award shall hâve been obtained, fixing the amount 
6f'^ùçh:;cïaijtiQ iij thè manner above provided," If this provision stpod 
àlone, it Jmîgiit well be claimed that, in the absence of an arbitratjion 
and award, no suit could be maintained; but it refers to the prior condi- 
tion respecting arbitration, and thè twoniust be readtogether.. , So re^d, 
there is ground for holding that- the two provisions together',authorize 
either party *j demaûd au arbitration, but do not absolutdy require. ei- 
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ther to do' so; àhd that, where çither does demand suflh arbitration, no 
suit bail bè ihaintained until àfter the amount of damages shall bave 
been in that manner ascertained. We say there is ground for this con- 
struction; and we use this Janguage because nothiug more is required. 
If the languago employed'in the policy leaves the question indoubt, the 
construction placed upon it, and acted upon by the assured, is to be up- 
held. ÂJGontract drawn by one pairty, who makes his own terms and 
imposes hia own conditions, will not be tolerated asa snare to the un- 
wary; and if the words employed.iof themselves. or in connection with 
other ianguage used in the instrument, or in référence to the subject- 
matter to which they relate,' are susceptible of the interprétation given 
them by the assured, although iafact intended otherwise by the insurer, 
the policy will be construed in favor of the assured. As the insurance 
Company prépares the contract, and embodies in itsuch conditions asit 
deems prbper, it is in duty bound to use language so plain and clear 
that the insured cannot mistake or be misled as to the burdens and du- 
ties thereby imposed upon him. ; Wood, Ins. 140, 141, and cases cited. 
If it be held that the conditions above quoted are répugnant or incon- 
sistent, the resuit is the same; fbr in that case thé provision which is 
most favorable to-the assured willbe given effect. Id. 147. The other 
questions discussedby counselneed not be consideredy for the reason 
that such of them as are of importance or in any wise doubtful are dis- 
posed of by the spécial findings of <^e jury in answer to interrogatories 
submitted by the counsel for defeûdarit. Motion for new triai overruled. 

Love, J., concurs. 



BuNTiN V. Chicago, R. I. & P. Ry. Co. 

(Circuit Court, W. D. MissmJiH. Maroh 4, 1890.) 

1. PLBADma — ^Amendmbnt — Substitution— Limitation. 

In an action against a rallroad oonipany for overflowîhg plaintiffa land, the 
original pebitioDi alleged solely tbat the overflowwas dvie to tlie bollâing of an em- 
bai^ment across a certain stream; a subséquent amended pétition alleged that by 
reason of the etobankment the stream was diverted frôm its course, and was then 
turned back into the channel at a point where défendant built a bridge in such a 
mauiier as to obstruct the fiow of the stream and to coUect drif t, so that plalntiff 's 
land was overflowed thereby. Hélà, that, as to the new issile presentêd, the amënd- 
ment does not relate backto the original pétition so as to siibp the running of the 
statute of limitations when that was ûled, but the statute runs till the ûling of the 
amended pétition. 

9. Limitation off Actions — Aookual op Action — Obstbuction ot'Stbkam. 

Where such amended pétition was ^ed more than 11 yeara after the flrst over- 
flow ocourred and demonstrated the négligent construction of the bridge as to 
plaintiS's land, the cause of action statedl.herein was barred by limitation. 

At Law. On demurrer to plain tifF's évidence. 
Jk W. Boyd and Qreene & Bûmes, for plaintiff. 
McD(yiJi^al& RoMnmfi &ndi E. H. StUes, îox àeïend&xA. 
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Philips, J. , (oraïly.) I hâve given this case such considération as I am 
able, on the instant^ and will briefly state the pleadings and law applica- 
ble to the facts developed, and my conclusions therefrom. The original 
pétition in this case was filed on the 16th day of May, 1883, and there is 
no better way to ascertain or understand what was the cause of action ai- 
leged there than to read the pétition itself. After setting out the corporate 
existence of the défendant and the ownership of the property by plaintif!', 
it charged that "in the month of May, 1873, the Chicago and Southwest- 
ern Railway Company, a corporation organized and incorporated undet 
and by virtue of the laws of the state of Missouri, constructed a line of rail- 
road from the iown of Winthrop, in said county of Buchanan, in a nbrth- 
westerly direction through said county, which said line of railroad crossed 
said stream at a point at or near the south-west Corner of said séetioii 
eleven, (11,) and in so coustructing said railroad across Said stream the 
said Chicago and Southwestern Railway Company constructed in and 
across the channcl of said stream at said point an eiHbankment of eàrth, 
whereby the waters of said stream were turned and twisted from their 
said course so as to flow upon and over the said lands of plaintiff." Then 
it sets out the lease of the line of the railway by the Chicago, Rock Islaiid 
& Pacific Railway Company, and states that the parties, (the same as 
aforesaid,) '^ihaving fiill knowledge that said stream had by said embanik- 
ment been turned -and diverted from its course as aforesaid, bave at ail 
times kept, inaintainedi and from time to time repaired said embank- 
ment, by reason whereof the said waters were thereby diverted, and turned 
upon said land of plaintiff, as aforesaid, and bave continued to overflow 
said lands, whereby ail said lands hâve at ail times hitherto been ren- 
dered unfit for ûultivation, and almost entirely worthless to plaîntiflf.*' 
The charge in the original pétition is that the damage plaintiff clairaa, 
resulted from the construction of this embankmçnt, filling up 70 feet of 
the natural channel, so as to divert the natural course of the stream. In 
the original pétition there is no word about the bridge. No allégation 
was made, eveni, thaï there was any misconduct or any négligent act on 
the part of the défendant in the matter of the construction of the bridgé. 
It does not appear there was a bridge built there, in fact. 

Now, on the 8th day of April, 1889, in order to cOmply with What 
was the ruiing of Judge Brewee at that time", following the décision in 
Offidd V. Railroad Co., 22 Mo. App. 607, (which is in effect that each 
separate overflow constituted a separate and independent cause of action,) 
the plaintiff took leave to amend for the purpose of putting thèse différent 
overflows in separate counts of the pétition. Of course, that permission 
to amend was no limitation upon plaintiff's right to make further and 
pertinent allégations, or to supplément his cause of action. This amended 
pétition sets out that the Chicago & Southwestern Railway Company, in 
Jûne, 1872, constructed said line of railroad across said stream. "That, 
in coustructing said line of railroad across said stream, the Chicago and 
Southwestern Railway Company carelessly and unskillfully constructed 
in and across the channel of said stream, at said point, as ahd for it 
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road-heçî, an.enibankitiçnt of earth and dirt, T^5hatfib5r-the waters of said 
strean^ werp tuvned and diverted frotu their naiturai; course, and caused 
;to âGw in a westerly diïection for the. distance of aibout fifty yards, and 
at andi from which last-mentioned; point the waters of said stream were 
caused >,by the said Chicago, .tod;South*estern Kaibvay Company, to turn 
g.iid flow io a southerly direction, back into the original channel of said 
streanï. That at the sâidpointwhere said stream was turned in asouth- 
erly direction, as aforésaid, the said Chicago and Sbuthwesterh Railway 
Company carelessly, negligéntly, and unskillfully constructed a bridge 
and trestljBiWorki across said stream about the month of June in thé year 
1873, whiçh said bridg& atxd trestle-work were carelessly, negligently, 
and unskillfully so constciicted as to be too low, too riarrow, and too short 
,to perm.it the waters of said stream to flow thereUnder; and said railway 
Company, cjarelessly, n^ligently, and unskillfully, and at such time, 
placçid the piliagof said bridge 80 close togethefiand. in and near the 
Hïîddle ofi the: channelofifiaid stream, as to obstract the flow of the 
waters of sfiidstçeam. That by the careless, négligent, and unskiEful 
manner in, which said i bridge was built and constructed, as aforesaid, 
and by at>d.in conséquence of the defects and deficiaicies, aforesaid» of 
fiaid bridge and trestle^wbrii, said bridge and treètle^work at ail tîmes 
Qbstructed ibe flow o£ saâd stream, and was afc àll ternes insufficient to 
/permit the, juraters of said stream to flow t>hereunder»'r Then it sets out 
,how défendant in this case, by actSjOf çônsolidatioB!, succeeded to the 
'franchise» and rights of the orjgitaral; corporation. Then it proceedsto 
state that 4.efeiidant„ at. ail times Jiereiii mentiônedi ;had/full knowledge 
of ail the iaçtgatftted in this pétition. "That ftom and, After the time, 
■aforesaid, îvhen said railrcjad wascompleted, and when tiie Chicago, Rock 
Island andi Pacific Railroaid Company, and défendant, herein, took poë- 
isession of said ; pailroad^ about June ,: 1872 , the défendant bas at ail times 
iCarelessly , negligently, and contiûwously caused ahd permitted : drift- 
iwood, dirt, defcw, bïusb:, Ipgs, mad^ atones, and, eairth to acçumulate 
,under and against said treMlfr-wdrk and bridge, in the bed and ckannel 
of said stream., until the tijtie when said i railroadcompani)es.w.ere; Con- 
solidated. That, from and after the time of said 6onsoli.dation, to^wit, 
•Ju^r2;„ 1880,: the défendant herein has at alltîmèfr'. carelessly, negli- 
gently,, anâ continuduslyioaused, allowed, and. permitted drift-wood, 
.rffi&ris,. brush^ logs, earth, mud, and stones to accuinùlate, undér and 
■ againat said trestle-work: and bridge; in the béd and channel of said 
'streanft, until thç time this suit was; instituted, when theBpacëJ3adéi*said 
, trestlierwork and bridge t^jas by the meams aforesaid filled, upjiso that the 
jWftter^iQf said stream îi»«repl:eventjed from flowingunder said trestle- 
iwOrk, and were diwïted ftom thèirnatural channel."; Then that, in cop- 
f^quençeof said! trestlefwork, bridge, and obstructions in the charinel, 
^wajfirs vvere, ifi the year; 1879,, caused to flow over the land ôf.lhe .plain- 
itiff, andithe daqiage ensuiad. : So that it is too palpable for controversy 
jthat the cause of action setiupin this amei^ded petitiôix grows out ofthe 
fion^ructioUiOfthe bridge,.iand the.i3n|).ùted misconduotbf the défendant 
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in permitting the débris, mud, etc., to accumulate at the bridge, sô as to' 
obstruct the ffee flow of the water, causing it to back up and spread out 
over plaintiff's lands. 

The question is, when did the statiite of limitation cease to run. 
as against this cause of action? The contention of the plaintiff Is 
tbat the amended pétition must hâve relation back to the time of the 
iiistitution of the original suit, and the statute of limitations was inter- 
cfepted at tbat time. On the otherhand, itis contended that the statute 
of limitations did not stop running until thefiling of tbe amended pé- 
tition. There hâve been varions décisions by the suprême court of this 
state in respect tb the right of amendment, discussing and defining the 
différence bétwieen amendment and substitution; whether it was a con- 
tinuation of tbe same cause of action, by merely supplementing and 
presenting the same cause of action in a différent form of statement, or 
whether it was a substitution of another cause of action. Of course, 
courts and lawyers understand by thfe cause of action that it is that act 
or thing which gives a parjty the right to sue; the act or wrong of the de- 
fendant toWards the plaintiff which causes a grievance for which the law 
gives a rémédy. The cause of action, in other words, is the act donc by 
a défendant, by which the plaintiff is injured, and for which the law 
undertakes tpgive faim redress. Attention is called by counsel to the 
case q{ Lotpman y, Bamett, Q2 Mo* 159, which can be better understood: 
by the subséquent review and application of that case in Lumphin v. 
(7o/Ker, 69 .Mo. I7O. The défendant in the first case was sued, in con- 
nection with otbers, for negligently constructing the scaffolding on which 
the plaintiff, a laborer, was at work, and from which he was precipitated, 
claiming his injury resulted from its improper construction. The pé- 
tition was amended by dropping the co-defendant, and leaving the cause, 
of action again^ the one defendantj and the amended petitioi» alleged^ 
that he was the snperintendent atfd architect in charge of the gênerai 
erectipïi or construction of the scaffplding, and was responsible therefor., 
In Lumpldn v, Gabier, mpra, the, court commented upoa this as fol- 
lows: _;„ - 

"There is no c|«e|n pur reports which sanctions snob an amendment as'wa» 
madeiR this. In ïiottman v. Baniett, 62 Mo. 169. the original pétition was flled: 
by plàintifl: against eight défendants, pf whom Barnett was one, stating that 
lier tusband ,wâs a carpenter engaged in the construction of a building, the 
property pf défendants, and wliile so éngaged was liilled by the falling of tlie 
southern ppriîon pf aaïd building, and that her husband's death was occa- 
sionéd by càrélessùess, etçl, pf défendants and their servants in the coni^truc- 
tion of the 1)i,iijdiijg. Subsequenliy, alie dismissed as to ail tlie défendants 
éxcept Barnett, andi by,leave, flled an amended pétition, containiug the samo: 
allégations as tnè bi'îgi^iàl, but àlleging tbat défendant at the time of tlie acci- 
dent, and l'or a long time previous.^was thesuperintendingarcliitect in charge 
of said building, and was intrusted, as auch, with the construction and 
completion pf the saime, having the entire superintendence and manage- 
ment of the wbriî and materials, and that the falling of the southern portion! 
Pf the building Was caused by his carelessness and négligence. NaptoN, J., 
wliQ delivered thé opinion of tbe court, observed that, 'both causes of action, 
oit, rather, ttleoHly .cause of action asserted, either in ttië original pétition or 
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the anjendment, was based upon the third section of our atatute concerning 
damages.' Again: 'Ail the parties originallysuedwere, in fact, liable, awdl 
the case mtght well hâve heen tried on the original pétition.'' ïhe défendant 
was liable on the flrst pétition, as he was held to be on the second. The gist of 
the action was the sameiQ both, to-wit, the death of plaintifE'shusbandby the 
negligenceof thedefendant, éither as proprietor or arcintect and superintend- 
entof the building. It would require precisely the same évidence to support 
the action after the amendment as before." 

The coUrt further observed: 

"Ihave italicized those portions of the opinion whleh clearly indicate the 
ground upon which that décision was based. , That case 'might hâve been 
tried on the original pétition;' this could not hâve been tried ou the original 
pétition.' "In that, the 'gist of the action was the same in both;' in this, wliile 
soffle of the facts are common both to the case asserted in the original and 
that sijated in theamended pétition, the cause of action in the ohe is entirely 
différent in its character from tbàt contained in the other. In Lottmanv. 
JBar7iett 'it required precisely the same évidence tO support the action aft- 
er the amendment as before.' In. this, the case could not hâve been 
made out on the original pétition without proof of the bond, while that stated 
in the amended pétition might bave beëù established if there bad uever been 
an indiemnity bond given." 

Agaiû, in the later case oî ScoviU v. Glamer, 79 Mo. 449, written by 
myself while où the suprême court bommîssion, the authôrities are re- 
viewed: 

"ïhe flrst question preaented by this record is the right of plaintiff to file 
the âmended pétition. It certainly car^iés the right of amendment to the ex- 
tremest verge, to uphold the amendment in this case. It cannot, as plaintiff's 
counsel contends, be maintained as a Tule that, because the original pétition 
was an actiop. cas delicto, any other cause' of action in tort may be substi- 
tuted by Biinended pétition. If it can, an action for assault and battery might 
be substiil^ted for trespass in foroibly taking plaintlECs horse; an action for 
f or, slandei' might be substitiited for k'orim. oon. action. Nor is it to be 
maintained that, because two actions might be joined in separate counts in 
the same pétition, therefore the one may' be substituted for the other by way 
of amendment. One count might be for trespass to the freehold; another 
for assault and battery. The discussion of this question in Lumpkin v. Col- 
Keifi'69 Mo. 170, shows that the right of amendment doeà not necessarily ob- 
tiiin: because the two cases stateU belohg to the same gênerai classifications 
known to the common law and the Code. One of the tests there applied is 
that the évidence which would support the one would not the other. 'A de- 
fetidaiit served with process on one cause of action, suffering a dèfault, might 
b© cohf lohtêd with a judgmerit on a cause of action totally différent from that 
which he was summôned to aWswer.' The léast that could be exacted in thè 
exercise of the right of amendment ià that the amended pétition should em- 
braee the original cause sued où, with a llke rule in respect of the measure of 
daiïiages." 

' la Newton y. AUù, 12 Wîs. 878, an aicftion to recover damages for 
flôWing the plaintiff's landj the plaintiff was not permitted tparaend so aa 
to charge the défendant, un^er the statuté, fpr appropriating the land for 
his o'wn use. It was a substitution, and so is this. While the courts, in 
obserying the spirit of the Code, should be libéral in allowiilg amend-. 
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ments, yet it should be in furtherance of justice, and not beget lax- 
ity in pleading, by encouraging attorneys, without a considération of what 
they want, and how to sue for it, to state anything as a case, on the re- 
liance that afterwards, when they find out what they want, they may sub- 
stitute a new cause of action, and call it an amended pétition. We do 
not say that if this action had stood as it was originally instituted in this 
court, attributing the injuries to the négligent acts of this défendant in 
filling up and obstructing the original channel of the stream, by reason 
of which the water was diverted and overran this land, he could sup- 
port the cause of action by showing that the injury resulted from the 
négligent construction of the bridge, and the négligent acts of the dé- 
fendent in permitting the débris to accumulate at the bridge, by reason 
of which the water had dammed up, and its reflux motion caused it to 
overflow the banks. I think that would hâve been a variance. 

Waiving the question as to whether or not the amended pétition be the 
substitution of a new cause of action, and conceding that the plaintiff had 
the right to file the amended pétition, the question remains, is not the new 
issue fts to the new facts first brought into the controversy subjeçt to the 
plea of the stâtute of limitations? It is true that courts will allbw amènd- 
ments with liberality, in order to prevent the opération of the ètatnte of 
limitations; but this indulgence cannot go to the extent, in order to avoid 
the statute, of permitting the plaintiff to substitute an entirely new 
ground of recovery, requiring entirely différent évidence, so as to recover 
thereon, when he could not hâve done so if this amended pétition were 
an original pétition. Unquestionably, had this amended pétition been 
filed, at the time it was, as an original pétition, it woùld hâve been sub- 
jeçt to demurrer, for the reason that the cause of action was barred by 
the statute of limitation. In Bud v, Transfer Oo. , 45 Mo. 562, thtf court 
discusses the effect of an amendment on the running of the statute of lim- 
itations. The court say s: 

" This is an action brought under the statute for the recovery of damages. 
* * * It was originally instituted by the plaintiff, Kuth Buel, as the mother 
of a minor child who is alleged to hâve been fatally injured through the care- 
lessness of one of the défendant'» servants. Subsequently to the flling of the 
pétition, and eighteen mohtha after the accruing of the cause of action, the 
pétition was atnended so as to introduce Samuel P. Bùel, the father of the de- 
ceased child, as a co-plaintifl in the action. By the statute, * * * this 
class of actions is barred in one year from the time they accrue. TJnless the 
amendment, therefore, lias relation to the commencement of the suit, and takes 
effect, as regards the limitation, from that date, then the action is clearly 
barred; for it cannot be siistained as to one of the plaintiffs, and not as to 
the other. If either is barred, both are. • * * whether an amendment, 
by relation, takes effect from the commencement of the suit, or only from the 
time of its flling, dépends on circumstances. ïhe rule is this: Wherethe ame«d- 
ment sets up no new matter or claim, but is a mère variation of the alléga- 
tions affecting a demand already in issue, then the amendment relates to the 
commencement of the suit, and the running of the statute is arrested at that 
point; but where the amendment introduces a new claim, not beforo asserted, 
then it is n(>t treated as relating to the commencement of the sait, butas 
équivalent to a fresh suit upon a new cause of action; the running of thestât- 
ute contiiiuing' down to the time the amendu^eiit is fllçd." 
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Thi6>!(di«iilyishowa the distinction. If the party introdlices a new 
, daim, itipriEseotaa new issue; and^ as that is the first time the defend- 
aint baShad.anepportumty teinter pose the plea of the bar»; it must fol- 
low thathis right cannot be taken away by the doctrine of relation, which 
goes ba'ck to the first àct,— the fiJing of the original pétition; otherwise, 
the party might perpetuate dndéfinitely a cause of action by suing for 
one thiingvand, âfter the lapae of the statutory periodof limitation, go 
backto the, cause of action already barred, and revive it under the dis- 
guise of an ameûdment. 

We are nowbroughtto the question as to when the cause of action be- 
fore the courtaccrued. There isauthority ofhigh characterfor the prop- 
osition tbatthe railroad bridge; constructed over the ereek in question 
•wks essentially a permanent structure; hot liable to change. As such, 
the statute of limitation would begin to run against thé cause of action 
from the tiiûe of the first overflow oceasioning any damage 60 the plain- 
tiff, for which the plaintifif had à cause of action, ia which hecould hâve 
recoveifed as for a permanent injury to the freehold, because it was then 
mad€ appâtent that the property was liable to perpétuai injnry. Powera 
V. CowiicU Bluffé, é5Icma,652y StodghiU y i Railroad (Jo.j 53 lowa, 841, 
6 N. W.Repi. 495:; Troyv. Railroad €0., 23 N. H. 88; Jaîriesv. Oityof. 
Kansat, 8&Ma. 567; Birdv. Raàbroad Co., 30 Mo. App.366. But waiv- 
ingthié proposition, and treating thewrongdoneasnotinvolvingtheen- 
tire destrnetion of the estate or itsberièfieial use, and conceding that it 
may be apportîoned from time totimcj so that separate actions may be 
brougbt té recoverfor eaeh overflow,, still the right of entry or action for 
such overflow trould be barred after the lapse of 10 years from the time 
the plaintifl''8 cause of action first origiual^d. Autborities «wpra. The 
uncontradiicted eVidence now befôre the jury is that from the time this 
bridge was constirueted, in 1872j there was periodically sùch interférence 
therefrom with the outflow of the water as to cause it toback and over- 
flow. It overflowed in 1873 and 1874; and several of the witnesses state 
there was an- accumulation of logs, brushj and other material at this 
btidge, which' epntinuallypbstructted* the outflow of the watèr through 
the bridge; and the plaîhtiff 'hims^îf ^ that' in 1877 the water, 

from this pa^se, qid overflôiy the bahks and. run over his land, and that 
ithad annually spoccurredup to; 1883, when this suit was originally, 
instituted; so thatas earlyàs 1877:,>at least, the fact was demonstrated. 
that the bridge as to him was in the nature of a nuisancèj and that injury 
was liable tôcônie'tè him therefrom at àny timé. Evéh ifrio crop was de- 
étrpyed in 1877, hë cpuld hàvëlm^jritained an actioji|tbr the overflow, 
âind recovereâ,,^ï4ea8t nomipaldamà^^^ More than 11 years transpired, 
aftçr his flret iiyury before this amended pétition was filed, claimingany 
dajmageresnltirig from the constractionof said bridge. The whole his- 
tWfy of this case 'rihbws that thé ftlaim of injury resulting from the im-' 
prbper cOiistrQcjtipn^f the bridgé',- oî^ thé àccumulatrPh. oî débris théi'eat, 
dppéars foj: tfeé^i'st. tîrne in thig artiénded pétition, althpugh this cpntro- 
vçr^y and litigatlon.fcptween the railroad conipany ani the adjacent land-, 
owners bas been in progress for years, The case of Dickson v. RaUroad Co. ,, 
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yi Mo. 575,was baseâ esdusivëly upon thé tvrongM act of the railroad 
Company in ôUing up the^dld channel and making tbe embankment tbere. 
Nothing whatever was predicated in the pétition in that case on theim- 
proper constmction of the bridge. It therefore dôes seem to me that 
there is m) escape from the conclusion that this is a new cause of action, 
fiist instituted by the filing of the amended pétition; in 1889, and that 
the statote of limitation is an effectuai bar. The demuriec to tbe évi- 
dence is thereibreaustaîned. 



;'"■-'■'■■ ■■UiniiEto States *t>.-BoRiJBïiiùff.'''; 
(DitMct 0owii D- Neu) Jtraeu, I(aroh 4,|9D0.) 

" A dectaratiott in débt't(»tbë penalty imposed by Aotu; S; Feu 30,1886, forbia- 
4lBit'tti0! importation of >f oreigners Under contract foc Ubor, wUeh 1^9 to aUftge 
that the f oreign -laborer 4icl aotually immigrate to this country, and that tbe defend- 
Ut^hën heassistédltim to migrate knew that he%aa ùndertoniiracitiit fàt^âe■ 
i tettUTei, FolloWingïr;&TiCr»iff,:28Fed.Bep..T9S^ ■ r î;j. j 

; ; MJaW' Oii demur^ej? to dedaratioo, !r ;;î -i . ; .j 

i , Pi(fia 4f Boiiper», J^ohn S^^^ Botvers, an;d J/i^ta,<7^ .fieal, for d^fepdpntv 

, ,; i-Qvff^ylf. , ; Tîij8,,waB ,8n actioq of debt torecoyeça penalty pf 41i,OpO 
for the importation of a ibreign laborer in yiolatio^of the ac| o|;5Km);fss 
entitled"An act to prohibit the importation and immigration of foreigners 
and aliens under contract or agreement to perform labor in the United 
States, its territories, and the^Bistrict of Oolumbia," approved February 
26, 1885. The déclaration averred that "on the first day of April, 
eigbteen hundred and eighty-nine, at Newark, in the district of New 
Jersey, the défendant, thenând there "beîng a citizen of the state of New 
Jersey, did knpwingly assisj, encourage, and sqlicit t]be importation of 
and migration 'Ïû1b''th€i iJnited^tafeb of one' Hérttïàn Passauer, then 
being an alien and foreigî\6r, and a citizen of the republic ofS.witzerlai>^, 
and nôti* Telative, perâonal Mend, or memberof the family of the said 

' -déféridàtit; pnder â côûtrâct therètoforè and prçyjîôïjs to said ii]dpÇ|ti^tion 
and migration made by the said Herman Passauer to perform labor and 
service as an embroiderer and stitcher in the embroidery busin^$B pf the 
said défendant; said embjtoidery business then n0t bfling a new indwtry, 
but having been estaWialied W the United StatêS fo» a long tioie,,,to\wit, 
for more than five years hitherto, to-wit, at Newark, in the district afore- 

.j^d^f.T'V^jjereby, and by force of the provisicaiB- ç»f the statuteeiçf the 

■ ,yii||e4 Statça.iiOsuçhpase m^deand prpvided.aii aptioi^ hath açcç^ed 
tp j^|9 lUtiited States pf Apierica to bave and dentaiid fronj,,t}^f;jBîaid de- 

.fpdpJO^jtJie; supa of twpthousand dollars, abo5?e demandsd.^nj'p.jiiiia 
4^i^Faii|00 thç défendait linterposed a gênerai depfiiqrrer. The 4i^^^tion 
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being fouriâed upon a statute pénal in itâ character, a well-sèttled prin- 
cipe of pleading requires that in it must be averred every particular 
nécessary to bring the case within the purview of the statute. AU the 
ciircumstances must be stated which are requisite tq support the action. 
iNothing is to be left to inference or conjecture; and so vicious is a 
pleading in which occurs an omission of such nécessary particulars 
thatatconclusioncontm /ôrmam statiUi wiU' not overcome the fauït. 1 Chit. 
PI. 386; Bumham v. Webster, 5 Mass. 27,0; Hennikerv. BdUroad Co., 
29 N. H. 146; Grav^ord v. Railroad Go., 28 N. J. Law, 480. In U. S. 
V. Oraig, 28 Fed Rep. 795, 799, Judge Brown held, in construing this 
statute, that, in order to givea right of action under it, three things 
were essential: (1) The immigrant must, previous to his becoming a 
résident of the Uni^ States, hâve ^ntered jnto a contract to perform 
labor or service hère. (2) He must hâve actually migrated or entered 
into the United States iffliursuanbeof such contract. !(3) The défend- 
ant must hâve prepaid his transporta tion, or otherwise assisted, en- 
rcouraged, ,^r solicited his migi'atioa, knowing that the, immigrant had 
entered iatptbis illigal contract. This construction of the statute seems 
to,rae|o'l^,$9J|Qd-, ,Iiî f^^^ I do iiotsee how any other yîew of the act 

^ couid be iaken. This being.so, it foliows that good pleading wouîd re- 
quire thèse essentials to be clearly and precisely averred in the déclara- 
tion. But there is neither any avermènt that thé foreign laborèr did 
ever immigrante' iilto thètUtaitéd States, nor that the "défendant knew, 
whën hë'ïBèslSted or eixhMieiged the labore^ to migrate;' that fie was un- 
der a contract to perform labor in the United States. The omission to 

' iJaklLe ihéèè neéëssâty àverraents is fatal. The déf^dant is entitled to 
jûdgmènll o^n ihe deniutrëi:. 



In re SowLBB. 
tÇircult Court, D. Vervwnt. ^annary 0, 1890.) 

OdjfTBMPT-^ÎNiSiBÏBBéNOa -WITH ÉXECUTION SitB— ATTORNBT. 

i ' . An »ttorn9y iWho résista Uie enloroementof a lawful writ oC «xeontlon by repr*- 
çentinjT ta t)fddei:s at the exécution sale that the writ is involld, and that any ono 
["■ purchasio^ àt such sale would be sued by him, is guilty of contempt. 

"•: At Law.:"'^ {■••• 

. . -R'anA PZiimZgy, U. S. Atty., for prosecution. 
' Henry A. Bv^taûd KiUredge Haskimi tôt respondent. 

' ; ' ■WHÉÉtiîE, J. This Î8 a prodeeding for thè pUnishnaeilt 6f the respond- 

' §nt for conteBïpt W the àiithority of this court by rësistfng thè service ôf 

an eXeculiott isëued oti a judgmeiit renderediû this court agàinst the re- 

îipondent's ■Wifé. Section 725 of the Révised Statutës déclares thé powèr 

Of the courts Of the United States to punish hy fine and imprisonment 
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contempts of their authority by disobedience or resisiance to any lawful 
writ or process of theirs, ampng others. Thatthis was a lawful writ of 
exécution and process of this court is not disputed. That the respond- 
ent, by printed circulars and by words, represented to bidders and ob- 
servers that it was irregular and invalid; and so in respect to matters 
which did not in fact exîst, andwhich they could notknowof; and that 
any one purchasing under it would be sued by him, and involved in pro- 
tracted litigation, fully appears. This is said to hâve been donc inad- 
vertently, to avoid seeming acquiescence in alleged irregularities of the 
proceediûgs and disposition of the property levîed upon. The plain 
efifect of the proofs is that more than this was intended. The clear inten- 
tion to d'efeat the opération of the exécution by deterring bidders from 
purchasing is apparent. This was a résistance of the process, and es- 
pecially so, in view of the fact that the respondent is an experienôed at- 
tqrney, kçîing as such iii the proçeedings. Upon thèse considérations 
the respondent must be adjudged guilty of contempt of the authority of 
this court by résistance to that process. In the case of In re ChUes, 22 
Wall. ISTtthe respondent was adjudged guilty of contempt of an injunc- 
tion of the suprême court ôf the United States by giving notice in Eng- 
land of a daim to bonds wbich were the subjects of the injunction. À 
due respect for the administration of justice requires the process of courts 
to be obeyed. Sucb conduct as the respondent is shown to hâve 
been guilty of cannot, wilb proprjety, be lightly passed over. The 
punishment by imprisonment wiU not, in view of the confesàiona and 
apologies of the respondent, be imposed. In the Case qf ChUes a fine 
of $250 was imposed by the suprême court, with costs. This case is 
quite as aggravated as that, but the costs hère are probably greater than 
thére. 'The respondent is adjudged guilty of contempt of the authority 
of this Coiirt by résistance to the exécution, and is thereupon ordered to 
pay a fine of $200 to the United States, with the costs of this proceed- 
ing, ùot exceeding $50 for January 2, 1890, and to stand committed to 
the cùstôdy of the marshfd until the fine and costs are paid. 



StATK V. TOTTY rf al. 
(Ciroutt Cmirt, S. D. Oeorgla, E. D. Pebruary 4, 1890.) 

1. Ki.KKIA.aK BBTWBEN WhITÉ PbRSON AND NeGRO— STATUtBg OT GbOBOIA. 

Bjrtlie.settjl^policy of the state of Gteorgla, marriage relations between whlte 
peraons and pérsons Of Afrlcàn desœnt are forever prohibited, and by the statutes 
of the State suoh marriages are declared uull and void. 

S. SaMB— lOoNSTITDTIONAI. LaW. 

Thèse statutes bave been held to be in accordance with the constitution by the su- 
prême appeUàte tribunal of tbe state. 
t. Sànx-i-Goswhioi or hi-yn. 

Tbb statutes of the state also déclare that ail marriages solemnlzed in'another 
State by parties ihtending at the time to réside in Gteorgïa ishall hâve the saine lé- 
gal effeigt as if solemnlzed in the latter state; and, furthër, ttiat partîtes r«siding in 
69Or0a çanuqt évade the provisions of its laws as to marriage by going into an- 
oth^Btaté ibr the solemnizatioh of the marriage ceremOny. ' 
v.4lF.no.l3— 48 
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:4. CoN8TJ!ruw(>NAii Law— Osï^OA^ç^o^ir OF .CoS,ti»*Cts— MAlwîi^E; ,,ij '.jj.- ,, ,, ., 
The contraot of marriage ist not a " contraot, " within'thé; méàninè ôitM't>roVj8ion 
in thëi conâtitution 6Î the 0mited States prolùbitiiig states f romlmpalrlug the' obli- 
. •.gation:Of,!apQl<t*•aot,•,.,^^. .;:,,:-,:■ :,';.;.,,,■,■ :■ , '■.■.■h,-^ :;,.>■:■■■■ .■ 

6,,Samji. ..,., i ;/ .,, , ■ .,, , ' , . ,' 

M'arriagé le mdre tb^n à obntjT^ot; tt la. ad institution' Whicliisiyiiéilbùndation 6f 
'■■. the fatn%iana"of sooiety.: lîlîie lights àBÛiqualifloatiôns of the JWirties thereto 
- dépend uppn the législation, oi the state.fla controlled lor the beneflt of the entire 
• ' oopiinttl»ity, hj^riaéiples of ,iiubllot)oïioy. ' 

"■«i'CdïTJLioïW-ljiw's^MAHBueBi '^ ■■ ■' ■' >i" ^. '!:;;■ 

, ; ! "SiV'here ,ttM(( ptatutory law Jp silent. as to the efleo); of marriages between persons 
, àomiciled in a state, and who leave it with'tbe purpose to sâleinnize theïiarriage 
'*•'" elseWlieréj 'ilé'evBde sueb'làiwi/bnt intëùâing to réttnai and ilîwsttherein, the mar- 
. ; ^ . riage may.be )Ujpheld wheire i^lje inhibition relates to f orw,; cefewonjr, or qualifica- 
tions depenmng on âge or llke condition. ' . 
•'r.'flAMi.\';'- -'■'^■- ■■'i^'^ ■ ■ -- -' ■ ■ ^- :.:.-:':v: o:.ï 
i i 1 c When, howeYer, tiie mànjagd ; la inhibiHad iby a po»iti7e pol^oy pf the state, as 
aflecting the vorals and gpod order of spciety, and leading to serious social evils, 
' the marriagè' Will be hbliovdid. . :;- ■ • ', 
■i, SAÙe/ ' ■ [■■' :■ ■.. ' :>K:!:;->i .1 'j(;: /i^; ,.„i-, ■■■■'.: ;- ;,-y. / r;; ,;;,>, , 
j , , i Where; thp state bas i^^afcted leg^^at^on, declaratqry qf the eJÇeotfltwarriages. ex- 
tràterrit-oriayy, of its ciuzenB, Who by sliptt niaiWliges sèék td eVaâe its poâltive 
i - pblioy°«mâ^uadlaW^,'théid^laratQry'&taxuteiaSordsthemleofdeéi8loa.i : 

[■9, RgMOVÀI. 07 CACSSSrtFanitftAJO iQOBSTIOK— )l4J|KIÀeB CSLBBa^'J^py,,^^ JJl^T^IC^ sv 

COMJMHIA., . , , ,., ', , . p I . ■' ;'■'■■. 

whéirè'Tulïty; tt Wbité Inatt; and Wùrd, * àegtd'woloan; ^erè^iM^ 

: courts for foi9ix»tiQnYeind:'4b.flreaittep;,repairé{d<tip ,the,Diftrlot(Of,Colunibia., ^nd 

I yrere married, immediet^ly retuming to Georgià, and theréupon 'à^mpted, fo re- 

move ibto 'Ûie ^itëd Statél^ «bùrt thé ihaidtiih^nt6 péndiugtigsaDslthétai; the peti- 

. : : : ' tioici for remorakiitas âénied, 81:^4 the; itidiptBiteats ràvaandeato tibO Qourt of tbest^te. 

l ,AtiMW\,^Q^^o^onr,io}eiTnà^ ,-,. ^, '",; .,,': ■'■,.'/ '^,,' 

:... James AiMm,îoi deieindaniB, , , ,- V 

vî; Speer, J; Itrappea^s ifroro.tbeïixiotion tiq rfiinandfca? w€^ m from 

«iffie pétition for reSaeyaiifo^forft Jthft jCQUTt, that ; th6)4ôÇ?i)4ftnt Pharles 

-ilutty haà îbeea for :ma;ïiy:î i^ea^s a jci^ii^eo! aad reQi4çn(t((ctf'ïU,beirty, county , 

tiin this state. The giiand jury: of that cpunty pre8eni<;ëd ja^^ii^içtiiiept 

against Tutty,;çhfli^|*^, hjeij.wiîtb tJie s|at,a1»ry^!Briii3ae;;9f,|Dmiça^pn,^;Qn 

the Ist day of April, 1889, and at other times, with one Rose Ward, a 

woman of African descent,_and formerly a slave, also a citizen of the 

state of Georgia, and domiciled in the county of Liberty. It appears, 

further, that after the indictment was found the said Tutty and the said 

Rose Ward, or Rose Tulty'v'BSiShê' callsherself, repaired to the District 

of Columbia^^nd were miç-rried there, in accordançe with what are under- 

stood to be the ïaWs o¥ the Ùhitëd'Stàteë'fdr that (iiàtfi'ci; At the trial 

term of the supërior 'CttUrt-of Liberty county^ tq-wit, on the .SddaytJf De- 

^.iêenihèr,,' 18§9, at^:]MM'S the trjàl 'pfcthe 'c'rirnînal,;!^^^ above 

mentioned, both of thé' parties indictcjdj'presetitedtoithe'slate court peti- 

.^.Ji^ns^fpr the rempyal ,p| tlie cases fpr ti;ial, into this, th^ ^circuit (^u*t bf 

the United States for tlîis district. Tlie : pétitions ïare practicaMy -iden- 

tical. ,They récite the, substance of the indictmentb. ^^Theydeûythe fer- 

.y'sueaUoai • Theyi^éwelïiali: thè relaliphs . Bëtwël^ft .|^V.;pâit'ti'ep,''wh!içh are 

"dë^çrihëd more ih détail in the pétition, ''existedat a titûe when she 

' (Êose'Ward or ftpse .'î^tty) wa:§ pe^tlpner's ïà^f»;! wifé^'/Ôriaûder cir- 
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cUmstances in which he and she were ànd are aecured ftomlawful pros- 
ecution in the manner attempted in said case." That petitiouer had 
been duly married to said Rose in the District of Columbia, and the 
acts which are charged to hâve been donc, "if done at ail, were and are 
under their lawful executed contract of marriage with each other, in 
full accordance with the lequirements of the laws then in force in said 
District of Columbia." Petitioners further state that the prosecution 
against them ,is based upon a, làw of Georgia forever prohibiting the rela- 
tion of marriage between white persons and persons of African descent. 
That suoh law dénies to the petitioners the right secured to them by 
the constitution and laws of the United States providing for equal civil 
rights of themselves and àll other citizens of the United States to protection 
against thè laws in a state, impairing the obligation of con tracts. The 
Honorable RiOBEKT Faluqant, of the superior court, declined to enter- 
tain thèse motions; whereupon the défendants filed in this court a certi- 
fied transcript of the record of the proceedings of the superior court, 
and on the first day of the term, the court having been notified that the 
Soliciter General of the eastem judicial circuit, who is the counsel repre- 
senting the state of Georgia in its criminal prosecutions, M'ould movè to 
remand thë causes to the court whence the transcript was taken, regu- 
larly assigned thehearing of th^ said motion for trial. The motion to 
remand, which the court reqùired to be in writing, présents Bevéral 
grounds: (1) It is insisted the case should be reiïianded because thé dé- 
fendants madê no appearance in the state court; and that their bonds 
were estreated; that their counsel, James Atkins, Esq., adcaits that he 
advised his client to remain away from said state court, as it was not 
necessary that they should be there in person when said motion for re- 
moval was'made. (2) Because it appears that thë indictments against 
the défendants, charged the ofifënée to bave been committed on thé Ist 
day of April,' 1889, whereas it is not pretended that the alleged mar- 
riage toôk place until the 15th day of the same month. (3) Because 
the défendants hâve been citizens and domiciled in the county of Lib- 
erty for manyyears; that the défendant Rose Ward was born a dave; 
that they removed to Chatham county after the flnding of the indict- 
ment, but that while domiciled in the county of Liberty, and citizens of 
the state, they went to the District of Columbia, and were married there 
in order to évadé the laws of the state of Georgia, prohibiting marriages 
between* whites and blacks, and that immediately after said marriage 
they retûrned to the county of Liberty. The défendants filed affidavits 
to the etî'éct that their lives would hâve bôén in danger had they àt- 
tended court in Liberty colin ty, as they were bound to do by their bondj 
but they do not indicate ahy satisfactory or crédible ground for the 
statement. Without bèstowing very great attention on the technical 
reasons urged for remanding thèse cases, it is, in the opinion of the 
court, thé wisest and best course to cohsider aûd décide the motion upon 
the grave and important question which îf, présents. 

Doea the, law pf the state, which prohibits and makes void a marria.ge 
hetween individuals of the Gaucasian and of the African races, depriy^ 
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the parties in this caseof theiè rights guarantied to them by the consti- 
tution and laws of the United States; or, to state the question as it is 
more narrowly presented by the pétition of the défendants, do thèse 
statutes of the state hâve the eflfect to violate the obligation of a marriage 
contract, in the sensé in which the constitution of the United States in- 
hibits state action which violâtes the obligation of a contract? It would, 
perhaps, be impossible to overstate the importance of this question un- 
der the grave and unsettled relations which exist between the distinct 
races now inhàbiting a large portion of thèse United States, and it will 
be neither wise nor patriotic for the court to évade the vital point of dé- 
cision, as might perhaps be done in this case. 

By a settled policy of this state, — a policy adopted with the purpose 
to préserve, as far as the laws may accomplish that resuit, thè purity 
and distinctnesâ of the races inhàbiting the state,-^it is declared, (Code, 
§1708:) 

"The toarrikgè relation between white persons and persons o£ African de- 
scent is forevèr prohibited, and such marriages shall be null and void. "■ 

Section 4672, Code, affixes the penalty for adultery or fornication 
between jûdividuals of the, races, and under this section the indictments 
against the défendants were ibund. 

Section 1710 of the Code prpvides as foUows: 

"Ail marriages splemnjzed in another state by parties intending at the time 
to réside in this ^tate, shall jiaye the same légal conséquences and effect as if 
solemnized in.tliis îstate. Parties residing in this state cannot évade any o£ 
the provisions bf it^ la wa as to marriage by going into another state for the 
solemnizationbf the marriage cerenioDy." 

It will thus be seen how clearly reçognized and distinctly fixed is the 
purpose of the state of Georgia to prbhibit within its borders, miscegena- 
tion, as the resqlt of marriages between the whiteand black races. Thèse 
statutes hâve received judicial construction by the suprême court of the 
state at a périod when its judges were widely known, not alone for their 
conservatism, their- dévotion to the constitution of the common country, 
their broad and tplerantliberalityof opinion, but also for their profound 
learnJng and cdnspicuous intellectual power. 

In Sœtt V. State, 39 Ga.32i, this décision may be found: Leopold 
Daniels, a Frençhman, had married Charlotte Scott, a negro woman. 
They were indicted for cohabiting, ajid thus the question arose. Chief 
Justice Joseph E. Brown pronounced the unanimous opinion of the 
court, of which the other naembers wére the Honorable H. K. McCay, 
more lately the^ United States judge for the î^orthern district of Georgia, 
and the Honorable HiRAM WabneB;, afterwards himself the iUustrious 
Chief Justice of the state. Of the law, Chief Justice Brown makes thèse 
observations: 

"I do not hésitate to say that it was dictated by wise statesmanship, and has 
à broad and solid foundation in enlightened policy, sustaihedby sbund reason 
and common sensé. The amalgamation of the races is not only unnatural, 
but it is aîways productive of déplorable résulta. Our daily observations 
Bhow us that the offspring of thèse unnatural connections are generally sickly 
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and eflfeminate, and that they are inferior in physical development and atrength 
to the full blood of either race. It is sometimés urged that such mariiages 
shoiild be encouraged for the purpose of elevating the inferior race. The re- 
ply is that such connections never elevate the inferior race to the position of 
the superior, but they bripg down the superior to that of the" inferior. They 
are productive of evil, and evil only, without any corresponding good." 

The court was unanimous that the law was constitutional, and the con- 
viction of the parties was affirmed. 

An identical conclusion was reached by this court, Judge Eeskinb 
pronouncing the décision, in the Case of Hobbs, a white man, and Mar- 
tha Johnson, a colored woman, (1 Woods, 537.) The section of the 
Code above quoted was interpreted, and was held tobe not an infraction 
of the fourteenth amendment of the constitution of the United States, or 
of the laws congress bas tnade for its enforcement. In the course of bis 
opinion, page 540, Judge Eeskine said: 

"Nor, I apprehend, is inarriage considered to bo embraced withjn that 
clause of section 10 of article 1 of the national constitution which prohibit» 
the state from passing any law impairing the obligation of contracts." 

He quotes the déclaration of Chief Justice Marshah. in Dartmouth Qâ- 
lege v. Woodward, 4 Wheat. 618, that "the provision of the constitution 
never bas been understood to embrace otber contracts than those which 
respect property or some object of value, and confer rights which may 
be asserted in a court of justice. It never bas been understood to re- 
fitrict the général right of the législature to legislate on the subject of di- 
vorce." In another part of the opinion, the same great magistrate said: 
^'The framers of the constitution did not intend to restrain the states in 
ibe régulation of their civil institutions, adopted for internai govern- 
ment." Judge Ebskine eoncludes that it is plain that the institution 
of marriage is not technioally a contract, nor can it be said to be related 
to property. He quotes the déclaration of Mr. Bishop: "AU our mar- 
riage and divorce laws * * * are state laws and state statutes; the 
national power with us not having législative or judicial eognizance of the 
matter within thèse localities." 1 Bish, Mar. & Div. § 87. Calling at- 
tention to the fact that the state marriage régulations did not deny to a 
citizen the equal protection of the laws, — for the punishment or penalty 
Adjudged to the colored citizen found guilty of fornication is like that, 
and none other, which is inflicted on the white citizen, — he holds that the 
sections of the Code of Georgia which inhibit marriage between white 
persons and persons of African descent, and which provide for the pun- 
ishment of the colored and white persons who are found guilty of the 
■crime of fornication, are not in violatipn of the constitution of the United 
States, and the relators were remanded to tho state courts. The con- 
clusion of Judge Erskinb, that the marriage contract is not contera plated 
by the prohibition of the constitution of the United States against the 
impairment of contracts by state législation, bas been, subsequently to 
the renditîon of the décision above quûted, fully sustained by two décis- 
ions of tl^jC ^jipreme court of the United States. In the case of Maynard 
T. mu, i25 Ù. S. 190, 8 Sup. et. Rep, 723, it was held that marriage 
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is'sométHîtig mofe thari à Bière côntract, thôùgh founded uppn an agree- 
lïi'èli^ 'Wy thè' JJàrties. Wheii çince formed, a rti^tion is created betwéen 
tKè pàïitie^ tyhiçh they capOpil; change,, aud the rights, and ip|)Ij.gations of 
each dépend .not upon ti»eii?:;agreement, but upon thelaiW,, statutory or 
commoiji It is an institution of society, regulated and controUed by 
public ,ai}thprity. Législation, therefore, affecting, this institution, or 
atlhûïlillg' à relation betweèh parties, is not within the prohibition of the 
constitution of the United States against the impairmènt pf a contract 
by ôdcii législation. It may be observed that this décision was rendered 
upon, ihè efféçt of territorial législation annuUing a marriage. A fortiori 
this ànnpuncémènt will, cPntrpl with référence to the législation of a state. 
Thè lâ|teùagè Pî Mr. Justice Pield is peculiarly apposite and instructive 
vifith réferçiice to thé hnportant controversy before the court. On page 
205, lâS tJ. S., and pàgé*7â6, 8 Sup. Ctl Rep., of the décision, he dé- 
clares: "Marriage, -as creating the most irnportant relation inlife, as hav- 
ifag ni'ô^ë' tb dp with the moralâ and civilization of a pepî^le than any 
otnèl' irtâftitutidn, bas alwajrs, been subjeçt to the control of the législature. " 
He cites many cases where the législatures of states hâve annulled mar- 
nâmes. ' He calls attention to the faot that this power was foraierly exer- 
oised by the pariiament of Eftgland; 'find ît may, with reason, be asked, 
if this powërhas been formerly eXeïciâed by state législatures after a 
marriage has beeû contractedi may it not, with oioi'e of force and reason, 
be exërted ttc prevent the ïHaWiagè, If it would be objectionable and con- 
trary'to public policy? Ûpon thé mftiii point on which the défendants 
herérely, the leafned justice eays: ' 

^ "The Pnly ineoiisistency sit^gested is that it Impairs the obligation of the 
contract of ïMrriage. AssUiiiing thHt the prohibition bf the fédéral constitu- 
tion iigainstthé:impalrruento£cbntract3by state législation applies equally, 
as would aeenj to be the opinion of the suprême court of the territory, to leg- 
isl^tii^n by territorial législatures, we are clear that marriage is not a contract, 
within ttie méaning of the pruhibition." 

He quotes the language of Chief Justice Maeshall', qudted supra. 
With référence to marriagiB, he says : 

; "It isaii institution in the maintenance of which in its purity thé publicla 
deeply interested, for it is the foundatioii o£ tlle family «nd of society, without 
which there would be neither civilizationinor progress. This view is well ex- 
pre^ed by the aupreme court of Mai ne in Adams v. Faltner, 51, Me. 481, 483. " 

It will be interesting ând important toconsider the Iknguage of this 
case, which Justice FlÉIiD qiioles with âpproyal. Chief Justice Apple- 
ton déclares :: ■ : ; , ' 

'*When the contracting partiel haVé ëntéréd irito thé tdarrîed state, they 
hsv« not so mtiéh enteredlntc^ a contra6t hâ into a nëw relation, the rights, 
atid dulies. and Obligatlunâ iof> which restnot ùpoh their agreement, but upon 
the gênerai }aw of the stâte.statutory; or commoa, which d^fi nés and pre- 
sçribes those rjghts, diities, and obligations. Tliey are of law, not of con- 
tract, *' * 1 * , Their ilgfits under it are, deteruiined by the will of the 
sovereigh, as évidéncêd hf law. * * * Itjis not, then, a contract, within 
thé méanin^ of thé clause of the constitnti'ob whicli prohibits the jiinpairihg 
the obligations ofîcoiitracts. It is, ratlier» a sPtial relâtioW, ♦ * * the 
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création of the law îtself. A relation thé most important, as affècting tlie 
happiness of individual»; the first st«p from barbarism to incipient civiliza- 
tion; the purest tie of social life; ànd the trùe basîs of huiuan ptogresa." 

And the learned chief justice cites, in support df this opinion, thé base 
of Maguire v. Maguire,! Dana, 181, 183, and Difsonv^'Ditson, 4R.'I/87, 
101. Inthe first of thèse, the suprême court of Kentucky held that inàt- 
riage was more than a contràct; that iti Was the most elementary and usëftil 
sovereign power of the state, and niîght be abrogated by the soveréi|^n 
will whenever the public good Would thereby bé E(ubserved; that, being 
more than a contràct, and depending èspeciaily tipon the sovereign Will, 
it was riôt embraced by the cOnstitutional inhibition of législative àcts 
impairing the obligation of contracté. The supreihe court of Rhode ïs- 
land, in the case abové quoted, déclares it iâ not a cOnitact in thë ^ehSe 
in whiohthe obligation mây not be impaired, but dhe of the doniè^tfc 
relations.- In Wadev.KcUbfiefseh, 68 N. Y. 282, îtiS deèlared to be ttio^e 
than a contràct, its relations aitvays regulated by the government, It 
-partakes more of the chara«ter of att institution, iregulated and contt'blled 
■by public authority, upôii princifiles^of public pôiièy, for the bèriefit of 
■the comtnùhify. In Noâ^. Bwing,,% Ind. 37,'it'i8.d0,claréd tb bé,,"in 
evefy eûlightened governiïient, pre-eminently thçîba^is of civil, institu- 
tions, ^d tbus an pbjeqtoif the deepesi public J<5eB0wn.'' 

The iliustrious Sto'ry, in his great work on the Conflict of Law», s(par- 
agraph 108, note^).fullysu8tains this view: . i; - 

"It foliows, witbin t^e fuU precincts o| abscdMte aod paramount adminia- 
tratioli B^ thé çontrplliBg authority, thait the marriage contràct is not witbtp 
the prôvlsloti bt fche inliibitôry clause of the constitution denyîng tothe state 
thepo^é^'tofanpatr conitracts." ' , , 

Thisydoptriiié has been .Tepeated by the supren^e Court of theUnit^ 
States m the case of Hunt y.Hunt, App, 131 U; Se dxv.: . , ' ; 

-: "^h^ contràct of maiviàge is not acoiUsract, within the méaning of ttoëipro- 

^visiou in tbe constitution prohibiting states, from impaiting the obligation éf 

cputracts." ■ /•. ■ , , , ,,,';> 

In the oasë bf Kinney v. Cbm. , 30 Grat^SôS , thé précise question îù'thîs 
base was decidèd Wdversely to the défendants hère;' Thei^é a, négro inan 
and a white woman, domiciled in Vîl^inia, went,'as in this càse^ to.tHe 
District ofColUmbia, and were re^lariy marrièd, and, after rèriiaihing 
th^e 10 dôys, returnéd to their home in Virginiaj àlid continued tb ré- 
side there as husband and wife. The law '6f Virginia, like the làw bf 
Georgia, prohibits marriages betweén white pefsbns aiid negroes.lt was 
held that the parties were liable to indictment itt Virginia for lewd and 
lasciviouB cohabitation j that the marriagè in the' District of Çblunabia 
was a mese «vasibn of thé iaws of Vii^inia, and dbuld not bé plëàded in 
bar of the prosecution. The case is therefore prédsely in point. There 
the argument was màdé thkt the laws of a stàtè', with referehcè'td inar- 
riagé, Gould? not opemte èxttàtèrrUoriairi. Conceding the général rtile, the 
leaimed boùït probeeded to point ont the exceptions, citing Mri Justîdo 
StMy iri'ïiilst<fork on the Conflict ofîiàws, § llSoi; ' - >! i -- ; 
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"Tlje most prominent, if not the only, known exceptions to tlie ruie, are 
those marriages involving polygamy and inçest, — those positively prohibited 
by the làw of a country upon motives of policy. " 

TI^p case at bar wouldseem clearly within the latter classification. 
Referéàcç is made in the opinion from which we quote to the case of 
Brdoiy. Brook, 9 H. L. Cas. marg. p. 193, bottom p. 145. In that 
case William Lee Brook naarried in Denmark Mrs. Emily Armitage, bis 
first v?ife's sister. The parties were lawfully domiciled in England, and 
had gone to Denmark ou a temporar^' visit. The marriage was lawful in 
Dennîar^. In a suit among the heirs of Brook, Vice-Chancellor Stuart, 
•wUb/ïV'|ipiB sat Mr. Justice Cbeswell, held that the marriage in Den- 
marÉ; wàs, by the well-known law of, Énglând upon the subject, wholly 
inyaiiiii. The case was appealed to the bouse of lords, and was there 
consjdered wîth great carefulpess. Opinions were rendered by the Lord 
Chaniieï](or Campbell, Lord dKANWOETB[»,Lord St. Leonaeds, and Lord 
Wen;s^exdale. The Loird Chancellor deciared : 

, "Wh}j§ thp forms of entering into the eontraets of marriage are to be reg- 
VihXed^,^ ilaBl«Blooieonirçiat^s, * *■,.* the essentiels; of the contract 
depénij uppii the Zeœ ciowfoiiii?. * • * ïf the contract of marriage is such 
in esséripals as to.bé coiitrary to the law of the country of domicile, and it is 
declaréd' vbid by'thàt lawi it IB'tb be regardèfl as void in the country of dom- 
icile, tiiough not Ct>ntrat7 to tbe law of thé country in which it was cele- 
brated*^-'-! '■ 

AU the law lords ooncurréd with thé opinion of the Lord Chancellor. 
The fetfmfe dbctrine îs âffirbied in this country, in North Carblina, {WU- 
iïams v^Ootes, 6 Ired. 633; Stofe v. Kennedy, 76 N. 0.%5%] Siaiev. Eoss, 
Id. 245;) iand in Louisianà, {Dwpre v. Éoulard, lÔ La. Ann. 411;) 
and the circuit court of the United States for the district of Virginia seems 
to hâve concurred in the opinion of the state court, in Kinney v. Cbm., 
above cited, (^iBjjarte ffimw^, 3 Hughes, 1.) 

The principle, as we hâve seen, is made the law of the state of deorgia 
by the express statute quoted above. By statute, and by unbroken au- 
thority then, except by the case of Medway v. Needham, decided in Mas- 
sachusetts, such marriages, between parties domiciled at the time in the 
state, as are deciared void by the laws of the state; wiU be held invalid, 
no matter where they were contracted. 

Thé case oïMi^my V, Needham, 16 Mass. 157-161, was the occasion 
of an interesting ftnd learned discussion of the conflict of laws relative to 
marriage, apd especiallyofthe validity of marriages between persons 
domiciled in a state who temporarily left it to évade its marriage laws, 
(Story, Confl. Laws, 5th jpîd., 230, note,) in which the distinguished aû- 
thor, with niuch of warrant In the renown of its courts and the learning 
of i|t8 judgesj faVjOrs, npt unnaturally, the ruling in Massachusetts. An 
attentive considération of the reasoning of the text and the note will 
n:ake it appea^, however, that the author did not bave in mind a case 
like that under considération hère. The true rule is stated with satisfac- 
tory clearneas ip the récent case of Permegar v. Siate, 10 S. W. Rep. 305, 
(decided by the suprême court of Tennessee on January,29, 1889.) 
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Stating the gênerai rule that a mamage valid where celebrated is valid 
evérywhere, the court calls attention to the exceptions. Of thèse the 
most important is a marriagé, which the local law-making power has de- 
clarèd shall not be allowed any validity, either in express terms or by 
necessary implication. Marriages of this class are divided by the court 
into two subdivisions: (1) Where the statutory prohibition relates to 
form, ceremony, and qualifications; (2) marriages which are "prohibited 
by positive state policy, as affecting the morals or good order of sooiety." 
Justice FoLKES for the court presented the distinction in the following 
language: "Where the statutory inhibition relates to matters of form or 
ceremony, and in some respects to qualification of the parties," it is de- 
clared that "the courts would hold such marriagé valid hère; but, if the 
statutory prohibition is expreissive of a decided state policy as a mâtter 
of morals, the courts -mtist adjudge the marriagé void as contra bonos 
more»." To illustrate the proposition, the court cites the case of State v. 
Bdl, 7 Baxt. 9, where a marriagé between a white person and a n^ro, 
valid in Mississippi, where celebrated, and where the parties were domi- 
ciled at the time of the marriagé, was held void in Tennessee. There is 
in Tennessee, as in Georgia, a highly pénal statute on this subject, and 
the court alludes in vigorous language to the "demofalization and de- 
bauchery involved in such alliance." Referring to the criticisms made 
in Medway v. Needham, by the Lord Chancellor in Brook v. Brook, 9 H. L. 
Cas. 193, and the criticism of the latter case in Ornn. v. Lane, 113 Mass. 
458, and to the case of Pw^nam v, Futnam, 8 Pick. 433, the court calls 
attention to the significant fact that in Putnam v. PutïMm the suprême 
eoûrt of Massachusetts says: 

"'If it shall be found inoonvenient or répugnant to sound prineipîe, [the 
italics are ours,] it maybe expected that the législature will explicitly enact 
that marriages contracted within another state, which if entered into hère 
would be void, shall bave no force within this commonwealth.' T^he lég- 
islature did shortly thereafter so enact; whether beeause the doctrine laid 
down in the case was inconvénient, or beeause repugant to sound principles, 
does not appear." 

Justice FoLKES, in his interesting opinion, qnotes aiso from the opin- 
ion of the Lord Chancellor in Brook v. Brook, supra, the following ob- 
servation relative to Medway v. Needham: 

"Medway v. Needham is entitled to butlittle weight, and is based upon dé- 
cisions which relate to form and ceremony of marriagé. If a marriagé is abso- 
lutely prohibited in any country as being contrary to public policy, and lead- 
ing to social evils; I think that the domiciled inhabitants of that country can- 
not be permitted, by passing the f routier and entering another state in wliich 
the marriagé is not prohibited, to celebrate a marriagé forbidden by their own 
State, and. immediateiy returning to their own state, to insist on their mar- 
riagé being recognized as lawful." 

We may add, with référence to the law and the policy of Geiorgia, 
that, whatever may be the différence between courts or countries in the 
opinion held and enforced upon this vital topic, this state, by its declar- 
atory statute, has distinctly withdrawn its jurisprudence- from the do- 
main of the debate. The statute is the rule as to persons domidled iii 
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Geôrgia. ' ^'AH dsarriages SGflemnized in another state,'by parties intend- 
ing at the time.to'ïeside in thisstate, shall hâve th« saine légal conse-, 
quences and eSecti as if s^lemnized, in this s]tate. Parties residing in this 
state cannot évade any of tjie provisions of its laws as to marriage by 
going intoaaoth^i! stiate for the solemnization of the marriage ceremony." 
This authoritativé and précise announcement of the policy of the state 
upoji a sqbject whiish involves the character of its population and citizen- 
sbip, and, as we haye seen, repeatedly declared by the suprême appel- 
late court of opr.country exelusively within the precincts of state con- 
trol, afifoïds the rule for our guidance hère. Thegeneral ruleuppn which 
the petitioners rely, viz.,:thata marriage valid where celebrated is valid 
evierywhere,; dépends upon international conîiity,-:^a jurisprudence exist- 
ingt in the sensé of mutual interest, mutualbenefits, and mutual obliga- 
tions to cultiyftt0 peace andiharmony." Story, Gonfl. Laws, 183. Butof 
international comity, it wassaidbyChief Justice Taney in the décision 
ijx Bank v.Epirlerï^ Pet. 5§9: ^'Itis the voluntary act of the nation 
by; which itisQffered, candis ipjidinissiblewhen contrary toits policy or 
prejudiçial. to its linterest;.'' ,Th9,t marriages between individuals of> 
Caijcasiali and. of Africaniblood are contrary to the policy of Georgia we 
hâve; seen. Whether it i& prejudicial to ^he state is for Georgia to déter- 
mine. We haye seen that the national constitution is not infringed. It 
iaîtruethat in certain sensés ithe states of .the American Union are not in- 
depéndent îiationg* For ail nationalpurposes embraced by the fédéral 
çooatitution, the states aQd the citizens thereof are One, entitled undet 
the s^nae soyereign nuthority, and governed by thesame laws. In ail 
other respects the states are foreign to and independent of each other. 
Buidqfiery. Finley, 2,,Pet. 589, opinion by.Mr. Justice Washington. See, 
tàaoy DicUmv. Béai, 10 Pet. 573; Rhode Mand v. Maamchuaetts, 12 Pet. 
^19', PhMpa V. Payne, 92 U: S. 132. And the fourteenth amendment 
to thé constitution does ùot liniit the power of the state toproteet its dt- 
Izéns, ; .Rat7w^^ p. S; 26, 9 Sùp. Ct. Rep; 207. 

"The court will liot discnss the argument 6f défendants' coïjnsel to the 
efiect that the intermarriages of whites and blacks do not constitute an 
ëyil or an injùry against wbïôh the state should protect itself. T bis is a 
qûestiod which haS been, as We hâve seeri, the subject of repeated judi- 
cial deliverances; but it is more properIy,in the opinion of this court, 
wlthin the range of législative duty. ' It is enough, for the purpose 
ofitkdïity, for the court tp aécertain that by a légitimate and settléd'polr 
jqy the sfate of Georgia bas declared, ^uch lUarriages unlawful ap.d yoid; 
ibr, while, in this country, the home 'îife oif the pçople,, their; de» 
oency and their niorality, are the bases of that vast social structure of lib^ 
érty, -ànd Obédience tolàw;whîchi exôitéâ the patriotie pride of blir 
countrymen and the admiration of the wbrldj and while thèse àttribùtes 
pfo«r;Citizenshîp should be oherishedand protected by allin authority, 
Rûdiithe créatures who defy them should be condemned by ail, th« 
ooùrts, in their judicial functions, are r^rely concerned with the policy 
of the; laws which are made to protect the eommunity. The policy of 
Jiieistate upon this aubject has beea declared, as we bave seen, by its sui- 
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preiie court as well as by its slatutes, and it is enough to say that this 
court 13 unable to discover any thing in that policy with which the féd- 
éral courts hâve the right ôt the powerio' interfère. A further discus- 
sion of the topic might give unmerited pain to many who are whoUy ir- 
responsible for a condition which would make them keenly sensitive dû 
its hearing or knowledge. 

It may not be improper to state that the evils comprehended in this 
gênerai subject are decreasing. This the observation and testimony of 
superintendents of public instruction, who hâve the opportunity to ob- 
serve laige numbers of colored children, prove to betrue. Upon every 
possible considération, this must bedeemed an important, indeed an 
absolutely necessary, step tôwards the amélioration of their condition, 
and the permanent advancement of the race; and to disregard the praise- 
worthy purposes and efforts of the colored people themselves, whether 
by nuîlifying the laws made to prevent miscegenation, or by ignoring the 
vicious. piac^ices of the licentious, would be as cruel to that race as it 
would be injurions to society, destructive to social order, and ruinous to 
the future of a large portion of the country, — a future with which the 
prospierity of the whole country îs indissolubly connected. The ques- 
tions presented are decided adversely to the défendants, and the indict- 
ments must be remanded to the state court, whence they were removed. 
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(Oircwit Cottrt, S. D. jyew Foj-fc. Pebruary 21, 1890.) 

CnSTOMS DUTIBS-'CONSTECCTION Or LA'ïir8--TBABB USAOli. 

Where words used in a tarife act hâve acquired among importera and large deal- 
ers aineâning différent from that which they bave in ordinary speech, such trade 
, meanin^ is to be adopted in the interprétation of the law. 

BaMB— ClASSÎTIOATION— SpECIMO NaMES — EVIDENOB. 

To estahtish the fact that certain articles are not to be included under a ^neral 
term used jn the tariff which in its common acceptation Is broad enough tO indude 
them, it Is not safScient to show that they are always bought and sold by certain 
spécifie nsmes, and that the gênerai term used in the tariS is not used in such corn- 
meroial transactions; this muât be supplemented byproof that the gênerai term 
used In thé tariff bas in trade a restripted meanlng, wnich would ezolude the arti- 
cles in cohtroversy. 
Bamb— COTTOiî Lace— Madb-Up Articles. 

Cotton lace, made-up articles, such as collars, cuâs, tidies, borders, parasol cov- 
ers, etc., though always bought and sold under their spécifie names, are to be held 
dutiable as *' cotton lace" at 40 per cent, od valorem^ under the provision therefore 
in Schedule I of the tarife act of March 8, 1883, and not as manufactures of cotton 
not speciiÂly énumerated or provided for, unless. it Is established by a preponder- 
lûoeto the satisfaction of the jury that the term "cotton laces" haa in 



ance of évidence to the satisfaction of the jury 

trade a spécial restricted meanlng, whiçbwonld ezolude such articles. 

4. BaME— EVI^BNOB— BlAS OF WlTlîESSBS. 

It is thé lï^ht and dùty of the- jury in Weighing the testimony to oonsider the es- 
tent to which witnesses are Interested, pecuniarlly or etberwise, in the resuit of 
the litigation. 
(Si/Wobu» bi/ the Court.) 



At Law.:' Action to recover duties. 
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In lS85.plaintîff împortèd a variety of cotton lace, madei-np articles^ 
comprising Dollars, cufis,.:ti(iies, borders, parasol covers, etc. The col- 
lector assessed upon thèse gôods a, duty of 40 per cent, ad valorem under 
the provision in Schedule I of the tariflf act of March 3, 1883, for "cot- 
ton laces." The importer protested, claiming that thèse articles were 
dutiable at 35 per cent, only, under the provision in the same act and 
schedule for "manufactures of *3otton not otherwise provided for." This 
suit was brought to recover the 5 per cent, clainled to hâve been exacted 
in excesB of the lawful rate, Upon the trial a number of witnesses called 
for plaintiffs testified that the term "cotton laces" in trade was restricted 
to laces which were bought and sold by the yard, and did not include 
made-up articles. Witnesaes for défendant testified that the term " cotton 
laces" in trade had no other or more restricted meaning than it had in 
common speech. The testimony in behalf of plaintiffs came largely 
from importers of goods similar to those in suit, who admitted on cross- 
examination that they were suing coUectors to recover duties exacted in 
excess of 35 per cent, on such goods. 

Oharki Curie and WiUiam Stanley, for plaintiffs. 

Edward MitcheU, U. S. Atty., and W. Wickham Smith, Asst. U. S. 
Atty. , for défendant. 

Lacombe, J., {char ging jury.) Prior to the passage of the tarifFact of 
1883, which lays the duty under which thèse goods were imported, the 
use to which they were put, and the perfection of manufacture which they 
had attained, adapting them to the use, was a very material question. 
There was a clause in the old- tarifif act providing a certain particular rate 
of duty on "clothing, ready made, and wearing apparel of every descrip- 
tion, articles worn bymen, wornen^ or children, of whatever material 
composed," with certain exceptions. Of course, this catch-ail clause 
comprised a great many àrliclçs which, except for that, would hâve been 
found élsewhere in thetariËF act. In the act of 1883 ttat clause no 
longer exists. It bas been dropped oUt pf tarifif législation. The inclos- 
^le which it made around the particular group of articles' which it des- 
ignated has been broken down, and the articles which were once con- 
teinëd in it' haye gone baick.to the particular places where, except for 
that section, laying a duty upon them accoïding to their use, they would 
hâve belonged. Therefofe We gather no particular illumination in the 
détermination of this case from décisions or discussions which were made 
aad had while the earlier act was in force, and by which, under such 
earlier act, thèse articles were classified as wearing apparel. Since the 
passage of the présent act there hâve been several décisions rendered by 
tlie treasury department which you hâve heard read in évidence. They 
are not, of course, controUing' on the court; and dealing, as they do, with 
8;Uch articles as, chenille portiei-e eurtains, Swiss muU, Turkish towèls, 
fend ladies' underwear embroidered in fancy patterns, they do not aid 
materially in the solution of the question of classification raised as to the 
articles now before us. This case, therefore, is in no material respect 
différent from that of Clafiin v. Eoberîson, èS Fed. Rep. 92, tried in this 
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court in December, 1888, and I may charge j'ou almost in the same lan- 
guage there used. 

The clause under which the coUector has classified thèse articles is par- 
agraph 325, as foUows: "Cotton laces, embroideries, insertings, trim- 
mings, lace window-curtains, cotton damasks, hemmed handkerchiefs, 
and cotton velvet, forty per çentum ad valorem." "Cotton laces" is the 
phrase in that clause by which, in the opinion of the coUector and treas- 
ury departqaent, thèse articles are described. Turning, now, to the dic- 
tionary, we,&id that the word "lace" is thus defined r "A fabric of fine 
threads of linen, silk, or cotton, interwoven in a net, and often ornamented 
with figures." Had we only the dictionary to refer to, therefore, the arti- 
cles before us would come witbin the classification of "cotton laces;" that 
is, laces made of cotton. Your own expérience of common speech would 
no doubt lead you to the same conclusion. There is in the Metropolitan 
Muséum of Art in this city a very interesting collection of lace coUars, lace 
flounces, lace fichus, lace handkerchiefs, and similar articles. Thèse you 
would not yourselves be likely to refer to, except as a collection of laces, 
nor would you expect any one else to otherwise describe them. We are not, 
however, in thèse tarifi" acts, confined to the dictionary définition, nor to 
the usage of- common speech, in determining the meaning of words used 
by congress. , The tariff laws impose duties upon importations of goods. 
Their framers use language that importers would understand; and where 
things hâve nanies among importers which they bave acquired by usage, 
digèrent from what would be the ordinary names, (that is, the names as 
understood by ordinary individuals,) we are to take the trade names; 
that is, the.names by which importers and large dealers know them. In 
order to bring this case under the application of that rule, the plaintijï 
has introduced testimony to the efiect that thèse articles are bought and 
Bold, and are known in the trade and commerce of this country, only by 
certain names, which I need not repeat to you, as you bave heard the 
testimony. • He bas further examined bis witnesses in order to bring out 
from them the fact that they are never bought, sold, or spoken of in the 
trade and commerce of this country as cotton laces. So far as the testi- 
mony is to the effect that thèse articles are always bought and sold as 
lace collars, tidies, bord ers, or what not, I do not know that there is much , 
if any, conflict of évidence between the witnesses. But you will, of 
course, understand that the plaintiff has to cover with bis trade évidence 
both descriptions of words, — the words under which the laces are actu- 
ally bought and sold, and also the word or words under which he claims 
that they are not known. Of course, if the particular word or phrase 
by which they were bought and sold were one of the phrases or words in 
the tariff act, as soou as he had proved that the articles were bought and 
sold, and known in commerce by that word or phrase, he would hâve 
proved bis whole case. But where the particular word, the trade meaning 
of which he proves is not in the tariff act, and that instrument contains 
only gênerai words, he must go further, and prove not merely that the 
articles are bought by one particular trade name, but that the gênerai 
words used in ths tariff act, which otherwise would cover them, do not 
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c6*ei*IÈèm în tràde' and' coiûmerce; To illustrate: ' "Mhëft," în t^^^ 
tionary, is described as "thread or cloth made of flax or hémp." Now, 
froM-ilMôri'èldth'tfeirè naadè' hem-stitched pocket haildkefchîefs. Testi- 
moïly.ilierèly to thé éffiéetthat thèse hàhdkerchiefs weré never bought 
aiid fetfld' m the tf ade by any ôther name than " hem-stitched pocket hànd- 
kërchiéfe,'' àûd that they werëfleVer kndwil in thel tirade as "lînen," would 
nKït take thèse goods but of the class of linens, (if the gênerai word "lin- 
èns" was used in thé tstrifiF act,) unless it was also shown that Ihe woi*d 
"linèns" hàd been modîâedin trade from its actnal mèanin^, and wa& 
by thé' trade used solely'îtf a restricted sensé as côveringonly goods other 
than handkerchièfs;' Wô n&ay take andther illustration: Wheat is a 
gràiri, and no amount oftèstimony thàt wheat was hever boùght and soid 
in trade by any other name than "winterwheati" that that inaa theonly 
name whitih was ùsëd with regard to it, and that it Wàs nëver known as 
" grain '^ in the trade, wotild take it ont of the classification of "grains," 
unless it' was also shown that the word"grain" had been distorted from 
its nntùrâl iheaning, and was used by the trade in a restricted meaning, 
covering ttnly cereals other than wheat. So,in the case befôre us, in order 
tb take thiâ class ôf gooda whioh, as a ^'fabrio of fine threads of cotton, in- 
terwôven in a net, and bftén bmamented with figures," iswithin the die- 
tibnary meaning of the Woïds "cotton lacés," out bf that class, the plain- 
tiflF niust satisfy you, bya fair prépondérance of prbof, that at the time 
this activas passed, (l^rch 3, 1883,) and prier thereto, the wbrds "cot- 
ton laces" had in the tradô and commerce of this côùntry (that is, in the 
tràde and commerce caitied on between importers and large dealers, in 
transactions at wholesalb» transactions where thé parties on both sidea 
ofithe transaction were in the business) a pecnliar br technical lùeaning, 
and that sùch technical trade meaning exclùded thèse articles. If he sat- 
isfiès yoU of thatj he is entitled to reCover; if he does not so satisfy you, 
thén your Verdict shbuld be for the défendant. If ybu reach difièrent 
conclusions as to the dififerént articles, (and there are several kinds of 
them hère,) you will find sepârately as to each. I hâve sevéral réquests 
from plaintiff and défendant, which I shall décline to charge in the lan- 
guagè in which they are eouched. I think thati hâve covered most, if 
not ail, of them. There is one branch that I hâve not referred to, and 
that is that, in Weighing the testimony which is introduced in the case, 
you are eotitled to consider, and it is your duty to consider, the extent 
to which the witnesses are interested; pecuniarily or otherwise, (if any of 
them should bé so intefested,) in the resuit of the litigation. That is a 
circumStance Which you may and should take into account in consider- 
Ing their testimony. . 

Xhe jttiy found a verdict for the défendant. 
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Lamal V. United State8. 
{ClreuU Ctmrt, E. D. Lmilslana. March 18, 1890.) 

OCBTOMB DUTTES— ApPRAIBAL— GlASS. 

Under 22 St. U. S. 496, which proviSes tbat gi&sa imported in boxes eontalning 50 
square feet, single tMck, and weigbing not to exceed 55 pounds, shallbeentered as 
BO pounds 01 glass only, "but Ih ail other cases the duty shall be computed acoord- 
ing to the tkctùal weigbt of tbe glass,Vaboxof glass containing 50 square feet, but 
weighlng less than 50 pounds, sbould be computed as weigbing 50 pounds. 

On Writ of Brror from District Court. 

6. A, Breaux and A. H. Léonard, for plaintiff in errer. 

Wm. Grant, Dist. Atty. 

Pardee, J. The United States brought suit in the district court 
of this district to recover balance of duties claimed ta be due upon cer- 
tain importations pf glass by the plaintiff in error, The cause was 
submittèd in the dîstriqt court upon the foUowing agreed statement of 
fects. /■.■■' 

"The.defenâaTit imported into the United States, through the port of New 
Orléans, as allègjed in the pétition of plaintiff, certain boxes of common win-i 
dow-glassi imported in boxea cbntaining. flfty square feet, * * * now 
knoWn, and commonly designated, as flfty feet of glass single thick, dutiable 
under SChédulé B, paragraph 138 of the Statute; That said glass was duly 
eutered and withdrawn fdr coosomption by défendant, who paid the duty as 
then liqiiidaited, and recetved delivery of the glass. The duty was then esti- 
mated upon the actuâl weigbtofthe seyeral boxes of glass; whicb, in évery 
instance, was less than flfty pounds each. Subsequently, the collecter of cus- 
tdms decided that eacli of the said boxes of glass containing flfty feet sbould, 
be held and dëemed to contàin flfty pounds of dutiable glass, although théir 
actnal vr^ghts were less by sëveral pounds; and, by advice of the secrotary 
of the treasnry, directed the duties ta be levied on each box as if it contaiined 
flfty pounds, and ordered the entries of said glass ta be reliquldated in accord- 
ance with hià décision, which was don€!. Upon this reliquidation, made in* 
accordance with said décision, the duties ainounted to the sum sued for here- 
in, iû excess ôf the amountpaid when thegoods were vithdrawn. Theamount 
due on thésèveral entries, as reliquidated, was nOtiiied to défendant on the 
15th daybf April, 1889, anddemand made for payment thereof by the coUeetor, 
which was ref used. ïhe right to ofifer f urther proof at the trial of the case, 
subject to ail légal exceptions, is reserved to both parties. " 

Upon the trial of the case the court instructed the jury that, upon the 
agreed statement of facts, it being considered there was no protest and 
appeal to the secretary- from the reliqùidation, the défendant was con- 
cluded by it, apd he cpuld offer no défense to the action. The défend- 
ant asked the court to instruct the jury — 

"Thattheiastant action Was in truth and infact based upon the direction 
of the treasnry dèpartment, througb the collector of cuatotns, to levy and lool- 
lèct; sibce, on the admil^t^ state oi facts, it was the levy of duty on the 
weight of goods in excess of actual weight; that the only question wais 
whether the government could charge duty on window-glass weighing less 
than flfty pounds; and tbat to the décision of such a question by the courts it 



768 FBDEBAL BEPOBTEB, vol. 41.. 

was not necessary that a protest and appeal from the notification of theclaim 
tothe Importer, whether called a reliqiiîdation or not, should précède." 

— ^Which instruction, as asked, was refused. A bill of exceptions was 
taken to the instruction given, and to the refusai to instruct as asked, 
and the case brought to this court on writ of error. 

The adjudged cases are in favor of the ruling of the court below on 
the matter of protiest and appeal, {see Westray v. U. S., 18 Wall. 322j 
V. S. V. Sc^esing&r, 120 U. S. 109, 7 Sup. Ct. Rep. 442;) but it is not 
considered neeeSsary to pass upon this in order to sustâiii the judgment. 
On the agreed statement of facts, the government was entitled to a ver- 
dict and judgment; and the question Whether there had been a protest 
and appeal was whoUy immaterial. The statute provides "that unpol- 
ished, cylinder, crown, and common window-glass, iriiported in boxes 
containing fi/ty square feet, as nearly as sizes will perniit, now known 
ànd commercially designated as fifty feet of glass, âiagle thick, and 
weighing not to exceed fifty-five pounds of glass per box, shall be en- 
téred and computed as flfty pounds of glass onlyj and that said kinds 
of glass imported in boxes containing, as nearly as siZes will permit, 
fifty feet of glass, now known and commercially designated as fifty feet 
of glass, double thick, and not exceeding ninety pou'ndain weight, shall 
be entered and coinputed as eighty pounds of glass ohlyj but in allother 
cases the duty shall be computed according to the actual weight of 
glass." 22 St. U. S. 496. The plainlanguageof this actrequires that 
tiie glass imported by th&plaintiff in error, as stated in the agreed state- 
ment of factSj shall bë entered and coioputed as 50 pouûds of glass. It 
was in boxes containing 50 square feêt, as nearly as sizes will permit, 
known ànd commercially designated às 50 feet of glass, single thick,, 
and weighed jiot to exceed ^5 pounds of glass per box. The provision 
"but in ail çthér cases the duty shall be computed according to the act- 
ual weight ofi glass" refers to cases where boxes of 50 feet of single thick 
glass weigh over 55 pounds, and where boxes of 60 feet of glass, double 
thick, weigh over 90 pounds. It is elear that in ail cases of box:es con- 
taining 60 square feet, single thick, and weighing not to exceed 55 
pounds, the dutjy must b|e computed on a weight of 50 pounds per box^ 

The juçlginent of the district court will be affîrmed, with costs. 



EâaiNBDY et d. v. Magone. 
(Circuit Court, S. D. New TorJt. Pebruary 7, 1890.) 

CVSTOMS D.crtOM— fBNTBT AND AffIUISAL— ABSEKOB OF INVOIOE— HaCUHO AITD StORÀSB. 

Where an importer ohooses to enter goods of less value than (1,000 without a cer- 
tified invdice, oh&rges for o&irtage to the appralser's stores, and for storago and 
labor at sUeh stores, may properly be exaoted by the goverataeut. 
(Syllabu» by. the Cov/rU) 

At Law. 
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Thîs was an action brought against a collectof of the port of New York 
to recover the sum of 70 cents, exacted for expenses attendant upon the 
examination of goods imported by plaintifTs. In April, 1888, there 
arrived at the port of New York, per steamer Ohio, two packages of 
guide-books. No one appearing within 24 hours to claim the same, they 
were sent by the collector of the port to a bonded warehouse in Jersey 
City. On October 3d plaintiffs applied to the collector for permission to 
enter said packages without invoice, on the ground that their value was 
less than $100. An order was thereupon issued for the transfer of saidi 
goods to the public stores for examination by the appraisers. Plaintiffs 
having paid the charges of the owner of the warehouse in Jersey City, 
the goods were taken on the public truck to the building at 402 Washing- 
ton Street, New York city , occupied by the appraisers. On examination, 
the goods were found to be "printed matter" of the value of $15, dutia- 
ble at 25 per cent. On October 17th plaintiffs received their goods on 
payaient of $3.75 for duties, and 70 cents for charges and expenses, as 
follows: Cartage to appraisers' stores, 15 cents on each package; labor 
at stores, 10 cents on each package; storage one month, 10 cents on 
each package. Thç suit was brought to recover thèse charges, and it 
was shown that cartage and storage were neyer exacted by the govern- 
ment on goods which were entered on invoice. At the close of the case, 
defendant's counsel moved to direct a verdict in bis favor, on the ground 
that the charges were justified by section 2926 of the Revised Statutes, 
which prp vides that "ail merchandise, of which incomplète entry bas 
been made, or an entry without the spécification of particulars, either 
for want of the original invoice, or for any other cause, or which bas 
received damage during the Voyage, shall be conveyed to sdme ware- 
house or store-bouse, to bè designated by the collector, in the parcels or 
packages cbntaining the same, there to remain, with due and reasoriàble 
care, at the expense and risk of the owner or consignée, under the care 
of some proper officer, until the particulars, cost, or value, as the case 
may require, shall, bave been ascertained either by the exhibition of the 
original invQiçe tbereof orby appraisement, at the option of the owner, 
importer, or consignée, and until the duties thereon shall bave been paid, 
or secured to be paid, and a permit granted by the collector for the de^ 
livery thereof." 

Alemnd&r F. Ketchum and Henry E. Tremain, for plaintiffs. 

Edward MitcheU, U. S. Atty., and W. Wkkham Smith, Asst, U. S. 
Atty., for défendant. 

Lacombe, J. This case, of course, is to be determined according to 
its own facts, and the law is to be interpreted only so far as it bas a 
bearing upon and connection with those facts. The charges, hère com- 
plained of were those by which it was made possible and practicable for 
the appraisers; in accordance with those provisions of law which require 
them to dipharge their functions in a single building in the city of New 
York, to so disçhai^e those functions touching thèse goods. In this in- 
stance, they did not discharge those functions solely in a serutiny of the 
v.41i'.no.l3— 49 
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gôodé, to dètettâîne whether or not there wàs an undervaluatîon. In 
this par$icù]ar oase there was ûo declared value which they undertook to 
revise. The importer was eitheir iemable or unwilling to state the value. 
Bjr bitowii <îhOicè, he presented no iavoice, and by not doing so, as waa " 
suggèstM-by'èoilftsel for défendant,- he saved three or four times the 
ataotiiit lôï thesô charges by not having to pay consular fées in London, 
Livërpottl;! CHaSgow, or wherever the goods came from. He had thus 
volûntâ'i'ily ptit himself in soch a position that it became necessary for 
Mm, «ndei* the law, to ask the assistance of the gênerai govemmeut to 
enable'hihito make his own déclaration as to the value of his goods. I 
see no reasoh why, for Sérvicefe ofthat kînd, requested by him from the 
gênerai govèrnmeût, and which lie 'nèed not havé requested if he had 
taken thé troublé to provide himèelf with an invoicé on the other side, 
he should nàt himself pay. Foc that reason I shall direct a Véfdict 
for the dsfendiànt. 



Bàtjmqabten i>. Magone, Collectof. 
XOtrcutt Court, S. î}.itèU) York. Januarj' 28, JSflO.) 

1. Ooairom iJtmM— ^Pbopbrtt Sobjbot m DnTT-i-ANTiQnifciBs.1 

' The, proTù^ion in tlie f ree4ist o( the tariff aot of March 8, 1$88, for "cabinets of 
coins, mêlais, àiid ^' other ôoUeotlons of antiauities,''doeB not cover iantiquîties 
whicn do nôt flamba eoUectlon. 

a. SAMB— ANTIÇIJB LaOBS AND RuOS-rOWtSSIFIOATION. 

Carùdnsuiadeof lace, the produotof the siz|jeeath and seventeenth centuries, and 

' riigs, {hèjbiNoâubt of the aizteënth celitary,importedat différent times asartîcles of 

i mérehandis^i a^e noti exempt fromduty oy virtue of the^i^oTision in the free-list 

for "collection of anti4uities,"but are,properly dutiable, ùnder the provisions in 

the sOhèduléy forlaoes and rugs. ' 

Ai Law. AdSon to recover dutîéB; : 

In Septeriibei",'1887, plaintif imported two curtainBfive coverlets and 
one rng. Evidence was given upqn the trial tendibg to show that the 
rug had bcen màde in the sixteenth ceniury, and that the curtains and 
co^eiiets were ma'de of pièces of lace iVhich had been produced in thé ' 
sixteenth and seventeenth centuries. Thèse articles were assessed fbr 
duty by thedolleètot of the port ander tJie apprôpriate provisions in the 
Bchedules for rugs aûd laeôs." The importer claimed them tb be free of 
duty under the provision in the free-list of the act of Mafch 3, 1883 j for • 
"cabinets of coins, medals, and ail other collections of antiquities." 
■ iStepftcn (?.t Oltofie, foï- plaintiff. 

• Mimrd MteheUî \J. 3- A.tty.,a.nd W. Wiokham Smith, Asst. U. S. 
Atty., for défendant. ' 

' liAcoMBE^'U; TEe paragraph of the free-list ùpontyMchpIaidtîff re- 
lied is No. 689i' '^'Cabinets of coins, medals, and ail othet collections of 
antiquitiesl" I- know of no principle of law which will warrant the court 
in wiping out any Word in that description which seems to hâve been 



-■■«NITED STATES V. TEERY. 771 

designed for an eipress' purpose. The phrase "cabinets of coins" im- 
ports a distinct idea; so does the phrase "collections of antiquities." The 
latter impotts a coUectiônof articles where both the antiqueness of the 
individual articles and the circiimstance that they are assembled together 
into a collection unité to make them attractive or uèefjjl or valuable or 
otherwisé désirable. Wé câû«asily understand why congress might re» 
strict the ifree-list to such cabinets and to such coUeetiôiiSi There is tio 
particùlar leason why a wealthy individual herë who wishes to buy à 
single pair of lace curtains.of remote antiquity, tô hang in his frotit 
parlor, shoùld be allowed to import them frôe; but there might be very 
good reas6ns/why any one Tfho imported articles that had beèn brought 
together to illustrate an art, or an era, or anything else, the assemblage 
of which into a collection made them of value edùcationally or other- 
wisé, might be allowed to import them fr'ee, even though he imported 
them for sale; A collection of that kind, if judici'ously made, might be 
more readily salable as a collection than the individual compotiehts out 
of which it is made. At any rate, whatever may hâve operated on the 
mind'of congress, or whatever may hâve been their intention, they do 
in faot use the words "collection of antiquities." I do not see that I can 
hold that that phrase correctly describes two rugs, or that it covers, aa 
is claimed in this other case, half a dozen bed-spreads and twô lace cur- 
tains. Neither of thèse importations is a collection gotten together for 
any particùlar purpose. The articles in each entry are grouped together 
by the mère accident ofenumeration upon the same invoicè. I am 
aware that in reaching this conclusion I am not in accord with Judgè 
Blodgetï, of the circuit court of the northern district of Illinois, who 
seema to hâve held that a single picture painted by Raphaël, or said'to 
bave been painted by Raphaël, was entitled to pas9 free, as "an antiq- 
uity." U. S. V. One OU Painling, 31 Fed. Rep. 881. The point raised 
hère, however, doeS not seem to bave been btought to his attention. I 
fail to see bow a single antique article, or a mère chance aggregation of 
two or more antique articles, can fairly be held to be a "collection of 
antiquities," and for thèse reasons direct a verdict for the défendant. 



United States v. Teeby. 
{IMstrUst Court, N. D. Callftymia. March 24, 1890.) 

Obstbuctino JusTiCB^ExEOCTioir OF Obal Obdkr. 

Ùnder Rev. St. XJ. B. § 5398, which makes ita crimlnal offense to resist the exécu- 
tion of "any mesne proceSs or warrant ortiny rule or order of any court of the United 
States, " reslstlng a marshal In his exécution of an oral orderof the court toremore 
froju che oourt-room a person who has disturbed the proceedings of the court is in- 
dictable. 

AtLaw. 

John T. Oarey, U. S. Atty., and Davis Louderhack^ Spécial Asst. U. S. 
Atty.-':-- 
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Patrîclc Reddy, W. W. Foote, and N. G. Coldwdl, for défendant. 

Eoss, J. The défendant, by the indictment in this case, îa charged with 
resisting the United States marshal for this district in the exécution of an 
order made by the United States circuit court, in open court, and in the 
présence of the défendant and of the marshal, directing that officer to re- 
move the défendant from the court-room by reason of her gross misbehavior 
therein, consisting of loud, boisterous, and insulting language by her ad- 
dressed to the <jireuit justice, then presiding in said court, and then en- 
gaged in the détermination of a cause then pending therein. In his 
opening statement to the jury, the district a.ttorney stated, what is the 
undoubted fact,.tbat at the time of the alleged exécution of the order, 
and of its alleged résistance by the défendant, it had not been put in 
writing, nor had there been any entry of it in the minutes of the court. 
Being an oral order, it is urged for the défendant that it is not embraced 
by section 5398 of the RevisedStatutesof the United States, upon which 
the indictment is founded; and therefore that, upon the statenient of the 
district attornèy, there can be no conviction under the indictment, and 
the court should therefore now direct a verdict of not guilty. It is not 
denied by défendants' counsel that the alleged conduct of the défendant 
constituted a contempt of the court for whiçh shecould hâve been, and 
in fact was,: legally punished, and that the order for her removal from the 
court-room yvas a valid order, which the marshal was bound to exécute; 
but their cljftim ia that the section of the statute upon wliich the indict- 
ment is based: does not make the résistance of any oral; order a crime. 
The section re^ds; as foUows: . 

"Every person who knowingly anâ willfuUy obstructs, résista, or opposes 
any oflacer«£th,e tlnited States, in serving, or attempting to serve or exécute, 
any mesne prociBSB or warrant, or any rulepr order, of any co^rtofthe United 
States, or any other'legal or judicial writ or process, o,r assaults, beats, or 
woiinds any ofBeér or other person duly authorizèd iji sërviiig or executing 
any writ, rulè; ôtder, process, or warrant, shall be impriisoned not more tlian 
twelve months, and âned not more than three bundred dollars." 

The section is not a new one. It was originally enacted April 30, 1790, 
(section 22, 1 St. at Large, 117,) and was in existence many years be- 
fore there was any statute defining contempts. It raeant precisely the 
same thing, when carried into the Revised Statutes, that it meant when 
enacted in 1790. The first statute defining "contempts" was that of 
March 2, 1831, (4 U. S. St. at Large, 487,) which was a restriction upon 
the power of'the cburts to puïiish such offensés, and which provided 
"that the power of the several courts of the United States to issue attach- 
tiients, and ihflîçt summary punishments for conteûlptof court, shall not 
be construed to ëxtend to any cases except the misbehavior of any per- 
son or persons' ià the présence of thé said courts, oir sonear thereto as to 
obstruct the administration of justice, the misbehavior of any of the offi- 
cers of the said courts in their officiai transactions, and the disobedience 
or résistance by a'ûy officer of the sai(i courts, party, juror, witness, or 
any other person or persons, to any lawful writ, process, order, rule, de- 
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crée, or command of the said courts." By the second section of the act 
of 1831 it was provided "that if any person or persons shall, corruptly, 
or by threats or force, endeavor to influence, intimidate, or impede any 
juror, withess, or ofEcer in any court of the "United States, in the dis- 
charge of his duty, or shall, corruptly, or by threats or force, obstruct or 
impede, or endeavor to obstruct or impede, the due administration of 
justice therein, every person or persons so offending shall be liable tô 
prosecution therefor, by indictment, and shall, on conviction thereof, be 
punished by fine not exceeding five hundred dollars, or by imprison- 
ment not exceeding three months, or both, according to the nature and 
aggravation of the offense;" thus making the acts therein definéd â crime. 
The fiist section of the act of 1831 was carried into the Revised Stat- 
utes as section 725 , and its second section was therein substantially em- 
bodied as section 5399. There are many acts that constitute a contempt 
of court, and also a crime, under the statute defining crimes. Two cases 
that recéntly arose at Los Angeles furnish very good examples, — Ex parte 
Ouddy and Ejc parte Savin, both of which are reported in 131 U. S. 280, 
267, 9 Sup. et. Rep. 703, 699. In Cnddy's Cme, for an attemptto tam- 
per with a juror, he was cited to show cause why he should not be ad- 
judged guilty of a contempt of court, and upon a hearing of the matter 
was adjudged guilty of contempt, and sentenced to imprisonment for six 
months. For precisely the same act he was subsequently indicted by 
the grand jury under that provision of the statute making it a crime to 
attempt to tamper with a juror, was tried upon the indictment, and con- 
victed and punished. In: Savin's Case, for an attempt to intimidate and 
then to bribe a witness, he was cited to show cause why he should not 
be adjudged guilty of contempt, and, upon a hearing of the matter, wàs 
adjudged guilty of contempt, and sentenced to imprisonment for one 
year. For precisely the same act he was subsequently indicted by the 
grand jury under that provision of the statute making it a crime to at^ 
tempt to intimidate or bribe a witness, and is yet to be tried upon thè 
indictment. Wherever the statute makes an act that constitutes a con- 
tempt also a crime, the fact that the party bas been adjudged guilty of 
contempt, and punished therefor, is no bar to a prosecution under the 
criminal statute, and is to be considered only in so far as it is just and 
proper to consider it in imposing punishment for the crime, in the event 
of a conviction thereof. The sole question, therefore, now for décision, 
is whether the word "order," found in section 5398 of the Revised Stat- 
utes, and originally in the act of 1790, is to be limited to a written order. 
, Undoubtedly, in judicial proceedings, an "order," as contradistin- 
guished from a "judgment," is often defined as one reduced to writ- 
ing, and entered in the records of the court; and such is the purport of 
many of the cases referred to by counsel for the défendant. But that is 
by no means saying that such only is an order. There must, in the 
nature of things, be an order of a court made before it is, or càn be, 
written out in the records of the court by the clerk. When written oùt, 
the writing becomes a record of the order, and is évidence of it. Orders 
are almost daily given to the marshal concerning matters to be par- 
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formedinto présence oftbe court, ;^a,nd they are as cônetantly executed 
before, beingi writteû out. Indeedj, many of them are n^ever redWced to 
writifigat ail. Yet there: can be 'û© doubt of theirvalidity. Now, tbe 
langu8gè of the Statqtè iù question: iabroad enough tainclude allvalid 
oral.Qitders. V The natural, ofdinaTyîineaning of the woïd includes writ- 
ten, 8is,we]l àBtinwritten, orders, and there is noreason in the polioy of 
the làvtr, oï ittitbe nature of tbings, ioq excluding unwriitten ordérs. In- 
deed, the cointrafy is true. Tber»! i$ just' as much reaison knd necessity 
for making it an offense toresifett tbe, exécution. of a MwfuI un written 
order, brought distinctly and^iithoiùtç/tively to the notice of tbe offend- 
ing party, as for making it an îoffetaae to resist tbe exécution of one in 
writing. Take tbe case; wb©re adefisadaht is alleged to bave dîsturbed 
tbe proceedings of tbe court by loiid and insùlting language addressed 
to tbe presiding justice. Is it notas great an obstruction to the admin- 
istration of justice; as grave an offenise against the public peace; as se- 
rions a public ;injury, — toviolenUys resist the exécution ofavalid verbal 
order of the court to remove; thé; offending party from the court-room, 
made in bis présence and heàrîng',: aa it would be to rèsist the exécution 
of the same order after it is writténdown by tbe clerk^ and a certified 
copy placed io tbe banda of tbe marshàl? Tbis question cannot rea- 
sonably receive any other than, àœi^affirmative answer. Why require 
written évidence ofsucb valid orcfer.ofiwbicb the party bas àctual, Per- 
sonal knowl^dge? In such a «ase!^ -there is no reason for such require- 
ment, whereas, in tbe suppositiou» cases put by counsel, such, for in- 
stance, as an attempt to exécuté a verbal order of whicfa tbe party af- 
fected had not such actual, personal khowledge, reason Tvould be on tbe 
other side, and the order to be leieeuted would be required to be in 
writing. : As bas been said, tbe. language of tbe statut©, in its ordinary 
and usual signification, is broad enough to includç tbe 43rder in ques- 
tion, whicb fails witbin tbe mischîef intended to be provided against. 
There is notbing tecbnical in the language of the statute, or in tbe sub- 
ject-matter. It is true that other woïds used in tbe stàtute, ex vi ter- 
mini, import a writing, but tbis wasnot enough to reach alltbe mischief 
intended to be guarded against, and the word "order," of iai^er import. 
Ifas, ex indtistria, introduced. : A written order delivered to the marshal 
tQ exécute, would be covered by otber words found in tbe section, and 
there would tberefore bave been no necessity for tbe Use of the word 
"order." Tbe word "order," in the last clause, bas fuU effect, by refera 
ring it to the "mesne process or wari-iant," before used, and as embrac 
ing final, as contradistinguisbed from mesne, process.: That tbe order 
hère in question is embracedby tbe, policy that dictated tbe enactment 
of the law does not admit of any doubt, and for the court to exclude 
fcom its opération an order, otherwise valid, merely because it was not 
iniwriting, would clearly be to importi into the statuté. a limitation not 
there found, and that, too, flgainst.the ï manifest polioy of; tbe law. 

The cftse most, relied upon byiconnsel for défendant in their argu- 
ment,— that of Î7. S. V. TinMepaugh',nd Ma,tchf. 426,-r-while arising un- 
der the samc: section of tbe statute, ;did not învolve tbe construction of 
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the Word "order" at ail, nor was the attention of the court in auy man- 
ner attracted to it. The oSfetise then under investigation was that of ré- 
sistance to the marshal ih the exécution of a warrant in writing, and 
the langïiage of the judge most, of course, be taken with référence to 
the case before the court. Thus considered, it is clear that that case 
does not touch Ihe point hère iavolved. A case more like the présent 
one, although not entirely so, is that of U. S. v. Lukins, 3 "Wash. C. C. 
335. There the défendant was indicted under this same statute for re- 
sisting the deputy-marshal in executing process issued by the jùdge, 
and not by the court. It was contended that as the language of the 
statute is, "any mesne process," etc., "of the courts ôf the United States," 
and the process was not issued by a court, but by a jUdge, there was no 
offense under the act. In reply to that contention for such limitation of 
the statûtory language, Justice Washington said: 
; "If this is the right construction of the law, the counsel for this défendant 
is entitled tb ail the mérit of hàving inade thediscovery; forsnch a construc- 
tion never'béfore was given or cohteiidëd for. If sacb a résistance is not an 
offense for which a person can be prosecuted, it ia better that ail the crim- 
inal law be struCk out from the statute book, as it is there only to show the, 
debility of the général governmeiit. * * * If nb protection is given by 
the gênerai government to their oflacers, it will require no prophet to Show 
what will be the resuit of suoh an ^bandonmént of aâl thé rights of the United 
States, This is not the construction, and stroiig langïiage would be nbces- 
sary to show it to be. " Id. 337, 838. 

After Si careful examination of the question, I am satisfied that the 
order involved in this case is embraced by the section upon which the 
indictment is founded, and therefore that thè point made by counsel, 
which is, in effect, a motion tp direct a verdict of acquittai Upon the 
opening statement of the district attorney, should be, and therefore is, 
oveïruled. 



In re Kimmbl. 
{Dîstrlet Court, D. Minnesota. Maroh 28, 1890.) 

OOHSTiTirnoNAi. Law— Interstate Commerce— Peddlbbs-t-Liobnsb. 

Ordinance 116 of the oity pf Anstin, Minn., requiring ail persons engaged In going 
from hoTtse to house, and seHihg or taking orders for any merohandise not of their 
own manufacture, to taKe out a license therefor, and providing penalty of fine or 
imprisonmebt for its vi61â.tion, in so far as it applies to persons in the state mak- 
ing sâles and taking orders for persons residlng wlthin imother state, is répugnant to 
the ooustltutlon of the United States, givlngcongress the sole power to regulate In- 
terstate commerce. 

At Law. Pétition for Wrît of AaSeas corpiw. 

^. P. Oiwufm, for petitioner.' 

JbAn. Jlf. iSremTwan, for Oity of Austin. 

NsLSOK, J. A pétition for a writ of hxibeas corpm îs presented by G. 
F. Kiminel. The petitioner prays the court to inquire into thé l^ality 
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of bis CQmnaitment to, and imprisonroent in, the oounty jail, under ah 
ordinançeof the city of Austin, Mower county, in this district, which 
he allèges to be répugnant to the constitution ot the United States. By 
the charter of tbe city of Austin,, which was passèd by the législature 
of Minnesota, and approved February, ;1887, the common council is 
authorized, ;tn{er aKa, "to license, and regulate * * "^ peddlers and 
persons seiling goods at retail by aamplë," and, in terms, it provides 
that " thepower to regulate * * * gj^^jj extend to, and be consid- 
ered to include, * * * the power to define who shall be considered 
* * * peddlers."; The coma}oa oouncil, acting under this provision 
of the ; city cbarter, passed the following ordinance; and for an alleged 
violation of it the prisoner was committed to jail. The ordinance reâds 
as foUpws; . ; ' > 

"Ordinance 116. An ordinapce regqlating and for licensing hawkers, 
peddlejs, and persons seiling goods at; retail by sample. The eommon coun- 
cil ofttiecjtyqf Austin do ordain: Sé;Çti6a 1* No person shall peddle, * * * 
or go froni hpiise to bouse or place tlp', place, witlîin the limita pf the city o£ 
Austin, and sell. dispose of, or offerfop sale, by sample, at retail, any goods, 
wares, merchandise, or any article<of any description whatsoever, without 
having first obtaineda license therèfoE: provided, that nafljing herein con- 
tainéd shall preclude any personpr persons who shall hâve prbcured a spécial 
permit thprefor as provided for ip se<}.:«JjOf this ordinance. Sec. 2. Any per- 
son or persons, anfl ail persons wbq t^^a^'^'l t'rom house to house, in any way 
or mannér, for the pnrpbse of carrying tp sell, or exposing to aell, barter, or 
exchange, at retail, or toconsumers. any goods, wares, marchandise, notions, 
or other krtieies of trade whatsoèver.- not their own manufacture, whether 
by sample or otherwise, and whether the saîd goods, wares, merchandise, 
notions, and other articles of tradftj wh*tsoever, are delivered at the time of 
sale, or tp bç delivered at so,n)e.futi(re day, are declared to be peddlers, and 
subjecttotheprpvi8ion3ofthisordihap.ee." 

Section 3 provides how a license shall be obtained, and the amount 
to be paid for a license or spécial permit. Sections 4 and 5 provide 
for the arrest, fine, or imprisonment, on conviction of violating the pro- 
visions of the ordinance. The writ of hnbeas corpus was issued, and 
proper proceedings hâve been taken.by returii of the sherifiF and traverse 
thereto. 

The following. statement of facta raises the question to be determined: 
The petitioner, G. P. Kimmel, is a résident of the state of Nebraska, 
and traveled on fdot froni housétp House, offering to sell divers goods 
and merchandise by sample, within. the limits of the city of Austin, 
Mower county, at retail, and did, pn.the 24th day of Mardi, 1890, agrée 
to so sell to one Henry Purdy, at retail, a clock, for the sum of $8.60, to 
be delivered to him at a future date by W. A. Edwards, upon an order 
given by said Purdy to the petitioner; he (the petitioner) being an agent 
of the said W. A. Edwards, and aUthorized to solicit said order, and 
contract for its delivery. That said W. A. Edwards was a résident of tbe 
Btate of lowa, and bis house was! loCated at Des Moines, lowa, from 
which such goods were to be shipped to the purchaser as well as tbe pe- 
titioner.' That none of the goOds, wares, and merchandise were of the 
ipanufacture of said petitioner, nor of said W. A. Edwards. That said 
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petitioner or W. A. Edwards did not hâve a license or a permit to sell 
goods, wares, and merchandise within the limits of the city of Austin, 
or a license to peddie from house to house at retail, as provided by the 
ordinance above cited. The petitioner was arrested and brought before 
a justice of the peace of the city of Austin, and on conviction, and fail- 
ure to pay the fine imposed, was imprisoned. 

This case must be governed by the décision announced in Robbins v. 
Taxing-Dist,., 120 Ù. S. 489, 7 Sup. Ct. Rep. 592, and in Asher v. Texas, 
128 U. S. 129j 9 Sup. Ct. Rep. 1. In the former case a citizen of Ohio 
was convicted for selling goods by sample in the Shelby taxing-district, 
formerly Memphis, for an Ohio firm, without having obtained the re- 
quired license, under a law of the state of Tennessee. In the latter 
case a citizen of New Orléans, in the state of Louisiana, an employé of 
a manufacturer of rubber stamps, etc., in that city, was engaged in so- 
liciting trade, by the use of samples, for his house, in the city of Hous- 
tin, iii,;1[hiâ !p^te of Texa«. He was arrested and convicted of a violation 
of the Texas law, which made it a misdemeanor to solicit trade by sam- 
ple tvithotlt ttfiing out a license. It is not necessary to diseuse the pyin- 
ciples of eonstitutional construction, or review the previous décisions of 
the suprême ifiburt, which led to a conclusion, itieach of the ci*ed cases, 
that thèse license laws were in confiict with the constitution of the 
United States. It would be affectation on my part to do so. The discus- 
sion of the eonstitutional provision involved was exhaustive, and Mr. 
Justice Bkadley, speaking for the court, refers tô previous decisipns of 
the suprême court fully establishing the principles which govern such 
cases. The décision, in brief, was that a state law exacting a license 
tax to enable a person within the state to solicit orders and make sales 
there for a person residing within another state is répugnant to that 
clause of the constitution of the United States giving congress the power 
to regulate commerce aniong the several stàtes, and is void. It is urged 
that the peti:^oner is a peddler, within the express language of the or- 
dinance of the city declaring who are to be considered peddlers. The 
mère calling a person engaged in soliciting trade, by sample, for his em- 
ployer, residing within another state, a "peddler," does not change the 
characîer of the business. The petitioner was carrying on a trafiic uppn 
which the state laws could impose no restraint. It follows, therefore, 
that the ordinance of the city of Austin above cited is unconstitutionalj 
and the petitioner, being restrained unlawfuUy of his liberty, is entitled 
to a diâchàrge, and it is so ordered. 
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:;/, ;o vil-, '. : DoKE8.;».!BAOT;BLE Ci;.aî..: ,rir '.,<■; 

,.; !,;.,.; .; j,f:^iIrçjU;it,C'PMrt,J^, :p^.^^iien<>i». ,Februar7,,,84,;1890.>: 

t PA^^tersi'ôk ftj^toiONs— OtoAitBirré— litrré Covers. 

Bev. St. U. S. S 4929, proviûestltaeartyperson * * » *ho.lKls invehted and pro. 

. ,.di;u3ed!"aflf npw,aBd original ,• • •.ornament or patter^i ■ * * * pl^oed on, or 

worKéd inw, atiy article of mâû^f àétiïré, " inay obtain a patent theiref or 'as provided 

i.iH tbrecasë of Inventianaoc diïtovériasiiîthe oiaiai of deàlgii- t>atent' No, 16,039, 

sranted ApffU 14, 1885, tp Jlicsholfls A.iHull,is lor "adesigniop a sewing-maohine 

casë^ oonststin^ of ttie raiséd! pà&'el, A, dlvided intd a séries of spialler panels, a, 

tbe uain paiieli .B, and flnted or tie&dââ'^'CPrinersj c; " tb^ panels âeBcrïbéd beinig^ ou 

ti^e front pî the case, and thebeaded opr,nêrs at right. angles tQ tbO; b»Be of the oa^e. 

' Hèlâ, tbat.tbé claim coverV tvi^d'distiiiôt ànd separàté 6ruainènts;—tnè panels and 

; ; ^the ooruerd,— and the patebt is thèref oreîf oîdi i-;;: ' i ; ■ 

II.. SAUI.: ■ ■ [•-■ '■.!:,•:.■, il ' il' .; a) •!,:/ ,, ■. ;i / < 

The flrétoklm of de^lCT patent Nô. 16,00, granted April 14, 1886, to NiphplM A. 

' Hîult la for "the design for tlie ùtoariieiltation ôf «etrthg'-toayhine casés, '*••'* '• 

,.-., conai^tinS of the QOthio top, D.jbJaTittg fffOTÏ^ of beads, ji, »Ai f nbged rad, Hi ^ ' Hié 

third clauu Is for the same éléments togétUer with ''toê'Pfiinei,.Ci8urrounded,by 

■ ■''.<i ithé'Beaded liotdèri n,»dn théfrôiit W -iie case. SéJ3;' thaï! 'ttiè'lts^'clainiiëlor 



i;tnK>i8«»«tr9t^9aA<dist^ot Qrn{ifie&^it|l>9',(}othIe top am.U 
third, fncludes both of thèse, and auto tne panelq ; and th.^re 



ibhe ^lin^ed raiî, «ad 'the 

.il ( •-!- M - • ■jÇeîoir^.tliepateBtri^.vpid. 

'H ' fe^uïE— Novifcilr— DeSiôN POE Simks-TMtioHiNsi Cases.' .'''.'■'■'' ' 
< < Setb x>f ttwïoeegiDing claima on patent 170. 16,040: à* WellAb tb6 claims f6r;t>l«a 
central raisedp^iael and border otthat gâtent and oi ,Ifo.,16,p^ we,void for witat 
' ■ ' ■ Of novelty; ■ ' '' ■ '*■ ;, - •; • • ■ ■'_'.'■ ■ '~ ..' 

■-'Ili'Etiùity/^'''^' ■• ■ ■; ^'•' '■"' :'''''^':':"'-" " . -' "'' '' ■'" ' , " '■'"'"'''' 

'•'B!lii)^GEi*/J'. This id à biîl ctafgïqg defeiiàatife'Wîtli tîie infringé- 
riiëht diFî)atërit' No: 16,039; gTOnté^ii^^ l'4, ISSS^tbïIicliôlaâ A.'îïull, 
-fét'"'à! dmëri forla Sewing-iMàcfiîiié oà8e,'''duly àssfigiied io' cJinipïairiaiit, 
■àiid i)àtienr Nb, 16,040, grariiéti' at' th'e ëaine daté tb' NMôiàs A.' Htill, 
'fbr à' "design fot à ëewitïg-màçliitfeijase"and dùîy àssîgfléd to coippiain- 
àiit| éaiih patent being for t^ë terril of ttiree and bnè-hàlif yéars. Patent 
Nô. 16,03&describes the design jâaibllb-ïys: '' ' ' 

'''^jîliéfront portion oftliis case bas ^a raised panel.-T-ralsçd from tlje maip 
toanël''Thi8ràised panel is dividefl ilito à sériés bf smàller panels, by ^ system 
•of Hiùgùlar cùts or grooves ejttëridiiig ât Wght angles, atfdspacedto suit shbh 
transfer or ornament >as seem désirable toi pût on tbô saine; eacb panel being 
feïtYeled.on ail aides by the angolarouts or grooves;" 

'' "Tlië'cttsé hàs ïluièd br bêadéacbmèr8,—said flûtes, 'bi: beads Cî^.ten^i^^^ 
vertically, or at right angles with thébâsé bf the casé; and thé claim is: 

"A de.sign for a sewing-machine case consisting of the raised panel. A, 
divided into a séries of smaller panels, a, tbe main panelt B, and fluted or 
beaded corners, c, as shown and described. " 

The second patent, No. 16,040, describes the design as consisting of a 
•front and main panel to a sewiug-machine case and a raised center panel ; 
the center panel being surrounded by a border consisting of a séries of 
beads and grooves, forming a convex and concave border, being separated 
from the center panel by a bevel eut, which is deeper than the concave 
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eut in thei border. This border crosses at the corners, and forais àround 
the panel eight distinct and smaller panels, the center panel being beveled 
ontheedges; the bevels on the center panel and border panels extending 
on a straight line, and parallel with each other. The case above the main 
pEtnel bas a fringed rail; the fringe being eut entirely across the edge of 
the rail. The case has rounded corners, with transverse raised beads in 
center and at both ends thereof, and has a Gothio top, moulded, with a 
séries of beads in center and large concave on each side, * * * ail 
running parallel with the top of the case; and the claims are: 

"(1) The design for the ornamentation of sewing-raachine cases; thesàme 
consisting of the Gothic top, D, liaving a séries of beads, /, and fringed rail, 
c, as shown and described. (2) The design for the ornamentation of sewing- 
machine cases; the same consisting of the main panel, B, comprising the cen- 
ter panel, o, surrounded by the bordei, a, formed of a séries of beads crossing 
eacli other at the cofners, as shown and described. (3) Thé design for tbe 
ornamentation of sewing>machine cases; the same consisting of tbe Gothic 
top, D, having a séries of beads,/, and fringed rail, c, alid the panel, G, Sur- 
rounded bf the beaded border, o, as shown and described." 

The défenses interposed are (1) that thè patents are each of them void 
for want of novelty; (2) that défendants do not infringe; (3) that both 
thèse patents are void, except a§ to the second claim of No. 16,040, be- 
causëàll the other claims are for more than oné ornament, 

It may, I think, be sald that, thèse patents baving been applièd for 
by thësame person, and having been issued on thé same day, each qual- 
ifies and litiiilB the other; that, is, that what is found in No. 16,039 
which ia alS6 found in N6. 16,040 must be considered as belongîrig to 
No. 16,039 and to qualify whatever there is of the same character in' No. 
16,040. Défendants addiit that they made and sold in August, 1886, 
asmall riumbér of sewing-machihe covers like those shbwn in No. 16,040, 
but^y Ihàt, on being notifièd that they were iiifringing coniplainant's 
patent, thëystppiped makiug such covers; and Ihe proof, I thihk, sup- 
ports this allégation. This muist Bè taken as ati admission by deféaàants 
of liabiiity to ^me extent for irifringement of patent No. 16,040, if such 
patent is vîdid. Défendants also admit that, since they abandoned the 
manufacture Of sewing-machine&vers like tho^e described in patent No. 
16,040, they bave mantifactured sewing-inachinè covers substantially 
like complainatit's Exhibits Ai B ■ and G. ' 

Section 4929 of the Revised Statu tes, under which thèse patents were 
granted, reads as foUows: 

" Any peràpn who, by his own industry, geHius, efforts, and expense, haa 
invented and produced any neW and orij^inal design for a manufacture, bust, 
statue, alto-relièvo, or bass-relief; any newand original design fortheprint- 
ing of woolen, silk. cotton, or other fabrics ; any new and original impression, 
ornaraent, patent, print, or picture tOibe printed, painted, cast, or othetwise 
placed on or worked into any article pf manmacture; or any new, nsef al, and 
origixial stiapè or configuration of any article of manufacture, the same not 
having beëh knpwn or used by bthérs before bis invention or production,! 
thereof, oi'i'patented or described in àny printed publication, may, upon pay- 
mehtof Uié ft-e prescribed, and other due proceédings had, (He same aS in 
casesofinvçntiQASîordiscoyerieSiQbtaia a patent therefor." r 
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" It will be seén that this statute authorizes the issue of design patents, 
of several différent descriptions^ (1) For anj' new and original design 
for a manufacture, bust, etc.; (2) for anynewand original design for the 
printing of woolen, silk, cotton, dr other fabrics; (8) for any new and 
original impression, omament, pattern, print, or picture, to be printed, 
cast, or otherwise placed on or worked into any article of manufacture; 
(4) for any newor original shape or configuration of any article of man- 
ufacture. As to patent No. 16,039, the patentée says in his spécifica- 
tions that he bas originated and invented "a new and useful design for a 
sewing-machine case," and that the photograph attached to the patent 
shows a view in perspective of a sewing-machine provided with a case 
constructed accôrding to bis design. This language would naturally 
seerh to impiy that the design was for ah entire sewing-machine case, but 
an éxaminat^Oti qf the specifi,ç:àtion&,in full shows that the design is only , 
for a portioi^jOÎ the case, and 4oe3;notcover the sewing-machine case as 
an article of n^nufacture or thersbapeor configuration of the case, but 
on!}' the front panel and cortïer, so that this design is really for the or- 
namentatipn,of a sewing-machipe coye^, and not for tlie éitire cover or 
case. Thé spécification descr|be!| toe main panel of the front of a sew- 
ihg-machinè cover, with a raig^i^ panel in the center, and this raised panel 
is divided into ^séries of smaJÇter ;pajçie|s by beads and grooves, and also, 
the fluting or bèading of i$e cprners of such case by vertical beads or 
flutings; and the claim is for a fîé^ign ibr a sewing-machine case consist- 
ipg of this large panel, with the raised, center panel divided into a séries 
of smaller panels and the Ûuted or beaded corners. As I çonstrue this 
patent, the çlaim.is for (1) a front main panel, from the central part of 
wliich the raised panel rises; (2) a central raised panel divided into a sé- 
ries of smaller. panels by a sy^stem of, angular grooves at right angles to 
eàch other, thesèangular grooves making each of thèse smaller panels 
more or Ipss bevëled, accôrding to the ççbtuseness of tbe.angular grooves; 
(3) the flutedoi" beaded corners; the flîiting or beadingbeing vertical, or 
at right angles to the base of the case, ■ The question then arises, is not 
tiiis a design for two ornaàients instead of one; that is, a design for the 
front panel of a sé'wing-macjiine cover, with a raised panel divided into 
a séries of beveled subpanels, ai^d^a design for an omament to the corners 
of the sewing-machine case by vertical, flutings or beadings? The two 
devices hâve no necessary relation er connection with each other. Each 
is complète by itself, and neither is necessary to the other, so that, it 
seems to me, we hâve a patent fortwo separate ornaments. The statute 
gîyes a patent for an "ornament" ito be placed on or wprked into any ar- 
ticle of manufacture, and an 'fornament" may. be composed of morethan 
onefigure, but the figures or lines must ail be necessary to make the one 
omament; that is, more thân one figuré ôr combina;tion of lines mny be 
gi-otipéd together to make one o'rnàinenf,' but one claim cannot coyér sev- 
eM' .figures or .oirilaments which stànd in no way related to each other. 
This panel front and beadèd corner are, not parts of one single ornament,, 
but each is an independent ornament; neither in any way relying for its 
effect upon the other.: It is true that thfe case intended tO bô ûrûamented 
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may présent a more pleasing and attractive appearance by having both 
thèse ornamentâ upon it, and it may be more ornamented thereby; but 
they are separate ornaments, and not parts of one ornament. It is prob- 
able that a design patent may bave différent claims for différent orna- 
mentâ to be placed on the same manufactured article, but I am quite 
clear that a single claim cannot cover several ornaments in no \yay de- 
pending upon each other. It would be like joining in a single claim in 
a mechanical patent two différent machines, having nothing to do with 
each other. It would not be a valid patent for the two, because they do 
not belong together; and it would not be a valid patent for one ot them, 
because it would be impossible to tell which of them the patent-office or 
the inventor intended should be protected or covered by the patent. It 
is like multifariousness in pleading; the two unrelated subjects neutral- 
izing and defeating each other. In Simpson v. Dam, 12 Fed. Rep. 144, 
the court said: 

"The diflftculty with thé claim does not arisé from want of novelty in the 
forma employed', nor yet iti the want of novelty in the method of arrangihg 
thèse forins, Wcausê, simple as the arrangement ia.the case f urnishes ho év- 
idence tliat a scKoll apd roses were ever before arranged one aboyé- another. 
with only a bead between; bqt I flnd it diflBculttoçonsider that the scroll, 
roses, and bëad, when arranged as described in thecliâim, constitute a singlç 
ornament. There is no commingling of the linesformlnlg thescroll, the bead, 
and the roses. No n«w Idea seèms to be embodied in the tiiethod of theîr air- 
rangement. AU that bas been done is to place thèse distinct and well-known 
•orqaments ,one abpve the other, without the prod.uctioqof any such dombined 
effect as tp en,Ut],e the wbole tp be treat as a new and original orni^ment. . JsTp 
new ornament bas in façt been produced." 

, So hère we hâve two separate ornaments; each ûctingby itselfinthe 
■ornamentation of the case, but neither of them depending for its éffect 
upon the other. There is no grouping of the two ornaments together so 
as to œake them practically one ornament. I am, therefore, ofiopinion 
that patent No. 16,039 is void, and gives no right of action to the com^ 
plainant. But, if I err in holding this patent void for the teasons as' 
fiigned, I am still of opinion that complainant has no right to a decree, 
upon the ground of invalidity of the patent for want of novelty and Bon- 
infringemént, for reasons which will be hereafter givcn in considering the 
other patent. 

Patent No. 16,040, shows a sewing-machine case, the front of which 
•consiste of a main panel, in the center of which is a raised panel with 
béveled. edgesj;' .and around this central raised panel is a séries of beads 
and grooves which cross each other at the corners, and form around the 
«entrai raised panel eight smaller panels. Above the maiil panel is a 
fringed or notched rail extending the length of the paûel. Whàt is dalled 
in the spécifications the "Gk)tMc top" or roof of the cover bas à séries of 
beads runniûg its entire length in the center, andcdncâve cotsiboth above 
and below thèse beads, and parallelto thebeads; The first claim ofthië 
patent is for the ornamentation of the sewing-màehîne casé by' à <3othio 
top, with a sériés of beads and the fringed rail; this fringed rail oecupy- 
ing, substantially, the place; of the Mraô in the comices pf ordinàry 
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woodeQ! ihoiisçsl The third daim; is for the dmainentation of a sewing- 
mafctiiiï0ioai3ei or. conter by the Gotbic top, havingifl séries ofbeads, the 
fringei rail, and the raised; panel,, surroundedby the beaded border, as 
shown. ; I Whafel bave eaid in regard to! the single daim of the preceding 
patcjntjiiNô.lâjQ^j apjJlies with equal forée t» both thèse daims; that 
is, they .aiefoE more than one ornament, insteadiof,for a single orna- 
ment,-r-'tb©ifiiBfcdiàim heing for the Gotbic top a^d. the fringed rail, each 
being sepàratéi bn»ménts, and the tbird daim being for the Gotbic top, 
the fringed raili ma theraised panel, ail ofwhichar6 sépara te omaments. 
. Thisibrings me to consider the second daim, which is for the panel 
with the center pand surrounded by a beaded border, as described, — 
this daim being eârtiply for an ornameiîted panel; the.ornamenting coh- 
sisting merely; in the raisedcenter panel, and the beaded border around 
it.; Panda wlth.ïaised centers are old. We aeethem-r-în the doors and 
wainscoting of our dwelling-bouses, in the furniture of ouri homes, and 
in railroad cars-frplmost everji wbere we gq, So, too, the beading of 
panels is; old. iiTiie desk and doors of this courfrtroom show panels with 
raised centèrs ànébeads upon and around the panels. The proûf also 
showS âewîng^mâçhine'côvers with; a oenter panel stifrôùnded by grooves, 
it is trué, ôpmé\Fhât dèéper, and somewhat differ^^^ configura- 

tion, from thosÇi^ç^cribedinthé complainà^t's pa,tfint; but, at the same 
time, it is a gropvèdjand beaiied border whicb divines the main panel 
into severali snïaller pands. I refer to the exhibit described as the 
"Garey-Hdwe" ooveri 8&, too, patent No. 16,039 is for a panel with a 
rèîsed cetitérV'àWd this raiSed çëhter panel surrôùiidedby beada and 
groovings; and what possible invention is there in'prddùcing this form 
of ornaûieritatlon, after the production of the panel sbown in patent No. 
16,039? lt> is;tr«e there râ some slight différence in the shape of the 
grooves and bea^ds, but not such a change as to require invention. There 
is âlsq an çacbibit in the caseof a "Remington cover" which shows a 
main pànd with the îeëntral part raised, and grooves and beading sur- 
rounding tbe main panel. This construction or desi^ is much older, 
as the -proof BhdwSithan the complainant's patent; arid I think it may 
be properly ïasked, what invention caui there be in running a grooved and 
béadediboirder; around tbe central Jaiaed panel, when it bas been done 
before around the main panel? The proof also shows tbe use of grooves 
alnd beàdings acound the central raised panels in whàt are described^ in 
the ptoof .as the ffChapman bureau" and the "elevator cab" panels. 
Thèse two last forma of construction are not set out and alleged as antic- 
ipations in theianswer, but nuiy, I think ^ with propriety, be referred to 
«sahowing the state of thé art at and for a long time before this invënt- 
te èntered thte fiéldyif such proof isnecessary, and not a part of our 
âoramon knoWledg^. With tliis propf before us, I think neiither of the 
daimSiOfthis-i patent canbesustaii1ted;aâ novd^ànd original, bemuse 
tàérê(is riothiagibul'a mère change of location, to say the least, ef gtooV- 
irigs and beàdiaigs,' which bave been known for many years, and in coiïir 
mony evôryday: use, as shown by the circùiars and exhibits in evidertce 
in. thiscase^ to suob>aa èxtént that, it seems toimey thç changes shown 
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i in this patent' frôm the oldefart could not hayé' requîred anytliihg like 
inventive talent or genlua. The mère change bf location of groovesi and 
beadingSi^ When once they hâve been adopted as a mode' of ornamëntation 
for thié clàsaofi manufactures, from the outer bordfflFvof the main panel 
to the otiter border of the central raised panel, seemato me the work of 
a mère meohanio," ànd notînvention, or the work of geniua. , The Beiji- 
ington cover, to whioh t hâve refèrred, shows also a; Gothic top wïth 

: beads ànd grooveS iand concave cuts running lengt&wisej-.'whiehj.whjle 
not exact^y like those Ldescribed in the patent, seemitOi me suffieientito 
be aaahticipation ofit. ! Itako shows a fringjsdiuail below thfe,c6ittei», 
as weil as the center panel and grooyes, to whïcb; I bave referïed iû «Joi- 
sidering the validity of the second claim; and, with this forra of orna- 
mëntation in the art, I carinot see any novelty in the Gothic top and 
fringed rail, and main and «entrai raised panels, of this patent. 

But, if there is room for doubt upon the question of the novelty of 
thèse designs, or the validity of thèse patents, or any of the claims, for 
reasons before discussedi^ tbere certainly can be iio doubt that the défend- 
ants do not iniringe either of thèse patents further than what is admitted 
by the answért'^thftt.they did at one tirae.taafce'»fé#)covers like that 
described in No. 16,040, because Exhibits B and C, which are intro- 
dufej^bjr ihé conaplsijiaht ils înfdnging manû^tfqtlït^ ôf the dfefejidaift, 

, do not havè the border or groovii^s and béadirigs around thé .central 
panel,;; Both thèse exhïbi]!a sjiow a central raised papel, which, I bave 

iaireàdy/ifaidi wia bïâ,' arià tlie central paoél,, oiil' by certain, vertical 
grooves and beadittgâ iiii the vicihit/ of each endv They do not bavé the 
horizontal grooving and beading around the central panel, dividing it 
into smaller panels, and making a grooved and beaded border sutroind- 
ing the raised part, which both thèse pàteits cail^fofl Defendànt*8 case 
(complainant's Exhibit A) shows a raised pariel'>with grooves and beads 
above and below, and diagonal cuts making grooviugs and beadings run- 

taingaciosBilhè faceôîtiié panelv but not such oûtS^'as aîre described by 
both-of «dinplainant's patents, which require the 'grooves arldibeads to 
<Jross' eatsh othér at right iaiigles, and which so diflfer in jippéatance that 
they iprod'Hce an entirely différent efifect upon the ey^ from whât îs pro- 

-ducedby défendants' case,' ^complainant^ Exhibit A.) 

I ItisiÂBnifeet that, if: either of thèse patents isto besilstained, it must 

'be,'in viéwof the'stiate of the art, upon the précise ând spécial devicés 

; described in and covered by them. The test thatany form which pro- 
duces theîsame effect upon the eye of the ordinary observer as that pro- 

' duced by the design covered by the patent is an infringement will.if 
applied to the complainant's patents, defeat both of them, it seems to 
nae, betMUse the effectupon the eye of the complaina;nt's ï)atent No;, 16,- 
039 fe certaiuly not essentially différent fromi that shown byi thé'Garey- 
HoWë coVer, in évidence in this case, froni theoldér art^ and theiStewart, 
Whiïé, andother coversishown in the circulara in jevidence herci ;while 
the Retaingtoh cover, with its Gothic top, fringed rail, inain pand, and 
Taised' centrai panel, with ;groovîngs and beadings. surrounding main 

'panel, 'aàd the beadéd. corners, s^ms to me to be^it full anticipatifai of 
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complaiUant's patent No. 16,040. In other words, if thèse old cases 
had been çovered by design patenta, there would be much more ground 
for Uiaintaining a suit for infringement against complainant by the use 
of thedeâgns covered by compMinant's patents than there is, it seems 
to me» for maintaining an action against the défendants for the manu- 
factùréàiwhioh are brought in évidence as alleged infringements. Being, 
tberefo*e,bf opinion, as alread^ saidj that patent No. 16,039, and the 
firet' a&d third daims of patent No. 16,040, are void as being for more 
> thàn bnéiomament in each,and that ail thèse claims in both patents are 
antidpated by the older art, and that défendants do not infringe, the 
bill is dianissîsd for want of equity. 



DuKKS r. Baueble ad, 
lOtreuit Court, JSr. D.nUnols. February, S4,il880i) 

PATinnI »0B<XllT|(in!tO1Tfl--lRniIKaBH«!nBrrDB8ieN »0B SBjnWO-MAOKHni COTSBS. 

Lettërsiiâtent Ko. liS.CMO, granUsd April 14, 1885, to Nicholas A. HuU, for "a de- 
sign '-foi^ tne oràbmeiitatioii of sawing-machine cases, consisting of the main panel, 
B. cp^ipri^g: th,e oei)t()r panel, >o,surrounded by the border, çt, formed of a séries 
01 b^dis, " are not infringed by à case wbose front is a single pièce eztendlng f rom 
coraeV to' b6mer« trith a 'rtUsed J^èoé ia the center sunouhâed by a grooved and 
beaded border, «^ there Is no pa^el on the front of snch oasa. . 

In Equity* i : 

Jbftn^.;Mw«, for complainant. 

Poofe <fc JBrotcn, for défendants. 

Blobgett^ J. This suit is brought for the alleged infringement of 
design patent No. 16,040, one of the patents considered in the previous 
case. Ante, 778. It is not necessary that I should discnss at length 
the featurea of this patent, as they hâve been fully considered in the 
preceding opinion. The infringenient insisted upon in^ this case is il- 
lustrated and shown, it is claimed by the complainant, ia whatisknown 
in the record as" Complainant'sEjchibit. Défendants' case D." With- 
out considering; any other défense whieh bas been discussed in the briefs 
or the record^ it is suffiçient, I think, to say that the défendants' case, 
. in évidence,^ doès not contain a front panel, the front of the case being 
a single i pièce ëxtending from end to end like the side of a box, 
with a icaised center j and around this center pièce is a grooved and 
beaded i border. What I hâve alrèadysaid in regard to the limited 
range or éedpeof this patent in the former case is sufBcient, I think, 
to show that this patent can only be maintained for the spécifie de- 
vice described in it, and certainly this défendants' case bas not a pan- 
eled front. Webster defines a panel "as a board having its edges in- 
serted in the groove of a surrounding frame, as the panel of a door," 
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In the light of this définition, there is no panel whatever upon the 
front of this case; and hence I dismiss this bill upon the ground thàt 
défendants do not infriuge. 



WiNBLAHD elàl.V. PiTTBBOBQH FoRGE & IbON Co. 
{CircuU Court, W. D. PennsyVoanîa. Pebrnary 38, 1890.) 

Txtmmi roti Inybntions— Eztbnt of Clàim— Pbiob Statb or Abt— Dibs fos Fobci- 
INÔ Dkaw-Babs. 

In Tiew of the prior state of the art, the fifth and slzth cl^ms of letters patent 
No. 804,891, for an improvement in the manufacture of dra^r-bar? for railway cars, 
granted to Dan 8t Caair Wlneland and Wickliffe C. Lyne on SeptemberZ, 1884, if 
sustalnable at ail, must be held to be Umited to the spécifie f orms of dies shown in 
ttel^flteht. 

In Equity. 

W. L. Pierce, 8. A. FÏK, and 8. U. Trent, for complainants. 

J. J. JohnsUm, D. 0. Rdnohl, and George H, ChriAy^ for respondents. 

Before McKennan and Achesok, JJ. 

ÂcÉSSON, J. Thë défendant is charged with the infringement of let- 
ters patent 1^0. 804,391, granted to the plaintiffs on September 2, 1884, 
for an improvement in the manufacture of draw-bars for railway cars. 
The spécification of the patent is mainly devoted to a description of 
that method of manufacturing draw-bars, and of instrumentalities to be 
tberein employed, in which the face-plate is made in two pièces, and 
each pièce is welded to an end of the body portion, which being bent 
80 as to bring together the inner ends of the two balf-face plates, the 
latter are welded together. Among the other described devices em- 
ployed in this method of manufacture, the patent shows two dies, des- 
ignated l and k. The former is a bed-die having a deep cavity for re- 
ceiving and holding the bent body portion of the draw-bar, and a shal- 
low cavity,— -a convex shàped recess, — ^lettered V, in its upper face, for 
giving the final shape to the face-plate, and in which the two half sec- 
tions thereof lie when welded together. The die, fc, is a drop die for 
shaping and welding the face-plate, and is provided with a central core, 
which enters into the opening in the face-plate, and with two outer 
jaws, fc', which project horizontally outward beyohd the edges of the 
cavity i', in the lower die, and act upon the outer ends of the two half 
face-plates, forcing them down into said cavity. The spécification, near 
its close, contailis the folio wing clause: 

"In Fig. 15, 1 show a modified way of forming the face-plate. Hère the 
bar, h, is shown as bent in the tnanner described, without the sections of face- 
plate welded thereto. A ring or link, m, of métal of suitable size and shape. 
is placed over the ends, a*, in the cavity, V, of the die, l, and is there sub- 
jected to a forging action of the die, k, which upsets it on the ends, a*, and in- 
v.4lF.no.l3 — 50 
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t<)i the cavityi l'., weldlng il«)i<îo >fhe foi-mer, aiid giving it thèëhape kjf iHe 

The plaintiffs allège that the défendant infringes thë'iSftli "kàià«ixth 
claims of the patent, which are as follows: 

"(5) The face-plate shaping and welding die, l, having a cavity for con- 
taining the body of the bent draw-bar, and a convexed shaped recess for shap- 
ing and welding the face-plate, substantially as and for the purposes de- 
scribed. {k\ The combination of the face:plato shaping and .welding die, l, 
with thedrbp die, k, having à'côre which' énters theopèhingïn ttie face-plate 
when acting thereon in the die, V, substantially as and for the purposes de- 
scribed." ;'■-,■ ■ ■"'.. .wii;-', '.-:-:\y^-- . .■ i ■. ■.•.':. 

J)i order to deterniine what, if anything, pf apaten^Jblftij^i^ure tbe§e 
cïài'ms émbrâce,' and thié' scopé that can rightfuUy be giveii to ithetn, ît 
will bB^îieiçe|$ô«ry at thî»;;|>ç^lit to ex£irtïinê,.iii thé light ;ôf::thè jnroofs, 
tbé 9Î^te'>é{ the art antèriôr fo th© daté of the aUeged inventibni Now, 

"èeftaiis îf là 'tbat^lôïig préVfôtely thé siïft'iiltaiieous Weldiiig «çtid shaping 
of metals by dies was well known and commonly practiceid, and ît was 
very old in tbe art to employ two dies acting against eaçh oither, one 
having a. tpngue pr proj^tion pn j^ts ■^wojtfing ijace j, and ;fbe other acor- 
j!:esppi}fiiç||g,ca^^ty or receçç'. ^ It ^aç aiso,,Qlcl and coiçmjiQ tp use dies in 
the mahufaciùré'^ of draw-bafk fpr rajlwajy ears. Referring to Wil^n's 
patent No, 117,954, of a date soearly as August 8, 1871, for improve- 
nieijiits^p ths ,Baanvifaotui;e;pf jd^aw-h^ad ff^çe-plates f|»rrailroad cai; Ppup- 
Uogs, we fil^i a pair pf dies ^or8bap^ngifàce-platQ8>i:^hf!lo or bed 
â^e bâyjiifç.a convexsh^p,8^'r^fes3, aruitl^je,drop-die a cpncaye fapq.an(} a 
dependjjDg .pentrai. punçb,j , Apd here-it njay be stated, ^hat the eyid^ce 
shows thai . ^^, ,'çras a eonjmji^n expediiei^t.in the artSr long; before tljp date 
of the inyén'tj|on ip questipn, to ,prqyi4^;ppe pf two opposing dies, with 
a stem tpeijtera correspon(ling;càviJ;y,pthepth^r, to actàgaguidetothe 
dies an(îi the article ôperatediOn, . ^he-^ilson patent No. 195,736, dated 
Qçtober 2,,l^|?7;iif'^^y e^çplftinstbeseypçaïsteps for Tnanufactwring draw- 
bars for r^i^w^j, cars under the system.l^ist hereinbefore referred to, in 
whiçhtbe^cfr|j]£ate is firsjt na^de in two. s^^ aod the patentshowsa 

perles of fpriging,jbending, ■and,welding;4ies, thç laststepi viz. , the welding 

./fogether.pi; 'mèjwo half |fàce-plate3, being accomplished by the use of a 

'curved'dipVi^,Wil30n'8ps^t«Bt No. 26^7,é2^ Npvember 14,, 1882, 

, shows a sçt oif ^i^ for fprmihg the faberplate, the bed-die having a deep 
cavity to î-éceiye". the entité body, of thp blank for the draw-bar, and. a 
wider flat reç^Siof an, oval .ébape in tbe, upper face of the die to repeiye 

, tbe head of; ^tb^ tlaiik, the' drop-die having a flat working face. Fin^ly, 
the drawipgs^.'pfjitbe ^^ji^sop; ; patent No., ,264,015, dated September 5, 

.1882, for aft ,4çmrpv^menti in the ija£^n,i;ifapture of l;he draw-bars, ex.bibit 
everything shown by Fig.'l5 of the plaiotiff's patept, and with moreac- 
çuracy do thpy illi|strate the proper maijner of j^laçing, with référence to 

' eacb 'ôtbeï,.''|hë'fring Ibfà'ï^^^ forni'ing!,fbè fapè-plate,,;âhd the ends pf 
tbe beat;1xPf|y ppïtiph, p^eparatoiy tptbfi opération pf welding them tp- 
gether, : ; îPbeiij jm *.he body of the spécification, the following instructions 

-aregivën:e!'j^> •^;iî .^•■: :■ .,.■■.,.'.:;::•■■■■;! ^- 'j-' ■ •:•,.-■>■,, 
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"The ringblank tltus fofmed, and the open ends of the blahk A, Fig. 2, 
being caised to a welding beat, are placed together, as represeiited in Fig. 4, 
the sides, c, c, of the ring being plâced upon the end faces, a*, of blaiilc, A, 
and the two thus welded together by what is linown as a 'butt weld.' In do- 
ing this, the body blank, A, may be set in the cavity of a suitable die, with 
the ends, a^, prôtruding a little, or the parts may be welded upon an anvil, in 
the UBual manner of wbrking iron." 

Nothing is expressly said in that patent about, the use of a drop-die, 
but it is pot going too far to say that the employment of a device then 
80 well knowii, and commonly used in working iron, is fairly to be im- 
plied. : Iq view, then, of the restticted field of invention open to Wine- 
land, and under the décision of the suprenoe court in Peters v. Manvfnctr 
uring ai.;,]i3p U. S. 626, 9 Sup. Ct. Rep. 643, where it was held that 
that the Peters patent of July 17, 1883, for "an improvement in dies 
for makingdash frames," was invalid for want of patentable invention, 
it is a serions question whether the fifth and sixth claims of the patent 
in suit, or eitherof them, can bç sustained at ail. But, if sustainable, 
assuredly must the plaintiffs be held to be limited to the spécifie forms 
of dies shown in the patent. 

The défendant manufactures draw-bars by the second method above 
referred to, in which the ring for the faCe-plate and the body portion are 
forged separately, and the two afterwards are welded together; and the 
defendant's dies are designed and àdapted for use in that method ofmàri- 
ufacture only. In doing that work, it is necessary that the upper ends 
of the side-bars of the body portion, when the latter is set in the deep 
cavity ofth© lower die, sball protrude above the forging face of the die, 
agreeabl^ to the suggestion madë in Wilson's patent' of Septenjbef 5, 
1882, and in practice this projectioin of the ends upwanlly is about two 
and a half inches in extent. The object of this is to provide the required 
métal for forming the fillets or curved enlargements, on thé under side 
of the face-plate, and to perfect the weld between the face-plate and bars, 
and strengthen the latter. Now, to the end thatthering may be guided 
aright, and kept in proper position with respect td the protruciing éôds 
of the bars, and also for the purpose of confining the métal during the 
upsettlUg opération, and securing its spread in the desired directions, 
the aide walls of the oval cavity or chamber in the defendant'â lower dié 
are carried up at least four inches above the forging face of the die, and 
in this partibular the defendant's lower die differs from die l, of the pat- 
ent. Then, again, the defendant's upper die does not bave thé plain- 
tiffs' horizontal projecting flanges or "jaws, A"', but it enters and fits 
closely the oval cavity or chamber of the lower die. The plaintififs' 
drop-die, indeed, could not be used in combination with thedefendant'a 
lower-die, for the "jaws, &,' ", would prevent its approach to the métal 
in the chamber. 

; Thèse différences between the dies of the two âets are décisive of the 
cas&,>'for Wineland was a mère improver (exhibiting, at best, but a low 
degreo of originality) of old devices^ and there is no basis for the sug- 
gestiou,tha^ the défendant bas made merely colorable changes. In our 
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judgment, the proofs establish that the peculiar features above men- 
tioned, présent in the defendant's dies, arenecessary for the accomplish- 
ment of the work required of them, and that, both in construction and 
opération, the dies of the respective parties differ materially. It is 
manifest from the patent itself that the dies l and k were specially de- 
signed for use in that System of manufacture first described in the spéci- 
fication, and treated therein at such length, and they work efficiently 
in welding together the two half face-plates as the last step in that 
method. But the évidence satisfies us that those dies are not adapted 
for successful use in the System of manufacture practiced by the défend- 
ant. Upon the whole, we are of opinion that the charge of infringe- 
ment hère made bas dot been sustained by the proofs, and the bill of 
com plaint must be dismissed. Let a decree be drawn dismissing the 
bill, with costs. 



Innis v. OïL City Boiler Works. 

(CirovM Court, W. D. PennsyVvania. February 28, 1890.) 

1. PatbswI fob Inventions— Pbiob Statb ,op thb, Abt— SteautEnoines. 

Iietten patent No. 230,943, for an ilUpToyement in steam-engines, grantëd to WiU- 
iaïU'J. Innis, Auguat 10, J^SSO, considerediisrith référence to the prior state of the art, 
and construed, and Tiela not to be infringed t>7 the defendant's engine. 

3; SaMB— EXTBNT OF ClAIM— ÊXHAUST CfaA'MBBB POB STBAM-BNaiNBS, 

" Where, in a patent for an improvément in steam-engines^ eàoh ôf thâ olalms speoi- 
fie&as one of the éléments an "exhaust chamber, " the désignation ia ^ t^m of lim- 
• itàtion, importing a compartment fer holding spent steam, and a construction of the 
èlaims which would take in a lire ateam passage- wayis inadiniâsible,! 

In Bquity. 

Jam£»:0. Boyce aindW^ BaJcewéll, foT Qomp\a.ina.nt ' 

Geo. S. Christymd John K. HaUock, far irespondent. 
Before MgKennan and Acheson, JJ. 

AcHESON, J. This suit is brought for the'alleged înfrîngement of let- 
ters patent No. 230,94S, for an improvement in ateam-engines, granted 
to William J. Innis, Aùgust 10, 1880. The declared objeet of the in- 
vention is toconstruct "the cylinder, steam-chest or valve chamber, and 
exhaust chamber of a steam-engine" in a better, stronger, more compact, 
and cheaper manner than bas hitherto been done, and to effect a free 
discharge yf ail condensed water from the cylinder. The spécification 
further sets fortjb that as gènerally constructed the cylinders of steam- 
engines arcf^first castsepatately, and must be planed and finished to re- 
ceive the steam-chest, which must be likewise finished, "as also the ex- 
haust chanibet;" andttieseare then secured together by bolts and nuts, 
which is éjçpensive, and leaves the joints liable to leak. It is then etated 
that, 4o obvia te thèse difficulties, the patehtee casts the cylinder, (A,) the 
steam-rchest or valve chamber, (B,) and the exhaust chamber, (C,) ail in 
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one pièce; and secures compactness and strength by having the steam- 
chest or valve chaiiiber and the exhaust chamber in the base whioh sup- 
ports the cylinder; and that, by suitable cores in the casting, unnecessary 
weight is avoided, and an air-jacket is provided for the sides of the steam- 
chest or valve chamber. Fig. 1 of the drawings, which is a longitudinal 
section of the casting, shows a prolongation, (lettered F,) which the 
spécification states is "an extension of the exhaust chamber to accom- 
date a greater length of heater pipes than could be placed in the cham- 
ber, C." The patent bas six claims, of which we quote two as spéci- 
mens of alL 

"(1) The corabination of cylinder, A, piston- valve chamber, B. andexhanst 
chamber, O, arrangea' substantially as shown, and produeed at one opération 
of casting. (3) As â new article of manufacture, a cylinder, valve chamber, 
exhaust chamber, alr-jacket, supports, flanges, and suitable ports in one pièce, 
constructed and arranged substantially as shown and deacribed." 

The air-jiacket also enters into the fourth and fifthclâims, but the "ex- 
haust chamber" is named as an élément in every one of the six claims. 
Several distinct défenses are set up, but, in the view we take of the case, 
it is only necessary for us to consider the déniai of infringement. 

The casting for the defendant's engine embodies in one pièce a 
cylinder and piston-valve chamber, arrangea substantially as shown 
in the plaintifl's patent, and also a port or longitudinal passage- way, 
for the flow of live steam from the boiler to the piston-valve chamber, 
Jocated below the valve chamber, and; in the same relative position as 
the plaintiffs chamber, C; and the defendant's engine bas an exhaust 
chamber in another and distinct casting, which is bolted to the outside of 
the cylinder casting. Now, it is plain that the défendant does not use 
Any of the combinations of the patent in suit, unless his live steam pas- 
sage- way is the équivalent of the plaintiff's exhaust chamber, C. But the 
defendant's passage-way doés' not pérfotûi the function of a chamber in 
any proper sensé of Jl^t term. In façt, it is a sirnple conduit for the 
transmission of steam under full pressure. It is wide of the mark to say 
that the defendant's live steam passage-way might be employed as an ex- 
haust port, when in fact it nevér has beeh used for that purpose, and' no 
fluch use is contemplated. Moreover, the évidence shows that it is too 
small for practical use as an exhaust chamber for holding heating-pipes. 
Again, "exhaust chamber" is a spécifie term. The name imports a eom- 
partment: for holding spent steam. The spécification of the patent un- 
jnistakably, évinces that ttie purpose of the exhaust chamber, C, is for 
heating, by means of exhaust steam therein, feed water, by passing it 
through pipes placed in the chamber. The patent contains no intima- 
tion that chamber C perfonps any other funCtion, and itwould be an un- 
warrantable expansion of theclaimsto construe the terin "exhaust cham- 
ber" as covering a live steam passage-way. The conclusion that the 
xlesignation "exhaust chamber" is a term of limitation is supported by 
thie décision in Bridge v. Bfown, 6 Fish, Pat. Cas. 286, where — the in- 
veiition consisting of an apparatus for tnàking extfâcts from tanbark by- 
ihe utiliEation of exhaust steam, and on© of the éléments of the claimwâiS 
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th© ''exhaust pipe, D ,^' for conducting the exhaust steam to a, l?ox where 
thft work wasdonet— it was held that.at pipe connecling diïaetly with the 
boiler was not the equivalêat of;the"exhaust pipe, D."Iniifurther con- 
firmation Qf the correctness of our conclusion, it may hé hsi-^âtated that 
dhe defendant's proofs estahlish the construction and use; of ah engine — 
the Davis engine — prior to the date of the plaintiff 's invention, in which 
thecylinder, piston-valve chamber, and a live steam passage-way were 
caatiin one pièce; the three mentioûed ;parts having the samerelative po- 
sitions as the same parts in: the defendàht's engine. And the plaintifF's 
expert, Mr. Porter, admits that, in respect to thèse matters, the defend- 
ant's engine more nearly resembles the Davis engine than it does the 
plaintiff 's. This évidence was objeeted to for want of the prescribed stat- 
utory notice. Butit was not offered tô defeat the plaintiff 's patent by 
prôvihgftntiçipation, but to show the ptîor state of thëart, and wethink 
was admissible undèr the àuthorities. ' Srovm v. Piper, 9Ï U. S. 37; 
Dunbar V, Mym, 94 J3.:S. 187; Skmm v.EaUroad Go.,107 V. S. 649, 
2 Sup. et. Repi 663. New, the effeotof this proof is to preclude a con- 
struction of the claims of the patent which would take in the defendant's 
live steam passage-wayç and to rwjuiré that the term " exhaust chamber " 
sball be accepted in Itsinatural and more litéral signification. As we 
havealready seen, the «xbaust cbambéri ia an élément in every claim of 
the patent, and it miist be reoeived;in the same sensé in idl. The ré- 
sulta theivfore, is thà| iM infringemeni bas been shownj and the bill of 
complaînt must be dismissed. Let a. decree be drawQ dismissing the 
bill, iidth oosts. : ; ; 
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L PaMIW!» TOR lNVBNin<»l's-i-St*lœOSCOPB»i-PATSirTABrLITT; ■ ■- '■ 

'Letterç.patent No. 161,(^76, Issue^ JuneS, 1874, tq, Henry Dow, for an improrement 
in leÀs frwpés of stéréoscopes, consisting^ in making the lens-holder itself as large 
fis âtià isefiiahite fronts f ormerly ttSeâ, aiiâ râibbetting out its Inner yâ'gâ into a groore, 
toTeçeiro.tbQ end oftbe taqpd, is not inyaU4[for want ofrinventlpn. 
8. Samb— {^Èlimiitabt Injonction. , :,,.:- 

' Whërè.'in a suit to réstrain the infnnm&ënt of a patent,^ It appears that the de- 
. Henda^tiis usin^ the précisé thlng desâribpd in the patent.' and that the patent bas 
been acqulesced in by every one ezoept the ^^f endant, and , even by him for a long 
tiine; s preiiminary injunction uiay Issue, tliough there has béen no prior adjudica- 
tioiiof the validityof the patent. i - :;• 

In BJqujty, On motion for preliminary; injunction." 
f)-anMm^tt,ior omUxr. .^; 

James fC.BaicMder, tôt defendaaU : 

jWhesubr, J, Tbissuit is braUght upon letters patent No. 151,576, 
dated June 2, 1874f and grantéd touHenry Dorr for an improvement in 
l«îS franigSïïQf sterieoscopes. Theirinivention appears to bave been pat- 
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«nted while the inventor was employed by the orator and défendant, as 
partners, in making steorosoopes, and assigned to the orator. The de- 
fendant now setsup that he then supposed the assignaient to be for the 
benefit of both. He did riot, however, takè' méasùrës tô secure the ben- 
efifof it to himself, and does not show but that theorator is nowequita- 
bly, as well as legally, eritî;tle|d to thè patent. It bas neyer.^éen ad- 
judged-tp be valid in. anyjndicial proceeding. A suit in the courts of 
the state has been inaintained against the défendant for à balapce of Roy- 
alties under a license to use it^ but that would not necéssarily ihvolvé ife 
validity; Whitëv. Zèè, 14 Fed'. Rep.789', McKay-v. Jaclâman, i7<^fed. 
Rep. 641. The cause is now heard upon a motion for a prelimihary in- 
junction, and such ab injûriction will not ordinarily begranted Wiliout 
such' prier adjudication. M tHs case the patent appears to havé been 
alwa;y8 acquiesced.in byeveryone but the défendant, and by him for^ 
long time, by taking a license, and paying royalties uhder it. This suf- 
fioiently éstablishes ita;vaiidiiy;for this'purposev without any exprefes 
prior adjudication. Sim. Pat. 251/, ; „; i /. î ' : 

No question asto infringement arises. The défendant, in hisanstcer, 
admits use of the précise thing patented- in making, stéréoscopes for Sale. 
The principal question made is as to whether suflBcient invention was in- 
volveâ tO'liphôld the patent!" ILenis-hDlïïér^fitting itito the .buter end of 
the hoods pf the stereoscopeè wefe in use before. A separate front, haw- 
ing ah opening over the lensès; and covering the end of the faood, was 
sometimeB added. The iîiveûtion con8iBt)e4 iû making the lens-holder 
itself as large as thesë fronts would be, and rabbetting ont the inner edge, 
making a grôove toreceive tbe end pf the hood, whidi would be coverèd 
by the outside of the groovej Rabbetlted grooves were old, and well 
knowh. Making them' thei^ is said in argument to bé only a new use 
of them. But making a iabbetted groove on the edge of the old lens- 
holder was not ail that was done. The holder itself had to be contrived 
into the proper size and shàpe, in proportion and relation to the hood, 
-to makethe rabbetted groove on its edge answer the purpose of fixing it 
ihto, and covering the end of,' the hood. There was no room for any 
great exercise of invention; but no one had done this before, and when 
done, the léns-holder produced appéars to bave immediately superseded 
ail others. : The accomphsbïnent of this resuit was nôt so clearly within 
the domain of mechanical skill and judgment, and without that of inven- 
tion, as to appear to warrant the conclusion that the patent-office was 
wrong in deciding thatwhat the inventor had produced new amounted to 
a patentable invention. Simi. Pat. 41; -Smith v. Vukanite Co., 93 U. S. 
-486. The orator is himself a manufacturer of thèse things, and bis 
exclusive rights under the patent cannot wdl and efiGsctively be secured 
■ to bim without an injunction. Motion for |>reliminaiy injunction granted. 
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Rapp »j Kellinq. 
; I (CircuU Cofwrt, S. D. NfW TorH. February 27, 1890,) 

1. tiiTitHTB FOB Inventions— AesiGNMEHTS. 

. A Krant oî the exclusive right to ,make, use, and sell a patented article throngh- 
dnt the tJnited States for the full térm of the patent is to be treated as an assign- 
mental enabling the assignée to bring suit in bis own name against the patentée for 
ail inf ringement. 
t. Bave— Action pob Infrinosment— Jcbispiction. 

^e circuit courts bave jurisdlction of such a suit, as arising nnder the laws of 
tbe pnited States, even though one issue in the case is whether the grant is still in 
force.' 

Ih Eqnity. On motion for preliminary injunction. 

Suit by John W. Rapp against Max Kelling for infringement of letters 
patent No. 416,265, issued to défendant, Kelling, December 3, 1889, 
for improvement in fire-proof doors. Défendant had granted to plaintiff 
tbe exclusive right to make, use, and sell doors embodjing such improve- 
ment for the full term of the patent. 

■fVaftofo i%r6eg, for complainant. 

A, BriUmi Havens, for défendant. 

Wallace, J. It seems quite plain in thfs case that the complainant 
isnota licensee of the défendant, but that the instrument by which the 
défendant transferred to him the sole and exclusive right to make, use, 
and sell the subject of the patent throughout the United States is to be 
treated as an assignment. Even if the instrument did notvest the com- 
plainant with the légal tîtle of the patent, it enables him to maintain a 
suit in bis own name against the patentée for an infringement. Little- 
fidd V. Perry, 21 Wall. 205; Qayhrv. WUder, 10 How. 477. The bill 
is in the ordinary form of one brought by the owner of a patent against 
an infringer for an injunction and an accounting. The case which it 
inakes differs from ordinary actions for infringement only in the fact that 
the défendant is the person to whom the patent was originally granted. 
The bill, therefore, présents a conlroversy of which this court bas juris- 
dlction, and, even though one issue which may be raised in the case is 
whether the granit is still in force, that circumstance does not pervent the 
controversy from being one arising under the laws of the United States. 
But, althoùgh the complainant may bave failed to comply with some of 
the terms of the agreement by which bis interest in the patent was ac- , 
quired, his failure to perform them does not work a forfaiture of the 
grant, and tbe only rémedy of tbe défendant is an; action for damages for 
breach of contract. Hariàwm v. Day, 19 How^ 211; Mackaye v. MaUory, 
12 Fed. Rep. 828. If the complainant bas refused to comply with the 
^îonditions of the contract on his part, and without sufficient reason in- 
sists upon ignoring them, the court should not assist him by a prelimi- 
nary injunction in enforcing rights which at a final hearing it may be 
constrained to protect. A party cannot ask the court for any extraordi- 
nary assistance preliminary to a final decree, if he does not come into 
court proposing to deal fairly with his opponent. 
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The only question in the case is whether the compkinant should be 
denied a preliminary injunction because he bas violated the agreement 
under which he acquired the exclusive right to the monopoly of the pat- 
ent. As this question bas not been argued, counsel wiil be heard apon 
it at the time to which the motion was continued. 
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iCirmit Court, E. D. MiehAgan. February 20, 1890.) 

1. IlABIirB iNStIBANOB— CAtrSB OP LOSS. 

Wbere a stranded veesel is voluntarily scuttled to sare her from a storm wMoh 
began several hours af ter ahe stranded, the proximate cause of tbe loss arising f rom 
Bucb scuttling is the storm, and not tbe strànding. 

2. Same. 

A vessel wblch was going in a fog at an immoderate rate of speed was stranded 
because the master changed her course two minutes before the yessel would bave 
reached the proper place for turning, he supposing tbat she had reaohed such point. 
Meld, tbat the strànding was not caused by &e négligent rate of speed. 

In Admiralty. On appeal from district court. 37 Fed. Rep. 220. 

Jackson, J. The material facts of this case, on which the questions 
of law arise and the rights of tbe parties dépend, are the foUowing: 

Thesteam-propeller Ontario, owned by the Ubelant and valuedat $55,- 
000, was in May, 1883, insured against total loss and gênerai average, only 
to tbe limit of $49,500, in fire Insurance companies, one of said fire eorapa- 
nies being the respondent, whose policy was for the sum of $17,500 inaur- 
ance upon the body, tackle, apparel, and otber furniture of saidpropeller. 
In tbe body of the policy the adventures and périls which the respondent 
undertook to bear and take upon itself were those "of the lakes, .rivera, 
canals, fires, jettisons," tbat sbouid come to tbe damage of said vessel or any 
part thereof. It also contained tbe following exception to tbe gênerai liabil- 
ity of tbe respondent or insurer: "Excepting ail périls, losses,misfortunss, 
or expenses conséquent upon, or arising from, or caused by, the follow- 
ing or otber legaUy excepted causes: Damages tbat may be done by 
tbe vessel hereby insured to any otber vessel or property; incompetency 
of tbe master or insufficiency of Ibe orew, or want of ordinary care and 
skill in navigating said vessel, and in loadlng, stowing, and securing the 
cargo of said vessel; rottenness, inhérent defects, unloading, and ail otber 
unseawortbiness; theft, barratry, or robbery." Indorsed upon the polioy 
was the following: "This policy is free from any loss caused by or in 
conséquence of fire, and covers against total loss and gênerai average 
only." On October 11, 1883, wbile said policy was in fuU force, tbe 
the propeller, laden with a large cargo of miscellaneous merchandise, left 
the port of Sarnia, Ontario, bound for Dulutb. Sbe Was in ail respects 
properly officered, manued, and equipped. She had an amply suffi- 
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ciédt crew, with compétent, experienced, and skillful master and mate^ 
whb wére familiar withthe route;.; ■ Her cargo was properly loaded, 
Btôtred, and secured. and the viessel was entirely seaworthy, aiid free froin. 
Wrttenàess or other inhérent defects; Her cargo was; insured by several 
companies other than respondentj .. The Ontario reached thé port of 
Kincardine at noon of October 12th, and left there about 1 p. m. of that 
day, the weather being fine, the lake smooth and calm, with only a slight 
wind from the southward. The course after leaving Kincardine is N. E. 
by N. to Point Douglass. From there to the "Dummy," the entrance 
of Southampton harbor,. the course is N. E. half E., which takes the 
vessel cleaï 6f the shoàl'dt or ileàr'Nîne-iy^ile Point on thé east shore of 
Lake Huron. This portion of the route from Kincardine to Southamp- 
ton is usually tuti ôiii tîmè, and the Cidùrsë' of vessëls is maîntained from 
Kincardine until Point Douglass is passedjthen itischanged by porting 
for Southampton» The master of the Ontario went off watch, ànd the 
mate took chargeof the' vessel'a navigation, soon after leaving Kincardine. 
The propeller was running oh time, ùpon the usual course, ànd at her ordi- 
naryspeedof about IQwîlesperboxiriii About2o'clockp. M. "avery wet, 
dense, hfevyfpg';'caniëùp» which èliùï but from view aUlandmarks and 
natural objects. The propeller contînued on her course at her ordinary 
speed of 9 or 10 miles per hour. When she had run ont his time, the 
maté called the master, who ai onc6 oBme on deckj took his position in 
front of the pilot-house, and sent the mate to the mast-head to ascertain 
if ahything could be seea over the fog. The master, sUppdsing that the 
{iropeller hfliâ clearëd the point, as shé had run out her time, ported the 
vessel 80 as to change Her course for Southampton, but flnding from the 
vessel's movements almost immediately afterwards that she was getting 
into shallow Water he at once starboarded ber wheiel and checked down. 
The propéllerj howetver, stranded upon the outer edgeof Nine+Mile Point,^ 
eight br nitid ihiles &ûtu the harbor of Southampton. If she had run 
one or two CttlfaRÎtes more on her original course, or ifshe had run 100 
feet further to the north and east before porting her wheel, the point 
WOUld haW been cleared, and the stranding would not hâve occurred. 
When he came Ùpon deck, at the caïl bf the mate, the master did not ex- 
amine Me Compass to ascertain the exact course of the vessel. The 
sttatiding was caused by his porting a minute too 80on, and occurred 
abont 2:30'p. M., while the dense fog w«s still prevailing and obscuring 
ail landmarfcs. After sti'anding, efforts were made to back her off, but' 
without sucoess. Then her anchor was put out, and thé attempt made to 
work her bow out into the lake by the use of the wiudlass. While thèse 
efforts were being made the clerk ofthe'boatwas sent ashoreto telegraph 
toSarniafdif'thë assistance of a tttg topûll the vessel ofF. She could hâve 
been readily and easily pulled off by a gijod tug, without lightering her, as 
she wâs only aground at or on her heel. In her efforts torelease herself, 
the Ontario broke her wheel and shoe; ISiis was the only daùiage she sus- 
tained directly from the stranding andthe efforts to get her off. The cargo 
waS'iQlloïeBpect injured ordamaged bythe stranding, or theattempts to 
rèlease, the vessel. While the vessel was being gradually worked off by 
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the use of ierianchor and windlàss, and about four hours after the strand- 
ing, the wind, which had been from the southward and light when she 
grounded, changed to the northwest, commenced blowing hard, and the sea 
began to rise, indioating the approach of a severe storm. The heavy sea 
prevented ail further efforts to get the vessel otf by means of the anchor and 
windlass. The storm continued to increase in force and violence, and 
became so severe that the lady passengers and childreiï were put ashore 
in the eariy part of the night. About 10 o'clock at night, the stormicOn- 
tinuing to increase in violence, and the wind coming from the lake, the 
vèssèl comihenced pounding, and was in imminent danger of being driven 
onto the shore and becoming a total wreck. To avoid this threatened 
and impending danger, the master, after consulting with lus officers, 
opened the sea cocks, and scuttled the propeller. , As the resuit of this 
scuttling portions of the cargo were greatly damaged, but the vessel hem 
self and the remainder of the cargo were saved. The storm continued 
throughoutthe night of the 12th of Ootober, and at daylight on the ISth 
(Sunday) it was still so severe and threatening that ail the passengers 
were landed. It continued during Sunday. Sunday night it blew sù 
hard that the officers and crew abandoned the vessel, expecting she would 
become a total wreck before morning; but on Monday morning, the storm 
having abated somewhat , the officers and crew returned to the boat . The 
storm was so violent, and theeea so heavy, that the wrecking tugs with 
steam pumps could uot réach the Ontario Until Monday afternoon. 
Agents of ail or most of ttie underwriters except respondent came with 
the tugs, and took charge of the opérations of getting the propeller off, 
which was accomplished on Tuesday, the.l5th of October, and done 
without spécial difficulty aftér she was pumped out. She was towed 
with her cargo to Sarnia, wherethe underwriters in charge unloaded and 
disposed of the damaged portions of the cargo, and where the vessel was 
repaired. The matter of adjusting the loss was referred to a skilled ad- 
juster of Toronto, most of the underwriters expressly consenting to the 
appointment and sélection ofsaidadjuster. Respondent's gênerai agents 
were informed of his appointment, knew that he was proceeding to make 
the adjustment on the basis of gênerai average contribution, and when 
the adjustment was completed were notified of the resuit thereof, and 
made no objection to the proceeding or to the award. Ali the under- 
writers on the vessel, except respondent, paid their respective propor- 
tions of the gênerai average loss charged against the Ontario under and 
according to the adjustment. 

The respondent refusing to recognize its liability for any portion of the 
loss sustained by the Ontario, under the gênerai avertie insured against, 
in, and by its said policy, the libelant filed its libel to recover of respond- 
ent its proper proportion of said gênerai average loss. Several défenses to 
the suit are set up by respondent in its answer; theone ultimately mainly 
relied on, however, being that there was a want of ôrdinary care and skill 
in the navigation of the Ontario at the time the stranding occurred, and 
that such stranding was the direct or chief cause of the loss, thereby ex- 
empting respondent from ail liiability therefor under the exception coa>- 
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tàined in the poliey. On the first submission of the case the leamed dis- 
trict judge adjtadged and decreed that libelant was entitled to recover ils 
damages for tiie loss set forth in the libel, and for the purpose of ascer- 
taining the amount thereof a référence was made to a commissioner to 
take proofs and report the sura due libelant for such damage, When the 
commissioner's report, which found the amount due libelant from re- 
epondent to be $3,074.22, with interest from August 27, 1887, the date 
of filing the libel, after disallowing the item $376.28 for new wheel and 
shoe for the propeller, and other items for telegraphing, wages and board 
of crew, use and damage to hawser, and services of tugs and lighters in 
puUing oflF the Ontario, came before the court for final action thereon, 
both sides havlng reserved gênerai exceptions thereto, the respondent 
asked a reconsideration of the question of its liability under the terms 
and provisions of its poliey. Such reconsideration was had, and the 
court reached the conclusion that the master was guilty of gross négligence 
in approaching the land, and in eiideavorîug to enter the harbor of South- 
ampton at the speed of 9 or 10 miles per hour, in a very wet, deiise, and 
heavy fog, as thick as ever occurred on Lake Huron, and that, if the loss 
had been total, libelant would not hâve been entitled to recover by reason 
of the exception in the poliey exonerating the insurer from liability for ail 
périls, losses, misfortunes, and expenses arising from the incompetency 
of the master or the insuflficiency bf the crew, or want of ordinary care 
and skill in navigating the vessel. The libel was accordingly dismissed, 
with côsts. The reasons given iû support of the conclusions reached by 
the court below are fuUy and cléarly stated in the opinion of the learned 
district judge, reported in 37 Fed.Rep. 220. 

Libelant seeks by its appeal a reversai of the decree dismissing the 
libel, and a recovery against respondent. for its proportion of the gênerai 
average loss arising from the scuttling of the vessel. The right of the 
district court, when the case came on for 'learing upon exceptions to the 
report of the commissioner, to reconsider and reverse its décision as to 
respondent's liability, made when the référence was orderedj is not, and 
cannot bej.questioned under the au-thOrities. Foumiquetv^ Perhins, 16 
How. 84; Green v. Msh, 103 U.S^ 518. Neither is the correctness of the 
amount apportioned and chai^ed against respondent by the report of the 
commissioner controverted by either side. But the two questions raised 
and discussed before thîs court are those on which the district court rested 
its decisionv viz. : Mrst, was there a want of ordinary care and skill in 
navigating the Ontario which led to her stranding? and, seœnd, was such 
stranding,' in a légal sensé, the proximate cause of scuttling the vessel so 
as to defèat libelant's right to recofrer the gênerai average loss sustained 
therebyî 

It is settled by the authorities that stranding is a péril of the sea and 
lakes, and that a poliey ôf insurance against périls of the lakes covers a 
loss by stranding, although arising.from the négligence of the master or 
crew, in the absence of an express exception to the contrary, for the rea- 
son that the insurer undertakes to indemnify the assured against losses 
from particular risks,.without any itnplied undertaking on the part of 
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the assured that his agents shall use due care to avoid them. Insurance 
Oo. V. Sherwood, 14 How. 351-365; Insurance Co. v. Adarm, 123 U. S. 
67, 73, 8 Sup. a. Rep. 68; Steam Co. v. Insurance Go., 129 U. S. 438, 
9 Sup. et. Rep. 469; and Gopdand v. Insurance Co., 2 Metc. 432, 448, 
450. The policy in the présent case contained sach an express exception 
against négligent navigation, but the fact of stranding does not in and 
of itself raise a presumption or croate any légal inferenee that it resulted 
from a want of ordinary care and skill in navigating the vessel so as to 
bring it within the opération of the exception. The stranding being a 
péril covered by the gênerai terms of the policy, it raised a prima Jade 
case of liability against respondent for such losses thence arising as came 
within the provisions of the policy, and it devolves upon the respondent 
to show that such stranding was conséquent upon, arose from, or was 
caused by, the négligent navigation of the vessel. The rule laid down 
in Transportation Co. v. Domier, 11 Wall. 129, seems to me to impose this 
burden upon the respondent. But it is not very material upon which 
side rests the burden of proof of showing whether there was or was not 
a want of ordinary care and skill in navigating the vessel, as there is little 
or no controversy or conflict touching the facts bearing upon the question. 
No incompetency of the master or mate, nor insufficiency of the crew, is 
either claimed or established. The respondent vests its claim of a want 
of ordinary care and skill in navigating the Ontario mainly, if not solely, 
upon the fact that the vessel maintained her speed at the rate of 9 or 10 
miles per hour in a very wet, dense, and heavy fog. This is the distinct 
act of négligence charged against the vessel, and relied on as the cause of 
her stranding. Bearing upon this alleged improper rate of speed, coun- 
sel for respondent calls attention to the thirteenth article df a Canadian 
etatute entitled"An act tp make further provision respecting the naviga- 
tion of Canadian waters, assented to May 7th, 1880," which provides that 
"every ship, whether a sailing ship or steam-ship, shall, in a fog or fall- 
ing snow, go at a moderate speed," By another- section the non-observ- 
ance of the rules provided by the act is deemed a willful default by the 
persôn in charge of the vessel at the time, rendering him liable for any 
damage to pérson or property thence resulting. This Canadian law was 
neither pleaded nor proved. It is therefore doubtful whether this court 
can properiy take notice of it; the rule being "that the courts of one 
country cannot take cognizance of the law of another without plea and 
proof." Steam Co. v. Insurance Co., 129 U. S. 445, 9 Sup. Ct. Rep. 469, 
and cases cited. But there is no occasion for looking to or considering 
this Canadian act, as the twenty-first rule of our own navigation statute 
(section 4233, Rev. St.) provides that "every steam-vessel shall, when in a 
fog, go at a moderate speed." The purpose of this requirement, as stated 
in the case of The Pennsylvania, 19 Wall. 133, 134, was to guard against 
danger of collisions. What is "a moderate speed " çan hardly be precisely 
defîned; it must dépend upon the circumstances ofeachcase. In The 
Portsmoutk, 9 Wall. 682, the vessel's speed of 8 or 9 miles an hour in a fog 
was considered excessive. Other cases are to the same effect. I accord- 
ingly concur with the district judge in the conclusion that the Ontario 
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was at feult in maintainîÉg'à speéà of 9 or iO miles an hbur in tKe dense 
fog. théû prevailing, Règarding the veasel's speed as being immoderate, 
âiid as ctÀiâtituting négligent navigation under the circumstances, the 
qti^tibii'still rèmaiiis whether this fault contributed to the stranding,— 
thatiiSf'Whetbôf the vessel's' inaprbper speed was in any prbper sénse thé 
cause bfsoeh'i*ranàing. If her speed, ho wever immoderate or excessive; 
Idid not cbrttribute to thie disaster, or had nothing to do with bïinging it 
<abonti it cannot be chafgéd ag&inst the vèssel sofas to be of àny aVail to 
xeis^onû&nt: ■ lu The Farragùt, 1^0 W&ll. 334, 839, the absence of a spécial 
lookont was chargéd as a fault. ' The court said : "It is perfectly évident 
that'theabsenceof a spécial lôôkout had nothing at ail to do with the 
happening of the accident, ànd ihereforè it can hâve nothing to do ;with 
fixing the liability of the' |iartiés." This principle has been repëatedly 
recognized and announced. Applying it to the présent case, I am unable, 
after a careful examinatiôn of the Ibots and circumstances preceding and 
attending the stranding, to seè thât the vessel's speed, whether moderate 
or immoderate, had any oônnetttiôn whatever with her stranding, or in 
any way contributed to that dîsastér. Her rate of speed would, undoubt- 
edly , hâve its bearing upon the force with which she would striké in ruh- 
ning upon shoals. It WOUid thus afifect the question as to the ease or 
difficulty of getting the vessel off, ahd would be calculated to producé 
greater or less injury in the evënt of striking, according to whétheir fehe 
was moving fast or slow. Btit thèse are effects or incidental results of 
thé stranding, and throwlittle or no light upon the material question, 
whether the stranding was caused by the vessd's imprbper speed. Libél- 
«nt seeks no recôVery for, nôr does the policy covér, the partial injury to 
the Ontaïio sustained as the direct or immédiate resuit of the strandingi 
Several captains of large cxpôtience and familiarity with the subject 
testify that it Was the gênerai nsâge and custoin of Ganadian vessels nav- 
igating this route to run on time, and màintain thisordinary speed, not- 
•withstanding the prevalence of fog, ahd that asidé from the danger of 
collision with other cralt this was the safer bourse to pursue until within 
a short distance, say a mile or half mile, from thè "Dummy," at or near 
the entrance tb Sbuthampton harbor. This " Dummy " was four or five 
miles beyond the point at which the Ontario stranded. The reason as- 
signed by said witnesses for the statement that it is safer to run on time 
àt ordinary speed than to cheok up in a fog, is thàt this course affords 
a better reckoning as to the place and position of vessel, and location of 
iandmarks. It' is not shown that this gênerai usage and custom was 
known to respondent; nor can it be relied on to justify a rate of speed 
forbidden by laW. While this is sb we may, howeyer, look tb the facts 
ànd circumstances attending the vessel's runnîng on time to asdertain 
iwhat contributory connection, if any, existed between the speed main- 
'tàined and thë stranding. On running the regular course on time from 
Kineardine to the place of stranding, a distance of 20 miles, there wàs 
little or no déviation. Having run ont her time and in a proper direc- 
tion, the master, suppbsing that the vessel had passed Nine-Mile Point, 
and that the proper position had consequently been reached forchang- 
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ing heir course in the direction to màke Southampton harbor, ported the 
vessel's wheel one or two minutes too soôn. If she ha,d goae a hundred 
feet further on her course, N. E. by N. , before porting, the point of strand- 
ing would, as the master supposed it was, hâve been cleared. It thuis 
appears that the vessel in running on time fell only one or two minutés 
short pf passing the shoal on which she struck. A fraction more of 
speed, pr a delay of two minutes in porting her wheel, would hâve pre- 
vented the stranding. How can it be said that the vessel's improper or 
excessive rate of speed eithercaused or contributed to the disaster undèr 
such circutristances? The mistake of the master in porting a trifle too 
Boon was not due to the vessel's immoderate speed. Ordinary care àhd 
skill did not require the Ontario to stop when she encountered the fog, 
and wait until it should eleiar up. No law imposed sqch a requireriïèht.' 
She had the right to keep moving, provided she maintained her propër 
course. Having run out her time at a known speed, whether moderate 
or immpderatçj the master fairly and reasonably assumed that the ves- 
sel had reached the position on her voyage where, in the course of proper 
navigation, her wheel should be ported. He was mistaken, ported too 
soon, and, grounded. But what had the vessel's improper rate of speed 
to do with that mistake, or in bringing it about? I am unable to see ahy 
connection whatever. It hasnot been claimed that the master's act in port- 
ing the vessel's wheel one or two minutes too soon waa, under the circum- 
stances, a want of ordinary oare and skill in navigating the vessel. Tested 
by the authorities the master's mistake which led to the stranding was not 
négligent. In Brownv. I/yrm, 31 Pa. St. 513, it is said that "ordinary care, 
skill, and diligence is such a degree of care, skillj and diligence as men of 
ordinary prjidence under similar circumstances usually employ." In the 
URirorOlyemne Case, 15 Wall. 524, the suprême court say that "the rule 
deducible from them [the authorities] is that the measuré of care agâinst 
accident, which one mUst take to avoid responsibility, is that which a 
person pf ordinary prudence and caution would use if his own interésts 
were to :be affected, and the whole risk were his own." The court in 
that case, after adopting the définition of négligence as the omission to 
do something which a reasonable man, guided by those considérations 
which ordinarily regulate the conduct of human affairs, would do, or 
doing something which a prudent and reasonable man would not do, 
fiirther say that "it [négligence] must be determined in aU cases by réf- 
érence to the situation and knowledge of the parties, and ail the attend- 
ant circumstances." No proof is introduced to show that the act of the 
master in porting the vessel's wheel when he did, and which carried her 
aground, was, under the circumstances, either négligence or bad ae&^ 
manship. My conclusions on the first branch bf the case are that, while 
the vessel was at fault in maintaining too high a rate of speed in the fog, 
such fault or want of proper navigation neither caused nor contributed 
to the stranding; and that the mistake of the master in porting too soOh,: 
which didipause the stranding, was not such want of ordinary care and 
skill |n navigating the vessel as, brought it within the exception of the 
poliçy-:,, ,,. :;:i. ./ ^ , ■ 
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But suppoise ît be conceded that the stranding resulted from such want 
ofcarç^nd skill in navigating the vessel as came within the exception 
of the policy, does it foUow that libelant's right to recoVer for the gên- 
erai average loss arising from the subséquent voluntary seuttling thereof, 
whereby a portion of the cargo was damaged, is thereby defeated? The 
détermination of this question dépends upon the point whether the vol- 
untary sputtling can properly be treated or regarded as the immédiate oi? 
proximàte resuit or conséquence of such négligent stranding; in other 
words, whether such stranding was the proximàte cause of the seuttling. 
The learned district judge reached the conclusion, on whîch the libel 
was dismlssed, that the storm whioh occasioned the seuttling of the vesSel 
"waasuch a conséquence of the stranding as might hâve been reasonably 
anticipated, and ought not: to be considered as a distinct, independent 
cause of the voluntary seuttling." 

After a oareful examination of the facts of this case, and of theauthorities 
bearing upon the subject, I am unable to concur in this opinion and 
conclusion of the district, jildge. In cases where two causes of loss con- 
cur it is often a matter of considérable difl&culty to coïrébtly apply the 
well-settled maxim, "Proxma causa non remota spectatur," and deterniine 
which is to be regarded as the efficient predominating and which the re- 
mote cause of such loss* While recoguizing the rulè of looking only to 
the proximàte or predominating cause of loss, the courts bave differed in 
its application, and the décisions ou the subject are in many cases not 
easily reconciled. The partîcùlar facts and circumstances of each case 
hâve largely cpntrolled and detèrmined the application of the settled max- 
im. In the présent case the stranding of the vessel, thoogh negli- 
gently done, did not operate to suspend the policy as to other and dis- 
tinct périls cQvered by its. terms. While the stranding continued the 
policy was in fuU force and opra-ation for the assured's protection as to 
any and ail other périls of the lakesagainst which the insurersundertook to 
indemnify libelant. The fact that storms, with attendant heavy seas, 
Hjightbe reasonably anticipated, did not operate to take the périls thence 
arising out of the opération of the policy. No suchefFect is to be given 
to the words of the exception exempting the insurer from liability for 
damages conséquent upony caused by, or arising from want of ordinary 
care and skill in navigating the vessel. Thèse words are the words of 
the insurer, and not those of the assured. This exception is in no 
sensé a warranty on the part of the assured against négligent navigation, 
which affects the policy generally, or its continuance as to risks nôt di- 
rectly connected with or resulting from such négligence. The légal effect 
and opération of the exception is,merely to take a partîôular risk and result- 
ing damage out of the policy, which, but for the exception, would be com- 
prehended. in the contraot in the. event of total loss or gênerai average. 
Stranding was a péril of the lakes, 'covered by the gênerai terms of the 
policy. A total loss of th« vessel, or a gênerai average loss thence aris- 
ing, would raisô a case of prima /ad« liability against the insurer. The 
whole scope and purpose of said exceptiqn was to exonerate the respond- 
ent from liability from ail périls, losses, misfortunes, expenses, or dam<> 
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âges conséquent upon, arising froin, or caused by a"want of ordinary 
care and skill in navigating said vessel." It has no bearing upon risks 
and damages covered by tbe policy , which cannot properly be considered 
as conséquent upon, arising from; or caused by such want of ordinary 
care and skill inthe vessel's navigation. Yeaton v, Fry, 5 Cranch, 335. 
What périls, losses, misfortunes, expenses, or damages can properly be 
regarded as conséquent upon, arising from, or caused by the alleged nég- 
ligent stranding of the vessel? They are manifestly limited to such and 
such only as are the direct, immédiate, or proximate conséquence or re- 
suit of such stranding, and do not extend to the remote conséquences 
thereof. This limitation upon the term of the exception is sanctioned 
by the case of Insurance Oo. v. Adams, 123 U. S. 67, 74, 8 Sup. Ct. 
Rep. 68, where the policy contained the provision thatthe insurer should 
not be liable for loss occasioned by " the dérangement or breaking of the 
engine or machinery, or any conséquences resulting therefrom." It was 
held that this exception related " to losses of which the dérangement or 
breaking is the proximate cause, and not to such as are a remote consé- 
quence of either." No injury whatever resulted to the Ontario's cargo 
as the direct or proximate conséquence of her négligent navigation or her 
stranding as an accomplished act, nor did the vessel herself sustain any 
material or recoverable damage therefrom. The stranding did not di- 
rectly endanger or imperil either the vessel or her cargo. It teraporarily 
delayed her voyage, and while thus delayed another péril arises in the 
shape of a aeVere storm of force and violence, and attended with such 
heavy seas as to make it probable that the vessel would be driven ashore 
and becomé a total wreck, to avoid whjch threatened and imminent 
danger she was voluntarily scuttled. Can it be maintained that this 
storm, which arose four or fîve hours after the stranding was an accom- 
plished fact, and which necessitated the scuttling of the vessel, was in 
any proper sensé the immédiate or proximate conséquence of the strand- 
ing, or that it arose from or was caused by such stranding, or the alleged 
négligent navigation of the vessel? No case has been cited, nor has my 
own investigation resulted in finding any authority, which sustains or 
sanctions such a proposition. The stranding, even though occasioned 
by want of ordinary care and skill in navigating the vessel, certainly 
did not set in motion or give rise to the storm which rendered the scut- 
tling necessary, thereby causing damage to a portion of the cargo, and 
giving rise to the gênerai average loss for which recovery is sought. The 
storm with its proximate conséquences and results was an independent 
péril against which the insurer undertook to indemnify the assured. In 
what sensé wàs such storm, or the voluntary scuttling made necessary 
therefrom, a péril conséquent upon, arising from, or caused by want of 
ordinary care and .skill in navigating the vessel or in negligently strand- 
ing her? 

The stranding, on the theory of the défense, was not only the effect 

of the want of proper care and skill in navigating the vessel, but such 

effect was the efficient predominatng cause of subséquent loss from a 

péril of the lakes whoUy distinct and independent of the péril incurred in 

v.4lF.no.l3— 61 
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stranding, , It is urged in behalf of respondent that the strandîng should 
be regarded as the proximate or eflScient cause of the disaster which be- 
fell the vessel, because such stranding never ceased to operate until the 
los's was complète, — because it created the necessity for the scuttling, — 
and should therefore be treated and considered as the çattsa camans of 
the loss, for the reason that if the vessel had not been stranded she 
would probably hâve sustained no injury from thestorm, or would not 
hâve been compelled to resort to scuttling as a means of gafety. This 
claim and position of respondent, which séems to me to confuse mère 
antécédent wantsand conditions with efficient causation, does not settle, 
but merely présents, the vital question, which is this: Was the nég- 
ligent navigation or stranding of the vessel the predominating or proxi- 
mate cause of the loss arising from the voluntary scuttling of the same, 
or was the storip the immédiate, distinct, and proximate cause of such 
scuttling, and the loss thence resulting? The storm which arose after 
the stranding was- of such force and violence, and from such direction, 
as to drivç the vessel from her position further ashore, e,nd render it 
highly probable, if not absplutely certain, that she would become a total 
wreck. In thepresence of this new impending péril and danger the 
master, after consultation with the other officers, voluntarily scuttled the 
vessel in ordçr to save her and the cargo from destruction. I fail to see 
any causal connection betiyeen the stranding and tliis subséquent scut- 
tlipg of the vessel under such circumstances. Suppose the. vessel had 
been insured against loss or damage by are or lightning, with the same 
exception a^ contained in the présent policy against périls and losses arising 
from; or conséquent upon want of ordinary care and skill in navigating 
the vessel, afld she had been struck by lightning or burned by fire com- 
municated froip the shore while stranded, it would not admit of a mo- 
ment,'s debate that the insurer .would, be bound to make good the loss 
siiBtained, eyen though the stranding occurred through négligent naviga- 
tion. No court would seriously entertain the proposition as a défense 
for the insurer, that if the vessel had not been in that particular place 
she would not hâve been exppsed. to the fire, or would not probably 
hâve been struck by lightning. Sp in-the présent case, unless it can be 
successfuUy maintained that the storm and the necessity thence resulting 
for scuttling the vessel was the immédiate or proximate conséquence of 
the stranding, or directly arose frotn, or was caused by, such stranding, 
then such storm as an indépendant péril covered by the policy must 
stand upon the same footing as fire or lightning in the case supposed. 
A correct application of the doctrine. of proximate and remote cause 
estàblishes, iuimy opinion, the proposition that the storm rather than 
ths stranding should be, considered the predominating efficient cause, 
and the loss resulting from the voluntary scuttling of the vessel. 

Where there is a loss from the opération of two concurring or co-oper- 
ating agencies orinstrumentalities,, thischaracter, connection, and effect 
may be such that the one nearest in point of time to the accident or dis- 
aster 'bould not be regardeâ as the, predominating efficient cause of the 
los»' That it is said in the case of Dole v. Insurcmce Go., 2 Clifif. 431: 
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" The rule is that where différent causes concur, to one of which it is 
necessary to attributs the loss, it is to be attributed to the efficient pre- 
dominàting péril, whether it is or not in activity at the consummation 
of the disaçter;" and the learned district judge, after referring to the 
cases oî Pétera v. Inmranee Co., 14 Pet. 99, 100, and Insurance Co. v. Sher- 
v!ood, 14 How. 351, correctly states that by the proximate cause of loss 
is to be understood, not necessarily that cause which instantly précèdes 
or accompanies the loss in point of time, but the dominant cause, — the 
cause but for which the loss would not hâve occurred, and between which 
and' the loss no other distinct cause intervened. The gênerai rule, how- 
ever, is that when the contributory causes are independent of each other 
the nearest is of course to be charged with the disaster. Thus in Insur- 
ance Qo. V. Éoon, 95 U. S. 130, it is said: "The proximate cause is the 
efficient cause, — the one that necessarily sets the other causes in opéra- 
tion. The causes that are merely incidental or instrumental of a superior 
or controlling agency are not the proximate causes and responsible oUes, 
though they may be nearer in time to the resuit. It is only when the 
causes are independent of each other that the nearést is of course to be 
charged with the disaster ."" In that case the policy exempted the insur- 
er frora liability for any loss or damage by fîre which might happen by 
means of any invasion, insurrection, riot, or civil commotion, or of any 
military or usurped power. An armed force of Confédérales during the 
civil war attacked the city in which the insured property was located. 
The Fédéral officers in command, finding it could not be successfuUy de- 
fended, and in order to prevent the military stores from falling into the 
hands of the rebel troops, set fire to the town hall in which such suppliés 
were deposited. The fire, without other interférence or agency, spread 
to the adjacent building, thence through two other buildings to the store 
containing the insured goods, which were destroyed. It was held that 
the fire happened by means of invasion and the proper exercise of mili- 
tary power, and came within the exception of the policy, on the ground 
that the burning of the city hall and the continuing spread of the fire 
could not be regarded as a new and independent cause of loss. Firing 
the hall was a necessary incident and conséquence of the hostile rebel at- 
tack upon the city, — a military necessity caused by the attack, — and 
having been started the fire continued till it reached and destroyed the 
goods insured. When the conclusion was reached that the fire was 
brought into being by invasion or usurped military power, or that no 
new or independent agency intervened in spreading it, the resuit logical- 
ly foUowed that the risk or loss came vfrithin the exception. In the 
présent case the storm which created the necessity for scuttling the ves- 
sel was in no sensé set in opération by the stranding, but was a dis- 
tinct, independent, and intervening cause, nearest to and therefore prop- 
erly chargeable with the disaster. I am wholly at a loss to understand 
how the scuttling of the vessel to save it from the danger of the new and 
independent péril of the storm can be considered as a mère incident of 
the stranding as the superior or controlling agency. The stranding would 
itself hâve occasioned no loss, except perhapa a slight injury to the ves- 
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sel's wheel and shoe, which the polioy dîd not cover. Upon what prin- 
ciple can it be declared the dQminant or proximate cause of the losa 
resnlting from the subséquent scuttling rendered necessary by the dis- 
tinct, disconnected, and independent agency and instrumentality of the 
storm? Certainly the scuttling was not the resuit of the continued in- 
fluence or effect of the stranding, nor was it the natural and probable 
conséquence of the alleged want of ordinary care and skill in navigating 
the vessel. In Raûroad Co. v. Kellogg, 94 U. S. 475, it is sàid: "But 
when there is no intermediate efficient cause, the original wrong must 
be considered as reaching to the efféct, and proximate to it. The inquiry 
must, therefore, always be whether thèse was any intermediate cause, 
disconnected from the primary fault and self-operating, which produced 
the injury." Hère there was disconnected from the stranding an inter- 
mediate, independent, self-operating cause, which was sufBcient of itself 
to produce, and which did produce, the loss sought tobe recovered. In 
Insurance Co. v. Transportaidon Oo., 12 Wall. 194-199, it is said: "There 
is uadoubtedly difficulty, in many cases, attending the application of 
the maxim ' Proxima causa non remota speciatwr,.^ but none when the causes 
succeed each other in order of time. In sueh cases the rule is plain. 
When one of several successive causes is sufBcient to produce the efifect, 
(for example, to cause a loss,) the law will never regard an antécédent 
cause of that cause, or the ca-ma causana. In such a case there is no 
doubt which cause is the proximate one within the meaning of the max- 
ini." In that case it was urged on behalf of the Insurance company 
that, as the assured had taken the risk of collision, and as the collision 
caused the fire, it was not liable. The court, however, while conceding 
that the assured had taken the risk of collision, and that the collision 
caused the fire, said: "But it is well settled that, when an efficient cause 
nearest the loss' is a péril expressly insured against, the insurer is not to 
be relieved from responsibility by his showing that the property was 
brought within that péril by a cause not mèntiohed in the contract." 
The présent case falls within the rulé thus laid down by the suprême 
court, for if the stranding be considered as one of the contributing causes 
of the loss it was succeeded by another, sufficient to produce the disastér, 
and such sùcceeding cause in order of time was a péril expressly insured 
against. When the facts of Insurance Co. v. Transportation Co., 12 Wall. 
194, are examined it will be seen that, in reaching the conclusion that 
the fire was the proximate cause of the loss sustàined, the court gave a 
broader application to the rule than the présent case calls for. In Insur- 
ance Co. V. Sherwood, 14 How. 365, 366, Mr. Justice Cuetis, speaking for 
the court, says that, "in applying this maxim, in looking for the proxi- 
mate cause of the loss, if it be found to be a péril of the sea [covered by 
the policy] we inquire no further; we do not look for the cause of that 
péril." Insurance Co. v. Tweed, 7 Wall. 44, does not'support respond- 
ent's position, for there it was assumed that no new intervening cause 
had occurred. But this case of Insurance Co. v. Tweed is criticized in 
Sckeffer v. Ra.Uroad Cb., 105 II. S. 251. Speaking for the court, Mr. 
Justice Miller says: "This case, (7 Wall. 44,) went to the verge of 
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Bound doctrine in holding the explosion to be the proximate cause of the 
loss of the Alabama warehouse; but it rested on the ground that no other 
proximate cause was found." It was conceded in that case that if a new 
force had intervened sufficient of itaelf to stand as the cause of the mis- 
fortune, the other (the explosion) would be considered as too remote. 
Without extending quotations from décision and text writers on "Insur- 
ance," or entering upon a detailed review of the cases, I am clearly of 
the opinion, after careful considération of the subject, that the authori- 
ties, American and English, support the conclusion reached by the court, 
that a correct application of the doctrine of proximate and remote cause 
to the facts of this case requires that the storm should be regarded as the 
proximate or predominating efficient cause, which necessitated the scut- 
tling of the vessel from which resulted the damage to a portion of the 
cargo, and gave rise to the gênerai average loss sought to be recovered. 
Insurance CJo. v. Laiorence, 10 Pet. 517; Express Co. v. Insurance Co., 132 
Mass. 377; Lee, Shipp. 444; 2 Arn, Ins. 800-808, 1342; Lown. Ins. 
122; Hild. Ins. 269; Cary v. Burr, L. R. 8 App. Cas. 393; Dudgeon v. 
Pembroke, L. H. 9 Q. B. 582; same case affirmed in house of lords, L.R. 
2 App. Cas. 284; WUson v. The Xantko, L. R, 12 App. Cas. 503. 

If the stranding of the vessel had resulted from négligent navigation 
within the exception of the policy, the master could not, under the au- 
thority of The Portsmoulh, 9 Wall. 682, hâve resorted to a jettison of 
her cargo, or any part of it, in order to release the vessel, and then re- 
cover by way of gênerai average contribution for such loss. But that 
case does not control the présent, in which there was no want of ordinary 
care and skill in navigating the vessel which caused the stranding, nor 
any necessity for making a jettison of the cargo or any part of it to re- 
lease the vessel or relieve her from any direct effects or proximate con- 
séquences of the stranding. The voluntary scuttling was produced by 
another and difièrent cause, and his right to resort to the voluntary sac- 
rifice under the circumstances can hardly be-questioned. The cases of 
Bamard v. Âdams, 10 How. 270, and Fowler v. RaOûxmes., 12 Wall. 
102, fuUy sanction the action of the master in scuttling the vessel, and 
make a proper case for gênerai average, to which the owners and insur- 
ers of the cargo hâve ail assented. It is not matériel to consider whether 
the owners of the damaged cargo could hâve held the vessel or its own- 
ers liable for the înjury sustained, or whether the vessel could haveen- 
forced against cargo owners a gênerai average contribution. Respondent 
cannot be heard to interpose objections to the adjustment which the own- 
ers of the cargo did not choose to make. Nor are we in this case called 
upon to détermine whether the vessel, as a common carrier and insurer 
of the goods except against the acts of God and the public enemies, could 
hâve been held for the damage sustained by that portion of cargo in- 
jured from the scuttling. The terms of the bills of lading, under which 
the cargo waa being carried, are not before the court, so as to enable it 
to say what were the légal rights and liabilities between the vessel and 
cargo owners under the circumstances. 

From the foregoing conclusions reached by this court it foUows that 
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the decree of the district court dîsmissing the iifcel was erroneous and 
should be reversed,, and that libelant is entitled to recover, and should 
bave a décidée against respondent for the suiii of $3,074.22, with interest 
from August 27, 1887, as reported by the cominissioner, together 
with costs in this and the distriot court; aad it is accordingly so or- 
dered and adjudged. 



Ceow », ; Myers «t aZ, 
(DlsMct OouTt, E. JDl Virginia. February 19, 1890.) 

BmrrVXQ — ChABTBB-PAETT— CANOBil.ATlOfîr-READUrBSS TO LOAD. 

A oharter-party provided that tbevessël ohartered should, "with ail convenient 
speed, sali andprooeed"to certain porta, and there load a certain cargo, "and, hav- 
iag 80 loaded, proceed direct, under ateam, to Liverpool. • » * The entire car- 
rying capacity, inoluding cross-bunkers, spaoe under bridge deck, lazarette, deck- 
houses, and other spaces where steamer bas usually carried cargo, or would carry 
cargo if loaded on rates, shall be placed at the disposai of charterers, exclusive of 
any space whioh may be needed for thç orew, cabin stores, and coal for the voyage. 

.:. * • • Itnoheavy cargo be shipped, and additional baEast be required, thesame 
, to be prpvjded by the steamer. " It also provided that the charter should not com- 
mence "nhtil the morning af ter the steamer is ready to reçoive cargo at the place 
of loading, ail of herholds being cleared and passed for grain, and customary notice 
thereof given tothe charterers or thelr agent; and such notice mustbe given before 
12 o'clock of the day that the steamer Is ready. * * * Should the steamer not be 
ready in ail respecta for cargo, at her flrst loading port for entering on this char- 
ter, by December 85, 1888, the charterers may oanoel the charter. " Under this char- 
ter the vesselarrlved at one of the loadîng ports, and gave notice of readiness on 
Saturday, December asd, af ter 18 o'clook, whioh the charterers declined to reçoive. 
The notice was repeated on Monday, the 24th, before 12. , At the time of this last 
notice, she bad not cleared, and passed to the disposai of the charterers, a space of 

' 4,263 cublo f eet, oalled the " main 'tweenrdeoks, " or cross-bunkers, claiming it was 
necessary for coal, which the charterers denied. She had no ballast either aboard 
or accessible, and could get noue by her cancellation date. She had not been passed 
for grain, and one, of her holda was wet from a leakage, so that grain could not hâve 
been put there without addjtional préparation. She had not ooaled for the voyage. 
Held, that the charterers were jùstined in canceling the charter on the ground 
that her notice of readiness was uutrae at the time it was given. 
: (Sulloi)us by the Court.) 

Libel in Admiralty on an Alleged Breach of Charter-Party, for Dam- 
ages Claimed of $6,666.57. 

The oharter-party which is the basis of this action contains, among 
others, the folio wing clauses: 

"NoEFOLK, Nov. 15, 1888. 

"It i3 tliis day mutually agreed between agents for owners of the British 
steam-ship Cambodia, of Liverpool, of 1,969 net tons register, or thereabouts, 
now expected pasaing Gibraltar to-dày to New York direct, and Myeis & Co., 
lïprfblk, Va., charterers, that the sald steamer, being tight, staunch, strong, 
&b.; shall, with ail convenient speed, àail and proceed in ballast to the ports of 
Norfolk *Jp* Newport News "J^ West Point, Va., — two ports only, — as or- 
dered on arrivai at Ûampton Boads, and there shall load from thé agents of 
the said chartereirs a full and complète' cargo of cotton *°^ other lawful met- 
cbandlse which the charterers bind themselves to ship, and, being so loaded, 
shall therewith proceed direct, under steam ail the way, to Liverpool, Eng- 
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land.asœaybeordered, &c. Forty-flvehundred ponndaBritish sterling, (£4,- 
50Q.) The entire carrying capacity of the vessel, including cross-bunkers, 
space under bridge decl£, lazarette, deck-houses, and other spaces where steamer 
has usually carried cargo, or would carry cargo if loaded on rates, shall be at 
the disposai of charterers, exclusive of any space whlch may be needed for 
the crew. cabin stores, and coal for the voyage, and owners guaranty not to 
occupy more space for coals belqw than was occupied on previous voyages 
from the United States to Europe, when steamer was loaded wlth cotton for 
their beneflt, &c. If any grain be shipped, steamer to provide necessary shif t- 
ing-boards and feeders, and to load under inspection of underwriter's sur- 
veyor, whose instructions as to stowage and draught of water are to be carried 
out. If no heavy cargo be shipped, and additional ballast be required, the 
same to be provided by the steamer. If the steamer be not sooner dis- 
patched, seventeen(17)days,Sundaysexcepted, shall beallowed the charterers 
for loading. &c. The customs and usages of the ports of loading and discharg- 
ing to be observed, unless otherwise expressed. Demurrage at the rate of six- 
pence per registered ton perday. It is agreed that this charter shall not com- 
mence until the morning àfter the steamer is ready to receive cargo at the 
place of loading, ail of herholds beingcleared and passed for grain, and cus- 
tomary notice thereof is given to the cliarterers or their agent; and such 
notice must be given before 12 o'clock on the day the steamer is ready, &e. 
Should the steamer not be ready in ail respects for cargo at her flrst loading 
port for entering on this charter by December 25th, 1888, the charterers may 
cancel the charter," etc. 

The Cambodia actually passed Gibraltar on the night of the 16th 
November. She arrived in New York on the morning of the 6th De- 
cember, after a passage from Gibraltar of 19 days. On the 6th Decem- 
ber, her agents in New York, Peter Wright & Sons, telegraphed the 
charterers, Myers & Co., in Norfolk, that she arrived that day, and 
would sail in about a week. On the 7th, Adam Wildgoose, master of 
the Cambodia, received a letter from Myers & Co. asking when they 
might expeet the steamer there, and whether he required any dead- 
weight cargo to load cotton. Wildgoose replied on Monday, the lOth, 
saying that bis vessel should be discharged about the latter end of the 
week, (which would be the 15th,) and that, if the ship were completely 
filled with cotton, she would require 100 tons of dead-weight in the after 
hold, independently of the water ballast. He promised to wire twoor 
three days before he was ready to leave New York, in order that they 
might bave time to telegraph which port the Cambodia should go to 
first. The Cambodia was occupied thirteen days in discharging her cargo 
in New York, which was four to six days longer than her master or New 
York agents hadexpected. On the 15th and 17th December the master 
of the Cambodia received telegrams from Myers & Co. to proceed to New- 
port News, if not otherwise advised, by pilot. On the 19th, Peter 
Wright & Sons telegraphed that the Cambodia's discharge had been pre- 
vented by rain, and she would sail about 3 o'clock that afternoon. 
The steamer left New York about 10 o'clock on the night of the 19th, 
and arrived at Newport News about 8 o'clock on the morning of the 
21 st. She had brought no ballast, and ballast was not readily obtain- 
able, if obtainable at ail, at Newport News. Myers & Co. lived at 
Norfolk, and had no office at Newport News. A telegraph was in op- 
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eratîon between Newport News and Norfolk, which are about 13 miles 
apart, across Hampton Roads. Où arrivai, Capt. Wildgoose met Myera 
& Co.'s stevedoreat Newport News, who toldhim that he had orders for 
the steamer to be taken along-side the wharf there, pointed out the berth 
she was to enter, and said that Myera ; wanted to see him over at Nor- 
folk. He accordingly went over to Norfolk on the 11 o'clock ferry-boat, 
in Company with this stevedore, having employed a mau to enter his 
ship at the custom-house at Newport News. Besides a ferry-boat 
running direct from Newport News, there is a steamer that passes there, 
bound for Norfolk via Hampton, at about 7 a. m. Capt. W. arrived at 
Norfolk at 12:20 p. m. on the 2l8t Deoember. Onseeing Myers at Nor- 
folk, the master informed him that bis ship was ready to receive cargo, 
except some coals in one hold, pût there for ballast. Myers objected 
on that ground, and because of some dunnage, that the ship was not 
ready. A conversation ensued in which the master understood 
that the charterers intended to ship flour and logs for dead-weight; and 
the charterers inquired about logs and flour, but intended to express no 
présent purpose to use thèse articles, instead of grain, as dead-weight. 
Nothing at ail was said about ballast. In the conférence the master 
positively refused to take logs on deck. This refusai, by requiring ail 
logs shipped to be put in spaces available for the much more valuable 
article of cotton, put an end to any intention Myers might bave had to 
ship logs. Nothing was said^in that conversation about grain for dead- 
weight cargo, and it was not at firet thought of by Myers. The refusai 
of the master to take logs on deckput Myers to considering about grain, 
arid he began to telegraph, that dây, înquiries for grain. Myers also in- 
stituted similar inquiries about flour. Thèse inquiries ail related to 
dead-weight cargo, the main cargo, intended to be shipped in ail avail- 
able spaces of the steamer, being cotton. The master states that Myers 
engaged to give him logs and flour, but the évidence shows that it is not 
practicable for a charterer, in a case like the one under considération, to 
make up his mind, before commencing to load a ship chiefly with cot- 
ton, as to the particular kinds and quanti ties of cargo he will put on 
board, and that he is at liberty to make his choice as the loading pro- 
gresses. Capt. Wildgoose returned to Newport News about 4 in the 
afternoon of the 21st of December, (Friday,) and set his crew to work 
to clear the hold of coal and dunnage, which, he testifies, was accom- 
plîshed by 6 o'clock on Saturday morning, the 22d. But the log-book 
would seem to show that this statement of the master was true only of 
the coals in the bunker, and that the coal and timber in the hold No. 3 
Waa not cleared out until 6 o'clock p. m. of the 22d. The entry in the 
logis: 

"Saturday, Dec. 22d, 1888, at 6 A. m., coal flnished; crew employed clean- 
ing the hold, and heaving over the dunnage wood overboard. At 6 p. m. ail 
the bolds perfectly clear and clean, ready to receive cargo." 

This seems to show that the ship was not clear till 6 in the evening. 
On Saturday, the 22d, Capt. W. went again, on the 11 o'clock ferry- 
boat, to Norfolk, arriving there at half past 12. He at once proceeded 
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to the office of Myers & Co. , and handed in a letter notifying them of 
his readiness to receive cargo, in thèse words: 

"S. S. Cambodia. Newfoet News, 22d Dec., 1888. 
Messrs. Myers S Co., Norfolk, Va. — Sirs: Notice. I beg to inform you 
that the S. S. Cambodia, chartered by your flrm to load a cargo of lawful 
nierchandise for Liveipool. The vessel Is now laying at Newport News, U. 
S., ready in every respect to receive cargo, or lay-days to count. 

"Adam Wildgoosb, Master." 

Some time after the delivery of this notice to a person in the oiïïce, 
Myers came in, exainined the notice, and, without saying whether he 
aecepted it or not, made remarks to the efFect that the ship was not 
ready, as his stevedore had told him that it would take a much longer 
time to take up the coals from the hold. Afterwards, about half past 2, 
Myers handed the master a paper declining his notice of readiness, in 
thèse words: 

"NOKFOLK, Dec. 22d, 1888. 

"Capt. A. Wildguose, 8. 8. Cambodia — Dear Sir: Your notice of read- 
iness for cargo is received, but we décline to accept it; it not being given to 
us, as required by charter, before 12 h. 

"Tours, truly, MTérs&C!o." 

The master returned to Newport News, on the 3 o'clock ferryboat, 
on the same day. On the next day, (Sunday, the 23d,) he mailed to 
Myers & Co. a letter, dated on the 22d, which was received from the 
post-oflBee after 12 o'clock on Monday, the 24th, in the form of that 
which had been ddivered in person on Saturday, the 22d, giving notice 
of the Cambodia's readiness to receive cargo. Early on the moming of 
Monday, the 24th, as soon as the telegraph office opened, he telegraphed 
to Myers & Co. in thèse words: 

"Newpoet News, Va., Dec. 24th, 1888. 

"To Myers tê Co., Norfolk: Herewith I give you notice tliat steamer 
Cambodia is now ready to receive cargo as per cliarter, or lay-days to count. 

" WiLDGOosEj Master. " 

On the same moming, Mr. Slaughter, of the firm of Myers & Co. , ac- 
conipanied by their stevedore, came aboard, and went over the Cambodia 
for half an hour, and then went ashore. On the same moming, two men 
employed by the master, viz.^ Jere Adams, ex-master mariner, and E. 
Clayton, ex-master mariner, examined the ship, and gave the master a 
certificate stating that they had that day "repaired on board the Cam- 
bodia, and held survey on the condition of hold, and found it in a clean 
and dry condition, fit for stowage of any kind of cargo." The évidence 
shows that the floor of hold No. 3, where dead-weight cargo would bo 
stored, was wet from leakage, and that five or six days afterwards, when 
the ship was about to take on grain under another charter, this hold had 
to he ceiled and otherwise made ready, by work consuming two or three 
days, before the underwriter's inspector would pass it for grain. The 
weight of testimony is to the effect that grain could not hâve been stored 
there with safety on the 24th Decemberi Mr. Slaughter, of Myers &. 
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Co., relurned to the ship in the çourseipf the morniiig of the 24th, and 
handed Capt. Wildgoose a letter iti thèse words: 

, ."NoKFOLK, Va., Dec. 22d, 1888. 
"Capt. Adiii(n . Wildgoose, Master S.- S. Cambodia, Newport News, Va. — 
Dbab Sir: Referring to the statetr^eini; in your notice dated Dec. 22, of read- 
iness for cargo,, whereîn you state yQi)r,ve8sel is how ready in every respect 
toreceive csirgo, vyhich notice we hay.e ,declined to receive to-day, it net being 
given prior tolS o'ciock, as requirèdby charter, we now begto say that.upon 
exatnination of your vessel, we flnd that she is not in every respect ready to 
receive cargo, fpr thé followipg re^sons; First, as stated by yourself, she 
requires 100 tons Qf ballast in her after hold in order to enable us to load her 
f ull of çottpn;, «econd, she has not djscliarged the coal out of her main 'tween- 
decks from the spàce indicated On thè, âc^le of your ship as coritaining 4,268 
cubic feet, whlch space thé scKle shiotifs to be included in the cargo capacity 
of the holds; tMrd, she has not beeh coiUed for the voyage for which she is 
chartered, and is. not, therefore, ready in every respect to load and proceed 
direct to her destination. As thèse are prèrequisites, under the law and çus- 
tpm of the port, and charter, to give the notice, we cannot deem any notice 
1 valid without them. Weare, ^ 

"Yours„truly, ■ ; : MyeSs & Co." 

The prijpiCipal of the objectionsf thtis set but, ta the master's notice of 
readinesa, was the one referring to the fact that a spàcô between decks, 

: naarked as ^*maiQ 'tween-decks," aboujt midships on the plan of the ship 
filëd in the évidence, and as having a< capacity of 4,26i8 cubic feet, had 

; inot been cleared of coal, and mftde ready for cargo. ; During his visit to 
the ship on the morning of the; 24tb, «t Newport News, Mr. Slaughter 
: bad demanded stone ballast to he ^put on, This the njaater learnçd that 
he could not .get short of Baltimore, «ind offered tp furnish coal ballast. 
Mr. SlaUgliter objected to coal aS' injurious to cotton, and insisted on 
stone ballast. On the 25th the master received the following letter: 

"Norfolk, Va., Dec. 25th, 1888. 
** Capt, Adam Wildgoose, 8. 8. Cambodia, Newport News, Va. — Deab Sir: 
Beferrlng to our letter of the 22d'inst., we beg to notify yon that, in consé- 
quence of your steamer notbeing ready for cargo in the several respects men- 
tioned therein, we hereby cancel the charter. We are, 
' "Truly, yours, ;; Myers&Co." 

. , The original charter having heen canceled on the 25th December, the 
: Cambodia was chartered to Myers & Co. a second time on the 28th day 
pf the same month, subject to a spécial agreement in thèse words: 

"Dec. 28th, 1888. 

"Messrs. Peter Wright & Sons, Agents of 8. 8, Cambodia, New Fork, N. Y. 

— Dear Sies: In chartering steamer Cambodia from you, as owners' agents, 

on this date, we agrçe that it is understood between us tbat it wiU not in. any 

.way préjudice the rigbts of either. owners of said steamer or their agents or 

ouiseîves in any légal steps they may élect tb take against us by having can- 

ts^lëct charter-party dated Hovetiaber l5th, 188^, between us and this said 

'steamer. We are, 

t "Truly yours, Myers &0o." 

■ "We agrée that the aboveis our nnderstanding also. 

"Peter Wri(?ht& Sons, Acting for Owners." 
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The ship was loaded under the second charterîng, and proceeded duly 
to Liverpool. After completing her loading at Norfolk, she grounded 
on her way to the coal-pier at Lambert* s Point. She sailed with 489 tons 
of coal on board, and had on hand, when she arrived, 68 tons, having 
consumed 421 tons on the voyage. She left Lambert's Point on the 
12th, and reached Liverpool on the 29th, January, 1889, making the 
trip in 17 days. Under the second chartering, Myers & Co. claimed the 
main between-deeks alluded to above, for cargo, but relinquished it on 
the steamer's agent allowing certain other spaces for cargo, not usually 
used or allowed for that purpose; and the ship used the main between- 
deeks for coal. On previous voyages the ship had carried as much as 
100 tons of coal on her main deck, when chartered on rates. 

In his elaborate examination, Mr. Myers, one of the respondents, stated 
on the witness stand, in substance, as foUows: He had expected the 
Cambodia in Hampton Roads by the lOth or 12th of December; assum- 
ing that she passed Gibraltar on the 15th November, that she would reach 
New York in 17 days, or by the 3d December, and that she would be 
occupied 8 days there in discharging her cargo, he accordingly engagea 
cargo for her to leave Newport News about the 15th, and Norfolk about 
the 20th, December. Her non-arrival had made it necessary for him to 
forward the larger portion of the cargo thus engaged by four other steam- 
ers, inclnding4, 939 baies ofcotton billed from points in theinterior; three 
of the four steamers taking the cargo being chartered by his competitors 
in business. He had negotiated for the Cambodia with her agents, Col- 
liford, Olark & Co,, in Liverpool. With a view to forcing, as much as 
might be, an early arrivai of the steamer, he had named the 20th De- 
cember as the day of cancellation; but, after the agents had informed 
him, and inserted in the charter-party, that she was expected papsing 
Gibraltar on the 15th, the cancellation day ceased to be of importance, 
and he made it the 25th. He stated that coaling before loading was 
important, for several reasons, viz. : Loading, of course, deepens the 
draught of the ship 6 to 8 or 10 feet. The depth of water about the coal- 
ing pier at Lambert's Point is 20 to 23 feet, and less at low tide. Vessels 
sometimes get aground in going there, and sometimes while there. They 
sometimes hâve to change at the pier from one hatch to another. If they 
are aground, they must wait for a tide to shift. Shippers frequently 
engage to sail within a month, or by a certain day in a month. It is 
important for a vessel to coal before loading, in order that thèse delays 
incident to coaling may bé avoided. In respect to cattle, insurance com- 
panies will not take risks unless the ship is coaled before they are put 
on board. Besides, when the coal is on board and placed, the charterer 
knows definitely ail the spaces available for cargo, and cannot know 
satisfactorily before; especially as to cotton, which, being exceptionally 
bnlky and valuable, requires ail the space that can possibly be obtained. 
He stated that shippers cannot décide how, or with what, they will load 
a ship, until they know her build and spaces, and sometimes until they 
hâve put in the greater part of the cargo. Especially is this so with 
cotton. Each baie represents a freight of about $2.50. It has to be 
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packed tight, and jammed in with screws. If loaded injudiciously, much 
eîpàce is lost. Suppose one or more floorings or layers of baies leave a 
Bpace under the deck above of two feet. The height required for each 
each layer is,two feet nine inches; and thus the room for an entire layer 
of baies in that hold, and possibly in the whole ship, is lost, to be filled 
with cotton irregularly stored, or by other kinds of cargo. By judicious . 
loading this state of things may be avoided. For thèse reasons, when a 
ship, never loaded in this port before,, cornes hère to be furnished with 
cargo, he states that it is the habit of his firra to ask for a plan of her, 
and, with his stevedore, to carefuUy calculate where cotton and other 
cargo may be put in her to best advantage. He carefully préserves the 
plans of ail ships that hâve been loaded hère, in order that negotiations 
for chartering them may be intelligently made, when they come again. 
A plan of the Cambodia is filed in the évidence of Capt. Wildgoose. It 
shows two classes of spaces, — one class for coal, and the other for cargo. 
It shows under-decks bunkers for coal having capacity for 192 tons, and 
between-decks bunkers with capacity for 182 tons, making an aggregate 
capacity for 374 tons of coal. It shows spaces for cargo having an aggre- 
gate capacity of 5,105 tons, of 40 cubicieet per ton, or of 204,200 cubic 
feet, made up as follows: 

HoM No. 1, - . - - - - - 88,617 feet. 

Hold No. 2, . - - - - - 86,727 feet. 

Hold No. 3, - - - - - - - 60,592 feet. 

After between-decks, » - - • • 27,869 feet. 

Fore between-decks, - - - - • - 24.737 feet. 

^o. 3 hold between-decks, - ... 11,880 feet. 

itain between-decks, - - « - • - 4,268 feet. 

This plan désignâtes for cargo the main between-decks space of 4,268 
feet, above enumerated. AUowing 22 cubic feet for each baie, it affords 
^torage for 194 baies of cotton, and repreaents a freight value, at $2.50 
a baie, of $495. When Myers & Co. learned, or Mr. Slaughter saw, on 
the 24th December, that this main between-decks space was not cleared 
of coal, and that the master had no intention of aÙowing it to be used 
for cargo, they were confirmed in their purpose of canceling the charter- 
party, which was done on the 25th. It is shown in the évidence in the 
case that, whatever stipulations may be inserted in charter-parties entered 
into at this port on the subject of the time of coaling, it is not the habit 
of shippers hère to require the coaling pf the steamer before loading. 

J. Sydney BidcUe, A. R. HancM, and Harmanson & Heath, for libelant. 

Sharp & Hughe»^ for respondents. 

Hughes, J., {afier sfating ihefacta as above.) The foregoing statement 
enibraces the controUing facts of the case under considération, drawn 
from a great mass of évidence on file. The question of the case is whether 
the libelants, sbricti juris, had on the 24th December, 1888, complied with 
the requirements of the charter-party, as to réadiness to receive cargo, and 
whether the respondents had a technical right to cancel that instrument. 
I say slricti juris^ because, although courts of admirai ty, as courts of 
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equity, are in gênerai reluctant to enforce forfeitures, or to justify recourse 
to rights merely technical, yet it is proper, and they are ready to do so, 
where the very right of the case is subserved bj' such action, and where 
the facts do not fall within the reason of the maxim , ut res magi» valeat 
quam pereat^ In the case at bar, although the libelant lost by cancellation 
the benefit of the first charter-party, yet his ship, after a few days, was 
rechartered by the libelants, and made a prospérons voyage to her home 
port. The profit from the second charter-party was probably not as great 
as would hâve been derived from the first, but the différence was only 
pecuniary. The ship did not hâve to go home in ballast, and no serious 
loss or grievous disaster occurred to the libelant. The case was one of 
greater hardship to the respondents, attended by more or less loss and 
mortification in business, resulting from disappointment from the unex- 
pectedly tardy movement and late arrivai of the ship. The ship passed 
Gibraltar more than 24 hours later than was expected. Her voyage 
thence to New York was as much as a day longer than was expected, 
and she consumed five days more in discharging in New York than either 
her master or her New York consignées expresSly indicated that she would 
consume. So that, instead of arriving in Hampton Roads by thç 12th 
December, in time to load before the Christmas holidays, she did not 
arrive until the 21st, and then was not in condition to give notice of readi- 
ness to load until the 24 th December, the eve of Christmas. Thé proof 
is that ratés of fireight do, and did then, take a serious fall at Christmas; 
and even a small décline in rates makes ail the différence betweèn profit 
ând loss on charter-party contracts in which, as in the ports of Hampton 
Roads, the margins of profit are very small. If, therefore, the very right 
of the case in this controversy seems to justify a strict and technical con- 
struction of the charter-party, there is nothing in the policy of admiralty 
or equity courts to forbid the application of it. 

That the margin of profit to the charterers was very small under the 
first charter-party is shown by some of the facts éxhibited in the évi- 
dence. The ship was chartered for the lump sum of je4,500, or about 
$22,000. It was chartered primarily for cotton, in the midst of the cot- 
ton exporting season, when that article pays a higher freight to the char- 
terer than any other article of export. The charter-party provides for a 
full and complète cargo of cotton or other merchandise, at the discré- 
tion of thé charterers; so that, if a full and complète carge of cotton 
could be put on the steamer, it was to be presumed that the cargo would 
in fact be, as nearly as practicable, ail cotton. The capacity of this 
ship for cargo, as shown by the plan of her furnished to the charterers, 
including the main between-decks cross-bunkers, was 204,200 cubic 
feet. If every foot of thèse cargo spaces were of such form and dimen- 
sions as to admit of being fiUed with cotton, the charterers might hâve 
put on board 9,281 baies, allowing 22 cubic feet as the dimensions of 
the compressed baie. From the spaces thus computed must, however, 
be deducted the displacement necessary to making room for 100 tons of 
ballast, équivalent in dimensions to 181 baies of cotton. This gives 
9,100 baies as the utmost number stowable in ail the spaces of this ship 
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marked as for, cargo on the plan that has been mentioned. But, the 
form pf optton baies being fixed and unchangeable, there is more or less 
waste ^çf space in stowlng them on board; this wasle being sometimes 
very considérable. I judge that iii the seven différent compartments of 
the Cambodia, three of them comparatively small, the loss of stowing 
capacity.for cotton baies, OR the whole ship, would hardly be less than 
for 350 baies, and that the most skiUful stevedore could hardly store 
more than 8,750 baies in the spac^S; marked for cargo on the plan of the 
ship. The proofs in this case shpw that $2.50 per baie rèpresents the 
average freight oncotton from Norfolk to Liverpool; Therefore, if Myer, 
& Co. could ha,yeused ail the spaces piarked for cargo on the Cambodias 
they would bave received on thés shipment, at the average of $2.50 per 
baie for 8,750 baies, the sum of $21,875, and would bave realized from 
their contract about the price which they stipulated tô pay for the ship. 
When, therefore, on the 24th December, Mr. Slaughter found that the 
main betwéen-decks cross-bunkera of the Cambodia were not cleared for 
cargo, and learned that the master positively insisted upon using that 
space for coal, it was riot surprîsing that his firm finally determined to 
çanceï tbe charter-party. This space was of capacity for stowing 196 
baies of cotton, representing $485 of freight money, which sùm is hardly 
more than the margin of profit on which large ships are chartered in the 
cotton season, in this port, for I^iverpool. If the Cambodia had arrived 
by the 12th, December, and the occijrreuces from the period from De- 
cember 21st to 24th had Jjappened in the few days following the 12th, 
tbe hardship upon Myers & Co., of depriving them of the disputed cross- 
Jjunkera, would hâve not been so great, beoause, in the comparative 
buoyancy of freight rates, they might bave found some way of compen- 
sating themselves for the loss of so inuch cargo space. Arriving, how- 
ever, as the ship did, at a period of dépression in freight rates, after un- 
éxpected delays, it was not unreasonable in Myers & Co. to expect the 
master to do as the évidence shows that he had donc on previous 
yQyage3, and, by putting 100 tons of coal on deck, yielded the space in 
dispute to the charterers for cotton. The master, however, does not seem 
to htL^e been of a temper to yi«ld his own views tO such cpnsiderations 
of déférence to the interest of his charterers. Being of opinion, from 
whàt has beèn said, that thfi equities of the case at bar were on the side 
pfihè respohdents, I feel ai liberty to place a technical construction 
;iipon several provisions of the charter-party under considération. 

Âijd first as to the clause definjng the space for cargo which should be 
at the charterers' disposai: On this head the only question is whether 
the charterers were entitled to the main between-decks cross-bunkers 
jfnaiked as for cargp, with capacity of 4,268 cubicfeet, upon the plan of 
the ship. This plan or paper is not part of the charter-party, and can- 
not be taken to affect or paodify its provisions. It is merely a repré- 
sentation pf the ship apd, its several parts. Its only value is to enable 
us to understand more clearly thân. we could do without it the provision 
of the charter-party deftnii^ the spaces to be used by charterers. This 
instrument gave the charterers a right to "the entire carrying capacity 
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of the vQssel, inclu^ing crcss-bunkers * * * and other spaces where 
steamer lias usually carried cargo, or would carry cargo if loaded on 
rates," exclusive of space needed for coal, etc., the owners guarantying 
"not to 6bcti.py'ïnore space for coala below deeks than was occupied on 
previbns voyages from the United States to Europe when loaded With 
cotton for [ownéfs'] benefit." The last clause of this provision, though 
showihg the intention of the parties, was not specifically applicable to 
the Cambodîa, which had made no such voyage with cotton. But it 
is proved, that the Cambodia had crossed the Atlantic in voyages on 
which she had stàtted out with 100 tons of Coal on deck. It is pr6ved 
thatshe made a voyage nnder the second cbartering, in January folio w- 
ing thé cancellation of the first contract, fromi Norfolk to Liverpool, with 
489 tons ofcpal taken on hère, and had 68 tons left on her arrivai at 
Liverpool, liavingconsumed 421 tons. The plan of the ship shows that 
heî" biihkers below deck, marked for coal, carry 374 tons. Certainly, 
therèfore, with thèse coal bunkers fiUed, and 100 tons more on deck, 
makicig 474, only 7 tons less than she took on at Norfolk under the sec- 
ond chatterin^, the mdin between-decks cross-bunkers, which her maêter 
refiised iik cotton, were not "needed" for coal. So that the question 
simpjy is whether the contract, in its spirit and intention, and its use 
of the term "needed," justîfied Capt. Wildgoose in insisting upon put- 
ting coal in the disputed cross-bunkers to an ainount which he had be- 
fore, on occasions, carried on deck. I think it did not jUstify him, and 
that the charterers wérè eatitled to the main between-decks cross-bunkers. 
As to'the provision relating to ballast: The charter-party gave the 
charteterS an option to ship grain or heavy cargo, at their discrétion, and 
providéd' that if heavy cargo Was not shipped, and ballast should be re- 
quired, the ballaat should be provided by the steamer. There is no pro- 
vision bf the contract which requires the charterers to notify the master, 
in àdvance of loading, of the pârticular kinds and quantities of cargo 
they woûld put on board. This matter is governed by the custom of the 
port; and according to this custom, and indepefadently of custom ; the 
option of the charterers as to how the cargo should be made up contin- 
ues during the whole period of loading, which, if this ship had been 
loaded, niight hâve lasted 17 days, exclusive of Sundays. The Tact 
that this continuing option existed made it incumbent upon the master 
to havé ballast on board at the time he gave notice of readiness to receive 
cargo, or readily at hand to be taken on board, if the charterer would so 
require, before loading was completed. In point of fact, the Canîbodia 
broughi no ballast from New York; and her master admits, in évidence, 
that he could not procure it in Newport News, or anywhere short of 
Baltimore. The ship, therèfore, if she had been loaded by the char- 
terers without dead-weight cargo, as they had a right to do, wouM not 
hâve been in condition to comply with her stipulation in the charter- 
party to proceed direct to Liverpool on being loaded. Capt. W;ildgôose 
sought tô excuse his neglect in providing ballast by contending that the 
telegram of 6th December, rôceived from Myers & Co. while he was in 
New York,asking whether: he lequired dead-weight cafgo to load cotton, 
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was a notification to him titiat the charterers would supply dead-weight 
cargo. This is an untenable position. If mère inquiries for information 
were équivalent to stipulations, ail co'mmercial negotiations would corne 
to an end. The master furthermore insisted that in hia conversation 
with Myers in Norfolk, on the 21st, the latter engaged to furnish flour 
and logs for dead-weight. It is hardly crédible that Myers, with an op- 
tion, which would last for 17 days, to load entirely with cotton, or to 
substitute 100 tons of dead-weight cargo in part, would, before he had 
Btudied the plan of the ship then handed him, and before notice of her 
readiness to receive cargo, eut himself off from control in the matter by 
agreeing to furnish flour, which he did not hâve, or logs, which, as to 
most of those shipped from Norfolk and Newport News, are too light for 
dead-weight. The weight of prpof» and the probabilities of the case, 
négative this claim of the master,, The duty was upon the ship of hav- 
ing ballast on board, or immedi^tely at hand, under an express stipula- 
tion of the charter-party; and the master was bound by this provision to 
be provided with ballast beforegiving notice of readiness to receive cargo, 

, notwithstanding any inferences he might bave drawn individually, from 
the inquiring telegram or the interrogating conversation. The notice 
of readiness given on the ?4th was not valid or binding on the char- 
terers, for the reason that the ship was not provided with ballast, and 
could not bave sailed direct for Ldverpool without it. 

The State of things is similar in regard to the provisions of the charter- 
party that, "if any grain be shipped, it is to be loaded under inspection 
of underwiiter's surveyor," aiitd that, when notice is given of the steam- 
er's readiness for cargo, "ail of her holds shall hâve been cleared, and 
passed for grain." The proofs show that when notice was given, on the 
24th December, there was more or less water in hold No. 3,^ — the most 
capacious part of the ship, — and that within the same week, when grain 
was to be put aboard under the second chartering, the underwriter's sur- 
veyor required ceiling to be done, and boards and timbers put in, which 
work required about three days for accomplishment. The certificate of 
the two ex-mariners, Clayton and Adams, given some time on the 24th 
December, thàt "the ship was fit for the stowage of any kind of cargo,'^ 
even if ithad been in time, and even if the ex-mariners had been officers 
compétent and authorized to " pass the ship for grain , " was in point of fact 
Untrue, and therefore worthless. It is not usual or safe to ship grain in a 

, hold wet from a blind leakage, without ceiling, and without protection by 
proper timbers. True, if, in the period of 17 lay-days during which the 
loadingof the ship was proceeding, the charterers had found it to their 
interest to ship grain, then, in such event, thèse préparations might bave 
ibeeamade; but the charter-party required , expressly , that the ship should 
ibç in condition to receive, grain at the time of the notice. Certainly, 

I thiâ provision of the contract was not fulfiUed by the ship. 

I must ruie in a like manner in respect to coaling. The ship had not 
been coaled for the voyage on the 24th December. If loaded before coal- 
ing, instead of proceedipg dirept for Liverpopl as required by an express 
stipulation, she would hâve had to proceed to lambert's Point or New- 
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port News for coal, and then on her principal voyage. If such a diver- 
gence had been intended by the contracting parties, it would bave been 
expressed. The custom of the port cannot enter into and change so ma- 
terial a part of the contract. Without coal on board, the ship was not 
ready to proceed, on receiving cargo, direct to her destination. Mr. Jus- 
tice LopES, of the admiralty appeals court of England, in the case of 
Graves v. Voïkart, 1 Cab. & E. 309, a case tried by him in a suit at com- 
mon law, laid down the law, generaJly, in r^ard to a ship's readiness to 
receive cargo, as follows: 

" A sbip, to be ready to load, must be completely ready in ail her holds, — must 
be discharged in ail her holds, — so as to afford the merchant complète control 
of every portion of the ship available for cargo. The merchant can then sto w 
bis cargo as he thinks moat advantageous. In no other circumstances can 
a ship, by which I understand must be meant an entire sbip, be placed at the 
disposai ot a merchant. If any other construction is placed on the words 
• ready to load,' it is obvions that great inconvenlence would arise. It might 
be conteiided that a sbip was ready to load when one hold only was empty, 
and a merchant might not hâve the réat of the ship placed at his disposai for 
an indeflnite period. I doubt not but that the défendants were anxious, and 
Bchemed to be abie, to cancel this charter-party; but still I am bound to give 
efCect to what I believe to be its true meaning. A custom was set up by the 
plaintifls to load and unload slmultaneously, but it was not proved, — in fact, 
wasdisproved." Id. 

Coal was obtainable by the Cambodia only at Lambert's Point, three 
miles, or Newport News, thirteen nailes, from Norfolk, where she was 
to complète her cargo. Non constat but that she might bave got aground 
on her way to Lambert's Point, as ahe did after loading under her sec- 
ond chartering, or bave grounded at the pier in shifting her hatches. 
Delay from this cause was not only possible, but both probable and not 
unusual; and the master had no right to impose the risk of such delay 
upon the charterers, after having oonsumed seven or eight days more 
time in reaching Hampton Roads from Gibraltar tban had been expected: 
most of the delay having occurred at her wharf in New York, from rainy 
weather. Whether unavoidable or not, the master had not succeeded 
in getting to Hampton Roads from Gibraltar with that alacrity described 
as the "life" of commerce by Mr. Justice Swaynb, in Lowber v. Banga, 
2 Wall. 728, where he said: 

"Promptitude in the f ulSltnent df engagements is the life of commercial 
Buccess. The State of the market at home and abroad, the solveiicyof bouses, 
the rates of exchange and of freight, and various otiier circumstances which 
go to control the issues of profit or loss, render it more important in the en- 
terprises of the trader than in any other business. The resuit of a voyage 
may dépend upon the daj' the vessel arrives at her port of destination, and- the 
time of her arrivai may be contiolled by the day of her departure from the 
port whence she sailed. We cannot forget thèse considérations in oursearch 
for the meaning of this contract." 

If this was a struggle between the master and the charterers as to 

which should bear the loss of the delay incident to Christmas week, 

surely the equities were with the charterers; and thèse were not required, 

by considérations of mercantile good faith, to subject themselilres to the 

v.4lF.no.l3— 52 
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risk of the furtligr delays tliat mightra,ttend the C^mbodia in the proçess 
of coaling, a£ter, their disappointing expérience with that ship from the 
tàrdiness of lier arrivai at Hampton Rpads. 

As to the,twes, at vy^hich the notices of readiness to load were given 
> by the magtef , , it is haràly necessary .for me to say any thing. Clearly , 
the notice of thei22d Deceraberj given after 12 o'clock, was invalid. I 
am incliped to think, however, that the télégraphie notice given on the 
morniug of the,24th, received befpre, 12, m., was in time, and would 
hâve been valid if the vessel had in fact teen ready for cargo. Clearly, 
the letter writtei;»; Sunday, the 23d, ^nd not received i;ntil after 12 m. 
Monday, was notin timç. ., 'fh^e.q^uesti^ of notice, however, 

are, in the case at bar, altogether imroaterial.. The ship was never ready 
to receive cargo. She hàd not the requisite 100 tons of ballast either on 
board or at barid. Even if she had thé^ option to use cbal as ballast, she 
had not that quantity of coal pladéd aft in the No. 3 deck. Nor was she 
on the 24th coaled for the voyage tà'JÇ^iVerpool, and potild ùot hâve pro- 
ceeded thence direct after reeeiving. her .cargo. Moreover, she had coal 
in the main between-decka cross-bunkers, wbich was, therefore, not 
cleared foi* cargOj etc., and to which, aoCording to the.terms and spirit 
of the charter-party, the charterers had â right foi! cotton. On the whole 
casé, I will£âgâia decree dismissihgthëlifoel, with posta. 



The Léonard R;cHABDS. 
KiEBNAN et al. V. l^E Xëônard Biçhabihèi. 
(DUtrlet Court, D. New Jersey: Jsanary SO, m9iy 

1. SBIPPINO — ^IlIMITBD LiABILITT AOt— In*ÉBBST OT OWNBK. 

Thè real value 6f the veâsèl in fautt, witttout regard to liens ilp6aUerat the'ter- 
mioation of her voyage, upon whlch.slie negUgently oaused tiiBilnj^ries complained 
of, measures the value of the intereat of tUe owner, within the meaning of the lim- 
Ited liàbîlity ' aot, whioh provides that the Uabillty of a vessel f6r any lôss, damage, 
or injury by collision, done without the privity or knowledge' of the owner, " shall 
in no case ezceed the amount or value of tilie interest of suolï bwner in such vessel 
■ "and her freightthen pending. " . ' ' 

S. Same— COSTS. 

Where distinct fssues are raised as tp the right of the owner, of the offendipg ves- 
sel to the 'beneflt' of the limited llability dài,,' ahd also as to thé faulti of the vessel, 
npon the flrst of Whlch only the ownei: is suocessful, he wiU be allowed such costs 
only as acorued on that issue. Admiralt^rule 55, whlch provides for the payment 
of claims out of the f uud in court, after the costs and expenses are first deduqted, 
applies ônly when the owner does not éontest the liability of the vessel for the 
alleged wrohg. 
& Samb— RiGHTB ioF MatBbial-Men. 
: The right of a material-man to bring an action in peraonam against the owner of 
, a vessel 13 not taken away by the fact tt^at the owner is in a position to invoke the 
iiniited liability aot, and nence hewill not'bè enjoinedfromproseoutingsuchaction. 

o InAdmiralty. Qn settlementof filial decree. ; 
JS, i2. Mî&riAy, for the Léonard Riphards. 
Owen, Gray & Sturges, for the Quickstep. 
Wa^, Edwards & Bumsted, for, Communipaw Coal Co. 
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Sidney Chuhh, for F. 0. Matihiessen Sugar Co. 

Green, J. It appears from Ihe proceedings in thîs cause that in 
May, 1887, a collision bccurred in New York bay between the steam- 
ship Lndwig Holberg, outward bound, and the bark Quickstep, inward 
bound, laden with sugar consigued to the F. 0. Matthiessen Sugar Refin- 
ing Company, and at the time of the collision being towed by thesteam- 
tug Léonard Richards to her wharf at Jersey City. As a resuit of the 
collision, the Quickstep speedily sank, and, with her cargo, became 
a total loss. A libel being filed in this court by the owners and 
crew of the Quickstep against the Léonard Richards, as the négligent 
cause of the collision, the owners of the tug also filed their libel against 
their own vessel, denying the négligence alleged, and praying that, if 
the steam-tûg should be found to be in fault, they should be permitted 
to hâve the benefit of the act of congress of March 3, 1851, commonly 
known as the "Limited Liabilitj' Act," and the amendments thereto. 
The right of the owners of the steam-tug to claim the benefit of the 
limited liability act was contested by the other libelants, but unsuc- 
cessfuUy,' — this court holding that the right waa, imder the circum- 
stances, clear and unimpeachable; and thereupon the tug was valued 
under the act at the sum of $8,000, and a stipulation for that amount 
duly filed. Upon the final hearing of the cause, Judge Butler, then 
holding this court, found that the tug was in fault, (38 Fed. Rep. 767;) 
and, the amount of the various claims against her having been deter- 
mined upon référence, the matter now cornes before the court upon set- 
tlement of the final decree. 

The first question suggested by counsel for the owners of the tug is as 
to the proper construction to be put upon the words "value of the in- 
térest of the owner,*" as tised in the limited liability act. The section 
of the act in point, or so much of it as it ia necessary to quote, is as 
foUows: 

"ïheliabilityof the ownerofany vessel, • * * for any loss, damage, 
or in jury by collision * * * doue, occasioned, or incurred, without the 
prîvity or knowledge of Bueh owner or owners, shall in no case exeeed the 
amount or value of theinterest of such owner in such vessel, aud her freight 
thenpending.» Rev. St. U. 8. § 4283. 

It appears in this case that supplies to a large amount had been fur- 
nished to this tug, which were at the time of the collision unpaid for, 
and which, under the law, were liens upon the vessel, and the insist- 
ment of counsel was that although the tug had an apparent value of 
$8,000, and had been appraised at that sum, j'et the "interest of the 
owner" in her ought not to be calculated upon that basis, but that from 
the appraised value of the vessel should be deducted the full amount of 
the debts and claims owed by the vessel, and the balance taken to be 
the true "value of the interest" of the owner. In other words, that 
while the stipulation filed, and upon which the tug was released from 
the custody of the officers and returned to her owner, was for $8,000, 
yet when the time came for the payment of the sum into court, in com- 
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pliance with its condition, to be distributed among libelants and claîm- 
ants according to law, there should be first deducted therefrom a sum 
equal to the full amount of ail debts due for supplies, repairs, etc. , for 
which liens against the vessel could be enforced, and the balance only 
brought hère as the trae value of the owner's interest, to be distributed 
•^0 raid among other libelants. Without considering whether the owner 
is not by bis own act estopped from raising this question, now, after en- 
tering into a stipulation to pay the full amount of the appraised value 
of the tug if she be found in fault to the other libelants, and in consid- 
ération thereof receiving security from the law from ail further or greater 
liability, I am clearly of opinion that the real value of the vessel in 
fault, without regard to liens upon her at the termination of her voy- 
age, upon which she negligently caused the injury complained of, meas- 
ures justly and equitably the value of the interest of the owner therein 
as coutemplated by the limited liability act. 

If the opposite contention of counsel be correct, it follo>vs that in ail 
cases claims arising et contractu against a vessel, and liable to be secured 
by lien, are practically preferred to those other claims which arise di- 
rectly out of the collision, and ^re ec delicto; and because of such préfér- 
ence are entitled to be paid and satisfled in full out of the value of the 
vessel, to the exclusion, if necessary, of the collision claims. But such 
resuit is directly in conflict with the principles laid down in the adjudi- 
cated cases. The contrary doctrine bas been held almost universally. 
In The Pride of the Océan, 3 Fed. Rép. 162, it was expressly held that, 
in a contest for priority between claims arising from a collision and a 
bottomry loan, the former were entitled to préférence. In this case 
Judge Bbnedict used this language: " The value of the lender's security 
cannot be enhanced by a subséquent collision, nor could such collision 
in any way tend to préserve the lender's security for him, but the con- 
trary,"-— a statement of a principle which applies with equal force to a 
lien créditer. 

In The M. Vando'cook, 24 Fed. Rep. 472, Judge Nixon in this court 
held that the damages arising from the fault or négligence of the vessel, 
being ex ddicto, 6ho\ûd be paid in préférence to claims for prior repairs 
and supplies; and to the same effectare the cases of 27ie R. S. Carter, 38 
Fed. Rep. 615; the same case, on appeal, reported as The John 0. Ste- 
vens, 40 Fed. Rep. 331; and Norwich Ço. v. Wright, 13 Wall. 104, 122. 

The rule in JSngland is in entire harmony with the rule as laid down 
hère. I find it stated in Abbott on Shipping as foUows: 

"The maritime lien of damage originating in the wrong of tlie master and 
crew of the vessel in fault, and founded on considérations of public policy, 
for the prévention of careless navigation, takes precedence, within the limits 
which the law assigns to the Indemniflcation of the injured party, even though 
anterior in date pif liens ex contractu. It absorbs, in the event of the res prov- 
ing insufficient to meet ail demanda, the liens of wage?, towage. pilotage, and 
bottomry, leavihg them to be enforced by proceedings against the persons of 
the ownera. Were it otherwise, the owners to whom the damage is imputed 
would be indemnified at the expense of the injured party; the wrong-doers, 
at the cost of him to whom the wrong is done. " Abb. Shipp. 621. 
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If, then, the maritime lien created by collision takes precedence of 
liens for loans or repairs or supplies, and other liens of a similar charac- 
ter, although the latter liens arose prior to the collision, it foUows, at 
least as between the wrong-doer and the party injured, that the value of 
the vessel in fault, freed from ail liens, — that is, the whole value of such 
vessel, — is to be looked to as the source of réparation. Such value cannot 
be lessened by any other claims whatever. Bottomry loans, claims for 
repairs, supplies, although outstanding as liens, must give way to the 
claim based upon the négligence of the vessel in fault. If the owner of 
such vessel desires to obtain for himself the benefit of the limited liabil- 
ity act, he must make a complète surrender of her, for the benefit of those 
she bas injured, and the wronged party accepts her with the knowledge 
that his claim bas precedence of ail other claims ; that her fuU value, 
without déduction for any lien, then outstanding, not arising out of col- 
lision, is set apart — dedicated — for the satisfaction of his claim. In this 
case the owners elected, as they had the right, to retain the custody of 
the vessel in fault, and stipulated that, in lieu of the rem, they would 
pay the sum of $8,000 as her value. That sum must be taken to be the 
value of the vessel, which, if the vessel had remained in the custody of 
the court, would bave been produced by her sale, and which would hâve 
been devoted to the payment of the claims against her arising out of the 
collision; and hence the "interest of her owners" in her is measured by 
her full and complète value as appraised. In my opinion, the stipulatora 
must pay the whole sum for which the stipulation was filed, as the proper 
and just appraisement of the value of their interest in the tug. This sum 
would bear interest only from and after the date of the final decree, 

The second question raised by the owners of the Léonard Richards 
concerna their liability to be cast in costs. They claim exemption from 
such liability on two grounds: Mrsl, because they were successful in the 
application made by them to the court for the benefit of the limited lia- 
bility act; and, secondly, because such exemption is conferred upon them 
by the fifty-fifth rule in admiralty, which, in terras, provides for the 
payment of claims out of the fund in court, in cases of limited liability, 
after the costs and expansés are first deducted therefrom. The a;llowance 
of costs, in many cases, is very largely a matter of discrétion with the 
•court, but the gênerai rule is that the successful party in the litigâtion 
is entitled to them. In this case there were really two distinct and sep- 
arate issues ; the first relating to the right of the owners of the Léonard 
Richards to the benefits of the limited liability act, and the second as 
to the négligence and fault of the Léonard Richards. Upon the first of 
thèse issues the owners of the Léonard Richards were successful, and I 
shaU allow them- such costs as accrued solely upon that part of the liti- 
gâtion. 

But the issue most hotly contested, in fact the main issue in the case, 
was that which concerned the alleged fault of the tug as the négligent 
«ause of the collision; and upon this issue, a matter wholly distinct and 
eeverable from the other, the tug was found guilty. I know of no espe- 
cial reason that would take this case out of the gênerai rule, and there- 
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fore I think tke owners pf the tùg should pay the coSts accruîng under 
this issue, and T s6 order. 

It is prope'r to say that I havé'càrefully considered the admiralty rule 
to tvhich my attention was called. I db not consider that it govenis this 
case. In my opinion, it is applicable only to those cases wherein the 
owner of the libeled vessel, having substantiated his clâim to the benefit 
of the limited liability act, does not contest the liability of his vessel 
for the allegfd wrong. In such cases the surrend er of the vessel itself, 
or the giving of a stipulation for the value of his interest therein under 
the statute, fixes a limit to his liability; and the rulé in admiralty very 
properly provides that the costs and expenses of the formai and orderly 
course of litigation necessary to obtain the proper distribution of the 
money representing the value of the vessel among claimants should be 
first paid out of such money. Otherwise, if the owner should be con- 
demned to pay such costs, his liability would be in excéss of the value 
of his interest in his vessel, and the limited liability act would not afford 
him that protection he is, by its terms, entitled to. But if the owner 
of the libeled vessel, by his défiant course, causes litigation upon an issue 
entirely distinct from and not based upon his claim for limited liabil- 
ity, and in such litigation is wciéted, it is équitable and just that the 
taxable costs thereby necessarily incurred by his opponent should, in 
accord with the gênerai rule ahd common practice, be paid by him. 
^e Famée, 12 Fèd. Rep. 213; Hen. Adm. 296; Thommasen v. WhitwHl, 
12Fed. Rep. 891. 

Another question inooted ié whethèr the material-men having claims 
against the Léonard Richards should be enjoined from bringing their 
actions to récover them. I think not. The limited liability act of 1851 
does not, in terms or by implication, indude such claims; and as to them 
thé owner's liability is not, by force of the statute, in any degree limited. 
The action in perëonam is not disturbed or taken away from any classôf 
claimants not expressly méntiohed in the act. The right to such action, 
vested in ail other claimants, remàîûs unaltered ahd uriaffected. It is al- 
leged that the act of June 26, 1884, eptitled "An act to remove certain bur- 
dens on the American merchant marine, and to encourage the American 
foreign carrying trade, and for other purposes," as amended by the act 
of June 19, 1886, seems to be applicable to claims pf this character; and, 
if 60, would limit the liability of an owner to the proportion of any or 
aUdebts and liabilities that his individual share of the vessel bears to 
the whole. Without assenting to or dissenting from this view, it is only 
neceésary to say that the proper construction of that act and its effect is 
nx)t now before the court. The simple question to be considered is, does 
a material-man lose his right of action in personam against the owners of 
a vessel, where such owners are in position to invoke the benefit of the 
limited liability act? In my opinioh, he does not. The right to his 
abiion ia preserved to such claimant, and an injunctiOn restraining him 
froin prosecuting it would be'a tyrannical exercise of power by this court, 
wholly without justification or feâson. Let a decree in accordance with 
thèse conclusions be entered. 
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United States v. The Sadib. 
(District Court, 8. D. New York. February 38, 1890.) 

1. Harboes— Bepositiiig RErnsB— Pbohibited Abea, 

A Btatutory Power to flx the limita of a proWbited area should be exeouted with 
reasonàble âeflniteness, and according to the statutory intention. 

2. SaME— COSBTEOCTION OP ACT CoNS. JnNB 39, 1888. 

The act of June, 1888, probibited the disoharge of refuse, etc., "in the tidal 
watérs of the harbor of New York, or Its adjacent or tributary waters, or In those 
of Lottg Island Bonnd, within the limits which should be prescribed by the.super- 
visor. " The superviser directed that deposits of refuse, etc., must take place east 
of the meridian 73" 55' 56", and south of parallel 40° 31' N. Held: (1) That the su- 
pervisor's direction was not a compliance with the statute, for lack of défini teness 
and certainty, and for excluding by implication ail the "tributary waters, " and ail 
the waters ojf Long Island sound, both of which were to the northward of the des- 
ignated parallel; that this was in excess of his power, and contrary to the plain in- 
tent of the statute. (2) T^ati tha words "the tidal waters" in the flrst section of 
the act werè not to hé construed as limiting the subséquent words, ''its adjacent or 
tributary waters, " there being no such limitationof the samè words in the second 
and fourth sections, and thatf the northern limit of the prohibited ar^ea, within the 
tributary waters, was to b^ flxed by the supervisor, and until that was done by him 
no suit for penaltiés would lie f or deposits within thd Hudson river. 

In Admiralty- Action for pénal ties. Exceptions to libel. 
fîdîoarrf MiteÂeS and Jfr. jRoae, for libelant. 
Aleaxmder & Ash, for olaimants. 

Bbown, J. The above libel was filed to recover penalties under the 
act of çongress approved June 29, 1888, (25 St. at large, 209,) "to pre- 
vent obgtructive and injurions deposits within the harbors and adjacent 
waters of New York city, by dumping or otherwise." The libel avers 
the use of the steam-tvig Sadie in discharging and dumping into the 
■waters of the North river, opposite Newburgh, certain loads of mud, con- 
trary to the provisions of the said act, for which the Sadie is made lia- 
ble. The exceptions aver that no cause of action is statçd in the libel, 
and upou the hearing the act bas been submitted to the court for its con- 
struction. 

The first, section of the act déclares that the "discharging * * * 
of refuse, idirt,ashes,cinders, mud, sand, * * * sludge, * * * 
in the tidal ^aters of the ha,rbor of New York, or its adjacent or tribu- 
tary watersi or in those of T^ong Island sound, within the limits which 
shall be prescfibed by the supervisor of the harbor, is hereby strictly for- 
bidden;" and every such act is made a misdemeanor punishable by fine 
or imprisonment, or both. Section 2 provides similar punishment of 
"every master and engineer * * * who shall knowingly engage in tow- 
ing any * * * boat or vessel loaded with any such prohibited mat- 
ter tp any point or place of deposit or discharge in the waters of thp har- 
bor of New York, or in its adjacent or tributary waters, or in those of 
Long Islan(^ Sound , or to any point or place elsewhere than within the 
limita defined and permitted by the supervisor of the harbor hereinafter 
mentioned." Section 3 makes it the duty of the master, on receiving on 
board any such forbidden matter, before proceeding to take it to the 
place of deposit, to apply;fpr and obtain from the supervisor a permit 
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defining the précise limits within which the discharge may be made, and 
any déviation from the permit in discharging îs made a misdemeanor. 
Section 4 provides that "ail mud * * * taken * * * from any 
slip, basin, or shoal in the harbor of New York, or the waters adjacent 
or tributary thereto, and placed on any boat, * * * for the pur- 
pose of being taken or towed upon the waters of the harbor of New York 
to a place of deposit, shall be deposited and disoharged at such place, 
or within such limits, as shall be defined and specified by the superviser 
of the harbor as in the third section of this act prescribed, and not oth- 
erwise." Under this act the superviser undertook to prescribe, and in 
fact did prescribe, "the foUowing limits for the deposit of material, as 
provided by the first section of the foregoing act, viz.: The deposit of 
refuse, mud , etc. , must take place east of the meridian 73" 65' 56" west, 
(which passes through the Scotland light-ship,) and south of parallel 40' 
31' N." No other désignation of limits has been prescribed. 

The complaint, in my judgment, cannot bei sustained. The first three 
sections of the act ail hinge upon a proper désignation by the superviser 
of "the limits" within which the deposit of refuse, etc., is to be "forbid- 
den." No désignation has been made of prohibited limits except by im- 
plication, and that so broadly as to be in excess of the supervisor'a power. 
Section 4 ia limited to materials placed on any boat "for the purpose of 
being taken or towed upon the waters of the harbor of New York to a 
place of deposit," which has no application to refuse taken and dumped 
atNewburgh, because the waters of the Hudson river at Newburgh are 
not " waters of the harbor of New York." The subséquent words, " such 
mud, dirt,"etc., in section 4, refer to mud, dirt, etc., leaded for the 
same purpose of being towed upon the waters of New York harbor, 
which is not the présent case. Section 1 does not prohibit the deposit of 
refusé, etc., any where except "in the tidal waters of New York harbor, or 
its adjacent or tributary waters, or in thoseof Long Island sound, within 
the limits which shall be prescribed by the superviser." It does not 
prohibit deposit of such material on land any where; nor in ail the "trib- 
utary waters," but only in such parts of the tributary waters, etc., as are 
"within the limits te be prescribed," i. e., not embracing the whole trib- 
utary waters. The tributary waters of the harbor of New York, in the 
largest extension of the word "tributary," might include the brooks from 
the tops of the Adirondack mountains, and over ail the water-shed of 
the Hudson. But it is neither reasonable to suppose, nor is it crédible, 
that congress intended so wide an application of this act as that a shov- 
elful of dirt should net be thrown into a breok, nor a boat-lead of sand 
carried across a lake, in the Adirondacks, without a permit from the su- 
perviser, under penalty of fine and imprisonment. But, if any such 
prohibition were authorized to be created, the prohibition itself should 
at least àppear plainly, and withoUt indirectibn or ambîguity, in order 
that a citizen proposing to deposit or to transport such material in a par- 
ticular place naay know whether such act is prohibited and criminal, or 
not. It is a rule that the construction of statutes must be reasonable, 
since the law-making power is not supposed to intend anything irrational 
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or absurd. So a power conferred to make acts pénal or criminal must 
be pursued strictly, and executed with reasonable definiteness and cer- 
tainty , and within a reasonable construction of the statute. The prinaary 
condition of the practical application of this act is the désignation by the 
supervisor of fixed and certain limits, within the tributary and other 
waters of New York harbor and of Long Island Sound, within which the 
deposit of refuse, etc., is prohibited. ïhe act contemplâtes, first of ail, 
a certain prohibited area within those waters, marked by definite, cer- 
tain, and intelligible limits. Refuse, dirt, mud, etc., dredged, found, 
or brought within those limits, becomes thenceforth prohibited material, 
and subject to the opération of the act. Similar material while outside 
of the prohibited limits are whoUy outside of the scope of the act. They 
are not prohibited materials, nor within the opération of the statute. 

The supervisor bas not designated, as required by the act, any limits 
or boundaries or parts of the tributary waters within which such deposit 
is to be prohibited. No prohibited area is specified. Instead of that, 
he bas said that "the deposit of material under the first section must be 
made east of the meridian of the Scotland light-ship, and south of the 
parallel 40° 31' north." That section gives him noauthority to prescribè 
where materials shall be deposited. His permissive authority is only to 
issue spécial permits under section 3, and that applies only to what ia 
loaded upon vessels. Section 1 bas a wider scope and purpose, namely, 
to create a prohibited area within the tributary waters, wherein no refuse 
can be deposited from vessels or otherwise. If the supervisor's rescript 
could be taken to mean conversely, and by implication, what is not ex- 
pressed in it, namely, that a deposit of refuse, etc., was prohibited any- 
where else than to the eastward and southward of the lines specified, 
then the scope of the act and the rescript would be to make criminal the 
deposit of a shovelfulof dirt any where within the boundaries of the 
United States, on land or water, and within a large part of the high seas. 
Manifestly, the statute had no such intention, nor had the superviser 
any such authority. If, however, the implication of the superviser'^ or- 
der does not go to that extent, no one can say, or is authorized to say, 
to what extent less than that it does go, nor where it stops. In other 
words, it is void, as an implied prohibition, for unreasonableness, indef- 
initeness, and uncertainty, and for substituting a désignation of the place 
of the deposit, not authorized by section 1 , instead of designating with 
definiteness and certainty the limits of prohibition within the tributary 
waters, as section 1 requires. 

The tidal waters, which in fact extend over 150 miles up the Hudson, 
cannot, I think, be construed as fixing the northerly limit of the prohib- 
ited area, because the words "tidal waters" cannot be connected by con- 
struction, in the first section, with the words "its adjacent or tributary 
waters," as a limitation of thera, except by a forced and unnatural read- 
ing; and the fact that in sections 2 and 4 the same words, "its adjacent 
or tributary waters," are used without any connection with "tidal wa- 
ters," seems to me conclusive that no such construction was intended in 
the first section of the statute; and the title of the act does not indicate 
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any such construction. The limits in either direction were not designed 
to be fixed by the statute itself, but by the supervisor. Those limita 
were to be wîthin the tributary wftterS', i. e. , to embrace less than the whole 
of suçh tributary waters, — and only èuch as the supervisor should specify 
by fixing a norlherly as well as a soùtherly limit. This he has not donc, 
exçept by implication, and that iri terms which exclude ail the tributary 
waters to the north, and exclude àlso ail the waters of Long Island sound, 
bothof which are in excess of the authority giveïi by the statute. In 
my judgment, such a power to create a limit of ptohibition, in the case 
of a highl'y pénal and criminal statute, cannot be properly executed by 
mère implication or indirectioui nor by térms which in themselves pro-- 
hibit nothing, but leave the estent of the alleged implied prohibition 
without reasonable definîteness âhd certainty. The promulgation bjr 
the supervisor under section 1 is such a departure from the authority 
of the ètatute, and the mode in which it was intended to be exercised, 
and sUch a'feilure to pèrform whât the statute required, namely, to fix 
the limits pf thé. prohibited area within the tributary waters, as, in my 
judgment, to hâve no validity; àtid no cause of action accrued under it. 
The défébt is one that ean bë retnedied at any moment by the superviser, 
by a ptopèr fixihg of the limits as' contemplated by the statute; and he 
should be required to exécute the statutory power according to its intent 
before it is enforced against othei^. 

Sections 2 and 3 refer exclus! vely tô cases of "such prohibited matter," 
or of "such forbidden matter," when loaded on a boat, etc. But it is 
plain that the words "forbidden matter" and "prohibited matter" do not 
refer to refuse, dirt, etc., anywhére within the United States, but only ta 
BUCh matter as is within the scope of this act, namely, such as is within, 
or birought within, the prohibited area that is designed to be constituted 
and established within the prescribed limits of the tributary waters un- 
der the first section. Dirt or refuse in Washington or Philadelphia is 
not prohibited matter. It first bèèomes so when found or brought within 
the pfohibited limits. As no prohibited area has yet been legally con- 
stituted, there is nothing in this case to which the words "such prohib- 
ited matter" can attach. The causes of action under sections 2 and 3,, 
therefôre, cannot be maintained, and the libel iaust be dismissed. 



Meyees Excdbsion & Navigation Co. v. The Emma Kate Boss. 
(PistHot Court, D. New Jersey. March 4, 1890.) 

COIXISION— CBOSSIKa SlBAMEBS. 

Under 28 U. S. St. at Large, 441, wfaich provides that, "if two ships under steam 
are crossIng so as to involve risk of collision, the ship which has the other on her 
own starboard side shaU, keep ont 6f the way of the othejr, " when a collision ocour» 
under such oiroumstanoes the vessel whose duty it is to keep eut of the way should 
be held in f ault, unless cleâr and undisputable évidence establishes the contrary. 
SiME — ^Absence or Lookout. 

The absence of a lookout on the other vessel is immaterial where it does not ap- 
lear that the collision could in any wise be attributed to his absence. 
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In Adoliralty. Libel for damages by collision. 
Wing, Shoudy & Putnam, for Ubelant. 
R. D. Benedict, for claimants. 

Grben, J. Thîs is an action for collision which occurred on the nîgKt 
of June 23, 1888, on the Hudson river, a short distance south of] the 
ferry of the Pennsylvania Railroad Company, between the steàhvtug 
Emma Kate Ross and the sleam-boat Chrystâl Stream. Fromthp^ év- 
idence in the cause, it appears that about 10 o'dock on the evening of 
the 23d of June, 1888, the Chrystal Stream was proceeding down the 
river, on a southerly course, parallel with the New Jersey shore, and 
about 300 yards distant easterly from the exterior line of piers. She 
was making for the docks of the Communipaw Coal Company to tie up 
for the night. The tide was about "slack-wat«r, nearly slack;" "ebb on 
the Jersey shore." "There was no wind." "Itwas a bright, moonligbt 
night; almost as bright as day." At the same time the steam-tug Emma 
Kate Ross left pier No. 1 North [Hudson] river, New York city, bound 
to Jersey City. Her captain had left her at the pier, and she was in 
charge of the mate. Her course was diagonally across the river, head- 
ing at first, apparently, for the Erie Railroad ferry, and showing those 
on board the Chrystal Stream only her red light. Later, her course 
changed slightly, and bore a Utile more to the south and west, so that 
her green light came into view to the pilot of the Chrystal Stream. 
Her objective point was the dock of the Red Star Line Steam-Ship Com- 
pany, adjoining the ferry-slip of the Pennsylvania Railroad Company at 
Jersey City. The two vessels proceeded upon their respective courses 
without any lessening of speed, and rapidly approached each other. 
When very close, the Chrystal Stream signaled to the tug that she in- 
tended to keep on her course. This signal was immediately àcknowl- 
edged by the Emma Kate Ross, but, it is alleged, waa misunderstood 
by the mate in charge of the tug. It had been, admittedly, up to this 
time, the intention of the pilot of the tug to cross the bow of the 
Chrystal Stream, but, seeing the danger of the collision which now 
seemed imminent if he persisted in that intention, he suddenly changed 
his plan, and, throwing his wheel hard a-port, gave the signal to his en- 
gineer to back at full speed. This attempt to avoid the collision was, 
unfortunately, unsuccessful; and, despite the effort, the' tug ran her 
stem into the port side of the Chrystal Stream at a point distant about 
60 feet from her stern, breaking the wheel beam and crank, the holding 
down bolts in the main deck, and the eccentric rod, and carrying away 
the A,frame, and doing some other damage. It isfor thèse damages that 
this libel was filed. 

The testimony takon in the cause touching the négligence of either ves- 
sel is contradictory, and difficult to reconcile with any theory. But, after 
careful considération, I think the weight of the évidence sustains thèse 
findings and conclusions: (1) That the two vessels were upon "crossing 
courses." (2) That not only were both vessels in plain view of each 
other, but each was actually seen by the other some time before the 
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collision. (3) That the admîtted intention of the Emma Kate Ross waa 
to cross the bow of the Chrystal Streara; her pilot judging that lie had 
plenty of time and space so to do, — being so confident in this respect 
that he did not deem it necessary to warn the Chrystal. Stream of such 
purpose by any signal. (4) The Chrystal Stream kept on her course, 
straight down the river, without change, as she had the right, and in 
fact was bbund, to do. Of her intention to keep such course she duly 
notified the Emma Kate Ross by whistle. (5) That, as it turned out, 
the pilot of the Emma Kate Ross evidently miscalculated the speed of 
his own vessel, or the speed of the Chrystal Stream, or the distance be- 
tween the two vessels, and, finding that by keeping on the course he was 
then holding a collision was imminent, sought to avoid such disaster by 
backing his engine at fuU speed, and porting his helm. (6) Despite 
this effort on the part of the pilot of the Emma Kate Ross, the collision 
occurred, — the tug striking the Chrystal Stream head on; the resuit of 
the collision clearly showing that, notwithstanding her engine was re- 
versed, the tug was moving forward with considérable momentum. 

The duty cast upon vessels situated as thèse were is précise and clear. 
"If two ships under steam are crbssing so as to involve risk of collision, 
the ship which bas the other on her own starboard side shall keep out 
of the way of the other." 23 U. S. St. at Large, 441; The Corsim, 9 
Wall. 630; The Hanm, 5 Ben. 502; The Cayuga, 14 Wall. 275. In the 
case at bar, it is undisputed that the Emma Kate RoSs had the Chrystal 
Stream on her oWn starboard side from the moment the vessels came into 
8ight of each other until the moment of collision. The mate in command 
of the tug admits this in his testimony. The duty of keeping out of the 
way of the Chrystal Stream was clearly upon the Emma Kate Ross. The 
collision shows that she did not do so. It was her rashness in attempt- 
ing to cross the bow of the Chrystal Stream which brought about the re- 
suit. The Chrystal Stream kept on her course, as it was imperative for 
her to do. It was her duty to assume that the tug would implicitly 
obey the régulation "to keep out of her way." Had the Chrystal Stream 
changea her course in anticipation of the motion of the tug, she would 
hâve been guilty of a fault. A vessel whose duty it is to keep her course 
should not anticipate the movements of the other vessel, and give way. 
The safety of navigation dépends, essentially, upon the certainty which 
resuits from exact adhésion to gênerai and well-known régulations. 7%e 
■ Sunnyside, 1 Brown, Adm. 227; The Clément, 2 Curt. 363; The Gitana, 
L. R. 2 Adm. & Ecc. 350; The Ariadne, 13 Wall. 475. The Emma 
Kate Ross was guilty, then, of a breach of a well-known duty. The 
ùtnission of a known légal duty is such strong évidence of négligence and 
carelessness that, in every case of collision happening under such circum- 
etances, the offending vessel should be held in fault, unless clear and in- 
disputable évidence established the contrary. Taylor v. Harwood, 1 
Taney, 444; The Hercdes, 17 Fed. Rep. 606; The Eleanora, 17 Blatchf. 
88. The application of this principle constrains me to find that the 
Emma Kate Ross was in fault, and must be held responsible for the dam- 
ages resulting from the collision. 
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It was urged upon the oral argument of this cause, by the claimants, 
that, as there was no lookout upon the Chrystal Stream, she should be 
held in fault in conséquence of this breach of régulations. The évidence 
as to the alleged absence of the lookout frora his station is very contra- 
dictory. While the claimants offéred évidence, négative in its character, 
tending to prove that a certain witness did not see the lookout on the 
Chrystal Stream just previous to the collision, the libelants produced wit- 
nesses wbo testified to personal knowledge of his présence then at his 
post of duty. It is not necessary, however, to analyze or weigh thèse 
conflicting statements. It is enough to say that, under the circumstances 
of the case, the absence of the lookout on the Chrystal Stream, if he were 
absent, does not relieve the Emma Kate Ross of responsibility. There 
is no dispute that each vessel was in plain view of, and was plainly seen 
by, the other, a long time before the collision. Nor is there any prê- 
teuse that the collision could be in any wise attributed to the absence 
of a lookout. A fault which bas no ill conséquences is immaterial. The 
Moming lÀghi, 2 Wall, 550; The Annie Unddey, 104 U. S. 185, 191; 
The George Murray^ 22 Fed. Rep. 117. There must be a decree for the 
libelants, with the usual référence to ascertain damages. 



Thb Wensieydale.* 

Andebson et al, v. The Wensleydals. 

IDislHct Comt, E, D. New Tork. Harch 10, 1890.) 

BBiMBN— SlCKNBgS— HCSPITAI, ChABOES— LlABILITT OF ShiP. 

A seaman, ill with f eyer, was sent to a bospitaL and remained there 184 clays. It 
appeared that, so far as the f ever was concerned, ne might hâve left the hospital at 
tue end of two months, but that, owing to having had some of his toes amputated, 
he was unable at that time to stand on bis feet or take care of hlmself. Held, that 
the ship was liable to the Kew York quarantlne commissioners for the seaman's ez- 
penses duriug the entire period of bli stsy at the hospital. 

In Admiralty. 

Act by the New York quarantîne commissioners to recover the hospital 
expenses of a sick seaman. 

Goodrich, Deady & Goodrich, for libelant. 
Butler, Stillman & Hvhhard, for claimant. 

Benedict, J. The only question raised in this case is whether the 
quarantine commissioners can recover of the ship the quarantine hospital 
expenses of the seaman named MeCormack for the whole period of 134 
days, during which time the seaman was in the Swinburn Island Hospi- 
tal, whither he had beeu sent by the health officer pursuant to a statute 

>Beported by Edward G. Benedict, Esq., of the New York bar. 
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,of;th;e"S;tate()f New York. The leyidence shows that the Wensleydale ar- 
. ;iive«î in New York with fever on board. Several of the crew wére sick, 
one died aftef the vessel arrived, arid eight were sent to the Swinburn 
Isl^nd Hospital, and among them a seaman nainea McCormack, who 
was 4Piparently at the time at death's door, his extrenjities cold, and his 
abijyityi ,to survive the transportation from the vessel to the hospital 
doubted;. He subsequently reçovered, but, owing to the cessation of the 
circula^Uon of blood, it becapie necessarj' to amputate and nine of his 
toes were amputated in the hospital. He remained in the hospital 134 
day», wben he was dischârged. After his discharge from the hospital 
he went to Boston, and there was compelled to go into a hospital, where 
Bome of his toes were again a,mputated. The health officer testifies that, 
80 far as the fever was concerned, the man might hâve left the hospital 
at the expiration of two month?, if he had had a place to go and friands 
to take care of him. But, although able to sit up, he was unable to 
Btand upon liis feet or take care of himself. Upon thîs évidence the 
daimant ingistp that the liability of the ship is to be limited to the hos- 
pital expenses of two months. I cannot agrée with this. The seaman 
had been taken sick while in the services of the ship, and was entitled 
to bo cared for at the expense of the ship. He was properly séht to the 
Swinburn Island Hospital, and was, so far as the ship is concerned, en- 
titled to stay there until he was cured. At the expiration of two months 
he was far from being cured. Indeed, when he left the hospital on the 
184th day he was not cured. I see no ground upon which to relieve the 
ship from the responsibility which the statute casts upon her for the ex- 
penses of the man for the whole time during which he was in the hos- 
pital. The libélahts are entitled to a decree for the amount claimed, and 
costs. 



Bqan V. A Cargo OF Spbuce Lath.' 
(IHatHet Court, S. Vi New Forfc. Febniary 25, 1890.) 

l, Uabitimb liiBNs— Fkeight and Dbmurrasb— Lost bt TInoonditioîîai» Dblivbbt. 
Unconditlonal delirery of cargo destroys the carrier'a lien for f reight and âemur- 
rage. 

8. Samb. 

A cargo of lath, sold by the consignée to the claîmant before arrivai, was dis- 
charged without notice to claimaut of any lien orclaim for freight and demurrage, 
it being customary in the port of HeW York to discharge cargoes from canetl-boats 
before demandlng freight and demurrage, and the laths, as îast as they were dis- 
charged, were received by the vendee, and transported from the wharf to his 
Inmber-yard, a balf mile distant, Iiib|SlaQt's clalm for freight and demurrage 
against the consignée and shipper being afterwards disputed as to amount, this 
libel was filed five days after the discharge was completed to establisli a lien. 
Held, that as tha delivery was uncondltionai the lien hsia been losU 

In Admiralty. Action for freight and démarrage. 

'Reported by Edward G. Benedict, Esn., of the New York bar. 



EGAN ». A CAROO OF SFBUCE LATH. 831 

Hykmd & ZabriaJcie, for libelant. 
Benjamin Barker, Jr., for claimant. 

Bkown, J. The above libel was filed to recover an unpaîd balance of 
freight on a cargo of laths brought froin Québec to New York. At White- 
hall new bills of lading were issued, aud the cargo consigned to Irving 
Wyatt, pf this city. By him the cargo was sold before arrivai to 
the claimant, Frank E. Smith, free of charges; but the bills of lading 
were not transferred. As the laths were discharged upon the wharf, 
they were received by the claimant, and transported to his lumber-yard, 
about a half mile distant. Five days after delivery this libel was filed. 
The case was submitted upon a brief statement of facts, by which, in ad- 
dition to the above, the foUowing appeared: 

"The discharge was made without knowledge on the part of the libelant 
that it was to any other tban to the consignée, and in the expectation tbat ail 
claims againstthe cargo would be paid bysaid consignée or the sbipper ou the 
completion of the discharge, and without any notice of any claitn or lien for 
freight or demurrage being made upon the claimant at the time of the dis- 
charge of the cargo, or before the commencement of this suit by the flling of 
the hbel, flve days later. It is customary to discharge the cargo from canal- 
boats before demanding freight and demurrage, in the port of New York. 
After the discharge bad been completed, and the laths placed on the premises 
of the claimant. the libelant's çlaim for freight and demurrage was disputed, 
as to amount, by the consignée of the cargo and the shippers, and this action 
was commenced to estàblish a lien. " 

The rule of law on this subject is laid down by the suprême court in 
the case of Bags of lAmeed, 1 Black, 108. The facts of that case do not 
appear to me any more unfavorable to the existence of a lien than in 
this case, and there the libel was dismissed. There, Wills, the consignée, 
was sick at the time of the arrivai of the cargo, and died before the dis- 
charge was completed. His agent, before the consignee's death, had 
made one paït-payment on account. But though in that case some spé- 
cial reasons existed why delivery after the consignee's death might bave 
been deemed a qualified delivery by implication, yet it was held that 
the delivery, being without any actual condition or qualification, put an 
end to the lien. The môst favorable passage in the opinion of the court 
statès that where an understanding exists between the parties that the 
transfer of goods from the ship to the warehouse shall not be regarded 
as a waiver of the lien, and that the shipper reserves the right to proceed 
in rem to enforce it if the consignée cannot pay him, or if such an under- 
standing is plainly to be inferred from the established local usage of the 
port, the court of admiralty*will regard the transaction as a deposit of the 
goods for the time in the warehouse, and not an absolute delivery, and 
thè lien' will be preserved. In the case of Wikox v. 500 Tons of Coal, 14 
Féd. Rep. 49, Judge Drummond states his understanding of the rule of 
thè above case to be that to rétain the lien "there must be an understand- 
ing between the parties that the lien of the ship-owner remains upon the 
cargo, or it must appear there is an established local usage of the port 
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where the cargo is delivered that the lien shall remain;" and there also 
the libel was dismissed. 

The agreed statement of facts, as it seems to me, does not establish a 
lien under the above authorities. There is no statement of any under- 
standing that the lien should remain; nor does the alleged custom aver 
the rétention of any right to prbceed in rem after delivery of cargo, nor 
any understanding or practice to that efifect. The libelarit relies on the 
language of Mr. Justice Nelson in the case of 131 Tons of Coal, 4 
Blatchf. 368, where the in tant is made the controlling circumstance; 
and where it is said that "a delivery of the article according to the terms 
of the bill of lading, * * * under the expectation that the freight 
will be paid at the time, is not such a delivery as parts with the lien." 
The facts there accord with the opinion and décision. The circum- 
stances, as reported, plainly indicate that immédiate payment was ex- 
pected from the consignée at the moment delivery was completed. The 
delivery was neoessary to enable payment to be demanded, and the re- 
fusai 6f the consignée to pay appears in the report as a quasi fraud . The 
demand of payment was made upon the consignée as soon as the contract 
and delivery were complète. 

In the présent case the statement of facts does not show when the de- 
mand of payment was first made, except that it was made after the dia- 
chaire had been completed; nor does it show that any demand on the 
claîmant was made by the libelant as soon as he learned that the claim- 
ant had received the laths; nor that the consignée did not offer to pay 
him ail that was just in, or that he had any idea of holding the laths untU 
a dispute arçse with the consignée "as to amount." The demand on the 
claimant certainly was not made a^ soon as the discharge was completed, 
nor of the clainaant to whom the delivery was made, nor on the claimant's 
premises, at the place to which laths were carried as discharged. The nec- 
essary inference from the statement of facts is that the libelant paid no at- 
tention where the laths went when discharged, as he would hâve done 
had he intended to hold on to his lien. And the further statement that 
the delivery was made in the expectation of payment "by the consignée 
or shippers" is not compatible, it seems to me, with the idea of any con- 
ditional delivery at the wharf, or rétention of a lien after the laths were 
discharged and carried away, because the complaint states that the origi- 
nal shipment ytas at Québec, and the reshipment at Whitehall; and the 
expected resort "to the shipper" at Québec or Whitehall, for the freight 
and demurrage, if not paid by the consignée, coupled with the fact 
that the libelant permitted the laths to be at once carted from the wharf 
as fast as discharged, presumably for consumption, without inquiring 
who was taking them away, or where they were going, and without any 
notice at the time of intention to hold the laths for payment of freight 
and demurrage, is inconsistent with any intention at that time to hold a 
lien on them after delivery. As in the cases above cited, the delivery 
must therefore be held unconditional, and the libel dismissed, with costs. 
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Consolidated Stobe-Sebvice Co. v. Lamson Consolidated Stoee- 

Sebvicb Co. 

(Circuit Court, D. Massachusetts. Marcb 25, 1890.) 

OoBPOBATiOKS— Suit in Forbion State— Jubisdiotion ob PederiiL Courts. 

24 St. XT. S. 552, wbich provides that no civil suit staall be brougbt ia the fédéral 
courts against any person "in any other district tban that wbereof he is an inhab- 
itant, " does not oust said courts of jurisdiction of a suit against a f oreign corpora^ 
tion wbicb bas agreed, as a condition of the rigbt to transact business in tbe staté, 
to submit' to be sued there, slnce the right given by the statute is a persoual ex- 
emption, which may be waived. 

In Equity. On motion to dismiss. 

CaiJtstm Érowne and Rodney Irnid, for complaînant. 

Benjamm F. Thurdon and M. B. Philipp, for défendant. 

CoLT, J. A motion has been filed by the défendant to dismigs this 
case for want of jurisdiction. The bill as araended allèges that the pïain- 
tiff corporation was organized nnder the laws of the state of Maine, and 
that the défendant corporation was created under the laws of the state 
of New Jersey, and has its office and principal place of business in Bos- 
ton, Mass., and that it has appointed, in writing, the commissioner of 
corporations for said commonwealth and his successor in office its true 
and lawfol attorney, npon whom any process in any action or proceed- 
ing may be served, and in such writing agreed that any lawful process 
against it served upon said attorney should be of the same légal force 
and validity as if served upon said company, in accordance with chap- 
ter 330 of the Acts of the Législature of said commonwealth passed in the 
year 1884. The law of Massachusetts provides, as a condition .précèdent 
to a foreign corporation undertaking to establish itself in business in the 
commonwealth, that it shall make the commissioner of corporations of 
Massachusetts, its attorney for the purpose of its subjection to process. 
The agreement entered into by the défendant corporation says: 

— "Tobe the true and lawful attorney of said corporation in and for tbe 
said commonwealth, upon whom ail the lawful processes in any action or pro- 
ceeding against said corporation in said commonwealth may be served in like 
manner, and with the same eflect as if said corporation existed therein; 
and the said corporation hereby stipulâtes and agreeS tliat any lawful process 
against said corporation wbich la served on its said attorney shall beo£ the 
same légal force and validity as if served on said corporation." 

For the privilège of doing business in Massachusetts the défendant 
corporation made and filed an agreement as above provided. The ques- 
tion which is presented by this motion is whether the courts of the 
"United States can enforce this agreement in view of the act of March 3, 
1887,(24 St. 552,) which provides that "no civil suit shall be brought 
before either of said courts against any person by any original process or 
proceeding in any other district than that wbereof he is an inhabitant." 
This act omitted the clause contained in the act of March 3, 1875, fol- 
v.4lF.no.l4 — 53 
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lowing the Word "inhabîtant," "crin whichhe shall be fonnd at the tîme 
of servisgsuch process oroommencingsuch proceeding;" that is, under 
the act of 1887, excepting in cases where jurisdiction is founderd solely 
on the fact of diverse citizenship, suit must be brought in the district of 
which the defénda;nti8 ari' inhabitant. It is conceded that under the 
old law.the court would hâve jurisdiction in this case, but it is insisted 
that, whil^'ia corporation maybeîbùnd iû a foreign staté, it cannot be- 
coœe an inhabitant of sucb stateV The questiop of where a party may 
be sued is in the nature of à pèrsonal exemption, and may be waived. 
If the courthas jurisdiction.jby reason of the requisi te, citizenship of the 
parties, a défendant may consent to be sued any where. In thé language 
of Chief Justice Waite, in Jlk parte SdioUenberger, 96 U. S. 369: 

"Theactofcongressprescribipgtjhe place where a pefspn may be sned is 
net one affecting the général jùrisdîction ottihe courts^ It isratber in the 
nature of a personàl exemption iti favo^ of a défendant, and it is one which 
he may waive. If the citizenship of the parties is sufBcient, a défendant may 
consent :to b* sued anywhere lie|)lease8, and certainly jurisdiction will not^e 
ousted becausehe has consented, " 

It is strongly urged that while a défendant corporation may consent 
to be found in a foreign state, it cannot cousent to be an inhabitant of 
that state for the plirpose of allowing suit to be brôught against it. I 
cannot admit the force of this a.rgument. If the question of where a 
party may bô sv|e<i is not a jurisdictiônal fact, like the reqnisite citizen- 
ship of the parties, I do hot see why a corporatiûii cannot as well con- 
sent to be considered an inhabitaiit of a foreign stàle for the purpose of 
seirving process upoii it as consent tO be Ibund within a foreign state for 
such purpose. ; if a corporation cannot migrate, as is well settled, it is 
in the nature of a légal iiction to say it can consent to be found and sued 
iiiaforèigri; state, and it is only a légal fiction of the same character to 
hold that it' rbày consent to bècome an inhabitant of à foreign state. I 
think, however, the true ground upon which the court should take ju- 
risdiction is this: that the corporatijbh conspnts to be sued as a condi- 
tion for doing'business within siichataté, and that it should be held to 
itë àgreement. The important doù8ldel«,tion, therefore, is the assént of 
the corporation, and not whether it is actùally found or becomes an in- 
tabifaht of sûch stàte. As thé 'çlàcè yhere a party inay be sued may, 
be waived, it is. not necessary^rnaî», décide in this case that the de-j 
fendant corporation is an inhabitautof Massachusetts, but the question; 
is, bas it consented to be sued therè, and so waived any pèrsonal exemp- : 
tion in its favor? J think the reasoning of the suprême court supports 
ijiis view. In J&iiYiuoy Cb. v, JËiirT^» ,13 WalL 65, Ijhe court s^ 

"It [a corporation] cannot migrate, bût may exercise its aiithority in à for- 
eign territory upoB isufrh conditiorts as may be piescribed by the law of tbe 
plàoe.f One of thèse conditions may ble that it shall consent to be sued there. 
If it do business there, it willbe. prcsumed to hâve assented, apd will be 
bound aecordingly. * * * We ebtçrtain no doubt tljat it made the com- 
pany liable to suit where this suit Was brought, in ail respects asif ithad 
béen an independent corporation of thé same locality.'f 
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Thîs latiguage is cited with 'approval by the court in RaUway Co.. v. 
Tf'ftiÉton, 13 Wall. 270. After referring to the above cases in Ex parte 
SdwUenberger, Chief Justice Waitb, speaking for the court, says: 

"Applying thèse principles to the présent case, there cannot be any doubt, 
as it seems to us, ofthe jurisdîction of the circuit court over thèse défendant 
companies. They hâve in express terms, in considération of à grànt of the 
privilège of doing business within the Btate, agreed that they may be sued 
there; that is to say, that they may be found there for the purposes of the serv- 
ice oi| piocess issued 'by any cotjrt of tlie commonwealth having Jurisdiotion 
Of the subject-matter.' Tliis wais a condition imposèd by tlie state upon the 
privilège granted, and it was not Unreasonable. Lafayette Ins. Co. v. 
Frenah, 18 How. 404. It was insisted in argument that the statute confines 
the right of suit to the coarts of the state; but wé cannot so coustrue it. 
There is nothing to manifest such an intention.'' 

In Lafay^telna. Go. v. Fh-ench, 18 How. 404, a corporation chartered by 
the state of Indiana was allowed by a law of Ohio tO transàét business 
there, upbn condition that service of process upoii the agent of the cor- 
poration should be considered as service upon the corporation, and it 
was hèld that when the company sent its ageiit into Ohio it must be 
presumed to bave assented to the rule; and Mr. Justice CuRtis, speak- 
ing for the court, says: "Wô hold such a judgnient,recovered after such 
such notice, to be as valid as if the corporation had hàd its habitat within 
the state." When the défendant corporation, desiring to transact busi- 
ness m Massachusetts, agreed, as a condition précèdent, that it would 
submit to ail lawful procéëS in the manner required by thé law applica- 
ble to foreign corporations enjoying such a privilège, and that such serv- 
ice should bave the same effect as if the corporation existed therein, it 
bound itsdf to submit to be sued within the state the same as if it was 
a corporation organized under the laws of the state, and it should not 
be pemiitted to deny in this court that which it haâ solemnly assented 
to. It was decided in Ex parte SchoUenberger that such a statute applied 
to the fédéral as well as the state courts. Without reviewing the con- 
flictinig décisions in several circuit courts as to whether a corporation 
under the act of March 3, 1887, can be sued in a foreign state, I shall 
hold that, upon the facts presented in this case, this court bas jurisdîc- 
tion. Motion to dismiss denied. 



Satjlt Ste. m. Land & Imp. Co. v. Simons et ci. 

(Cireuit Court, W.D. Wiseonsln. March 89, X890.) 

Vbhbob Airo Vbjtdbb — Sphcifio Pbbformanob of CoNtraot. 

Défendants, who owned land in common wlth complainant, wrote tbe latter ot- 
fering tp buy f or a certain price, and set ont certain cash items paid by complainant, 
which they agreed to refund, and complainant answered, setting ont additlpnal items 
paid by it, and saying that if the statément was as understood by défendants it 
would sell. Défendants replied, stating that such additional it«ms were not proper, 
but they thoughtthe matter couldbe adjusted, and further stated th^t they had«z- 
pected tof buy anotber person's inte^est in the land,'but were having difficulty in 
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arranging with him, and added thjt they Wbuld wish a; rallroad company tobînd 
itseU to maintain a station near tbe land. Held^ that tne minds of the parties did 
not meet, and the cMjrrespoudence did not constitute a coatract bj défendants to 
buy. 

In Equity. Bill for spécifie performance. 
jBttfter <î: J7eî?n8, for compiainant. 
Dickinson éc Bucfuman, for défendants. 

■ Bonn, J. This is a suit in equity brought by the complaînant, a 
corporation existing under the laws 6Î Minnesota, against the défendants, 
who are résidents of Wisconsin, to enforce the spécifie performance of a 
contract for the sale of certain tracts of land lying in Wisconsin. There 
was a gênerai demurrer put into the bill for want of equity, and the case 
turns wholly upon the question whether there was a contract for the sale 
ôf land between the parties» It appears from the bill of com plaint that 
on the 2d of August, 1888, and prior thereto, the complainant corpora- 
tion and the défendants were seised.as tenants in common, each holding 
an undivided half interest in certain tracts of land; that there was an 
agreement between them by which the complainant was empowered to 
do .whatever work and expend whatever money was necessary for the 
platting, improvement, and preparing for market of the lands at the 
joint expense of the complainant aud défendants, one-half of the outlay to 
he borne by each party; that the complainant, prior to said 2d of Au- 
gust, 1888, had exponded, pursuant to said agreement, certain sums of 
money, and that a certain contract had been made by both the parties 
Trith one L. Cprbett and John R. Clark for the sale of certain timber 
growing and standing upon certain pf the lands, the purchase price being 
^4,000, and that there wasstilldue from Corbett and Clark upon the 
said contract $2,000; that, nçiôtter^ being in this situation on the said 
day named, the défendants, by D, iP.,'Simon, authorized to act for both, 
addressed the folio wing letter to H. C, Baker, Esq., of Hudson, Wis., 
who waç authorized to act as agent of the complainant, to-wit: 
; ■ "Batt Claire, Wis.. Aug, 2, 1888. 

"ff. C. Baker, Esq., Hudson, IF('*.— Deak Sie: Mr. Barnett and myself, 
after further consultation in regard to the Flambeau town-site, conchide to 
make tbe following proposition to the Land and Imp. Co., viz.: We will take 
for our interest to be deeded to the company thirty-five hundred dollars, ($3,- 
600,) or we will pay that sutn for the eompauy's interest there; the purchaser 
to bave the benettt of the Corbett and Clark contract, ($4,000.) In case we 
buy of the ' Co., we will ref und to them purchase price oC lands they bave 
bought,'— 

80 acres of Frenchman, ..... $1,200 00 

Expense of platting, - . : . - . 150 00 

Cuttingroad, - - - . - - - 125 00 

Purchase fm. Govt. Lot 8, Sec. 12, - • - 27 68 



81,502 63 
And the other items of $112.50 & 8250, - • • 362 50 



About ... - ,- - - - $1,86513 



SAULT STE. M. LANO & liiP. CO. V. 8IMON8. 837 

"In case you buy of us, you will pay us only the $3.500.00, which the Cor- 
bett contract will more Ihan pay. In making this ofEer we hâve put a very 
low valuation on our part. Will you submit this to the company and get a 
reply as early as possible, and oblige 

"Tours, truly, D. P. Simons." 

To this letter the complainant sent the following answer: 

"MiNNEAPOLis, August 6th, 1888. 
"S. C. Baker, Esq., Hudson, Wis. — Deab Sik: Tour favors of the 2d, 
8d, and 4th irist., inclosing alternate proposition from D.'P. Simons, to either 
buy or sell our joint interests at Flambeau Palis, recejved. In answer will 
say that if I understand their proposition correctly, will sell the company's in- 
terest in the following descriptions, to-wit: An undivided one-half in gov- 
eniment lots 1 and 2, in sec. 2. Ditto in lots 1-2-3 and 4, in section 3. The 
N. W, i and W. J of the N. E. J of said section 3. Entire interest in lot 3, 
section 2, and the S. J of the N. E. J section 3. Ail in township 34 north. of 
range 6 west. Lot 5 of section 24, in township 35 north, of range 6 west, to- 
gether with the right of flowage on any lands which the company may own 
east of the Flambeau river. Tlieir proposition for the above interest, as I 
understand it, is as follows: They will refund us the following amounta 
which we bave disbursed, viz.: 

The S; J of the K E. J ûf section 3, purchased of Frenchman, 
Expense of platting, - - - - . 

Cutting road, - i , » « . . 

Two items, one for . - « • . 

One for -.•.-«•« 



For perfecting title and moneys advanced to W. W, Blch, in 
June, 1884, as per statement rendered, (totals,) 

There are two items which appear on our books, which they 
hâve omitted, by misfake, no doubt. One is an item of 
taxes paid by us of - - - - 

Also for blue print and plat of town-site, ... 

Total, - ■ 

One^half of which will properly belong to them to pay, viz., 
Less taxes paid by them, amounting to - 

Of which our proportion would be - - 

Amount to be added to Mr. Barnett's statement of moneys ad- 
vanced by us, - - . . . . 
Total sum advanced by the "Soo" Land Company, 
In addition to this they propose to glve us - • 
Amount to be paid this company, leôs amount received on 
Corbett & Clark contract, . - , . . 
Net amount to be paid this company for their interest • 

"We to asslgn the balance remaining unpaid on the above contract of Cor- 
bett and Clark, including ail unpaid interest, to Messrs. Simons and Barnett. 
If this statement of their proposition is as understood by them, I will cause 
deeda to be made in accordance therewith. 

"Very truly yours, C. B. Hammond, Genl. Agent."' 



«1,200 00 

27 63 

125 00 

112 00 

250 00 


$1.865 18 


$1,865 13 


$171 32 
14 00 


$185 32 


$92 66 

15 03 

7 52 

85 14 
1,950 27 
3,500 00 

2,000 00 
8,450 27 
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Tothfelfette^lbe défendants sent tbe'foUowing answér, whîch closed 
the cotrespondence; ' ■. 

-■ : ' :;»' ' ' ' '«Eat7<!)I,aibe, Wis., AtigJiSth, 1888. 

"H. C. Baher^ Esq., Hudson, Wis.—îtiksSiR: Yours of the 7th, inclos- 
Ing^'Oi'D'. HamnTond's statement and acceptance of oui- pr6|i6sïtion, was duly 
received. The account contai n? some items that do not properly belong in it, 
Ithink, but I tliinfc w'é'ôàààdjust tliàt when I see you or Mr. Hstmniond. 
Mç, S^ynjpre, ..and B. Vilçs^own an interest in tlie lands that I supposed we 
coûld liaudle Jàs We didburÉi, but we are baving some difliculty in arranging 
With thèiù ât présent. I hdpè wé shall àbon get théin satisfléd à''d but of the 
Way. <i^é would Want the R. E. Co. to bind themselvea ta mâiritain a station 
'at tbat point as it is now, yritb agt.,' b^r., etc;, for a term of years at least, 
whlch I suppose they will do. 

"Yours, truly, 1). P. Simons." 

The sole question raîsed and argued on the hêaring was whether tho 
ftboVô correspondence coilstitùted a written contract for the sale of the 
complainiaht's interest in thé real estate described. It will be noticed 
that in th,e first letter by défendants, proposing to either sell or buy, 
;thereis no description of the land at ail. It is simply referred to as 
the "Flambeau Town-site." There is nothing in the complaint to show 
that the land described in ths answer oi^the complainant company is the 
same as the low/i-site spoken of in the first letter, thongh that infereace 
must be made in order ta sustain a contract frôm this proposai and sup- 
posed acceptance. But as the question of the sufficiëncy of this de- 
scription was not argued by counsel, the court will proceed to consider 
the case upon the one question made, which is whether there was a dis- 
tinct proposition for a sale or purchase made by the one party and an 
unquaiified acceptance thereof: by the other. If nût, then it is clear 
that there was not such a meeting of theminds of the parties as is neo- 
essary to constitute a contr9.ct. If there was not a full and complète 
meeting of the minds of th^ parties upon a distinct proposition for a 
sale, the court cannot enforce a spécifie performance, although the dif- 
erence between them may be very slight. The parties must maketheir 
own contract in aU particulars, and if they bave not done so the court 
cannot a;îd them by saying what the contract ôught tô be. There must 
be an unquaiified and unmodified acceptance of a distinct and uncondi- 
tional ofTer to conëtitûte a contract by letter correspondence. See Baker 
V. H6U, 66 Wis. 100, 14 N. W. Hep. 8; Sawyer v. Brossart, 67 lowa, 
678, 25 N. W. Rep. 876; Myers v. Smith, 48 Barb. 614; 1 Chit. Cont. 
15, and notes; Bish. Cont. § 822; Ircm Co. v, Meade, 21 Wis. 480; 1 
Pars. Cont. C6th Ed.) 475; Sie&oid y; Dam, 67 lowa, 560, 25 N. W. 
Rôp. 778; Nundayt. Màtthewa, 84 Hùn, 74- Now, waiying the ques- 
tion of the wànt of any description of tbe land in the first proposai by 
thé défendants, was there a meeting of the minds on one and the same 
thihg in ail other particulars? There was certainly an agreement on the 
màttér of thé price of the one-half interest in the land,. But it seems. 
gnite as cleat that there was not in respect to the manner and times of 
payment, if the parties intended to make a settlement of the cash ac- 
count for disbdrs^ments oa the land a condition of the contract. The 
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view was pressed with much vigor iy complainant's counsel thàt, as 
the parties agreed upon the value of land, it was not material to the sale 
that they should agrée upon a statement of the cash âccount for éxpend- 
itures; that that was an outside mat;er, and could bé adjusted inde- 
pendently. But if the parties hâve by their acts made that material, 
the court cannot adjudgé that it is not material; and this is just what 
they seem to hâve done. ïf the défendants, in their original proposai 
to buy or sell, had simply said, "We will give or také $3,500, and let 
the money acct. stand to be arrangea by subséquent agreement or by 
arbitration," and this proposition had been accepted by complainant, 
that would constitutea eoiitract for salé, though the parties might liever 
hâve been ablè to settle thé account for disbursenlents in either of the 
ways mentioned. The Court, in suoh <iàse, would find some other way 
to settle the account. But it seems évident from ail the three letters 
that the parties wished and intended to arrivé at an àdjustment of the 
ca&h account and the Corbett and Clark con tract, as part aûd parcel of 
the tenns of the sale and the payment of the considération, and if that 
is what they intendad, and there was flo meeting of minds upon that 
question, then there was no contraot, though the conditions in ail other 
respects were agreed upon. The original proposai by défendants, after 
naming the price, immediately adds: "The purchaser to hâve the ben- 
efit of the Corbett and Clark contract, ($4,000.) In case we purchase 
of the Co. we will refund to them purchase price of lands they hâve 
bought," — and then goes on to state the account as they underetand it, 
making a total of disbùrsements by Complainant of about $1,865.13. 
Can it be said that thià statement of the account is not a material part 
of the défendants' proposai? In the complainant's answer to the dé- 
fendants' proposai, after making a statement of the cash account sub- 
stantially aé stated in the proposai, they say: 
There are twb items wWcb appear in onr bocks, whîch they havo 
omitted, by mistake no doubt. One is an item of taxes paid by 
uso» - . - . . - - . «171 32 

Also for blue print and plat of town-site, - - • '14 00 

$185 32 



One-half of which will properly belong to them to pay, viz., - $92 66 

Less taxes paid by them, amountingto - - - . - 15 03 

Of which our proportion would be, - - - - - 7 52 
Amount to be added to Mr. Barnett's statement of moneys advanced 

by us, - • - - - - - - 85 14 

Then, after making a further statement of the account, they close by 
saying: "If this statement of their propositions is as understood by them, 
I will cause deeds to be made in accordance therewith." This shows 
clearly two things — Mrat, that the complainant amended materially in 
complainant's favor, the défendants' statement of the cash account; sec- 
ond, that they did not understand by their reply that they were closing a 
bargainby an unconditional acceptance, but, on the contrary, expected 
s further communication from the défendants, and a reply to its (the 
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complainant's) understanding of the state of the accounts and of the bal- 
ance to be turned on the purchase price. It seems clear, then, that thé 
complainant's letter left the matter open for further adjustment. 

And now we conje to the défendants' reply, which closes the corre- 
spondençe, and which seems still to leave the matter open, not only as 
to the cash account, but by introducing new matter, which, of course, 
if thebargain had notalready been closed, i:t was entirely compétent for 
them to do. The défendants start ont by calling the complainant's let- 
ter "a statemeut and acceptance of our proposition." But from what 
they say afterwards it is quite évident that they did not consider it au 
mnconditional acceptance, as we hâve se^n that it was not in fact; for 
they go on to say that "the account contains some items that do not 
properly belong to it, I think, but I thujk we can adju^t that when we 
see you or Mr. Hammond," — clearly showing that they did not con- 
sider the trade complète, and referring the matter for future consultation 
and agreement. Then the défendants introduce two new and distinct 
éléments, on account of which they were apparently not ready to close 
the tra,de. If this is not the proper construction to.put upon them, it is 
difficult to say why they should bave been introduced atall. They say: 

"Mr. Seyinore and B. Viles own an interest in the landa that I stipposed 
we could banale as we did ours, but we are having some difSculty in arrang- 
ing with them at présent, l hope we shall s'oon get them satisfled and eut of 
the way." ' 

Then again; 

"We would wantthe B. B- C!o. to bind Ihemselves to malntain a station at 
that point, as it is now, with agt., opr., &c., for a tenu of years at least, 
which we suppose they wiU do. " 

It wouid seem from the défendants' introducing thèse new terms that 
they intend^i to make them conditions, or at least as showing that they 
wanted furti^wr lime for adjusting them to their satisfaction before closing 
the trade. 

I am of opinion, considering the correspondence as a whole, it does 
not constitute a written contract for the sale of the ooihplainant's inter- 
est in the land. The demurrer is sustained, and complainant's biU dis- 
Uiissed, with costs. 
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RosENSTEiN et d. V. BuBNS et al. 
(ClreuU Court, D. Massachusetts. October 24, 1882.)' 

1. Paktnbmhip— Dissolution— Gkotjnbs vob. 

Where a person bas been induced to enter into a partnership through ttae deceit 
of his partner, or where, after entering Into the agreement of partnership, he flnds 
that the business cannot be conducted at a profit, he may sue at once, in equity, to 
dissolve the partnership and wind up its affairs. 

3, Saue — Plbasino. 

A bill in equity, for dissolution and winding up of the affairs of a partnership, 
which allèges that the défendant partner willf uUy neglects to comply with the part^ 
nershlp agreement, that the business ia being conducted at a loss, and that com- 
plainants were induced to enter into tbe agreement through def endant's misrepre- 
sentations, isnotmultifaribus. 

In Equity. On demurrer. 

W. F. <fc W. 8. Slacum, for complaînants. 

Bery. F. Bvâer and Eugène J. Hadley^ for défendants. 

Nelson, J. This bill is brought to procure a dissolution and winding 
up of the affairs of a partnership entered into between the parties under 
a written agreement for the canning of fish and the manufacture of pomace 
and fish guano, and to continue for the term of five years from July 1, 
1881. The copartnersbip agreement provides that the plaintlffs shall 
furnish the capital with which to carry on the business, and shall fur- 
nish, also, ail materials at cost; that the défendants shall hâve charge 
of and superintend the manufacturing department at the factory in 
Gloucester, keep correct books, and submit weekly statements of the bus- 
iness to the plaintifïs, make good and marketable goods, at the lowest 
possible cost, in such quantities as the plaintiffs should deem advisable; 
and that ail goods made, except in certain speciâed cases, should be 
shipped to the plaintifTSj and be sold by them in New York. The 
grounds upon which the dissolution is asked for are the willful and 
persistent neglect of the défendants to comply with the terms of the 
written agreement, that the business is being conducted at a great loss, 
and that the plaintiffs were induced to enter into the partnership, 
and coutribute their capital to the concem, through certain false and 
fraudulent représentations of the défendants as to the nature and extent 
of the business. The défendants demur to the bill for multifariousness 
and for want of equity. 

Both grôunds of demurrer must be overruled. The bill states a plain 
case for équitable relief. A partner is under no obligation to continue a 
member of a partnership when his copartner persistently and willfuUy 
violâtes the essential conditions upon which the contract of the partner- 
ship rests. He is not under the necessity of remaining in the firm, and 
resorting to his action at law upon the partnership contract for redress. 
He is àt liberty to withdraw himself and his capital from the concem 
whenever it bëcomes reasonably certain that the business can Do longer 

'Publication delayed by f allure to receire copy. 
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be carried on at a profit, whether through the misconduct of his copart- 
ner or from a failurfe. ofjthBfbùMoeaâ itself. .1 So,;if:ilie bas been induced 
to enter into the partnersbip contract through the deceit of his copart- 
ner, he nja/'withdraW ■Wh^nevér thé fràud praclicèd ùpbShini becomes 
known. In neither case is he required to continue in the firm until the 
^paE|Ji€\i:8bipexpjresby limitation oftime, but is atiibertyat once toask 
for'a^disBoîtition and a wiiid|ng ap of the affaire of the partnersbip. 

Tbé'bilï is hôt naùltifarioba. It bas a simple purpose, the dissolution 
and winding up of the concern. Though several jgrounds for relief are 
stâte^V^it/uïey.arise oûtàï the saine séries of trànsçiçtions, relate to the 
same aab^ect-matter, and oan be conveniently setfled in one suit. They 
àreàlîjjfo^elfly joined in ôlië bill. Demurrer overruled. 



Dnitbd States v. Northern Pao. R. Co. et al. 

; ,^^ ]^ ,„,.:i.,,, ,.■'. ■ ,:■■ {ÇiTcuitCourt,p.Oregoni)^ ■, ,,, 

\ v] i AotiiEiSiwg.^tïuly 3, 18âtt,t9raiited publie landb to tiha>ir/R B: Co., and aathorized 

Jt tçrponstniqt % oonMmions, Ui}» frova. I-ake SwP^'^i*";! W^eatei!?". b y tho, most eligible 

>■ • ïbùté; w be aetertnlneâ by saia ootni)àny,'Witfilti thô tTuitéa States ànd on a Une 

.U'!n<>l4ndP'{tilie fort^-flftli derâiearcrf Iacitadev!t0:somepol4ït'''on fugët sound, wltba 

branch yia ^'^.Talley Qf,1$.eî,Ço,luiabiai viver tp a paiptat op.neBr Poctland, Or. 

■ 'Jséïd, tnàt ifewas optionâl witn tne oofiapany whëther It Woùld tiuild the branoU to 

FOElftaDd.n/rbefolaiisegiviiig.i4iauthànty todoso'didnât Umit: Ita i^ight to choose 

anjTi route,, w^thia the pref»pîibed.Uiiut9,l)^^weei)Lak9 Supiarior aod Puget sound. 

' .^ÂtttCefnS.May 81, ISTOfïiUthOrizIngiaid cOmpany'tolobaie'and cdhstruct, ùnder 
tb^ pTQTi9ioAS,and wÀth tbçp^diVjl^es aod grants pnovided: ia iM aotof incorpora- 
tlbh, (AOÏdoilg. July 3, i8M,J ils main liné to tuget sound via the Coinmbia river, 
ëtb.', ia an ap^ïoràl'&nd cop&i'iiiàtiOn of the location of its liilè tbeéetofore made by 
.the couipany, fronir La]^ Sjiperipr via the COlumbia riVi^ir and 'Fortland to Puget 

'souùa.'^ ■ ■■ " " j\ 

8; 'SAJii-'-Giui** i*r 'PiasENTi. ''■"' 

Tba .dotuition of iBud to said company under Aot Conig.: July 2, 1864, Yfaa a grant 
in prœsent'L and took. eftect as of that ^ate upon the aubseqtuent location by the 
compimy M îts road, and approval thereôf by bongrèss. ; 

4.'SAMB-*-Bwso*iàt' DoNJLTioîïV.Fiuii& OF Mar 

. ., Section 6'0f,said act provides tl^at the pressent shall oausdtha lands to be sur- 
Véyeà f ci* w liineâ on each sioë of the entiré line of the road af ter the gênerai route 
8hallbe!âxeâ4'''atid the odâeeetions of land beréby grànted staàll not be liable to 
sale, eatry, or pre-emption before or af ter, they are aurvOTed, exoept by said oom- 
pany. " Helâ, that the àot TWthdrew the lands from ïiability to pre-emptiou after 
the route should be fixed ; and, oa the filing by the coin|>àny bf a màp of the route 
with the seoretary of the interior,:the grant becaoïe certali>i and attaohed to the 
odd aèôtions bf the land withiu the 40-miTelimit. 

6. Samb— Nïataer et > Sboébtakt 61' thb iNTHtiio». ' 

;Wh<;a therpjute was adopted by thecompanyt ivnd a map designating it was filed 
wltb the secretary of the interior, the route became flzed, witnin the meaning of 
tbâ Act t'ànd no subséquent nèglectbf the 'seoretaiy coùlâ. aflect the rights of the 
.cçmpwiy*!!: ji. :: ;../?:■-■ . ''• , ^- ■ - - '■-'.' 

T^his.w figijit to,rBÇQve,r;tl)|e!;vaîue pf tiraber eut in;1886;upon the N. 
W.iof section 17, township 18, range 4 W. of the Willamette meridian, 
alleged to be public lands. The défense, isj that the said land was not 



DNiTED stAtes r. nobthern PAC. k. cp. 843 

public land, but was owned in fe^simple by oné Aaron Kinnej, and that 
the timberwas eut by the authority of said Kinney. The ownership of 
the land is the. main issue in the case. The land was claimed by the 
Northern Pacific Eailroad Company to be a portion of the land granted- 
to it by the act of congress of July 2, 1864,,entitled "An act granting 
lands to aid in the construction of a railroad and telegraph Une from 
Lake Superior to Puget sound, on the Pacific coast, by the northern 
route." 13 St. 365. The lands granted by this act were conveyed to 
trustées by trust-deed in due form, to secure bonds issued by the corpo- 
ration to raise moneys to build the road, with power to sell, bearing 
date July 1, 1870. The trust-deed was made by authority of a joint 
resolution of congress approved May 31, 1870, (16 St. 378.) The 
trustées conveyed the land in question to James B. Montgomery on Sep- 
tember 9, 1870, and by subséquent conveyances, whatever title vested 
in the Northern Pacific Railroaid Company by said act and joint resolu- 
tion of congress so conveyed to Montgomery became' vested in said de- 
fendant, Aaron Kinney, and was in him at the time the timber in ques- 
tion was eut and removed. The timber was eut by authority of défend-' 
ant, Kinney. 

On March 6, 1865, in pursuance of the provisions of the said grant- 
ing act of July 2, 1864, the président of the Northern Pacific Railroad 
Company, by direction of the company, forwarded to the secretary of 
the interior a map of the gênerai route of the road from a point on Laké 
Superipr, to a point on Puget sound, and in ati accompanying conimu- 
nication said: '*Under authority from the board of directors of the 
Northern Pacific Railrciad Company, I hâve designated on the accompa- 
nying map, in red înk, the gênerai line of their railroad from a pointon 
Lake Superior in the state of Wisconsin, to a point on Puget sound in 
Washington Territory, via the Columbia river, adopted by said com- 
pany as the line of its railroad, subject only to such variations as may bé 
found necessary after more spécifie surveys," and asking that the lands 
granted to the i company be withdrawn from sale in conformity with ' 
law. No action was taken by the interior department upon this 
map, or the accompanying request. The line of the route indicatéd ran ' 
in a westerly direction; was whoUy north of the forty-fifth degree of 
north latitude, and within the territory of the United States. On Au-' 
gust 13, 1870, the same company filed with the secretary of the interior, 
and with the commissioner of the land-ofEce, another map showing the 
gênerai route of its main line from a pointon Puget sound foUowingal- 
most identically the same route as that indicatéd on the map filed March 
6, 1865, and on the day of filing this last mapi August 20, 1870, 20 
sections of land per mile on each side of the line indicatéd by said map 
were withdrawn from sale by the secretary of the interior for the bene- 
fit of the said company, iànd on September 13, 1873^ said company duly 
filed its map of definité location of the line of said road from Kalàrfaa to 
Tenino .in Washington Territory, a distance of 65 miles^ In 1871, ' 
1872j and 1873 said railroad company constructed and completiea its line ' 
of road from Kalamâ on the Columbia river, in Washington TeWitory in 
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a northerly direction to Tenino,— a distance of 65 miles, forming a por- 
tion of a direct line of road since completed, from Portiand, Or., to Ta- 
coma, on Puget Sound, in said territory, the western terminus of said 
road. That portion of the railroad from Portiand, up the Columbia 
river, to a point where the. Northern Pacific Railroad strikes the Colum- 
bia has neyer been constructed by said company, The land in question 
is within Washington Territory, north of the forty-fifth parallel of north 
latitude, and is within 40 miles of the line selected by the Northern 
Pacific Eailroad Company, for the main line of its road from Lake Supe- 
rior to Puget Sound by way of the valley of the Columbia river as indi- 
cated on the map forwarded to the secretary of the interior by said com- 
pany onMarch 6, 1865, and is within 40 miles of the line selected, as 
the main line of its road down the Columbia river to Puget sound, as 
indicated on said map filed with the secretary of the interior on Au- 
gust 13, :li570, and is within 40 miles of the line of the road as defi- 
nitely locatedfandnow constructed from Kàlama to Tenino, and Tacoma 
on Puget spund. The road as constructed from Tacoma to Portiand, 
runs for abqut half its distance by way of the valley of the Columbia 
river to Portiand, the whole length of the said portion of the road being 
105 miies^ After the withdrawal by the secretary of tbe interior, of said 
lands, in the interest of the HoÈthern Pacific Railroad Company, on Au- 
gust 13, 1870, the land détriment at Washington, and the department 
of the interior refused ail apf)iications for settlement, north of the Co- 
lumbia river, within the limita of tbe said grant to the Northern Pacifié 
Railroad Company, until the.9th day of November, 1885. The tract of 
land in question together with other lands was listed by the Northern 
Pacific Railroad Company, on March 31, 1885. On November 9, 1885, 
the gênerai; land-office rejected the said list including the land in ques- 
tion, so made by the Northern Pacific Railroad Companyj and on Octo- 
ber 29, 1887, the départaient ôf the interior, on appeal affirmed the re- 
jection, The, ; land in question had been withdrawn from sale by the 
land department, and the Northern Pacific Railroad Company had defi- 
nitely located, constructed and, put in opération its road from Kalama 
to Tacoma, at the time it'executôd by its trustées its deed to said land 
in question, to J. B. Montgomery, — the grantor of défendant, Kinney. 
In 1870 there was a corporation- existing in Oregon, organized for the 
purpose as expressed in its articleâ of incorporation, of building a rail- 
road from Portiand, Or., through the Willamette valley, to thesouthern 
boundary of the state. An act of congress was passed May 4, 1870, 
granting lands to this company to aid in the construction qf a road from 
a; point near Forest Grove, on its road to the southern boundary of the 
state^ to Astoria, this not being a part of the road designated in its arti- 
cles of incorporatioç. 16 St. 94. The Oregon Central Railroad Com- 
pany filed its acpeptançe of the grant May 4, 1870, and its map of defi- 
nite location frpm Astoria, to Castor Creek, near Forest Grove, on Jan- 
uary 31, 1872, but it has constructed no part of this line so located. The 
land in question lies within 20 miles, of the line indicated in this map 
of location, but it is on the north side of the Columbia river, in Wash- 
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ington Territory, now a state. On January 31, 1885, congresa, forfail- 
ure to build the road, passed an act deelaring the said grant to the Ore- 
gon Central Railroad Company forfeited. 23 St. 296. 

I/mis L. MeÂrthur, U. S. Atty., for complainants. 

Rufus MaUory, for défendants. 

Before Sawyeb, Circuit Judge. 

Sawyeb, J., (after stating thefads as àbove.) The language of the act 
autborizing the Northern Pacific Railroad Company to construct a rail- 
road is: 

"Said corporation is hereby authorlzed and empowered to lay out, locate, 
construct, fnrnisti, maintain and enjoy a continuons railroad and telegraph 
Une, with thé appurtenances, namely, beginning at a point on Lalse Superior, 
in the state of Minnesota, or Wisconsin; thence westerly by the most eligible 
railroad route, as sball be determined by said cumpany, within the territpry 
of the United States, on a line north of the forty-flfth degree of latitude, ]fco 
some point on Puget's sound, with a branch, via the valley of the Coluinbia 
river, to a point at or near Portland, in the state of Oregon, leaving the main 
trunk-line at the most suitable place, not more than three hundred miles froin 
its western terminus." 13 St. 366. 

The controlling question presented,is, whether, upon reaching thé Co- 
lumbia river, instead of crossing the Cascade mountaîn range betweeti 
the Colunâbia and Puget sound, upon finding a more eligible roiitô 
for its road, the company with its road could foUow down the Columbia 
River valley to and past Portland, cross over, and go north to Puget 
sound, thereby altogether dispensing with its branch to Portland. In my 
judgment it was fuUy authorized to do so. The object of congress was 
ta bave a railroad constrticted from some point on Lake Superior, to sbme 
point on Puget sound, and upon the most eligible rouie. No survey had 
y et been inade in such manner as to détermine the most désirable routé'. 
It was probably supposed that some reasonably practicable rdùté might 
be found over the mountain range, and in that case it would probably 
be adopted. In that case also, it would be important to havé a connec- 
tion with Portland, the la;rgest town in this new north-west. But con- 
gress put no such limitation as to the route, upon the corporation. The 
language of the act is broad and comprehensivcj with but the few limita- 
tions expressed, and congress doubtless, expressed the limitations asit in- 
itended them to be. It authorized the corporation to, "lay out, locate 
and construct * * * a continuous road." It was liraited as to its 
beginning to some point on Lake Superior, but it might be in either Wis- 
consin, or Minnesota, leaving the largest discrétion in the company tô dè- 
;termine the starting-point. Having determined this point, the road was 
îto run "theûce westerly by the rnost eligible railroad route, as shall be 
determined by the company." But it is to be "within the United States," 
and "on a line north of the forty-fifth degree of latitude; to some point 
on Puget Sound." Thèse wère the only limitations put upon the conlpa- 
ny's authority to locate its road. The corporation was to sélect the 
terminus on the Sound, as well as the point of commencement. It was 
4o sélect the ^'most eligible railroad route," and the question of«li«ibil- 
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ity-is to "be determîned by saidrçompany," within.the prescribed liiuits. 
.Ii^;WQuldij)>e difScult to confer this authority in more spécifie, çompre- 
hensive terms. The coropaHy selected the route wbich appeared to it to be 
most eligible, after actualjijiîvey.,. It located its eastern terminus on 
Lake Superior, then ran its route in a westerly direction to the Columbia 
river, down that river, through Portland to Kalama, op the Columbia, 
then up the valley of another river to a point on Puget Sound. This 
route,' fipm. the point selected, on Lake Superior, to the point selected 
on Puge:t;SQUnd,.fulfil]ed î4Mbe requireniients of theact of congress. It 
ran in westerly direction, from Lake Superior to Puget sound; it was the 
routes "determined by said company" after thorough examination to be 
" the masteUgible." It was «11 " within the territory of the United States," 
and was '^ônalinenqrth of the forty-fifth degree of north latitude," ail 
thé way to the ^'point on Pug«ft sound." The line selected thëreforô, in 
every particiilar fnlfilled alî tlïé requirements and conditions of the stat- 
Utôry grint;., • It is trùé, that tte sélection of the liné, obviated the, ne- 
cessity of building a brançhlq Portland, as the mainiline itself adppted 
carried the road to and thron^h Portland. Both objects of congress were 
accomplished by one main line, no longer than a main line, onthe other 
rQUte and the bra,nch together, if so: long. But the company did not ob- 
ligate itseif tobuild a bran<;h.xoftd to Portland at ail. It simply had tiie 
tigàt — ^an option-TT-tO; do ;bo faad it been necessary or désirable. So, aa 
there was wa^er çommmiicfitjpn between the point where the main lipe 
thus selected struck the Columbia river, and Portland, and there was less 
need for ha9<;e on this section, in the construction of the road, the: com- 
pany found it more advfiijtagiwpseconomical and speedy to firpt build the 
road on th© twp endjs frorn Lake, Superior, to the Columbia, and from 
Portland tot^e Sound, and thçse divisions pf tbe rpad were first built and 
çopipleted. If the company hasi failed to construct thie division between 
Portland R?îd;tbe point where the eastern division intersects the Colum- 
bia river, itfls d<M?btlessj hecause while itwas expendingits énergies and 
rlesourpes in the fongtructipnpf thèse two divisions, eastern and western, 
BiHotber company (Stepped in ai>d built the road up the Columbia river 
fj^pm Portland to a junotion with the divisions of the road extending from 
L?)ie Superior to the Columbi^.It seema «lear that the conipauy waa 
autt|pri?ed [by ithp act of copgress to locate their main line as they did. 
J do not thi|ïfe the authority tp construct a brançh by the valley of the 
Ipolumbia tp-iPprtland, is any JiBjitatipn of the right of the company to 
sdect whatiit 4ç?™ed upon examination, tobe the most eligible line for 
its main road, within the limits.expressly designated. It is not a lim- 
itation in terms, and it would be a strained construction to infer such a 
limitation from language soiixdeQpite, where the pther provisions ,pf the 
apt ; are j|Q,içSpli,çit..It,, simply, is; a grant.of a right tomake abrapch 
aîsp.ihad it beeHijpeicessary OJr;desirflble. ;i: ; 

^d ooflgf^ssSjitaelf, in itSiTeaotoipn of May 31, 1870, before any lo- 
cation by the Ôregon Ceptral Railfpad Conapany (16 St. 378,) recognized 
and approved this Ipcation of the main lijçie as, having been properly made, 
after. ith^.-hç^ ;adppted by thç oppipapy, that résolution "autborizing 
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the Northern, Pacifip Railroai' Company to issue its. bonds for theeon- 
struction of its rpad and to secure the same by mortgage, and for .other 
pï^rposes.'' Thia resolution in addition to empowering the cpmpa^y to 
issue bonds and mortgage its lànd, also, authorized it "to locate and çobt 
struot under the provisions and with the privilèges, grants and di\tigp 
provided for in its act of incorporation (the said act of 1864) its maio 
roadj;o,Puget sound viathe polumbia river, with the jright to locate a-nd 
constract its branch from some convenient point ;Qn its main truok 
lin^BjCross the Cascade mpuntains to Puget sound." Could there .bÇiîa 
plàiner récognition £uid approval of the location ^of the main Une down 
the Columbia river as havipgbeen properly raade under the provisions 
of the incorporation açt? ; Thisisalegislativeconstruçtionof theact, cor- 
responding to that given to it by thé corporation. Ai ail events it Goufiimis 
the ïppatioris, and the confirmation relates back tp the date of the locatiipn 
and even: to.the date of the act. I feel no hésitation in saying that the 
location iras legally and properly made under theact,^ and if not, th^t 
tbis résolution confirms it. The grant then, dates- frpm July 2, 1864. 
Th^e érat map of gênerai location of this portion of the Une was fil^ 
in theint^ripr departmenl; in Marcb, 1865. Trvie the secretary of thp 
iateripr did not on thisoçcasipn give notice pf » withdrawal pf tbe land^ 
frqm prçr,eiip,ptipn sale, etc. Eut tben the statuts did not require hinx ^o 
do so. But section 6 provides that "the président of the Unite4 States 
shall caï^ the lands to bpfiurveyed for forty niiles in wâdth onboth 
aides, pfj the entire iine of said road, aftertbç,; gênerai route shall b,e 
.fîxed.andjas fast as may be reqjiired by the qonstEuction of said r«il- 
road, and'tbe pdd sections ofland hereby grahted shall not be liablalo 
sale, pr;pptçy, or pre-empàpn before or after they are surveyed, except 
by said Company, as provided in this açt." Thusthe act itself with- 
4rew the lands upon the filipg of the map or "after the gênerai rpwte 
shall havfljbeen fixed," vehich was done by the filing of the map of the 
route selected. The <»mpahy, by filing the map, had indicated îts 
Une and the grant, before uncer tain, npw became. certain, and attaphed 
to, the odd sections of the land within the 40-mile limit. No notice was 
. required to be giyen by the secretary. Èuttz v. Bmlrçad Co., 119 U, §. 
55, 7 Sup.,Ct. Rep. 100; Denny v. Dodsan, 13 Sawy. 84, 32 Ped. Rep. 
899. But if notice had been provided for, the failure of the secretary 
to act,..wpuld not hâve affected, the rights of the company after it had 
performed its part. The negïect of the secretary of the interior would 
not iujipairfte company's rights. Van Wyckv. Knmds, 106 JJ. S., dôQ, 
1 Sup, Çt, iÉiep. 336 . And in this case as we bave seen , " after the gênerai 
, route shall be fixed," the odd sections are not liable to grant to any other 
.party^ apd )i^e gênerai route w»g fixed within the meaning of the apt on 
the filing of the map in >Ia3:çh, 1865. Anpther map, designatingthie 
same Une was filed August 13, 1870, upon which upon the same day, 
the secretary of the interior formally withdrew the lands, and issued his 
notice, and the road was actually constructed and completed on this Une 
in the years 1871-2 and 3. The title therefore, became indefeasible, 
the conditions subséquent as to this part of the Une, having been fuUy 
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performed. The grant to the Oregon Central Railroad Company was 
not ma,de till May 4, 1870, long after the grant to the Northern Pacific 
Conipainy, and the filing of its first map of gênerai location. And it 
did not file its map of location till Januïcry 31, 1872, when for the first 
time it' bëcame definite. Thi8 waâ long after the filing ôf its second map 
bythè Northern Pacific Conlpâny, and long after the passage of the 
resblùtiôn of congress of May' 31, 1870, recognizing and approving the 
location of its main route via the Columbia river and adjacent to the 
land îh question; and if therë #as any defect before, the approval oper- 
àtëd by relation and took efiect from the date of the first àct, and the 
location ubder it. Besides the Oregon Central Railroad Company never 
built the branch of its road^ or àny part of it, and congress passed an 
âct decîiaring its right, whàtever it wàs, forfeited, on January 31, 1885. 
Thé gi;aat to the Northern Pacific Railroad Company therefore, first at- 
taèh^^ ând there was nothing lëft upon which the grant to the Oregon 
Central; could operate, eithër at the date of the filing of its map of 
location; in January, 1872, or ai the date of the granting act, May 4, 
1 870. ■ 'It does not appear that the Northern Pacific Railroad Company ever 
acceptèd or acted ùnder the joint résolution of April 10, 1869, (16 St. 
67,) and it is understood that it did not, but declined to accept it. 
There iS no presumption withoùt évidence that it did accept any right» 
undër it. ' ' 

The grant to the Northern Pacific Railroad Company was a grant m 
prsesenâ, Subject only to be defeatëd by a failure to perform the condi- 
tions subséquent, and by propèr prpeeeding taken on the part of the 
United Statëë to divest the title and revest it in the govërnment. But 
theconditions having been fully complièd with, so far as this portion of the 
road wâs concerned, the title has faôw become perfect and indefeasible. 
Thé title îs now, and it waà at the time of the cutting of the timber in 
question perfect in the défendant, Kinney, the hoMer of the title of 
granteë of the Northern Pacific Railroad Company. 

As to the last point I hâve recëntly gone ovef the whole subject in the 

case of Francœur v. Néwhoûse, 14' Bawy. , 40 Fed. Rep. 618, and 

cited the numerous àuthorities on the points decided to which and the 
authorities therëin cited, référence is made without going over the sub- 
ject again. See also the opinion ôf Mr. Justice Pield in Denny v. Dod- 
son, 13 Sawy. 69, 32 Fed. Rep.'899, and the opinion of this court ia 
17. S. V. iîdad Cb., 40 Fed. Rep. 114, (recëntly decided.) 

The result iâ, that the plaintiff had no title to, or interest in the land ia 
question, at the time of thé timber cutting complained of, and there must 
be judgment for défendants. It îs so ordered. Let the finding of fact, b» 
i(i accordancë with the statement preceding this opinion, and in the stip- 
ulation of the parties, as to &e facts, ou file ia the case. 
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EsTiLL et (d. V. New Yokk, L. E. & W. R. Co. 

Leonabd et al. v. Same. 
(Otroutt CoMrt, W. D. Missouri, C. D. November 19, 1888.) 

1. Vxsm nr Cim. Casbb— Fobbigh Cobporations. 

Under Rev. St. Mo. 1879, § 3481, subd. 4, provldinç that vrbea ail ttae défendants 
are non-resldents of ttae state, suitmay be brought in any county, a forelgn corpo- 
ration baving an office in tbe state may be sued in any county thereof . 

9, CaSRIEBS— LiTE-StOOE SHIFMENTS— INJUBIES— BVIDGItCB. 

In an action against a railroàd company for injuries to cattle in a collision, many 
of whicb were cows witb calf, it was sbown tbat 5 cpws loat their calves in tbe 
course of tbe journey on tbe cars, and witbin a day or twp UFter tbe collision; tbat 
other miscarriages tp tbe number of 103 occurred in tbe bèrd at sbort intervais dur- 
ing 90 daysafter tbe collision. Tbere was testimonytendingto sbow tbat tbe tranv 
portatlon of pregnant coyrs by rail would not be apt to produce miscarriages. Ex- 
perts testified tbat several miscarriages occurring in a berd of pregnant cows would 
gaite Ukely cause otber cows to abprt tbat had snstained no pbysical injury. 
Meld, tbat tbere was sufflcient évidence to warrant a juiy in flnding tbat ail tue 
abortions were tbe resuit of tbe collision. 

8. BauB'-Measubb of Damaosb. 

In sucb case, tbe cattle beiitg imported stock Intended for breeding purposes, and 
tbe weigbt of testimony beibg tbat tbe value of a oow as a breeder is permanently 
depredated by suflering a miscarriage, held, tbat tbe measure of damage for tbe 
fibortions, if found to bave been occasioned by tbe collision, was tbe différence be- 
tween tbe value of tbe animais at tbe point of destination in tbeir injured condi- 
tlpn and tbeir value at tbe same place if delivered uninjured. 

4 Bamb— Vaixte of Cattlb-^Notioe to Cabbieb. 

Dsfendant's liability for damages for its négligence is npt lessened by tbe fact 
fhat it recèived no notice from plaintifls that tbe cattle recelved for sblpment were 
Intended for breeding purppses; especially where it knew tbat tbey bad been im- 
ported fjTom Europe, and were being sbipped westward, away from tbe markets for 
beef cattle. 

At Law. Od motion for new trial. 

Thèse are actions by Estill & EUiott and by Léonard Bros, against 
the New York, Lake Erie & Western Bailroad Company for injuries to 
Btock. There was a verdict for plaintiffs in each case, and défendant 
moves for a new trial. 

Draffen de WÎUiams, Cosgrove <fc Johnson, and 0. Ouûar, for plaintiffs. 

PoUard & Wemer and Jawies A. Buchanan, for défendant. 

Before Thayer and Philips, JJ. 

Thayer, J. Thèse cases were tried together before me whîle holding the 
circuit court in the central division of the western district of Missouri dur- 
ing the illness of the late Judge Krekel. At my request, Judge Phii^- 
ips sat with me on the hearing of the motion for a new trial, and subse- 
quently examined the stenographer's report of the testimony. At my 
solicitation, he bas prepared and forwarded to me a written statement 
of bis views touching the merits of the motion. The views expressed 
by Judge Philips (whicb are herewith submitted) are so comprehensive 
of the questions raised by the motion for a new trial, and are so fully 
in accord with my own, that I shall only supplément what he bas sàid 
by a few additional observations, chieây conceming the contention that 
the damages are excessive. 
v.4lF.no.l4 — ^64 
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In the Estill & Elliott case the évidence tended to show that 3 bulls, 
valued at ^ent);;$50D :to.t6QQ each, were/so badly ipjijrfild that the 3 
were eventually Bold for about $200; that from 10 to 15 cows were 
bruised or maimed in varions way s,, sp; ^ae to, effect their market vahie; 
and that atleast 13 cows dropped their calves prematurely. In the case 
of Léonard' BroSi the evidenee tended to. show that? bead of cattle, val- 
ued at from $3,500 to $4,000, were eitherkilledoutri^htby the collision, 
or jw^erapp, badly hurt that they w?re abàndoned at Nfthkin, Ohio, where 
the colision .occurr©3j thàti là head of cattle, worth, on an average, 
$500 each, or "$9,500 in tbiëaggregate, died of injuries received^ after 
th^ir airiv^, i,n Misspùrijitjiflt, from 80 to 40 othW:,a^^m^ (bulls ànd 
cows) sustaîiîéd injuries ôf-a çharacter thiat matërially depreciated their 
inar^et iftjùé; àhà that Qi^opws dropped their cal'^espfematurely. In 
both 'yàsps ' tbe évidence tended to show that the- injured animais were 
wortb',oB.it|ièaverage,if ,ùhfi»rt, from $400 to$5Q0 pérhéàci» The évidence 
further tèîlided tp sho# that if a cow from any cause drops her ealf prema- 
turely, i^jiérmahehtiylessëhà'hérniàrket vipiuè aé à bresder; that, asa gên- 
erai rule, an accident of thatkind, if itbecomesknoWDj reduces thevalue 

';pf thé àTtf|i^aÇt to wh^f ëbe^M âiat a miscarriage 

destroys, in a great measure, the value oftan animal as a breeder, in the 
èstimiaj^oJjVofitbpk-ràiseria. It was fafther showri, tjlàf, as beef. cattle, 
the cows' were notworth to exceed $80 or $40 perhead. The jurymay 
hâve, found, and no doubt did find, that'aJ! the.'fô^gbihg facts wiérfreS- 
taWishiè^ii^lhé tëstimony, ànd thedamàges wéreVquïielikely, assessed 
npon that^ thebiy. If th|é jury àlso foTindthàt thé' nuinérous abortions 
in thé nérd were the diréci resuit of the collision, àridiallôwéd damages 
on that account, as well as for the other injuries above mentioned, the 
amount of the verdict in each case.is leadily expkiiiedi in ^a manner Con- 
sistent witb ;the facts as fbdndby the juï'yl^ In my judgment,; therefore, 

' the couirt; caiùnotsay that the^ Verdictsare excessive^' aad éet tbem asido 

. on that-grouadi' ■,; ;)■ ■- .:. . ■-■ ;. -cv. 

It is contended, however, that the rule adopted, by the court to esti- 

. mate, the damages was eiromeous; and that thé évidente Wsinsufficient 
to warrant the jury in holding the carrier liable for the abortions thatoc- 
curred. Both of the questions hâve bèen consîdered by Judge Philips, 
in the main décision, with his usual care and ability. I shall only add 
à few additioôal suggestions; Defendant's cou nselapparently assumes 
that the &ct that a cow lost her calf prematurely did ; not permanently 

■ lessen her market value; that such animais, or largo numbers of them, 
at leastjby càa'eful treatmentwould regain their capacity to breed regu- 
larly, as well, as their origiilal or; normal value. On this hypothesis, de- 
fendant's courisel contend. that plaintiffs should hâve beea compelled to 
trace the subséquent history of each abbrted cow, and that the measure 
of damage as what it maj' hâve cost to! support and treat the animais 
during the perîod bf disability, plus the dépréciation in value at the date 

;6f the trial. Whetber iaign allowance ou^ht-to^bemade for the loss of 

icalves while the animais remained barren is notstated, and, apparently, 
is not considered. I apprehend that that is a very important elemeilt 
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of damage Ihat ought to be considered, if defendant's theory of the 
measure of damages is adopted , inasmucb {is the cattle were very valuable, 
and had been imported for breeding purposes, and the period of disa- 
bility might last for two or three years, even if the animais eventually 
became regular breeders. In addition to the suggestion made by Judge 
PfliLips that defendant's method of estimating the damage is not in 
harraony with a well-established rule on the subject, and, if adopted, 
would hecessarily embarrass the trial of the cases with a multitude of 
collatéral issues, I shall venture the suggestion that the argument ad- 
vanced in behalf of that method of Computing the damages also over- 
looks important testimony produced at the trial, which, in my judg- 
ment, bas an important bearing on the question of the measure of dam- 
age applicable to the case. While it is true that there was some évi- 
dence that the market value of a cow, intended for a breeder, is only 
temporarily affected by a miscarriage, and that her capacity to breed 
regularly may be restored by proper treatment, yet the weight of testi- 
mony was that the value of a cow is permanently depreciated by los- 
ing her calf preihaturely; and that men engaged in stock-raising will 
not usually buy such animais for breeding purposes, because they are 
generally regarded as uncertain breeders at best. If it be a fact that 
they are regarded by stock-raisers as uncertain breeders, and if ît be 
true that the market value of an animal is permanently depreciated by 
suffering a miscarriage, no reason can be assigned why the damages aî- 
lowed for: the abortions^ if they wera occasioned by defendant's négli- 
gence, sHoQld not be the amount of the dépréciation in value, estimated 
as of the date of the injury. An injury of that sort which permanently 
lessens the value of au animal, is like any other physical injqry, and 
the damages awarded therefor should be arrived at by delermining to 
what extent the injury lessens the market value. I shall only add that 
defëndaht's: counsel hâve gited no authority which, on careful coosidera- 
tion, appears to meto sustain the position that they bave assumed, touch- 
ing the measure of damage. If it had been shown to the satisfaction 
of the court that the kind of injuries now under considération did not 
perilianântly affect the value of the animais as breeders, there would 
hâve been more apparent reason for applying the rule which defendant's 
counsel invokes. But even if the rule invoked had been applied, and 
due allowance had at the same time been made foï the cost of support- 
ing the animais during the period of barrenness, as well as for calves 
lost in the mean time, it may well be doubted whether the rule would 
hâve operated to the advantage of the défendant. But, be this as it may, 
the testimony produced at the trial did not, in my; opinion, warrant a 
departuré. from the ordjnary rule. 

il entèrtained some doubt, when the trial of thèse cases was concluded, 
■ï^hether the évidence, as a whole, was sufficient to support a findingthat 
the carrier was responsiblefor ail of the abortions. The questioiv aa to 
what: :cftused them was one of more than ordinary diffioulty:, because it 
dependfd largeîy on inferençes drawn from established facte, arid upou 
the.ppioions of exp0rt8. It . ;i8: an issue of faet thuli a juiy^ is quit^ 
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as lifcely to decîde properly as the court. Several experts, called as wît- 
nesses for the défendant, were allowed to state their opinion as to what 
caused the abortions, and the facts upon which their opinions were 
predicated. In this respect the rules of évidence were liberally inter- 
preted in favor of the défendant. With référence to the opinions ex- 
pressed by the experts, it will suffice to say that, after a careful consid- 
ération of the facts cited in support of their views, it appears to me that 
as many reasons eau be given in support of the finding of the jury as 
agaihst it. It appeared in proof that 6 of the animais lost their calves 
prematurely on the cars within a day or two after the collision; that sim- 
ilar miscarriages, to the number of 103 in both herds, occurred at short 
intervais during a period of QO days, beginning with their arrivai in Sa- 
line county. The greater number, however, occurred within a compara- 
tively short period after their arrivai at the point of destination. The 
testimony of ail the experte tended to show, that several abortions occur- 
ring in a herd such as thiS would quite likely cause other cows to mis- 
oarry that had sustained no physical injuries; such latter abortions being 
the resuit of disease, or contagion engendéred by the miscarriage of other 
animais. Judge Philips has al ready remarked that some of the abor- 
tions may reasonably be attributed to the collision, because they were so 
closely related to it in point of time. He has further remarked that the 
time within which an animal would drop her calf in conséquence of a 
physical injury, would in each instance be largely dépendent on the nature 
of the injury, the state of pregnancy, and the constitution and tempéra- 
ment of the animal. I will add that such abortions as occurred so long 
after the collision that they cannot reasonably be supposed to hâve re- 
sulted from actual physical injuries, may, according to the testimony of 
experts, be attributed to a contagion engendéred in the herd as oneof the 
immédiate results of the collision. Whëther the spreftd éf such conta- 
gion in the herd could hâve been arrested by proper oaré on plaintiffs' 
part, was one of the issues submitted to the jury, under directions from 
the court, the propriety of which are not questioned. It may be plausi- 
bly argued (as it was before the jury) that the abortions were in great 
part due to change of climate, or to fatigue, or injuries naturally inci- 
dent to a long railroad journey, or tothe plaintiffs' négligence in failingto 
isolate cows that had aborted. The testimony in the case tended to show 
that the ordinary incidents of a long railroad journey would not be liable 
to seriously afîect a pregnant animal, in that state of pregnancy which 
thèse cows appear to hâve reached. Aftèr a careful review of ail the tes- 
timony, I conclude that there was évidence in the case from which the 
jury might rationally Conclude, as they dîd, and as a former jury appears 
to hâve done, that the abortions were the resuit of the collision. Itmay 
be^conceded that the findîng of the jury in that respect rests whoUy upon 
înférence and upon expett testimony, and that no onè can affirm with 
cértaînty that the finding is right. That, however, is not a sufficient 
reason for setting the verdict aside. The verdict rests upon sufBcient 
testimony, in my judgment, to warrant reasonable men in finding such 
a verdict; and, under such circumstancesjitshouldbepermittedto stand. 



E8TILL r. KEW YORK, L. E. & W. E. CO. 853 

I accordingly concur in the view that the motion for a new trial should 
be overruled, if the plaintiffs iu case No. 2,024 [Léonard et al. v. R. 
Co.li eiect to remit that portion of the verdict that is in excess of the sum 
claimed in the pétition. 

Philips, J. Jurisdiction. My conclusion is that a foreign corporation 
having an office in this state is, under the présent statute, to be treated 
as a non-resident défendant; and the provision of subdivision 4, § 3481, 
Rev. St. Mo., applies, and therefore the suit could "be brought in any 
county." It seems to me that the provisions of statute invoked by de- 
fendant must necessarily refer and be limited to domestic corporations. 
Judge HouGH, in Stone v. Insuramce Oo., 78 Mo. 658, said: 

"The défendant, being a non-rèsident of the state, was subject to suit in 
any county in tliis state, (Kev. St. § 3481,) and could be personally served in 
the manner pointed eut by the section under considération." 

It may be conceded to defendant's counsel that the enunciatiôn was 
not essential to the détermination of that case; but it does not necessarily 
follow that the authority of this déclaration can be waived by calling it a 
mère obitet didvm. It in no unmistakable language indicated the view 
of the state suprême court; and I am the more inclined to attach impor- 
tance to it from the known fact that Judge Hotjgh was a careful writer, and 
"was not given to inconsiderate expressions in matters of statutory construc- 
tion. There can be no question but that if this cause had remained in the 
state court, and the défendant, àfter moving to suppress the sheriff's retum , 
had pleaded and gone to trial oh the merits, the defective service would 
hâve been waived. KronsM V. RaUroad Oo., 77 Mo. 362; ScovîU v. 
GUis-ner, 79 Mo. 454, 455. And it does seem to me that where a 
party bas thus removed the cause into the fédéral court, and tried it on 
ils merits, had one new trial, and has again retried it on the merits in 
its own approved jurisdiction, it would be trifling with the administra- 
tion of justice to allow it to escape judgment on the ground that it had 
never been in court. As said in Sœvill v. Glasner, mpra: 

"He ought not to make the court a place of chance and appeal only wbea 
lie lias failed on another accepted issue." 

Abortio-as. An examination of the évidence on this issue shows that it 
presented conflicting views and facts, bringing it especially within the 
province of a jury to try and draw such inferences and conclusions as to 
them might seem reasonable. In several instances the abortions fol- 
lowed 80 early after the collision, while en route, and immediately after 
reaching the destination, as to make it quite probable that they were the 
direct resuit of the injury. In other instances the évidence was such as 
might well bave justitied the jury in concluding thàt other causes, inde- 
pendent of the collision, may hâve occasioned the injury. But whether 
*r not such independent causes, or ail combined, constituted the causa 
xausans, is not so apparent to my mind as to authorize the trial court to 
iake the cas?, as to the whole or àny part, from the jury. The proxi- 
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lûâte ifelâtôon between the time of the ÏBJury and the time of abortion 
caû bavôno defined limit as a matler of ïaw. Sd much dépends upon 
the conétitution, tempérament, and pbysical condition of the animal at 
the time that it must remain largely a question of fact and legitimate 
spéculation whether or not the loss resulted from the injury. In this 
view, I attach no great importance tp the fact, suggested by counsel, that 
8ûirié'ôif'tiii;e'cpWs àpparently lûore seriously. injured in the collision did 
not'atort uhUi sôme time after othérs seemingly lesà injured. Much 
Would dépend tipon the peculiar nature of the injuiy, the state of preg- 
naiiëy,, thé concussion in the région of the Womb, and the cônstitutional 
tempérament and health of thé anîrnal. The difl&culty a jury may en- 
coufttèt in- the ahalysis of testittiony, the séparation of substance from 
spéculation, and fact from conjecture, is no reason why the case should 
be *ithdrawB' from their considération. Holcombv.Bank, 92 Pa. St. 838; 
McOoy V, HyetU, 80 Mo. 139. It is only whefe the plaintiffs' évidence 
is such as tO leave the jury tb grope in darknesa, with no substautial tan- 
gible facts to guide them, that tha court should interfère. The moment 
the judge begins to adjust bis judgoaent on considérations of the reason- 
ableness.oftbe jury's conclusion, diawn from disputable facts, there is 
dangei; o^ i^ubstituting bis mind, his analysis and discrimination for that 
of the jury, and thus indirectly deny to the litigant his cônstitutional 
right of tnal by jury. The çi^arge giyen to the jury pointed out to them 
rêry çlearly the différent façts befl,i^ng on this issue; and, as they are 
supppsQ;^ to; bave heeded the cl^arge, the presumpjàon is they were satis- 
fied, froin the évidence, that, the abortions were traceable lo the collision, 
ratherthap to ajtiy other rea^sonable source. 

Mf^amre of-Pamages. Oritj.oism is made on tbis pbraseology of the 
cpurt'sjBharge to the jury; 

"Havji^reiçeived the cattleior ,Çh^ purpose of transpprtation, the défend- 
ant was b^ûnd. in iaW, todeliyer the, respective herds of cattle at the terminus 
ofits llnë'in as good condition cfs itrécéived the same." 

It is suggested that this îfipguage was too comprehensive, and was cal- 
culated to mislead, as it would include in the d?.mages those incidents 
inséparable, in the exercise of reaspnable précaution, from the transpor- 
tâtibû ô'f live-Stook; such as stîfihêSs or soreness, or injuries done by one 
to the other, and the like. This language must be considered in con- 
nection with the wh oie chargei and' construed with référence to the sub- 
ject-matter, and the sensé in whièh the jury of ordinary intelligence are 
to be presumed to hâve understood' it. The subséquent part of the charge 
very clearly shows that the changed "condition" ail uded to was such as 
resulted frOm defendant's culpable négligence as a carrier, — in other 
words, from the oollisioh,— as that was the gravamen of the complaint, 
and the matter over which Ihe contention was: h«d; Nor do I think 
there was any hurtful error in this respect as applied to the spécial in- 
stance of the buU Lord William; for while the plaintifî^s évidence tended 
to show thàty in bis apparent coniditionwhen landed in Saline county, 
he was seriously injured or worthless, it must be presumed the jury 
heeded the subséquent fact devdoped that plaintiff realized $715 in his 
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'■eue. TJnder this head, courisel mak-e two other objections to the ruliïig 
of the court. One is that plaintiff should not hàve the benefit of the 
•damages apparent at thè timé of the cbmpletion of the carriagej and the 
other, that they should httve been required, by their évidence, tôtraée 
ont the history of eàch animal sued fôr, and show the resuit of the ihjury 
and conséquent damage at à iperiod beyond the time bf delivery at'thé 
end of the journey. Thé argument is that thôappaïettt condition bf the 
animal may hâve beeû' incident to mère traveî,' and, without fùrthër 
proof, the presumptioQ would be that the animal Soon recovered, and 
for such iîijury it is not liable as a common carrier. This proposition 
îiievitably léads to the second contention, — that thô plaintiff should, in 
developiiig his case, go b%ond the date of arrivai in Saline county, and 
trace blàt the history bf each animal up to the date of trial. It is cpn- 
tended that the gênerai rule of damages laid dowii by the court is appli- 
cable oniy to the carriage of inanimate substances,' sUch aa merchàndise, 
and possibly to beef cattle destined to a known pârticulàr market, but 
not to Câttle designed for ordinary Use. The only authorities cited in 
sùppiort M this proposition are Stredt v. iMumier, M Mo. 469, and GU- 
lettv.RàUrbàd Gbrp.,8Alle«i, 560. Thèse casés but establish the rule that 
in the aetion of damages fôr an injury to a horse, where the animal re- 
covers, thè plaintiff may, under proper averments, recover for medieines 
and services in curirig the animal, and his depreciated value ttp tolhe 
time of triali But this in lib wiSe trenchestipon thé général rulè thiftt, 
•in the âétiôh 6î damages for breach of contraet by a common carrier fdr 
the tranportation of property injured in tranaitu, the meaeure ef damage 
"is thé difliérence betwéeh the value of the g^ds aâ, or in thè condition 
■ When^ delivèred, and whét 'their value would hâve been if they had' hôt 
beendamaged in the course ôftranspoïtation." SSuth. ï)am. 237; Grày 
V. PacM Go^, 64 Mo. 60. ï knoVi* Of no distinction made in faVor of 
livG-stOck. The instance put by counsel as to the shipment of beef cattlé, 
destined for a particular market, doés hot hdp hiS argument. lu tbàt 
case thé law will compel the shipper, if he had notice when he received 
the cattle that they atè designed for a particular market, to pay the value 
of siich cattle in that particular market oh the daté they should bave 
been delivered, without regard to the market value at the termination 
of the route When delivered. This is the exception to the gênerai irule. 
So Sutherland, (volume 3, p. 242,) says: 

"Thé carrier can be charged with no more than the market value there, un- 
less he bas «ontracted to carry it there to fulfil a contraet of sale at a greater 
priée." 

And this author, both on reason and authority, in thesame connec- 
tion, proceéds to combat the proposition that the carrier should hâve the 
benefit of a contraet by Which the consigner was- reaUy to hâve less than 
the market value at the point of ddivery, when the carrier had rio notice 
of suoh Stibcontract. The rule in question is ^ë of protection tô the 
calTièt,«nd heought not to be heardi to complain of it. Nothing is bet- 
ter establîshed than that thé plaintiffs, for thé ptirposé of atigrôebtiftg 
^heii'dàteiages, would ùbtbepermitted to sh<ïwwWthêy in fiwtiiids^^ 
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certain of the cows for; aîthough défendant might be permitted to do so 
(as was accorded to it in this case) for the purpose of showing that plain- 
tiffs in iàct were not damaged, or to the extent claimed. Why, then, 
require plaintiffs, in the first instance, to proceed affirmatively to trace 
out the subséquent history of each cow, when they could not enhance 
the measure of damages by showing that in the final disposition they 
received only so much for her? Again, such a rule would, in practice, 
lead to confupion, and involve the jury in the inextricable meshwork of 
collatéral issues» and inquiries after facts absolutely unascertainable with 
any proximate certainty. Rules of law for the attainraent of justice must 
be uniform ai)d certain. The rule as to the nieasure of damages permits 
the plaiçtiff,.pp to the time of trial, to show the condition of the injured 
animal, merejy as a means of ascertaining the resuit of the injury inflicted, 
80 as to bettes enable the jury to fix the damages at the time and place 
of de^ivery,; # If the cows did subsequently abort, this is proof only of 
the extrait of the injury infli<3ted; as much so as if they had subsequently 
died from the çffect of the collision. The only known limit to the in- 
quiry up to the trial is whether or not the subséquent development in the 
condition of the animal is traceable dire«tly to the injury inâicted bythe 
carrier. Kamv. RaUroad Co.,22 Mo. App. 61, 62; Sormson v. BaUroad 
Co., 36 Fed:.llep. 166, 167. The direct proximate conséquences of a 
wrongfuj aet are those which Qçont withpùt any interveniog independent 
cause; and the extent of tinie between the injury and thç conséquence 
does nôt affeot the rule. Srom v. BaMroad Oo., 54; Wis. 342, 11 N. W. 
Rep. 356, 911. 

It is furtherînsisted, in this connection, that the évidence, on the part 
of the defendpiit especially, tended to show that the effect of an abor- 
tion on a, ÇQW ils too conjectu]^)^ and unceitain to makc; it the basis of 
damages. To support this assumption, it is cited that a cow, having 
once aborted, ijaay, under certMn conditions of treatment and reletting 
to the bull, breed again, and that abortions may ^measurably be pre- 
vented by the isolation of th0 pregnant cow. But how do such facts 
affect the question of such iryury and abortion depreciating the market 
value of thè cow? As weU say that the market value of ^ stallion is 
not affected by the fact that he is an uncertain foal-getter, or is certain 
only under favoring conditions of treatment and delays not common to 
other breeders. This very fact de^îreciates bis market value, and proof 
pf it should go to the jury for them to say to what extent it impairs bis 
value. It is further urged that such damages are spécial, and not the 
natural and ordinary resuit of the injury. As well might it be said that 
in the case of a female passenger, in a state of pregnancy, receiving an 
ipjury in a collision, she iï>igbt hâve recovered without difEculty or se- 
lious conséquence but for the fact that she happened to he enceinte, and 
the injury brought on prématuré delivery, resulting in death. The 
railroad çompany could not attribute the death to the nbortion, and es- 
cape damages conséquent therefrom; for he whose négligent act puts in 
motion an instrument of mischief is answerable for the conséquences 
directly tlowiQg iiota the wrongful act. Défendant seems to complain 
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that plaintiffs were permitted to show that the cows were designed for 
breeders, and that il should not be held to the measure of damages with- 
out having notice of such fact when it made the con tract of shipment; 
the resuit of which would be that, in estimating the market value of the 
cows, the standard would be their value for beef. If this were admissi- 
ble, the facts and circumstances are such as to affect défendant with no- 
tice. It knew thèse cows and bullswere imported from Europe. They 
were not going east, in the direction of the beef market. Why were 
they being brought from abroad, and carried across the continent to the 
interior of Missouri? No jury, on such évidence, would be permitted 
by the court to find that défendant had a right to suppose that such cafc- 
tle, consisting of bulls, cows, and heifers, were designed merely for 
beeves. No jury could hesitate to find from facts so obvions to the com- 
mon sensé of mankind that défendant had notice of the fact that such 
cattle were designed for breeding purposes. The leamed counsel for de- 
fendant recognizes this obvions fact in his argument in this cause, where, 
on page 26, he says: "Seven head were sold in Denverin 1885. They 
were evidently soldas breeders, as cattle are not shipped there for beef." 
The fact that such cattle would likely breed, or not, would, in the ordi- 
nary course of things, affect their market value in Saline county, as the 
évidence abundantly shows; and if, by reason of the injury, that mar- 
ket value was depreciated, it is a consequential damage directly ensuing 
from the injury. The charge to the jury, in its séparation and classifi- 
cation of the facts, clearly put the burden of proof on plaintiffs to show 
what damages were sustained through injuries and abortions. After 
plaintiffs made proof of the number of abortions, and the effet thereof 
on the market value of the cows, they had made oui a prima fade case. 
The défendant was then accorded the right to follow up in détail the 
subséquent history of each injured animal, and show, if the factexisted, 
that the real damage was less than that claimed by plaintiffs. The fact 
that it may bave been difficult or inconvénient for défendant to do this 
cannot aller the rules of law or évidence. The argument ab inconvenimti 
would often overturn most valued and deep-rooted rules. This is an en- 
tire misapplication of therule of évidence, invoked by counsel, that the 
party in whose exclusive possession certain évidence is should produce it. 
Notice. It is insisted with great zeal and ability by défendant that it 
should not be held to accountability for the resuit of the miscarriages 
of the cows, without proof of notice to it, at the time of their acceptance 
for transportation, that the cows were pregnant. The gênerai rule on 
this subject is well stated in Hart v. Railroad Cb., 112 U. S. 340, 5 Sup. 
et. Rep. 151: 

"As a gênerai rule, and in the absence of fraud or imposition, a comraon 
carrier is answerablefor the loss of a package of goods, thougli he is ignorant 
of its contenta, and though its contents are ever so valuable, if he does not 
make a spécial acceptance. This is reasonable, because be can always guard 
hituself by à spécial acceptance, or by insi^ting on being informëd of the 
nature and value of the articles bef ore receiving them. If the shipperis guilty 
o/ fraud or imposition, by misrepresenting the nature or value of tfae articles, 
lie destroys his daim to indemnity. " 
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" Sd Sutîlei'latid on Damages (volume 3; pp. 243, 244,) çlearly recog- 
ni^ the liability of a carrier wheré he hasfailed to qualify his liability 
by a notice to the shipper, or qualification of the contract. Counsel for 
défendant, having to concède this^ gênerai rule, contend that it is lim- 
ited to the înere value of the property tàken for transportation, butdoes 
not apply'to the condition of the property. In support» we are cited to 
the Èitro^Qlycerine< Oaée, 15 Wall. 524. This case is nOt pertinent. It 
presented the question as to defendânt's liability for injury to adja- 
cent property occasioned by the explosion of a package of glycérine 
opened byhim, without carelessness, in ignorance of its contents, which 
package was taken for transportation. It did not involve the question 
as to ■whether or not the carrier would bave been liable for the loss or 
injury tO the package taken by him in ignorance of its contenta when 
receivéd. In Hart v. Rœikoad Oo. , mpra, the shipper was not permitted 
to recover' the aotual value of bis race-horses, injured in transporta- 
tion, for the sole reason that he had by spécial contract limited the car- 
tier's liability to a less valuation. The reading of this case, however, 
and the authorities therein cited, can leave no doubt that but for the 
spécial contract the carrier would hâve been liable for the inhérent value 
of the rAcerSj although unknown toit at' the time of acceptance for trans^ 
portation. The casé of McOune v. Rcàiroad Co., 62 lowa, 600, 3 N. 
WvRep. 616, présents a case more in point. That was an injury in 
transportation to a cow with calf. While it is true the cow was so far 
ftdvanced in pregnancy as possibly to hâve warranted the inference of 
notice of the fact, yet the opinion of tiie court is not so confined, butin 
ànmistakeable terms the court lays Tiown the law to be that shippers of 
live-stock are not required "to seek the agent of a carrier, and mak& 
known the physical condition of hia stock." The opinion further says: 

' "As well require each passenger, upon parchasing his or ber ticket, or up- 
On boarding the train, to.make.knowu his or lier physloal condition, so that 
tbe cai;rier might exercise more care in running the train to avoid collision» 
or accidents from^other causes." 

Suppose a womanin a state of pregnancy, not obvious to the casual 
observer, should take passage on a railroad car^and through the negli-i 
génce 6f the carrier receive an injury resulting in abortion, greatly im- 
f)airing her gênerai health and uséfulness. In an action for damages, 
would not proof of this fact bè compétent in aggravation of damages as 
thedÏBect resuit of the injury? and would it be any défense that, on taking. 
passage, she did not notify the ticket agent and conductor that she was 
einedhie? I think thèse questions are aûswered advèrsely. to defendant's 
contention in the cases of Oliver v. Town of La Valle, 36 Wis; 592; Stew- 
aHv.ŒtyofRipon, BSWia. 521 i^^ 

7^ Verdict. Time will not permit me to enter upon an analysis of 
thé eividehce to show whether or not there was évidence to reaâohably 
justiïy the arnount of the jqry's awart}, The attention of thejtity was 
ciearly ehoughi direpiedtQtbe évidence tôuching the resuit of the inju- 
ries, and as to wbatfiumber and character of eatile were aSected. As 
a matter of course, what the plaintiffs pald for the cattle in Scotl^md', 
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and what they cost Ihem landed in Saline county, could not be consid- 
ered by the jury. There was évidence in the case to warrant the àinount 
xjf the verdict. It is true that thé conclusions of the jury mnst in part 
hâve been predicated updn expert testimony; but, if that testimdriy was 
compétent, its probative force was for the jury. It would ihvolve a 
contradiction in practice for the court to hold that certain evidenoô Was 
admissible, for the establishment of a given fact, and then say that, al- 
though it oarried satisfaction to the minds of the jury, the court would 
not abidë the ûnding, as it may bave been rather problematical tbàn 
founded on kuown facts. 



RicHTBB V. Frank. ' 

(Circuit Court, N. D. Illinois. Maroh 17, 1890.) 

1. GtTABAinT— Rblbasb or Guabantob. 

PlainUfl bouglit stock in a lond and cattle company f rom S. Bros. , with the option 
of reselling to them within a certain time, and défendant guarantied performance 
ôf the con tract by S. Bros. Afterwards this company sold ont to anotber, and trans- 
ferred.to itall its property ; but plaintifC had been asked to consent to the sale and 
to také Stock in the new company in exchange for hls, and bad refused, saying he 
relied on défendant' s guaranty. Flaintifi's stock had never been transferred to 
him on the books of the company, and remained in ttae name of S. Bros., who voted 
on it in TOting for the sale, but tnere was stock enough besides tbis to anthorize the 
sale. Défendant also owned stock and voted on it. Seld, that défendant was not 
released f rom bis guaranty. 

S. Sahb— Oamblino Contbaots— Option to But ob Seu. Stock. 

A oontract by which stock is sold at a certain prlce with the option to the pur- 
chaser to resell it at a future time for an increased priée, whioh increase is only the 
ainount of interest which, by the time for exercising the option, would accrue on 
the ainount paid fpr the stock, is not a gambling oontract Within Rev. St. 111. c. 88, 
{ 180, whioh makes it a pénal offense to give an option to buy or sell, at a future 
time,' stock in any railroad or other company, and déclares suoh contracts to be gam- 
bling contracts. 

8, Samb— Executiox ik Anotheb Statb. 

Where a contract is executed in a state in which It is valid, and a person thera 
agrées to guaranty its performance, the guaranty iS valld, though it is aotually af- 
flzeid in a state in which the contract is Toid. 

Ât Law. 

C. H. Eenny, for plaintifif. 

A. M. Pence, for défendant. 

Blodgett, J. This is an action against défendant as guarantor npon 
a contract, dated Decembor 12, 1885, between the firm of Swan Bros., 
doing business at Cheyenne, Wyo., parties of the first part, and the 
plaintiff, as party of the second part. The contract in question recites, 
in substance, that the party of the first part, Swan Bros., has sold to 
plaintiff 550 shares, of $100 each, in the capital stock of the Horse Creek 
Land «fe Gattlè Company of Wyoming Territory^ for which the plaintiff 
has paid to them $55,000, on condition that plaintiff should hâve the 
rigfat to elect to resell said stock to Swan Bros. , at any time between the 
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15th of December, 1888, «ind the Ist of January, 1889, forjtBe snm o( 
$71,56|0, on the tender of the stock to them in the manner specially 
provided for in the contract. And the défendant, by an agreement writ- 
ten at the foot of the original contract, guarantied the performance by 
Swan Bros, of ail the stipulations, covenants, and agreements in said 
contract, on their part to be performed. 

It isconceded that plaintiff eleoted to resell the stock in question, and 
gave notice of such élection in apt time to the Swan Bros. , and that he 
also, within the time limited by the contract, tendered the stock to the 
Swaii Bros. , as required by the contract, and that they failed and re- 
fused to pay the plaintiff the sum of $71,500 therefor, and this suit ia 
brought to recover from défendant the amount which Swan Bros, should, 
by the terms of their contract, bave paid the plaintiff for the stock. 
The défenses are: (1) That, after the making of said guaranty by the 
défendant, ail the assets »f the Horse Creek Land & Cattle Company were, 
without the knowledge and assent of plaintiff, sold to the Cheyenne 
Land & Live-Stock Company, thereby rendering the stock so sold by 
Swan Bros, to plaintiff valueless, and so changed the subject-matter of 
the contract guarantied by the défendant as to release défendant from 
his guaranty. (2) That the contract in question between Swan Bros, 
and plaintiff is a gambling contract, within the provisions of section 130, 
c. 38, Rev. St. lU. ; and as the defendant's guaranty wasmade in the state 
of Illinois, it is void as a violation of said statute. 

It îs coriceded that, in the latter part of the summer, or in the fall, 
of 1886, the Horse Creek Land & Cattle Company sold to the Cheyenne 
Land & Live-Stock Company ail its lands, cattle, and personal property 
of every description, for which the stockholders in the Horse Creek Com- 
pany were -toreceive what was deemed an équivalent in the stock and 
bonds 6f the Cheyenne Land & Live-Stock Company. It js also con- 
cedèd: that plaintiff ilever had the 550 shares of stock transférred to him 
upon the books of the Horsé Creek Company, and that Swan Bros., in 
whose name the stock was allowed to stand, voted opon it in favor of the 
said trànisfer, of the property of the Horse Creek Company to the Chey- 
enne Land & Live-Stock Company. The proof, I think, wholly fails to 
show that the plaintiff ever consented to such transfer, or was a party 
to it. The proof does show that, some time in the summer of 1886, be- 
fore the sale of the assets of the Horse Creek Company was raade to the 
Cheyenne Company, the plaintiff had notice that such a disposition of 
the assets of the Horse Creek Company was contemplated, and he was 
asked to'assent to it, and to àccept the stock and bonds of the Cheyenne 
Land & live-Stock Company in place of the stock transférred to him by 
the Swan Bros, under the contract, and that he declined to do so, say- 
ing, in substance, that he relied upon the defendant's guaranty, and 
would not consent to any, change in the character of the stock. The 
proof also shows that défendant was a holder of stock in the Horse Creek 
Company, and voted in favor of transferring its assets to the Cheyeime 
Land & Live-Stock Company, which niight of itself be a sufficient an- 
swer to this branchof the défense, althoûgh I do not deem it necessary 
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to décide as to the sufBciency of this fact alone as a défense. The proof 
also shows that the capital stock of the Horse Creek Company consisted 
of 2,000 shares, and that the vote of the 550 shares of stock sold to the 
plaintiff was not needed to confirm or ratify the transfer of the assets to 
the Cheyenne Land & Live-Stock Company. It is, therefore, quite clear 
that the first position taken hy the défense is not sustained by the proof. 
As to the second position of the défense, that the contract guarantied 
by the défendant is a gi^mbling contract, within the provisions of the 
Illinois statute, much reliance is placed by défendant on the case of • 
Schneider v. Tumer, 22 N. E. Rep. 497, lately decided by the suprême 
court of the state of Illinois, (and not yet officially reported, but a manu- 
script copy of the opinion has been furnished by the defendant's counsel,) 
where an agreement to sell shares in one of the street railroads of this 
«îity, at a certain price per share, if payment was made by a certain day, 
was held to be within the statute, and void. Section 130, chapter 38, of 
the Illinois Revised Statutes makes it a pénal offense to contract to hâve, 
or to give, an option to sell or buy at a future time any grain or other com- 
modity, stock of any railroad or other conipany , etc. , and provides that ail 
contracts made in violation of this section shall be considered gambling 
contracts, and void. It is a sufScient answer, I think, to this position of 
défendant that, as I construe this contract, it is not a gambling contract 
and within the provisions of this statute. It is true the contract, by its 
letter, purports to be a sale of the 550 shares of stock to the plaintiflf, 
with an option to resell at a stated price, if the plaintiËF so electe, within 
a limited time, but, when considered altogether, the sale, as I construe 
it, is conditional up to the first of January, 1889. It is conceded that 
the amount to be paid by the Swan Bros, to the plaintiff under this con- 
tract, if he elected to return the stock to them, was the original $55,000 
paid by the plaintiff to Swan Bros., and simple interest thereoh at the 
rate of 10 per cent, per annum for the term of three years, and the ob- 
•ppus intiention of the parties was that the plaintiff had until the Ist of 
January, 1889, to décide whether he would keep the stock, or return it 
to the Swan Bros, and receive back hismoney and 10 per cent, interest. 
This is my conclusion, not from the paroi proof as to the understanding 
of the parties in regard to the meaning and import of the contract, but 
from the language of the contract itself when ail considered together. 
The contract begins with the récital that the Swan Bros, are about to 
sell the 550 shares of stock to plaintiff, and that plaintiff is désirons of 
purchasing the same with a guaranty of profit thereon. And in the first 
article it is stated that plaintiff agrées to purchase the stock under the 
provisions and conditions thereinafter set forth, and the conditions so set 
forth are that plaintiff shall hâve the right to return the stock to the 
Swan Bros, between the 15th of January, 1888, and the Ist of January, 
1889, and receive his $55,000 and 10 per cent, interest. Up to that 
time the sale is conditional. The testimony of Alexander H. Swan, one 
of the parties to the contract, is confirmatory of this view, so far as such 
testimony may be considered confirmatory in construing a contract of 
this character, He testifies that his firm considered the transaction to 
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beonly à loaûbyjplaintifftoMsfiMbfthis $55^000, and plaîntîff only 
held th© stoelç as collatéral. The cei-tificates of stock were delivered to 
thé plaintiffji but by the térms andictoditions of tbe coiïtract he was given 
Until-thel'àtlof Januâry,1889jtb deddeor elect whether he would keep 
the stock; or ïemmiti-: Theft^HSaCtion seems to-me an entirely natural 
and proper ôriei^and neltherwittiih the terms of the Illinois statuté, or 
the mischief'it'was inteaded to remedy. It cotitains no élément, as it 
seems to méy ôf a gambling contract, when to this view of the import 
and légal efféct of the contraci is snpplemented the fact thàt the whole 
negotiations between the plaîûtiff ahd Swan Brosi were conducted bj' de- 
fendant as the agent of Swan Bros.; that plantiff tqok the stock with the 
underetanding and assurance that défendant would guaranty the contraiet, 
and that ail the negotiations and the terms of the contract were had and 
agreed upon in New York between the plaintifif and défendant beforethe 
contract was exëcuted; that the contract itself was eJéecuted in Nebraska, 
where it was entirely lawful, aïid that, in appending his guaranty in 
Chicago, the défendant had dôné ûo more than he had agreed to do in 
New York, and without whichfagreendènt the plaintiff would not hâve 
parted with his money. It aeéms to me défendant should not be heard 
to invoke this Illinois statute as a défense. The issues are, therefore, 
found for the plaintiff, and judgment will be entered for the full amount 
of the moneyj to be paid with interôst since January 1^. 1889. 



UsiTED States ». Mdbrat. 

(District Cawrt, D.Maltie' March 16, 1890.) 

1. BoDNSÀttiBS— Arti7ioim<— Li^its Drv-sBosNT FBov Dbsoriftion ik Djtno. 

Where the grantor in a deeid cèDveyitig land to the tTnited Htates Is to fenee tha 
same, the plaoing of a wall vpon a Une diverçing from that called for bj the deed 
caunot be taken to designate the trne Une, in the absence oX évidence of assent 
thereto bj the Dnlted States. - - 

9. SaMB— HOMUMBNTS ANS ComtBBB— MBASUBEMBITTa 

Known and visible monumebts and compass csoursea mnst prevail over meaaurd. 
ments In establishing bôundaries. 
(Sj/Mobu* bythe Court.) 

At Law. ' î 

George E. Bîrd, _U. S. Atty, 
WiUîaw R. Anthoine, for défendant. 

Nelson, J. This is an action of trespass quare daumm, JregU, brought 
to déterminé the boundary lines between a tract of land on Cape Etiza- 
beth in this district, upon which the United States hasérected two light- 
housea, and the adjoining land owned by the défendant. The plaintiff 
put in évidence two deeds. The first, from Edward ànd Enoch Dyer, 
dated May 24, 1826, conveyed to the United States a tract of land con- 
taining about 12 acres, bounded, beginning at a stake at high-water mark, 
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northerly of the most eastérly point of the cape, in thé dividing line be- 
tween the land of the grantors and land of Charles Staples; thence run- 
ning S.^ 63 deg. W. 87 rods; thence S. 27 deg. B. through the centèr 
of a never-failing spring of water, recently named "Weasel Spring," 18 
rods; thence S. 63 deg. W. 13 rods and 12 links; thence S. 27 deg. E. 

13 rods and 12 links; thence N. 63 deg. E. 66 rods; thence N. 46 deg. 
E. 14 rods; thence N. 47 deg. E. 24 rods to high-water mark; thence 
northerly by high-water mark about 13 rods, to the stake first men- 
tioned, logether with the rocks and flats fronting the sàme to low-water 
mark. Thesecond deed, from Edward Dyer, dated November 10, 1832, 
conveyed to the United States a tract of land adjoining that described 
above, contaîning 8 acres more or less, bounded, beginning on the north- 
easterly line of the first-described tract, at a stake 14 rods north-easterly 
frôm the south-easterly corner thereof; thence running S. 45 deg. E. 

14 rods and 14 links to the corner of à stone Wall; thence N. 50 deg. 
E. by said stone wall 38 rods; thence N. 55 deg. E. about 6 rods to 
high-water rùark of the sea^shore; thence northerly and eastérly by the 
sea-shore to the north-easterly corner of the land first described; thence 
^utherly oq Siaid last-mentioned land to the place of beginning. In this 
deed the grantor covenanted to fence the land thereby conveyed, and 
also the land conveyed by the deed lOf Edward and Enoch Dyer, with a 
good and sufficient stone wall ànd to hâve the fence completed within 
one year from the date of the deed, excepting, however, that part of the 
land which bordered on the sea«hore and on the land of Charles Staples. 
In respect tQ,the first threé boundary lines of the deed of 1826 no con- 
troversy exista between the partira. The first line is defined by an an- 
oient stone wall which was undoobtedly in existence at the date of thè 
deed, and marked the division line between the land of the grantors and 
that of Charles Staples. The compass course of the wall is snbstantially 
the same as that in the deed. The second line draWn at right angles to 
tjie first, passes iàioogh W.easel spring, and this fixes it with certainty. 
The third line runs at right angles with the second, and is admitted to 
be correct. In regard to the true position of the fourth line, which is 
defined in the deed as running S. 27 deg. E. 13 rods and 12 links, the 
parties are in disagreement. The défendant claims that it should foHow 
a stone wall built by Edward Dyer soon after the date of his deed in 
pursuance of his.eovënaût to> fence,' the rëttains of whidh are still visible. 
This I cannot agrée to. The line of the wall is not at right angles with 
the third line and is^ijot a straight lipcsucb as that described in the 
deed. There is in it suoh a decided bend to the eastward that a line 
drawn from one of its extremities to the other would pass throagh onef 
ôf the light^housés. The^e is no évidence tha.t thé goyernment ever as- 
fliientéd to this pf any part of the wall built by Edward Dyer after the 
date of his deed, as the true division Une. This line must be ruÉi -but 
according to the compass course and distance given iiï the deed. The^ 
présent fence built by the gQvérnment is on the trùè îihe, The defend- 
ânt'S'entry on the land between the wall and the fence was therefore un- 
Mwftil;-'-^-- '■■'■'■' ■ ■■' • ' ■' ''■"''' ■■ 
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Onihe plot of the govemment survey filed in the case andused at the 
hearing, the southerly end of the fourthline of the first deed is designat- 
ed by the lettér "G." This is the south-easterly corner of the tract con- 
veyed by that deed. In the second deed the first bound is fixed at a 
point in the easterly Une of the first tract 14 rods north-easterly from 
corner G. Commencing at the point thus defined, and running S. 45 
deg. E. 14 rods and 14 links, the course and distance given in the deed, 
the line would terminate about 40 feét outside of the end of the stone 
wall mentioned in the deed, which is still in existence, and would in- 
clure in the govemment land a strip two rods wide outside of the old 
wall for its entire length. This is manifestly incorrect, and shows con- 
dùsively that a mistake ocourred in making the first line of the second 
deed begin 14 rods from corner G. This distance is evidently too short. 
The trùe line must be ascertained by running back from the end of the 
wall 6n a course N. 45 deg. W. (the opposite of the S. 45 deg. E. 
course of the deed) until it strikes the line of the first lot; and the latter 
line must be found by running from corner G, N. 53 deg. E. As nearly 
as I can make out from the plot, the efifect of this will be to place the 
point of departure between 16 and 17 rods from corner G, and to shorten 
the first line of the second deed between one and two rods. But the 
end of the old stone wall, which is a visible and known monument, the 
corner G, the true position of which is fixed with certainty, together 
with the compass courses, must prevail over measurements in establish- 
ing the boundaries. The stone wall meâtioned in the second deed must 
constitute the easterly boundary of thè Second tract for a distance of 38 
rods, and from thence the Unes given in the deed must govern. The de- 
fendant's entry upon this part of the land in dispute was consequéntly 
lawful. 

I assess the plaintiff 's damages on the first count at five dollars. 
Judgment will be fbr the plaintiff on the first count for five dollars and 
costs of suit, and ou the second count judgment for the défendant. So 
ordered. 



Henniko V. Western Union Tel. Co. 
(OirtsuU Court, D. SouOi Ca/roVna. AprU il, 1890.) 

1. Kvisi.i70is— Tbleobapb Wirbs— Mastbb and Sbbvant— Persosai. iNJtmiXB. ' 

Wbere employés of atelegrapti company negligenUy allow Its wirea to feJil ontha 
Wires of an electrio llght company, and to remain there hanging down, the teld- 
graph company is llablé for injuries sustalned by a passenger on Uie street who ao- 
cidentally oomes in contact therewitb. 

S. SAHB— EXBMFLAB]r Bamaoes. 

A person so inmred is entitled to ezemplary damages, if the employés acted in a 
spirlt of 'mischiet or oriminal indifférence, ànd it was known to the company's man- 
agers, or if the managers did not exercise propercare in selecting the employés, or if 
they knew or Uad means of knowing that they were uot skillful, prudent^ or 
careful. 
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8. SaMB — COUTBIBUTOET NEGLIGENCE. 

If, Uowever, tUe passenger, though warneii by a çompani,on, took hold of the w^ije, 
and played with it, and was thus injured, he cannot reoover, even though the coOi 
pany's employés were négligent. 
4. New Tkial— Motion— Rclbs ot Court. 

Where a rule of court requlring notice of motion for a new trial with the grounds 
thereof to be "filed with the olerk, and served on the opposite party within two 
days àfter the rendition of the verdict, unleas the time be enlarged by the court, " 
is not compUed with because of oounsel's belief that the practice of the court coD' 
forma to that of the state courts, the timefor âling suoU motion will be enlarged, 
even atter the expiration of such two days, when tne same can be done at theterm 
at whi^ the verdict was rendered. 

At Law. Action for personal injuries. 

Bwist & Buist, for plaintiËf. 

Barker, Gilliland & Fitzsmuma, for défendant. 

SiMONTON, J., {char ging jury.) This action isbrought for injuries re- 
sulting to the plaintiff solely, as he charges, by the négligent conduct 
of the agents of the défendant. This charge he must prove to your sat- 
isfaction. If the jury believe, from the prépondérance of the évidence, 
that persons employed by the défendant company, while so engagèd, 
allowéd vrires of that company on Ist September, 1888, to fall on the 
wirés of the electric light company, and to remain there hanging down, 
and if they further believe that the plaintiff, on the 15lh September 
next after, a passenger oh the street, accidentally came in contact with 
this same wire, and was thereby injured, the défendant company is re- 
sponsible in damages to him. The damages are to be given by the jury, 
and are to be measured by them, taking into considération ànd com- 
pensatinghim for the actual injury to him, and bis future, in the lo.s3 
of bis fingers, aûd also the bodily pain and mental suiffering which he 
endured. If this action on the part of the persons employed by. the 
telegraph company was conceived in the spirit of mischief, or pf crim- 
inal iûdlfiference of civil obligations, and this was brought home to the 
managers of the telegraph botopany, or if the managers of the telegraph 
company did not exercise pi'oper care in the sélection of thèse agents, or 
if they hàd reason to know or the means of being informed that they 
were not skillful, prudent, or careful, then the jury can add exemplary 
damages. 

2. If the jury flnd, from the prépondérance of évidence, that the per- 
sons employed b)' the telegraph company were négligent as charged, 
yet if they also find that the plaintiff, notwithstanding the warnings of 
bis companion, played with the hanging wire, and jumped up and took 
hold of it, and thatthus by taking hold of it he was injured, when otherwise 
he would not bave been iiyured, the jury must find for the défendant. 

3. If the jury find, from the évidence, that the persons employed by 
the telegraph company wound up the wire they were taking down, and 
took it away as they stated, and if they find that the wire hanging on 
the electric wires was notleft there bj' thèse persons on this Ist Septem- 
ber, but must bave conae from some other source, they must find for the 
défendant. , 

v.4lF.no.l4 — 56 
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Cl^ I^OltO:» TO BNLARGE TIJJÉ WR PILING NOTICE OV MOTION FOB A 

MEW TEIAL. 

, : . ;, (^rU 36. 1890.) 

SildôMON, X. .The action T?as for tort for injuries fromthe wires of 
défendant. 'After a trial during thé présent term, lasting three days, 
the ^y .oft,lîth of April, 1890^ W^^ ^ verdict of $4^000 fqr plaintiff, 
a miner. As soon as the verdict was rendered the àttorney for the de- 
fendant rose in his place, and gave notice of a motion for a new trial. 
He did not, however, under thé rulë, file with the clerk his notice 
and the grounds for his motion, nor serve the latter, on the plaintiff. 
He now asks that the time for doirig thèse acfs be ènlarged. 

Notwithstanding that the rules of this court presçribe the time and 
nçiode in Which; motions for new trial must be made, and that thèse rules 
haVe been in existence sinçë the 24tix,oï April, 1874, thé records ôf the 
coài'tà' dîscldâébùt one insteïice, aiid that one of very récent date, in 
•which thé foi^n^âl fequireinents of thé fuies hâve b^eû pbserved. Very 
mainy dâ^^'cani bé found îh wTlicn,new trials haye been applied for, 
sonûe of tphich applications have béèn granted, ahdoihérs refuséd. Thé 
court hasàlw^ys contented itsèli with seeking toàdminister justice, nqt, 
côtifinin!g itséif by the stripgent requirements of the rulesj and sp thé 
bat seems to' hâxfe lost sightipf thé Tact that sùch requirements exist. 
Within the'^két^Mx months mÇ!tiph8-''/or new trial bave been naade in 
Charleston, Cdjitfmbia, and Grééiivîile, the only places in which this 
coû'ft iâ helâi àtid it wàs necessary tp call the attention bf the bar to thé 
fact that tne existence of acts of'cpngréss and of ruléS ;ip this court on 
thé' sùbjéct pf 'nèW'triàls rendered Qur pfactice independènt bf any stat- 
utë or practicé of this state with regard jto such motions, Missouri, etc^, 
J^. (^/y.'Oi^gityetc., 22. (3)., iÎ32 U. '?. 191, 9 Sup. Ct. Rép. 65. 
iLttentioû is npW called once for ail to this matter.- The rules regulatihg 
tbéîr practicé are humbers 33 to 51 înçiusiy^. They poyer c?ise^ wtich 
arisé ùtadçr, sections 726, 987, Réy. Sti U'^ ë! Thesé Wles will, bé en-, 
fpfcéd, subj^ii hbwever, tb thé 'ppwièr. which the court, without dbubt, 
possésses to stispéhd its own rùles,' ôf to excépt à pàrticular case frpm 
their opération when the purposes pf justice requireit., U. S. y.Sreit- 
ZîJiSTj'per TÀNÉy', i6..J^ 2Ôi; Èarye v.Str(m$,5 Fed. Rep. 498; 

M parte Olydeiii iS. C. 389. ïhe présent case cornes ,up under rùle 34, 
wliich is in'thjéèé TFÔrds: '" , ,, , ; , 

" jSTo pàrty sball , be entitléd to mové, to, set aside a verdict or in airrest of 
jûâgmënt^ unlésà îiijtiée with thé groiiiiàà thereof. shàlf bè flled with tbe clerk, 
and served oïï thé épposite pafty \^ithin twô days afteir thé renditjon ôf thé 
verdict, unlesa the Étme be eûlaïged by the court. " 

^ No othër iiàft ofthisrulë'.But the Notice .bas beéîi bbserved by the 
défendant's ;at'ibfniêyi Must the 'discfe/tipn Pf thé court in enlàrgihg 
thétime bé ëkefclÉifed withiri the two days^ Ôàii it bé applied aftef-; 
Trairas? Tiié fliife i^iM ra'èant for thé wnveniehcë bf thé court, for the 
orderly dispatch of business, and the prévention of jnjury to thé opposite 
party. The court can exercise its discrétion in énlarging the time after 
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it has expîred. This ia strictly analogous to the practice of tke su- 
prême court of the United States in the service of papers, and in! the 
performance of acts not regolatéd by statute; Railroad Co. v. Bîàir, 100 
U. S. 661; Daytm v. Lash, 94 U. S. 112; Davidson v. Lanier, 4 Wall. 
454; Mo'iiin'v. Eunter, 1 Wheat. 361. . Even the suprême court of SoUth 
Car<^liBa, which carefuUy guards strict compUapce vyith its rules, held, 
in Wardkiw v. ErsUne, 20 .8. G. 682, that when notice of appeal was 
given they had the power to relieve the appellant from the conséquences 
of otber omissions inperlecting the appeal; and being satisûed thatthere 
has beenrOQ culpablti negligeûce or in tant to delay on' the part of appel- 
lants, and eapecially as no delay would be caused by granting the relief 
asked, the court granted thef motion. The same court in TribUe V. 
Poore, 28 S. G. 564, 6 S.E. Kep. 677, heard a motion under its rulel, 
requiring the return to be filed within 40 days after the record consti- 
tuting the return has beenfcompleted, held: 

"The appeal havlng been taken in good faith, and appellant ha ving in com- 
mon with many others hgnestly miseonstrued this rule.of, court, he is entitled 
under the Jaw to hâve his appeal reinstated. His failure before the forty days 
expired tô give notice of a motion to hâve his time for flling the return ex- 
tended, dbes not prevent thiti tiourt from granting such relief afterwards." 

In the présent case the attorney for the défendant assures the court 
that thé omission was occasioped solely by his inadvertence, arising from 
the conviction that our practice conforms to that bf this state. Inas- 
much as the notice was duly given, and being satisfied that the intent to 
make the notice is bona fide, not for delay, and that the plaintiff has 
not sustained any injury whatever by the omisgion, and especially as 
this motion is made so long a time before; the term will end, leave is 
granted to the défendant to file and serve the grounds of his motion, 
provided that this be done within two days from the date of this order. 

Note. — In a case of Blaoklock v. Smalla, pending in this court, (April 
term, 1882.) the complainant's soliciter had failed to observe the provisions 
of equity riile 69. He weiit bèfore the next term of the circuit court, Waite, 
C. J., presiding, and prayed that he be excepted from the opération of the 
rule, on the sole ground of his own inadvertence. The p '.yer was granted, 
and tbe testimony taken. See, also, Jn^2e v. Jones, 9 Wall. 486. 



In re Bebmân. 
(Circtttt Omirt, JB. D. Virginia. April 7, 1890.) 

CîOSSTITTJTIOHAi. LaW— RBOULATION DP INTBBSTATB COMMERCE— MbAT INSPECTION LA'W. 

Àets Va. 1889-80, c 80, p. 68, requiring ail fresU méat whioh shall havè been 
slaughtere^ 100 miles or more from the place where itis oSered for sale, to be in- 
speoted belore it is oflered, and providing for payment by the owner oi bne cent 
per't>Qiind for such inspeetion; is unnecessary and unreasonable, and, sineé it hàs 
theefleçt of excluding dresscia méat slaughtered outside the state, is.ttnoonstitu- 
tional as ùsurping the exclusive power to regulate Interstate commerce given coo- 
gress by Goust. U. B. art. 1, S 8. 
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Pétition for a Writ of Habeaa Oor^pua. 

W. J. GamphéU and Wm. H. White, for petitioner. 

B. Taybr Scott, Atty, Gen. Va., and Robert M. Hughes, for respondent.. 

Hughes, J. William Rebman ie the agent of Armour & Co., of Chi- 
cago, yfhù are shippers of fresh dressed béef from Chicago to Norfolk for 
sale to consumers. A récent «wst of the législature of Virginia imposes a 
charge of one cienta pound for inspection upon fresh méat intend ed for 
sale at places 100 miles and more from the places; of slaughter, requires 
it to be inspected before it is oflFered for sale, and imposes a fine of $50 
to $100 for selling without inspection. This law waS disregarded by 
Rebmanj as violating the constitution of the United States. He made a 
saleof beef which had not been inspected, was arrested, and tried by a 
justice «f the peace of Norfolk, aûd flned $50 for the offense. Refusing 
to pay the fine, he was imprisoned in the city jail of Norfolk. On fais 
pétition for the writ of habeas cojpws, the case is heard by this court, on 
the question whether the law of Virginia, commonly called the "Fresh 
Méat Inspection Act," is in, violation of the fédéral constitution. 

The siipremé court of the United States bas held in many cases that the 
clause of section 8, art. 1, of the national constitution, which gives ta 
congress power "tti regulate commerce with foreign nations, and àmong 
the severai stàtes, and with the Indian tribes," gives the power exclu- 
sively to ûohgresà; Mnd that whfein congress refrains from exercising it in 
relation to; a;ny,'subjèCt, commerce in that respect is free, aind cannôt be 
interfered witp^by'the states. Tljé most important of the cases estab- 
lishing thit'ptirièiplé are cited by'^thè court in Brovm v. Houston, 114 U. 
S., at pagH 63ï,;6 Sup. Ct. Rè'pi. 1091, decided in 1884, and need not 
be enumérat^â aéte: In quite à nuWiber of subséquent cages, thé suprême 
court has laid doWh the same doctrine in applyiiig it to a constantly và- 
rying condition of, facts. The circuit courts of the United States, and 
tne supreme/ç<i»r,fe of several qf the States, hâve annoùnced this'view of 
the law, arid.^Qïçed it in many cases coming before them; and no doc- 
trine is more, firmây established than this is in American jurisprudence. 
Indeed, Mr; Justice Bbadley, in Stockton v. BailroacbGo., 32 Fed. Rep. 
17, in a cirôlïlt -cbù'rt case, bas said very compendiously, that — 

"The power of congress is suprême over the whole subject [of Interstate 
commerce] unimpeded and unembarrassed by state Unes or state laws; that, 
in this matter, the country is one, and the work to be accomplished is national ; 
and that state intei*ests, state jealousies, and state préjudices do not require 
to be consulted. In matters of foreign ajid interstate commerce, there are 
no States. " 

The union ofthè" American stateS coiild not hâve b«èn formed, under 
the constitution, of, 1787-89, but for the necessity which was felt for a 
fùn'àamental provision that should absolutely exempt commerce between 
the ritetes from ail . iQcuiïibrance and obstruction by any and every state; 
and t^e miraculQïis.growth of the American Union in population, wealth, 
and ptosperity.'iS, ih ail probability, as largêly due to the perfect freedom 
of trade between the states as to any other cause. It is true that this 
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exclusive power of côngress over Interstate commerce, this absolute free- 
dom of trade between the states, exista concurrently with the inhérent 
and naturel power of the states by police, inspection, and even tax laws, 
to regulate their internai affairs, and to provide for the safety of their 
own communities. It is also true that this right of the state, in fréquent 
instances, does conflict, or seems to conflict, with the exclusive power 
of côngress over the instrumentalities and cômmodities of Interstate com- 
merce; and therefore, whenever this apparent conflict arises, the courts, 
both state and fédéral, are called upon to perform the duty, sometimes 
difficult and occasionally invidious, of defining the relative powers of the 
two authorities. 

On this subject the suprême court bas laid down some gênerai princi- 
ples as guides in cases of apparent conflict. In RaUroad Co. v. Husm, 
95 U. S. 465, the court said : 

" Whi|e we unhesitatingly admit tliat a state may pass * * * laws 
* * * for the protection of life, liberty, tiealth, or property witliin its 
bordera; while it may preverit persona and animais siiffering under contagioua 
or infectious diseaaes, or convicts, etc., from entering the atate; while, for the 
purpôse of self-protection, it may establish quarantine and reaaonable inspec- 
tion laws, — it may net interfère with transportation into and through the 
state, beyond what is absolutely neceasary for its self-protection. The police 
power of a state cannot obstruct foreign * * * or Interstate commerce 
beyond tlie necessity for its exercise; and, as its range sometimes cornes very 
near to the field committed by the constitution to côngress, it Is the duty of 
the courts to guard vigilantly against auy neediess intrusion." 

In Henderson v. Mayor, etc., 92 U. S. 272, the suprême court said: 
"It inust occur very often that the shading which marks the line between 
one class of législation and another ia very nice, and not easily distinguisha- 
ble. But, however difflcult this may be, it ia elear * * « that, whenever 
the statute of a state invadea the domain of législation which belongs exclu- 
sively to the congreas of the United States, it is void, no matter under what 
class of po'wers It may fall, or how closely allied to powers conceded to belong 
to the states. The right of a ataté to protect herself by necesaary and proper 
laws againat paupers and convicted criminala from abroad can only arise from 
a vital necessity for its exerciae, and cannot be carried beyond the scope of 
that necessity." 

In Bmrnnan v, RaUway Co., 125 U. S. 506, 8 Sup. Ct. Rep. 689, 1062, 
Mr. Justice Field said : 

"It is pérhaps impoaaible to atate any rule which would détermine in àll 
cases where the right to sell an imported article under the commercial power 
of the fédéral government ends, and the power of the atate to restriet f urther 
sale bas coramenced. Perhapa no safer rule can be adopted than the one laid 
down in Brown v. Maryland, [12 Wheat. 439,] that the commercial power 
continues until the articles imported hâve become mingled with and incorpo- 
rated into tJie gênerai property of the state, and not afterwards." 

Iiï the case in Wheaton, Chief Justice Marshall had said : 
"Sale is the objeet of importation, and is an essential ingrédient of that 
intercourse of which importation constitutes a part. It is as essential an in- 
grédient, as indispensable to the existence of the entire thing, then, as impor- 
tation itsélf 4 It must be considered as a component part of the poWer to reg- 
ulate commerce. " 
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- . InMUgler V. Kamas, 128 U.S. 623, 8 Sup. Ct, Eep. 273, the suprême 

'Tt doèà ûdt at ail follôw thait evety [State] statiitè, enâctèd ostensibly for 
theUpi^onaotibn (Sf fpi-oposed] endav-îs tô be accepted as 'a legitimate exeition 
of the.pDltcè.powera of a state. iThere are, of neoessity, limits beyond whioh 
[stateliegjfllàtion cannot rigt^tÇullygo, * * ,* Thecourta are not bovnd by 
mecf l^pgçSi^pprare they to be t^isïed by meie pretensea. . They are at liberty, 
--rin<lôea,;àrëunder a aolemn duty,— toJook at the aubstance of thinga, when- 
eVéi^ tiiîey éntèr npon the inquii'y, \Vheiher the legisiatjaré hàa transcended thô 
'lîfiiitis'ttf' £t» àûthotity. If , theréfqré,' a atatute parportîftg'to hâve been ëti- 
a«ited to protect the public health, thé' public haorala, -or tbe public saf^ty haa 
no real or subatantial relation to those objecta, or ia a palpable invaaiun of 
rights ^c,uied by the fundameintal Jaw, it ia the duty ot the courts to ao ad- 
judge, àr)(i ihereby give eflfect to the conalitution." 

In the case of Bowman v. RaUivay Oo. , already bited-, the suprême court 

■sald: ''■ ■• ■'- '■,'",'■' :■■'■■''■■■■ 

"A atatecapiiot impose suçh taxëa upon property im^orted into thia atato 
from abrbadiOr.frôm another 3tate^ apd not yet becotu^ |k part of the commoa 
ma8sqf,|j,rppei'ty thereinrand,i^6di,scrim canbemade by anysuchi'egr 

ulatipna! àdversely tothe per^on^^or property of other sfiates; and no regula- 
tibna caji be njade direotly aŒectii^g'iuterstate comm^ 

In WcûlingV.jPeppk, 116 V. S. 446, 6 Sup. Ct. E^p. 454, the suprême 

court Said':|„ -'"j "',.,' ■ ■ri[-:::..ï' - '■: '^ ;'■:•. ■ 

" A tajç impoiaed by a stafcttt&of a stete upon an oecupatio'n «'hich necéssarily 
discriminâtes jftgainst the Introduction and aale of the producta of anpther 
Btate, or agiiïnsti the ëitizeUs bf kùotlîer state, is répugnant to the constitution 
of theÛnitédSItktea.» 

It would bè qttitô impracticable on the présent obcasioh to consider aU 
the decisioiiJSVït'hiéh the suprême court has renderéd on the gênerai sub- 
ject of cortflîétà Wet\reeri state ànd fédéral laws; aiid to discriminate be- 
tween thoséi, decisiçshs, in whiphit bas pronounced state laws unconstitu- 
tional and yoid, and those in which it has held themto be valid. From 
the décisions m entioned in the fbregoing paragraphe; I hâve extracted 
onl3'' such expressions of the court as serve to outline the pririciples of 
law whiçh gpveru the case at bar.,; While counsel for the petitioner bb- 
ject to the Virginia statute under considération, chiefly as violating the 
interstate commerce clause of,,thp,ponstitution, they also maintain that 
it violâtes the iclause of section 2:, Sart. 4, of the constitution, which dé- 
clares that ^*the:citizens of eaoh state shall be entitied to ail privil^es 
ftnd immunitiêé bfcitizens in thiééeveral states." It isôhiefly with référ- 
ence to the iiijËètsfàte commercé dâtisé that I shall consider the Virginia 
stàtute colii^l^i|eiî 6f by pëti^ohesr; the other is a cumulative.provision. 

The gênerai principles of law governing the case at bar having been 
set out, I tù¥nlb''ttefactswhi6h 'if présents. I am'at liberty to ta,ke 
judicial CogHîMide of the fàet that a very large intèrs&te' trade existe in 
firesh dressèd'ûiéàfâ, . I am àt liberty to take cognizànçe also of gepgraph- 
ical distatiçésj/ând^.of the fapt that the Virginia statute,, in imposing a 
charge of one cent per pound on ail fresh méats ofifered for sale at 100 



IN KE rebman; 



871 



miles or more from the places of Blaughter,' imposes this charge on fresh 
méats brought froin ail other states of thé Union ; and , as to thbse cities of 
Virginia having 15,000 ihhabitants^ imposes it upon méats brought fVoni 
ail or nearly àll that portion of Virginia lying west of the felue Ridge 
mountains. On the subject of the magnitude and importance of the In- 
terstate trade in fresh dressed meats, I adopt the languagè of the circuit 
court of the United States for the northem district of Illinois, in Swift v. 
5u«pA4n, 39 Fed. Eep. 631: 

"Dressed meats bave been, from time itnlnemorial, articles bf local com- 
merce, * * * and the courts will take jildicial notice that witbin the last 
f ew years, by means of new appHances for the préservation of such meats, and 
the facilHies for rapid transportation by means of railroads, a large, and it; 
may he said, a pew, business bas growa up in the slaughtering and transr 
portingof * * * meats for hùman fôôd to distant points from the place 
of slaùghter ; so that this business bas npw bécome an important iteiQ bf Inter- 
state commerce. The press tëems with accoUnts and stàtéments of the mag- 
nitude of the business. The traveler joûrheying over our railroads meets at 
almost eVery point cars constructed aud adapted expressly for ,such business. 
The records of the patent-offlce show tbo invention a^d pateuting of , many 
cars and warehousçS'Specifically designed i(or conducting suçh business, and 
at the latë session brcOngress a committee was àppoiritéd by the senate to in- 
Yèstlgate during thé recess, and report * * * upOn some of the phases 
and methods of âaid business; so that thëre Can be no doubt, from common 
knowledge, that to-day dressed meats for homan food are artidesof Interstate 
commerce. " 

Dressed fresh meats being an article of gênerai Interstate commerce, 
of great and growing ma^itude and importanoe, the facts Qf the case at 
bar seemsto be thèse: The pétition of the prisoner sets forth, among 
other things, that at thé time of the passage of the Virginia act there 
were no persons, firms, or corporations conducting the dressed beef busi- 
ness any whére in the state of Virginia, and none aûywhere haviûg their 
slaughter-houses as near the cities of Richmond and Norfolk as 100 
miles; and that the said act applied to no other perbons engaged in the 
dressed beef business, except those who slaughfcer their cattle and pré- 
pare fresh meats for distant markets outside of the state of Virginia. Iri 
an affidavit made by the petitiouer subsequently to the filing of his pe- 
tition^-an affidavit which I think, under the circUm'stances, may be con- 
sidered by the court, this being a habeas corpus case, u poli a prayer for 
Personal liberty — ^it is alleged that Armour & Co. and anothèr nrm in 
Chicago, as wellaspersons in Kansas City, Mo., Omaha, Neb., and 
Hammond, Ind., are engaged in the business of slaughtering cattle and 
shipping fresh dressed beef to other states; that Armour & Co. and oth- 
ers were, prévîously to the Ist day of Mareh, 1890, selling in the state 
of Virginia fresh beef from animais slaughtered at Chicago; that Arniour 
& Co. and Swift &. Co. were so selling in the cityof Norfolk, haVe sold 
since the 4th of March, 1889, respectively, 2,380 and 2,000 carcasses, 
aggregating, rèspectively, 1,307,372 and 1,178,000 pbUnds of Western 
dressed bèef; that thé total amouht of such beef sold in Norfolk for thé 
year ending February, 1890, was 2,485,872 pounds; that thèse two 
fil^s halre alsd houses for the sale of this article iQ RichUond, and that 
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tjie firm of Nelson, Morris <fe Co. had up to March 1, 1890, a house in 
the sanjp business ftt Pçtéreburg in this 8tate;.that the total amount of 
this article shipped by th^se housea to "Virgini#iVip(to February 28, 1890, 
•witbia the previous 12.mQpths, was 4,587,000 ppwids; that the aver- 
age amount of dressflfl beef in a car-load ia 16,50Ô pôunds, the freight 
charge on whioh, froflj Chicago to Norfolk, does not exceed 15 cents per 
l.QO poujids, or jtpit half thçi amount of the charge imposed by Virginia 
for inspection; that the average price received by Armour & Co. for the 
freah: beef sold in Norfolk isfive a,nd a quarter conts a pound; that the 
commission' paid for sellidg is: two>fifths to half a cent; and that the net 
priée received on thé beef orj board the cars at Chicago, making no al- 
fowànce for icing, which'tosts $10 pér caf-load and is paid by thé own- 
ers, is four and a quartèr cents pér pound; that there are no persons car- 
rying on the di;^ssed beéf business, émî)racing slaughtering and shipping 
in Virginia; that the tim^ occupied by inspectors in inspecting a car- 
load of dressed beef,' tmder the Virginia law, is not more than 50 min- 
utes, for which they ate'allowed by the làw $165; that on the business 
dôrié in Notfolk in tHé 12 months ending February 28, 1890, the charge 
iîïiposed by this law \rpûld'haVé beîen $34,850, or, 20 per cent, of the 
selling price of the beè,f, and 25 per| cent, of the ampunt received from 
the beef in Chicagoafterdeducting, freight and selling charges; that there 
aœtwo inspectors . at Norfolk, whose compensation on the sales at Nor-. 
folk during the 12 months mentioned, after paying into the staté tréas-' 
ury one-half of their fées, rwould hâve been $12,400, or $6,200 eaçh; 
tiiat the inspection feéofone cent per pound on theentire busines&dpne 
in the statp of Virginia diaring the périod mentioned \vould hâve been 
$45,870; that the said inspection fee of one cent per pound is in fact a 
prohibition against the saJe of Western dressed beef in the markets of 
Virginia; that, coming in, compétition hère, as the shippers of this arti- 
cle do, with local islaughterers, who are not required to pay any inspec- 
tion fee, the discrimiuatifijn 'againsfc ffesh beef brought from Chicago and 
the West, of onecent per pound, is so great as to make it impossible to 
(iarry on the businesSrexcept at a loss; that the effect of the act bas been 
to stop the business, and no fresh dressed raeats, slaughtered as de- 
soribed, are now sold in.Norfolk, exceptan occasional order filled from 
Baltimore. Finally, that no person, firm or corporation prior to, at, or 
sioce the passage of the Virginia law, had or bas been engaged in selling 
fresh beef slaughtered a hundred miles distant, at any place in Virginia, 
having less than 15,000 iTihabitants. 

The act of Virginia complained of recites that " whereas, it is believed 
that unwholesome méats are: being offered for sale in this common- 
wealth," it therefore enacts, in section 1, that it shall not be lawful to, 
ofifer for sale within this state, a,ny fresh méats, beef, veal or mutton 
wbioh shall hâve been slaughtered 100 miles or over from the place at 
which it is otfered for sale, until and except it haabeen inspeoted and 
approved as herein^fter provided. In section 2 it provides that each 
county and 'Qorporation court shall appoint one or more inspectors of 
fresh méats when petitioaed so to do by 20 citizens, and makes it the 
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duty of the înspectors to inspect and approve or condemn ail fresh méats 
oflfered for sale which hâve been transported 100 miles or more from the 
place of slaughter. In section 3 it imposes a charge of one cent a pound 
lapon the owner of the méat inspected, payable to the inspectors. In 
section! 4 it makes it the duty of àU owners of fresh méat, before ofiFer- 
ing it for sale, to apply to thé inspëctor for the inspection of their méat, 
and imposes a fine of not lêss than $50 nor more than $100 for each 
failure so to do, recoverable before any justice of the peace; and pro- 
vides that in cities of 15,000 inhabitants or more half 6f the fées received 
by the inspectors shall be paid into the state treasury. But the coun- 
ties of Accomac and Northampton are èxempted from the opération of 
the àct. In section 5 it fequires the inspectors to make oath that they 
will faitbfully perform their duties, and allows the courts appointing to 
rèmove them from oflBce. In section 6, and last, it provides that the 
act sljiall be in force from the Ist of March, 1890. See Acts Va. 1889-90, 
c. 80; p. 63. 

Upoh the authorities and case thùs presented, I come to consider 
whetheror not the Virginia "Act to prevent the salèof tinwholesomemeats" 
is constitutional, and bas precedence as an inspection law over constitu- 
tional provisions for securing the freedom of trade beltwéen the states. It 
is nndeniable that a state of this Union, like ail other self-governihg 
states, bas the power to enact inspection laws for thie public safety. It 
bas as clear a right to this power as it bas to existence. It may enact 
and enforce inspection laws, a.dapted to secilre the public safetyj even 
thoùgh they trench uppn, and more or less obstruct, the freedom of trade 
between the states. It is equally true, howéver, that inspection laws, t» 
be within the sovereign prérogative of the state, and to stand superiorio 
cardinal provisions of the national constitution, must be essentially and 
réally such in character, purpose, aiïd opération. To eall a law an in- 
spection law does not make it one compétent to override any tenet of con- 
stitutional law. It must be an inspection law in spirit and in truth, ih 
order that its character as such shall be respected; and even though it 
be, in its essence and design, an inspection law, yet, in order that it may 
not be subordinated to the provision of the constitution establishing the 
freedom of Interstate commerce, itmust bea "reasonable" law, properly 
devised for preventing the evil at which it is aimed; so devised as tono 
more than eflfectuate that purpose, ahd as not to sùbserye other objects 
unessentiàl to the public safety. When inspection laws are abused for 
the latter ends, and thereby affect foreign commerce and ti:ade between 
the states, it is compétent for thé national courts^-it is made our "sol- 
emn duty " — to pronounce them invalid, and to forbid their enforcement. 
The framers of the national constitutiqn indicated their appréhension of 
the abusés of wMch state inspection laws would be susceptible, and of 
the necessity of subjecting them to stringent limitation, in the remarka- 
ble clause 2, § 10, art. 1, ofthat instrument, in which, giving the states 
poWerto impose inspectîon charges upon foreign commerce, they re- 
quired that prevîoùs leave should bè obtained fro'ûi congress tp impose 
themj that the laws when passed should foe subject to cohgressiouai re- 
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vision, an^ cp.ntrol;f th/a-t-the tnpnejs apsii}g from sjiç^h cbarges sliould he 
■paie : into the natioDfil, trefisury ; ànd tjaat the charges shoûldilje only such 
)as;,^ere 'f^bsolutejy nece^ary V Jp^ executiij^ the inspeciion. .;They gave 
no siiq^ii express po^^ii^' respect to.iRspectioîi charges upon commerce 
belweein the states; ap; ppiission wlfiici^ implies that they inteptionally 
withbç^d|ji,t4;, ,Expresdo,uni^8 exdiJ^..^li£nu^, But whether intended, or 
ïxf^li, jj^eij" Tïile for inspection chargés waa "absolute necessity." The 
.suprçipg cQurt ruU for inspection charges, upon intersts^te coniûierce we 
jhftYf .seen, to.bQ ipilde^rinjequiring only that they be "reasonable,." 
,jj4n4,80,;it seems jto we, ih.^ question at bar is resolved intq the inquiry 
wbçthf^pr ,nQt tbe meati4pspectiQnlawqf Virginia is reasonable and nec- 
eçsi^ryjiis (iirected ag4psVa dangerqus eyiî, bas an eye single to the pre- 
,]5ren,t^on:pf that ey,il, anid.,prqyides for the, prévention in a, manner less in- 
. ju^iqnft tp the cqnstitaûpnal rights of çijtizens of, oursister states than any 
oiîher-thfitcould be devisied, Trup, |^ preliminary inquiry is wheth,er 
this case is within the cognizance of this court. The actnpt only for- 
bids,,i^e, salq bere befpr^ ip^pectipn qf fjres^ï beef, vgal, t(,ndmutton slaugh- 
terediin othePjStat^, biut fprbids t^em from being offered for sale until 
.ftfter..fïie J0apeQtwn48.}i?,4,an4. p*id.^fo^^ It, attaches the, m(^t before it 
jbecpmes çjingled .^itt liijp générai; j^rppeiiy the state, and while it is 
yet an article qf commerça l^twepn the states} and requires its inspec- 
tion, an^,8ql^ec(« it to^^îj^inspeçtàon, Pharge, whjle it,remains distinctly 
a, çopaniqdijtjr of ,ihteistftte (Çqniiflei;ce. , In this respect, .sqch a law is em- 
phfltiQaliyçqRdeflMied .by, Çbief Justicp Marshall in^wwn y, Maryhnd, 
in |bq ;lan:gïi^ ftlrsftdy ;<iupted. l'or' t^i? reason,, if jthere were no other, 
^Ihis cqurt.fl^ay ti|uk|| pogoi^ance qf.ÎJie case. Doing so, tbe first inquiry 
is, wbç,th^ritslii4la\y ^as nçfîesisa^y tp tl>e public health and safety., This 
is, not as^rte,d,by the act itself, jand it, is, in ,nq w^y shown aliunde. On the 
cpntrary, it ^f,a matter,qf .cqinmoniinowledge that thpugh dried, panned, 
find cooked ni^çat^ ma^',^h||e on ^he ro,a.rket, cpntract éléments of poison 
,qr déçaynptjd^féet^Ûe by ponsniners,.yet that fresh mçjats, when unsound, 
jteveal the fact in,^ manper so ^pjjyious to the sensés that purcbasers are 
sej-domt if ey^r j^^ceived asll^o, ;tbp, fect. The only exception to the rule 
iSîthe case, qf fçe^h. poi-ti and althpùgh. rtny porjs is in, some instances no- 
tqripusly dangffo\is from an inseçt ip visible tq the naked eye, yet,the 
.^irginialaw f4Jl,.Si,tq;einl?T?pP tbis, the only species of fresh méat xeally 
pthreatenipg, tq,, the public ,heal,th, among its gubjects of inspection. This 
.|awî 4oes,nqj;|a8ç,«:t ,that,vip^qpnd méats a,re certainly soïd in the state;^ it 
jipiply, expres^ç^.tbe ,belief that ^nph iWeats are spm.etimes offered for 
.fipie. ,Su]îely,,Qp pulalip §mergency;,,nq prévalent épidémie, nq général 
d,a^ger,,qr,pqpi|iJpr,f(ppr^];^qnsionof danger existed to render a la,TV "ab- 
jTOlntïÇly ■P^ceM|a^y,,V or at ail neçessary, such as bas never been before 
^pasçéd ia ■'tlie îhi?^ry] ofilil;iq,comrnon\yealth. This,Jaw: does not purport 
,.qnjit3,j6a.ce,tp,ï^aye heen,n?pessary to public safety; and lam of theopin- 
iqn that;i|,Wfk>npt;S1>T, i^^h even if it wpre, i^ if '? reasonable" and ap- 
propr^ate in ijïl, proyjsions? Itseems, to me; that a charge of , 20 to 25 
pej^pen^.; Qn.:|;hie,Vî4'^eqf an article for mère inspeption is unreasonable, 
^nd pr,pbablyr'()iiw§pedpntedj. ; ,,^ ., , , , . 
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We are familiar with the imposition of heavy dutieS on artiolés 5f 
foreign importation, Md for the purposô of protecting home articles of 
the same classes from compétition ; but such charges are unknown t6 
inspection laws. To impose a charge of 20 to 25 per cent, on distantly 
slaughtered fresh méats, sold in compétition with méats elaughtered àt 
home, upon which noicharge is iniposed, is tantamount to a prohibition 
of thesale of the commercial méats. An inspection law may allogether 
prohibit the introduction of deleteriouS articles, (alcoholic spirits, for 
instance;) but if articles of gênerai commerce are admitted, then any 
charge upon them for inspection beyond the cost of executing it is for- 
eign tothe rightful function and ofBee of inspection laws. The heavy 
charge imposed by the law under considération itsélf suggests that its 
real purpose was prohibition, and it iâ difficult to believe that such was 
nolitspurpose. If so, applying asitdoes toan important, and what hàs 
become an indispensable, article of commerce betweèn the states, it îb 
invalid. Reasonable inspection chargea are not objectionable or illégal in 
their relation to gênerai commerce; but wben the power to impose them 
is abused to the purposô of destroying such trade, it becomes unôonsti- 
tutional. Medicine judiciously administered cures the patient, but when 
the practitioner gives it in a dose to destroy life, he commits a capitttl 
crime. Prohibition of trade is destruction to trade, and "when prohibit- 
ive inspection laws, if such anomalies can be, destroy trade between 
the states in any commodity ôf cominercè, they violate the constitution 
of the United States, and subvert one of the most important objecta for 
which the states, in mutual gpod faith, adopted that instrument. Even 
if it could bethonght thsît the charge imposed bythis law is not prohibit- 
ive, still it may be.asked if the burden imposed is not unreasonable. 
Surely it ought not to cost owners of distantly butchered fresh méats 
twice as much to hâve them inspected as to hâve them transported in 
expéhsivè cars, on railfoad express trains, nearly half Way actogs the 
continent. Surely an inspection service of less than an hour, irendered 
withotit labor, by eye atid nostril only, oùght to be rendered for a lesS ctjm- 
pensation then $165. 

Without entering into further détail I am of opinion that the burden 
imposed by this inspection law upon an important article of trade be- 
tween the states is unreasonable, unnecessary, àrid thereibre urifcoristîtu- 
tional. 

Though it is hardly necessary to do so.it may be well to inquire 
whether this is really an inspection law. Constitutional inspection laws 
are thèse whiôh look only to the public health and wélfare, and eniploy 
no other expédients tO sUbserve thèse ends than such as are necesfary and 
proper for the pùrpose. No charges which such laws impose are, as to 
gênerai tradcj légitimate but such as rtièrely defray the expènsôof ex- 
ecuting thé inspection; and this expensè' înust nOt itsèlf be unreasonable. 
The law of Virginia far transceUds this limitation; Hâlf the morieys 
paid for inspection are given to inspectors; and the' other half are ordered 
intb thé staté tfèasury. On a year's business such' las that of the last 12 
monthsîh thé two cities of Norfolk and Rïchmond alone, this half would 
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produoe $25,000 for the public fisc, if the charge should not destroy the 
trade. As to this half of the revenue arising from, the inspection re- 
quired, what is it but a tax? I know of no better définition of a tax 
than that it is a burden imposed by législation upon persons or proper- 
ty, to rq.ise money for public purposes, or for the acc'omplishment of 
some rightful governmental end. This law treats the money derived 
from the pwners of the méats as gênerai public revenue, and there is no 
provision declaring or implying that it is to be used for sanitary or in- 
spection purposes. In terms an inspection law, it is in fact a law, tax- 
ing for the benefit of the state treasury a prime neeessary of life, an un- 
iversal article of human food, and an important commodity of gênerai 
compierce, No one will prétend that a tax law which avowedly coUects 
a revenue for the public treasuyy of a state from charges laid upon arti- 
cles of ipterst^tei commerce, broughtinto the state for sale, is constitu- 
tional. Suoh iSîthe law under considération, nor can you change its es- 
sential cb^raftter.by calling it an inspection law. 

I will aignian order for the dischaiige of the petitionerè , 
, I havç; liftfî this cause brought in.to the circuit court, and hâve heard 
it there^ in qrder that it may be takôn direct to the supretne court of the 
United Statea^wliere it will probably be heard as a privileged case. 
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aCHrcnU Court, D. MaryUmd. Aprll 21, 1890.) 

▲RUT-^FBnrATK»— 'EnliSïmbnt o» Minoss^Sbsbbtion— Hâbsab CoRPtns. 

A mlnor wbo enllsts ia the United States army upon his représentation that he is 

of agd, and rëbeiV-es pay and Clotblng, and afteVwards déserts, and is arrested as a 

' déserter, dAdi tA Hhe tune of his pétition !» held by the United State^ awaiting trial 

, by a coïirt:p;tarti^ for the crime oî désertion, will not be released, ander a writ of 

"habeoB ùorpuà, upon the ground that, béing a minor, his ënlistment was unlawful, 

and contrary to the Bevised iStatutes of the United States. 

Pétition for ^rit of flttteos Corptw. 
T. 0. Ruddell, for petitioner. 
, 2%os. G-. .ffajres.U. S. Atty., for Ui^ited States. 

BoîjD, J,,. Henry Kaufnaan files th^s pétition, for the writ othabeas 
corpus, ipr the release; of his son, an enlisted soldiez ip the army of the 
IJniteid States, ryvbo is now at Fort McHenry, It appears from the péti- 
tion and the proofalso, that Oscar J..I^aufman enlisted in St. Augustihe, 
Fia., in theyear 1888, and deserted March 20, 1890, came to Baltimore, 
where he.wasbprn, and was, there arrested, and is now heldby the mili- 
tary authoritjes. of the United States, andis ordered before a court-mar- 
tial sitting at. Fort McHenry for trial -3a a déserter. It isalso in proof 
that, although Kaufman stated he was,21 years of âge, at the time of his 
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enlistment, he had not reached his majority by a few montha. It also 
appears that after hia enlistment he received both clothing and pay as a 
Boldier in the service. 

By the Revised Statutes, tit. 14, § 1117v i* is provided that no person 
under the âge of 21 years shall be enlisted or mustered into the service, 
without the consent of his parents or guardians, provided he has such, 
entitled to his custody or oontrol; and by section 1118 it is provided 
that a minor under 16 shall not be enlisted, even with such consent, 
By section 1342, art. 47,of same title, it is provided that any soldier who, 
having received pay, or having been duly enlisted into the service of the 
United States, déserts the same, shall in time of war suffer deàth, and in 
time of peace any punisbment, less than death, which a court-martial 
may award. 

Kaufman was a soldier in the army, though improperly there; but he 
was not authorized to détermine the legality or illegality of his service 
himself, by deserting it. To say that a soldier placed on pioket, findihg 
bis service lissa agreeablè than he had imagined, may expose hia fellow^ 
to surprise and destruction by walkingaway, and beexcused becauaehe 
was of opinion he was improperly enlisted^ and that his parents wbuld 
bave objected to it if he had consultèd them, would deatroy ail discipline 
in the service; and it was this state of affairs that section 1342, art. 47, was 
enacted to prevent. If he be in the service, and takea pay as a soldier, 
whetber he was properly: enlisted or not, if he dœert, he is liable to be 
tried and punished by court-martial. The party, Kaufman, is not en- 
titled to be discharged under the writ, and must be returned to his eom- 
maad; and it is so ordered. 



MtJSEB et al. V. Magonb, Collecter. 
(Cireuit Court, s. D. New TOrlc December 11, 1889.) 

1. CbsTOÏ^S DtJTIES— ApPBAISAI.— REAPPBAISINa BOAKD — RbVIBW. 

The findlng of a reappraising board, coastituted under section 2930 of the Beviâed 
Statut^es, as to the value of imported merchandise, is final and conclnsiVe, and can- 
not be reviewed by the courts. Citing Stalrs v. Peaslee, 18 How. 531. 
S. Same— CoNSTBrcTiON dp Laws— Pokbigîi MAiît*AOTnRKS Iufobtbd foe Sàix, 

Section 9 of the tariJi act of Marcb 3, 1883, provides onlj for cases where an arti- 
cle made in a f oreign country is not sold there, bat is brought to the United States 
for saie. 
8. Bamb— Appbaisal. 

Section 9.of the tariS act of 1883 does not require a détermination as to the cost 
of each spécifie baie or cask or bag of goods. It reguires only a détermination, 
estimation, or ascertainment of what the valtié of goéds of the kind iniported was 
jn the places wbence they came at the time of ) exportatiom 
A. Bambt-Bxpbnsbs dp Manufactcee. 

In àsoertaining the expenses of manuf acturing under seotion 9 of the act of lS88, 
there must be iacluded not only the ezpease of the varions proœsses of manùfàct> 
ure, but al'so gênerai expenses,, such as interest onthe^çtyiital invested, cost of in< 
suraiice, salaries of employés, etc. 
S. Saiie>-Fbo?it. 

In determining the value of imported goods, "profit" shonld be oonsld^red as an 
élément of value by the appraisers only so far as it enters into the selUng price of 
the goods in the markets of the f orei^ countrj' f rom whloh they wèré imported. 
(Syllabu» by Vie Cowrt.) 
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"• At'Law.- ■ ■•:..-: u .;■'•■■' '';' • 

This was an actibribrought by Eichàwi Muser and others, composing 
the firm of Muser Bros., against the coUector of the port of New York, 
to recover duties àU^ed ifl; have.beçù'unlawfuUy exaoted of thëm on 
certain cottbn embroidmee impoTted'iûto the port of New York. Upon 
the trial it ap^eariedTthat the cotton embroideriès were manu&ctured at 
St.iGlallv Switzérlandu uPlaintiffa maintained a branch housô at that 
place. The cloth on whi^h the embtoideries were stitched was pur- 
chàsed ih the gray state by plaintiffs at Manchester, and received in 
theirwarehouse at St. GalK It was then sent oui; to yarious parties at 
St. iGaIl.#h6 had stitching machines, .and stitched according to patterns 
on designs fnrnished byjpkintiffs, which designs had eitiher been pur- 
chased by them in Paris, or made in their St. Gall establishment by design- 
ers JBmlployed by them* ; The goods, when stitched, wereTetumed to plain- 
tiflfs*! warèhoiîse, and, having beén etamined by their- employés to see 
if they. ^tœife properly;,done, were sent ont again to à bleacher, to be 
bleaëhedï.i When bleachéd they-wèrebrought back to plaintiffs' ware- 
houseifTe-éxamined, eut into strips bf suitable size for the Am,erican 
nmrkfitf ticketedj boxeâ,iand shipped. To carry on this business in 
St. 'Qàlli {^ntiffs had to rent a building, employ a staff of assistants, 
and pàyinsutaUce, and keep'a certain amount of capital investcd. Up- 
on thdTiQiroices* plaintiffs haidetat^ the costof the doth, the priées 
for stitéhimg according tolnarket ratés, and the cost of bleaching and 
flnishingï On entey they ;addéd 3 pèr cent, to the ïnvoice price to 
make màrfcet valuéi biït they claimed upon the trial that this addition 
was not voluntary, but was made to avoid the penalty providisd by stat- 
ute for cases where the appraised value exceeds the entered value by 10 
per cent. The appraiser added 7 per cent, to the entered value to make 
market value. The plaintiffs demanded a reappraisement, upon 
which the reappraisingiofficexs sustained the appraiser, and added 7 
per cent, to tbp.gnijered valup. , The plaintiffs protested against this ad- 
dition, and, cliaimîng that the reappraisement was not legallj conducted, 
bro^ght thisi.uit,, ;ThiÈ(y (^ffere^^ to show by the testiinony ,pf the mer- 
ohantiand genemi appraiser that the addition had beeh made to cover a 
so-called"mantifaëturèr's projet,'' ^ testimony wàs excluded on the 

grqmnd that- thSi court could notreview the proceedings on a reappraise- 
ment. It alsd éippeared upon the triâî that there weré sii St. GaJI a class 
of dealers, called "conimissionaires," to whom buyers pf embroideries 
for the American market could give orders, and hâve* thb same services 
jé^forme^, foj' tjj^igo iii tb^, œaûui'actm-e of such goods as those perform ed 
in plaintiffs' warehousè at St. Gall. Atthe close Of the case both sîdes 
napved fpr the diï;ectio,n, pf a, verdict, Seption 9 of th0'tarjff actpf; ISëS 
(^(St.at î^r^,;Q. 121, § 9, p. 625) pfovides that "if, upon the ap- 
piïiiSàl of ittpoi^èd nïémiahdise, it sKàll ,appeàr that the true an<^ âct- 
ual market value, and wholesale price thereof, as provided by law, can- 
not be ascertain^'d; to thë satîsfaifitipn of 'tbèâpj>raîser, whether such mer- 
chàD4isieMî^ttsigAe4^^fô^^^ salç % 'tt* i9anu4ettirer8 abroad to his agent 
in the United States, or for any other reason, it shall belàwful to appraise 
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thè same by ascertaining the cost or v^luéf of the materials coni|)QsiQg 
sîioh merchandiae at the time and place ol manufacture, together.with 
thei expense of manilfaoturing, preparing, and putting up such merciian- 
dise for shipment, and in no casé shall /the value of such merchandise 
be âï^raised at less than the total cost or value thus ascertainéd;^'; 

Ckariea Owne^ William Stanley, Stephtan, G. Olarke, and EdùJvn B. SrhM, 
for plaintiffs. '; v 

■Eâviatd MiUàeU, U. S. Atty., and W. Wickham Smith, Asstv XJ.S. 
Atty-jl for défendant. .; - ;, 

:IiA60MBE, J.,(praUy.y When attention was first called to section 9 
of thôa^t of 1883, I was of the opinion that it requùred^ in casé» where 
it Stpplied, thé détermination of the oqst: of each particiilar baie of goods 
upôtï'which duty was to be aas^sed. laviéw, however, of the cironm- 
Btmi3» that most of the gôôds referred to: in section 9 are such aa: are 
receive^ and disposed of in the United States by agents only, wha:fite- 
quently, if not univei^ally , are without fiill.kùowîedge.as to ail the items 
enterJBgjinto the costof production; and, further» ib vaéW of the fact thait, 
if th* section were thué intetpreted, ievery single importation mîght ;be- 
come a.Bubjeet of contest'between the United States and the importer^in 
whichthe oôet of thegoc^awas to be detenûined by a- jury; and, furthar, 
in viewof the fact thati&uchiamethodiof deterinination of the dutiabie 
value tSf imports ia contrary!;to the èntire scheme ofithe tariff acts, from 
; thfi béginning,^^! bave reached the conclusion that.section 9 was not 
intended t»require adetermina.tion astothecostôf eâcih âpecific baleor 
cask,orb0xof goods;, thftt it requires lonly a détermination, estimation, 
or asoertainttient ofwhat the value of goods of the kind imported was in 
the i^aqea wh^itsetiheyicamô at the time of exportation. , That is to be 
4etermined, ■ of course^ as ail other. gênerai questions are determined, by 
an; investigation intoi -ail : such matters asiwill give theappraiserSilight 
upontiie sïibject before,tbem, — is in fact an appraisement, and ahould 
be treiftted »s, under the décisions, appraisements. are geuerally treated, 
thatiisj.regarded as final, exoept in the case of reapprâiseioent. 

While lipon this section,: it is to be noted that wbàti is to be deter- 
minedia not tJie expense to which any partioular individual is put,; but 
the whole expense pf manufacturing, prèparing, and putting up such 
merehôfldise,: whether such expense is borne by one individuel or by sev- 
eral. -ThiB requires a statement broad enough to oovér not onlythecost 
and value of the raw materials entering into thecompleted producty and 
thé otheri items which the importer in this case haa specifically gtated, 
to-wit, stitching, bleachiag^ cutting off, etc., but also other, items which 
are certajînly oot hère stated by the importer,, nor specifically, as to thèse 
goods, by any one eke, Aniong thèse items last referred to may be in- 
cluded the expense of keeping the money invested in the raw matériel 
tied up until the product is completed; the expense of insuring the raw 
matériel while in the bànds^'of the varions individuals» who a^e ^orking 
upon it in order to produce the finished product; the cost of the services 
of individuals who move this material to and fro between the différent 
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hands that work upon it, who, in each stage of the process of manufact- 
ure, examine and over3ee iti in order, to détermine if it is being prop- 
erly made, — ail thèse items were not included in the statement made by 
the importer upon the entries or invoices in this case. 

I aûiij bowever, of the opinion— 'and that I consider the controlling 
poitit of this case-^thàt this importation is not the kind of importation 
contemplated by section 9 at ail. What section 9 is evidently intended to 
proïidé for is the case where an article made in a foreign country is not 
sold there, but is brought to the United States for sale. Such does not 
appear to be the case hère. So far as the évidence shows, any one can 
go tbSt. Gall, and can there buy thèse very cotton embroideries,-^not 

' prédsely of the same pattern as Mr. Musér's, but he can get a sélection 
from a large variety of àssorted patterns, and, upon paying the cost of 
thedoth, stitching, bleaching, cutting up, and boxing, 8,nd the additional 
charge^ he can obtain theae goods in St. Gall. Hè may hâve to wait for 
a weék, or three weeks, or'five or six wéeks; but the title to the goods 
changés hands in St. Gall, and the purchaser may faave them delivered 
to hitn there, if he ehqoses to wait and take them. I cannot see, then, 
that this is an instance of the kind speciâed in section 9, which con- 
templâtes cases where gbods are made abroad, but are sold onlyhere. 
If that is 80, und section 9 does not apply to thèse goods, then the func- 
tion' iT\^hicb was to be discharged in regard to thèm by the^ appraiser was 
to détermine theirmarket value,-— in the language of section 2902 of the 
Revieedi Statutes, to détermine "the ttue and actual market value and 
wholësalè piticev"and to détermine that by ail reasonabîeiways and means 
in tbeirpower. If they' made such examination, this court is not war- 
ranted, in view of the décision of the suprême court in the case which 
was eitèd, Staira v, Pecalets, 18 How. 521, in going behiad the returns of 
such apprai^rs, and undiefrtaking to estimate the value of thèse goods. 
I liaight stat0 at the same time that, in estimating the market vdue, I 
see no warrant or authprity under either section, whether such estimation 
was a mère assessment'of the market value or an ascertainment of the cost, 
fortheiradding,if theydid8oadd,anyitem for profit. Of course, theex- 
penses which I hâve referred to are matters proper to be taken into consid- 
ération in determining the cost, or in reaching a détermination of the 
market value; but the profit in addition and beyond that, was not prop- 
erlyW) be included, exceptso far as it maybeincludedihthe sellingprice 
inSt.*Gall. Whether or nOt they did so include the profit would, however, 

: involvô an examination aa t6 the correctness of their détermination as to 
thematketvalueof thèse goods, which I do not think, under the décision 
above cited, we are warrabted in doing^ any more than in that case the 
court and jury were entitled to examine into the question whether the 
appi'aisers had really sëlebted the principal imafket of the country of ex- 
porti" «Verdict directed for défendant. 

Tbe jury lendered a verdict lu accordancewitb the direction of the court. 
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HïiEMAN a al. r. EOBERTSON. 
(Circuit Cmrt, S. D. New York. Uecember 13, 1889.) 

CtTBTOHB DtmBB— ClASSIPIOATIOK— CAW-HAIE AÎÎD CJOTTON CLOAEIIiaB. 

Cloakings made of caU bair and ootton, imported in 1881, were duliable at 80 per 
cent., under tbe provision of Scbedule M, % 2504, Rev. St., for "ail other manufact- 
ures of bair not otberwise provided for ; " and, being tbus enumerated, could not be 
held dutiable under tbe provision of section 2499, Rev. St., tbafon ail articles 
manufactured f rom two or more màterialB tbe duty sball be assessed at tbe blgh- 
est rates at wbicb any of its component parts may be cbargeable. " 
iSyllalnuby the Uouvt.) 

At Law,. Action to recQver duties. 

In liÉtSl, plaintiSs imported from Sngland certain cloakings, çom- 
posed of calf hair or cow haii^ aûd cotton. . The goods were clasgified by 
the défendant as manufactures of calf hair and cotton, assimilating to 
manufactures of goats' hair and cotton, and assessed for duty at 20 cents 
per pound and 35 per cent, ad valorem, under the provision in schedule 
L, § 2504, Rev. St., for "manufactures, of every description, cotaposed 
whoUy ôr in part of the alpaca goat or other like animais," and the si- 
militude provisions of section 2499, Rev. St. Against this exaction 
the plainttiffs protested, claiming that their goods were non-enumèrated, 
composed of two matërials, and were dntiable only at thé highest rate 
chargeàble on any of the component parts, viz., cotton, at 36 per cent. 
Upon the trial, counsel for défendant moved for direction pf a verdict, 
claiming that plaintiffs' goods Were not non-enumeratéd, and that there- 
foreneither the coUector's classificatioti nor the plaintiffs' claim was cor- 
rect; that the goods were properly dutiable under the provision of Séhed- 
ule M, § 2504, Rev. St., for "manufactures of hair not otherwise pro- 
vided for;" and that, as the plaintiffs had not made a claim under that 
provision in their protest, they could not recover in the suit. 

Stardey, Clarke & SmiÂ, for plaintiffs. 

Edvnrd MifefteB, U. S. Atty . , and W. Wickhum Smith, Asst. U. S. Atty. , 
for defenclant. 

Lacombe, J. In disposing of this case I feel controUed by the dé- 
cision in Arthwr v, Butterfield, 125 U, S. 70, 8 Sup. Ct. Rep. 714, to hold 
that thèse goods are manufactures of hair, and, as such, provided for 
by the clause in Schedule M, § 2604, of the Revised Statues, under the 
phrase, "and ail other manufactures of hair, not otherwise provided for, 
thirty per centttm ad valorem.^ The précise point now raised, viz. , whether 
this grade of cattle-hair goods are manufactures of hair', cïoes not seem 
to hâve been presented to the suprême court in the three earlier cases where 
such goods were before that court, (^Arthur v. Hernian, 96 U. S. 141; 
Arthur v. Fox, 108 U. S. 125, 2 Sup. Ct. Rep. 371; Herman v. Arthur's 
Ex'ra, 127 U. S. 363, 8 Sup. Ct. Rep. 1090;) and therefore, in opinions 
given in those cases, there is found no discussion of that clause. I 
shall therefore follow the construction of the similar clause which wasap- 
proved in the Butterfield Case. This particular case is then left to be de- 
v.4lF.no,14 — 56 
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termined on the form of protest; and inasmuch as that, in both its clauses, 
evidently insisted upon the claBSJficatiçin of the sarticle as one non-enu- 
merated, it is net suflSciently spécifie to warrant a recovery. Verdict 
directed for défendant. r,,,,.. ,,,'>; 



(CiretM Court, S. D. New Tork. Januar^ é/i^b.) 

OnsToiia Vvmsa—CuLseitiataios—A B C :Piii*çBis— l)Boo}iitiB& lË^iMrBxttvrÂZt, ' 
~: ! Plates and mugs^deiiiiDrEitiea'irithplotititiës acd wlth thslâttl«t«iifjtlieattp1iabett and 
■ ; jintendQd fqr chUdren, knqwn in tradg.asiAB.Cplat^aiulmqnt found by .a jury 
• not tb be toysiiéhtlôned ih séhedule ïrotlHfe tàHlIt aôt In thè pïoViélon ïot «dolïa 
and toys ol ail IdndB, ".and tlieref ore betd dntiabls as "decorated eûthenwars." 

j ,,.AtXw. ,;Ac!tion torecover duties>^ , :-, 

.; Plaiiçtiff irop<^i^d into ttie poii; of New York cert^m îJa,tes ^nd mugs 

, ijecorated ; yfith the letter^ipf the a,lphabejt, and with pictùre?, of sizes fit 

fpr ï(ae at tlie t^ble, ^4>^^^iS?^4 ^ft?! HSS^'y childreni. ; They :were known 
4ç tEa^B as4,B Cpl^jtes aj[^jipwug8.vf ïhere was cpnfiiçting.testifliony^^ 

tttç, point- whetherithey.were claasiçd among mercljaots and dealers aa 

.C^arfeg Catrie and fiifgjA/m Gf. C?/p5r/«, |6r plaintiff. i^ .i^ 
,|pr:defiBjadaJ9t. ,,.;.. .;'■'. ,:"■.;.,■ ■■■^■. ?.>;;:■!:.;, ■.■: 

; ; Laotmçe,, JjiCcAorsfinsrjwry.) Theppint submitted tpyouis a very nar- 
row one. Yçu are simply to answer ffYes" or "No" tp^he question whether 
thèse goods are toys. If you make any distinçtipn betweon the différ- 
ent, ^rtiplcEi, yen will State, that distinction when yoareiturp; jour verdict. 
'You hâve heard the évidence, and ail that there is for me to «Jp ip Iq^ving 
the case in your hands is to give you the définition of the word "toy:" 
','A toy isa plJ!.ything; a thing the maip use. or purpose pf which i^the 
î^Riuseméptof diildren.'' Bearing that définition inmind, and instructed 
,}^y (the evideaicie, you will détermine as.to thèse articles whether they are 
,pr,are not toys. The burden proof 19, of of coursetjUpon the plaint^fif, as 
it lis in ail, thèse, cases. He muet satisfy you by . a; fair, prépondérance 
.pf jeyidence that his side of the cas^ ia made out; otherwise the presymp- 
i^qn is that the collector, a publi|C pffic^r,^rightly decided. 

, {,^tie jury fçund a verdict for the defeudaàtM;, , 
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WÀLïiStH ». PACino Pav. Co. I 

ConSolidÀted BiTUMiNous Rock Co. v. Waibath. 

(CircuU Ccnin, N. D. Califomla. Maroh 4, 1890.) 

1. FATBiraS rOB INVBNTIONS— BXTINT OP ClAIM— PBOOESS FOK WOBKINO ASFHALTVU. 

HeVi, on tKe évidence àdduoed, tbat letters patent No. 319,135 for a prooeSs of 
wûrklng and nsing asphaJtum, granted to Judson Rice, Andrew Stéiger, and le&ao 
L. Thurber, on June 2, 1885, are valid; but must be limited to a process in whicb 
the bitaminous materlal is placed in a vesse^l witb water and tbe two are boiledto- 
gether, during whlch process steam Is generated f rom the water, which perméating 
the bit\iiainous material>disintegrates It, t)ie clalm of the patent bçlng in efCeot a 
clalm foi- the use of wat«r and steam combined. 

2. Bame— Peiob State of Abt— Peocess foe Woekino BiTtraiiNocs Sand-Rôoé; 

HelAi OB the évidence adduced, that letters patent No. 843,852 for a paving, roof- 
ing, andfiuildinjg compound, granted to Auatln Walrath on June 1, 1886, are yalid; 
but in vlèw of tne state of the art, must be limited to a process in whicn the bitu- 
minotui'tnaterial is placM alone in one ressel and steam is grenerated In anotfaer and 
distinct veSsel and conveyed tberefrom by a pipe intb the mass of bitutninous ma- 
terlai, so that «aid steam- will permeate and tbereby disiutegrate the bituminous 

material. 

iSyllabusbyfheCovrt.) 

In Eqnity. 

Bill for thé infringetnerit of two letters patent, ononumbered 319,125, 
granted to Jndson Rice, Andrew Steiger, and laaac L. Thtirbèr, on June 
2, 1885, entitled "Process ofWorking and Using Asphaltùm;" and the 
other, numlJered 342,852, granted to Àiistin Walrath, on Jane 1, 1886, 
entitied "Paving, Roofing, and Building Compound." The material 
portions of the spécification of the ûrst patent are as folio ws: , 

"TheréWe large bltnrainous deposits in Califomia known as 'asphaltum,' 
wHiob' is used for vaiiotis pttrposes, but prlncipally for ruoQng buildings, lu 
pavinj^ Streets and sidewalks and for basment floors. The onijr process for 
workirg asphaltùm heretofore in use has been to beat it in an open ironrecep- 
tade w<ith ooal-tar or some oily substance or ingrédient, and when in a liquid 
state to taiix it wlth gravel or coarse sand and Subject the combination to an 
intense h^t untiJ thoroughiy «cooked^' and then to apply it in a dissulved or 
liquid Btate to the uses for which it was Inteoded. By titis process tbe nat- 
ural quHli'ties of tbe asphaltùm were destroyed, the action of tbe .are volatil- 
izing and' evaporating portions of its valuable constituents^ rendering it brit- 
tle and porous, and when expOsed to tbe heat of the sun, or to ntoistnre of 
any kind; it WOuld crumble and décompose. Tlie objpct of our invention is 
to prépare asphHltum for the purposes of roofing buildings, for pavihg streets 
and sidewaiks, for basement floors, and ail other purposes for which it is uuw 
commonly used by a nèw process beretofore unknown or used, and to préserve 
the natural dastic and adhesive properties contained ili asphaltùm in its na^ 
tive state witbout the addition of coal-tar, oil, or any other oiliy substance 
whatever, and to reduce thé expense of handiing it. To carry out our inven- 
tion, wet^e the asphaltuni in its iifttive state and softeU or dissolve itbylhe 
aid of hbb' water, steam, or superheated steam, and when; diasolved or in a 
plastic state to apply it to the uses for which it is intended. Wethen press 
it with a'heavyirdà or rollers heated for that purpose, but not to a tempera- 
ture that WOtild burh the material, which gives it a sraùotib surface and ren- 
derS it compiict' and solid. .When theaspbaltum is dissolved or.softened by 
our process, clean sand may be added, if desired, to give it the proper con- 
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ststency; but without the addition of sand or other ingrédient we can aiso use 
asphaltum by our procass for making lloor tiling by placing the material in 
moulds and subjecting it to pressure vrhich gives it a ârm solid form with a 
smooth surface which js susceptible of a fine polisb. In our process of work- 
ing asphaltum we usé an oldinary steam-boiler for supplyin^ thé hot water, 
steam, or superheated steam, and a close or open vessel, stirring by hand or 
bymachinery. Having^fullydeacribed our invention, what we claim as new, 
and désire to secure by letters patent of the United States, is: — The piocpss 
of preparing rooflng and paving material consisting in tlié folio wing steps: 
First, sottening pure native asphaltum by the application of hot water or 
steam thereto, and, secondly, pressing it under heuted rollers or other heated 
irons, substantially as and for the purpose set forth." 

The material portions of the spécification of the second patent are as 
follows: : 

"My invention bas foritsobject thé production of a newpavement, rooflng 
and building rbaterial or eompound which possesses ili a superlative degree 
ail those qualities which are recognizedas, beiing necessary in material to be 
used for those purposes. 'The base ofmy eompound is a new natural product 
which has recently been discovéred neàr Santa Cruz, in Califôrhia. This sub- 
stance or material is found in the shape of a deposit or mine, and is called 
'bituminous sand-rock,' and no other deposit of such inatëi'fal 'bas ever beeri 
discovéred within my knowledge. The material or substance seems to hâve 
once been asandstone, but by some process of nature it became saturated with 
petrbleum oil, and possibiy' other substances, so tbat in ;itè;Ci;ùde state it pré- 
sents a darkgranular appoa^ançe. It is tough, flexib^^, atid; ,teni|ciou8, and 
has a strong smell of petroléum. Bysubjectingitto.heat thepilcan bedriven 
ofl, and it then becomes hard, likjé irôn, and upoii the application of are, tô 
this iroh-like siibstânce gases èscape, which burn with a bliié flartie, leaving 
nothing but sand as à reâldue. To manufacture iny paving, rooflng, aïid 
building eompound, Itakë this bituminoussand-rook and'faeat it by means of 
steam in a suitablevessei,, which. may be either open or closed. Whensuffi- 
ciently softened by the steam, it will be in a semi-liquid condition, so, that it 
can be spread by suitable raking implementsin a thin.course or layer over 
the surface to be paved or roofed. I tlien roll and smooth it down with heated 
irons until it has become firm, and until the water which it bas taken up 
from the ateam and the volatile part of the oil hâve evaporated, which will 
leave a flrm, hard, but elastio surface tfaat will wear a greati length of time. 
l'or building purposes, and, fer one class of paving, I convert the bituminous 
sand-roek into bricks or blocks of the desired size. In; this case I treat tlie 
sand-rock with steaiu, as above specified, and in addition:! add some çartliy 
or minerai substance— such as sulphate or carbonate of iime-— so as to give it 
density and body, and then I subject it to pressure in moujds, thiis forming 
blocks or bricks, which can be used for paving or building purposes. Haviiig 
thus descnbed my invention, what I claim, and désire to secure by letters 
patent, is:-* 

"1. The process of tréating bituminous sand-rock with steam, for the pur- 
pose above described, " ; ,1 

"2. The process of formîng^ pavements or roofs of bituminous sand-rock 
which consists in softening the rock by tréating it with steam and rolling or 
ironing it with hot irons to a flrm surface, substantially as described.i 

"3. Bricks or blocks for paving and building purposes, coraposed of bitu- 
minous sand-rock softened by steam and mixed with eartby or minerai sub^ 
stances and subjected to pressure in moulds, substantially as described. 

"4. A paving composition consisting of bituminous sand-rock softened by 
steam, substantially as described." : 
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Scrivener & Boone, for cpmplainant in first case, and respondent in sec- 
ond case. 

M. A. Wheaton, for respondent in first case, and complainant in second 
case. 

Sawyer, J. , (praïïy.') I hâve examined thèse two cases with care. The 
first case is a suit by Walrath to restrain the Pacific Paving Company, 
the défendant in that suit, from infringing upon his letters patent for a 
process of treating bituminous sand-rock for paving purposes. The sec- 
ond suit is a counter-suit which was instituted by the Consolidated Bi- 
tuminous Rock Company against Walrath, charging him with infringing 
upon certain prior patents of which it is the assignée. Both cases are 
represented by the same counsel and both hâve been submitted on the 
testimony taken in the first case. The Walrath patent purports to be a 
patent for treating bituminous sand-rock for paving purposes, while the 
other spçaks only of asphaltum. It is évident however that both pat-r 
ents refer to the same material because both parties use the same mate- 
rial from the same mine. And it wasi ijot inconsistent with this inter-, 
pretation that the elder patent refers to the material as asphaltum, since 
it is shown that it actually contains asphaltum, as one of its component 
parts. 

Upon examination I think both of thèse patents are vaiid, since the 
processes described in them are différent. Both patents refer to steamas 
the effective agept for reducing the material, but the patentées produce 
the steamand u'tilize it in a différent mapner. In the prior patent owned 
by the Consolidated Bituminous Rock Company, the water is poured 
into the kettle with the material to be dissolved and both are boiled to- 
gether. During the boiling steam is generated, which passes up through 
the bitunainous material in the kettle partly dissolving it, and the water 
is got rid of in part in this way. In this elder patent the claim covers 
the use of both water and steam and this is the process the patentée of that 
patent used, They never used any other until after Walrath obtained 
his patent and commenced to use his process. I think the process cov- 
«red by this elder patent is a patentable procejss a^id I think the patent 
is good and covers the use of steam generated in that mode. The subséquent 
patent to Walrath is also for an improvement in processes for treating 
bituminous sand-rock. Instead of ptitting the material in water and boil- 
ing the two together, thereby generating the steam in the same vessel, he 
générâtes the steam in a separate boiler or,vessel, and dispenses with the use 
-of water in the same kettle or vessel, which seems to be an improve- 
ment. It must be an itoprovement because the patentées of the prior 
patent adopted thislatter mode and proceeding after Walrath haddemon- 
strated its value. I think, therefore, there must be a decree in both 
<;ases, in the one case a decree enjoining the défendant Wàïrath from 
using steam in the mode applied bj' the patentée of the prior patent, and 
in the other case, viz., Walrath v. Pacific Paving Company, Ith/mk WaU 
ràth has a valîd patent for the improvement in generating steam m art witside 
x&sdand conveying the steam ahneto the material to be dissolved. 
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Mr. Bome>—T)ià your hoiior také iiàtide '6f tbfe fact that there was a 
license: that the Walrath Company had a lipense to use the prior patent? 
• The Cmii^—1 do nottHihkrWalrâfhitifrihgè'd t^ile'hehad thatKceiise. 
It is only what he has done since the expiration of that license. 

Mr. JBoone— What he has done since then by boiling the material with 
Water iû Éù. open kettle àiid generating' steam fn that way? 
. IheCowi—Yes. '' 

' Mr. Wkeaion — Is it intended to limit the decree to the use of the open 
vessel? 

The fkmi — No; either open orclosed. 

Mr. Boom — In the first patent issûed to Judson and Rice they prào- 
tided it, and they never uséd itin aiiy other way exdept in an open kettlé, 
until Mr. Walrath pateûted it and ùsed his process of generating steam 
oùtsiddi 

2^ Q^rt-^They do nbt limit théir blaim to an open kettle. They 
put thè^tùaterial in the kettle and boii it jand generate the steatn in the 
sàtne vessél. That is their invention. I do not suppose it matters 
whether the kettle was open ordosédi • 

Mr. WH&iton— In the WàlraJth Oùé ^Q toôinplaint does not charge an 
infringètiâetit before the briûèitig of thé siiit. I suppose an injunctioQ 
followsin that? 

2î^C(ntrt---Thén there îjt ho occasion fiji- anything but an injunctioû. 

Jfi-. fiWmft^We asked foi? àb aCcûuriting'. '. 

The Cburt^— Therè is no Oceksibn fôr àû aççounting in the TToîmtA Ocae 
if the coîn|)Iaint shows that thé défendant i|i that case had only threat^ 
etiedto' use the process. ' 

Mr. Bdone-— AU We ask for ia an injuûction— thàt is sufficient. 

2%« (iburt— Very well. 
'■'Mr^ WheaUm—1 présume bbth parties bave contracts on hand aiid I 
ask that'the injunction bestispended 30 days. 

Afr. j50o«e-—We bave ao objection. , 

The Cowtl^^'^eiy likely jrbu will be able to arrange it among your- 
selves wheA you find out whftt your rights are. ïbat is the main prop- 
osition' — ^to' ascértain your fijè' 



Jacksoh r. CiïY oF Allegheny. 

(ZKstrictOow^ ir.£>.PcnnwlWtiio.Aprill, 1890.) • 

1. WHAbVïS— DotIBS OF TTHÀ^FnTàfiB— PLÛATÏKffl CojLLtTard. 

i ■ ' Libelant had long beèiï lu the eicluëivo ooctfpaûcy of a certain portion of the 
,, public w)iari('Of,A.lleglieiDy City, paying a Btlpalated monthly sum lor wt^arfage, 
' ' ' And he kept f astened to sbOrO two floats on w^oh he carried on the business oi a 
> ' retail vender of coal, havi&g tbéreon an ofBceahd scales, andoneof the floàts hav- 

, Ing aprons to shore, overwhlo)ii wagons were driven. His practlce was^ta^buy car- 

f'oesof coa), and have the loàaed barges brought to the floats and there kept untll 
éhadretailed the coaI..HéM, that the City did not owe to himthe highmeasare 
of care due froni a wbarfloger to navigat^ors ii^yited to a public wharf for safa 
mooring, aUd nsing thé saiàe lu the ordtnary way. ' 
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8, Bamb— MpoMKO EosTS—DBSTBtJCTiON— Notice. 

The pity grantéd a right of way along Its public wharî to a raiiroad compaûy, 
wMehi In tbe exercise of tte privilège, eut away several cbeck-posts convenieut to 
libelant'^ £oats and aTailable.to him, and tbe city did not replace them, norproyide 
substitntSs. ïhere femàineà, howéver, à chéofc-post and ring-bolt whioh tibelàttt 
usedi ànd he did not oompïain of tbe remo^al Of tbe posts, nor give notice to tbe 
city to replace tbemt and did nothing himself to add to bis appUanues for tylng. 
Tbls Btate of tbinga conttnùing for sëvei-al tuôntbs, tbe libelant's floats and cargoes 
of eoal iti boatB were swept away by a flood in tbe river, tbe cbeck-post and rin^- 
bolt standing flrm, and tbe oreak oeing in tbe f astenings. Held, tbat tb^ eity was 
not liable for thç Ubelant's loss. 

In Admiralty. 

Li Gk Bartm, for lihelani. '. 

Wmi'JB. Bodgé-8 anà Qto. Mphengbme, tôt reaT^nûsht. 

AoHE$oN, J. The libelant sues the oHy of Allegheny, the pçoprîetor 
of a public wharf on the bank of the Allegheny riyer, to reoover dama- 
gesi for the loss ^fone float and injuty to another, and also for the; loss 
of certniû cpal contained in flat-boats, whioh were swept awiay, -froin said 
wharf on the 4th day of February, 1883, by an ice flood.» The libel 
ohargesithatthe loss was ûpçasionpçiby tbe failure of tbe city to per- 
forai the duty whioh; as wharfinger,iio,wed tp the libelant, in thatthe 
city ^gle(M;ied to provide: and maintain suffîcient pflStS, riçg-bplts, and 
other de^cseft necessary for the eepure mooring of; said; floats jmÂ flat- 
boats; aiid the spécifie cOmplaint thçrein m^de is that th§ city, by an 
ordinamce,^anted, to theiPitt8burghi& Western Railr<j»ad Qompany the 
right of iway for its raiiroad over and along the pub^e wharfs and per- 
mitted the icompanyj in constmcting its raiiroad, etc., to eut dpwn or 
destroy certaifl posts, etc. , necessary for fasteniug and secuiring beats and 
craft landingand; mooring at said wh0.rf, "and faille, and neglected to 
replace the same, or to furnish scibstitutes for tbe samc, although often 
reqaested and notified by thé libelant and others so to do," The an- 
Bwer is responsiVe to the ILbel, and dénies ail the allégations upon which 
tbe libelant's right to recoyer dépends. 

Tbe Hiaterial facts of the case as disclosed by the évidence are thèse: 
The iibelant^hâd been the exclusive and constant occupant of that por- 
tion of tbe rivet shore where his flats lay on February 4, 1883, for a 
period of 10^ years prior to that date, and for the use thgreof he paid the 
city the mvx of $15^ monthly. Testifying in his own behalf, the libel- 
ant says: ' "I had a leàse from Allegheny city for this wharf." And again 
he States: "I had alease during ail that time. I occupied it by the year. 
I paid the wharfageieverymonth, — $15permonth." Therewas,itwould 
seem, no written or formai lease, but the libelant's long-continued oc- 
cupancy had been of the same distinct portion of the ianding or wharf, 
for the monthly Bum mentioned, and his possession thereof/vfs^s both 
permanent ma exclusive* He there carried on the retail; qoal business, 
and to that end maintained at that, place two floats. ; Thpsc, floats had 
no ruddérs or means of locomotioOf and were not intended fpr ^naviga- 
tion, but were kept fastfcned to the shore. On one of the flp^ijte y?{i8 the 
sign^'Jaekson's CcHal.''. :The larger one was a dèckedfloatj-apd-on it 
thei libelant had an office in which his books were kept, and hi^busi- 
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ness generally was conducted. There was a pair of scales for weighing 
coal on that float, and two aprons extended therefrom to the shore, over 
which wagons were driven to and from the float. The libelant had. 
teams and wagons for delivering the coal to his custonievs, and the wag- 
ons were driven on the float and there loaded. The libelant testifies: 
"The coal was kept hi the barges, and the barges were tied to the float, 
and the wàgbns driven où the float and loaded from the barges." His 
practice was to buy cargoes of coal, and bave the loaded barges or flats 
brought to his float, where theboats were kept until he had retailedthe 
coal, and when the boats were empty the owners would take them away. 
In this state of aSairs, on Februaty 4, 1883, a. sudden and rapid rise 
ofthe Allegheny river occurred, the ice breaking and running ont on the 
morningiof ihat day. At the time the libelant had in use a check-post, 
which stood on the bank of the river near the foot of Sandusky street, 
and a riiig-bôlt firinly attâchèd to thewharf some distance lower down the 
stream, aùd'lfô thèse the libelant's floats were fastened by chains and a 
Une. Both post and riiig-bolt proyed iû be suffioient to stand the etrain 
to which they were subjècted, but large cakes of ice got in between the 
floats and the shore, and', under the pressure ofthe flbôd and the action 
of the ice, the ehains brôké,' and the floats and flat-boats wérfe carried off. 
Under the proofs the ôflly ground upon which there could pôssibly be 
a recovery by the libelant is the alleged négligence and breach of duty 
Oii the part ofthe défendant in not replàcing, or providing substitutes 
for, certain check-post8,>*^two in number, according to the libelant's wit- 
ness HamUtOfl, — 'which Wère removèd when the Pittsburgh &' Western 
Railroad Goimpany widened its track, or put in a switch at that place. 
The exact time when those posta were eut away is left in doubt, but, 
under ail the évidence, it may be safely ttssumed that it was at leâst sev- 
eral months beforeFebrùâry, 1883. At the time this occurred the libel- 
ant was in the exclusive occupancy of his portion of the wharf, using it 
in the manner and for the purposes already set forth, and he certainly 
then knéw the fact that those posta had been removed. The allégation 
of the libel that the défendant was requested and notified by the libelant 
and others to replace said posts or furnish substitutes is unsupported by 
any évidence; and upon the facts proved it cannot be pretended that the 
libelant made any complaint about the removal of the posts, or that any 
request was made or notice given by him, or by any one else, to the 
wharfmaster, or to any oSicial of the city, to restore the posts or pro- 
vide substitutes. The libelant relies upon the décisions of the suprême 
court of Ifennsylvania adverse to the city in the cases of Oity of AUegkeny 
^; Campbell, 107 Pa. St. 580, and WiUey v. Allegheny Cùy, 118 Fa. St. 
490, 12 Atl. Rep. 458. But in the former case there was the élément 
of actual and timely notice to the city to remedy the defects, and both 
cases invoived the rights of navigatôrs, which the court adjudicated in 
cbnfoïîïïîty with the principles prevfouisly settled in Pittsburgh v, Grier, 
22 Fa. St. S4. That this is a correct exposition of the rulings of the 
court in those casés is verified by the opinion ofthe suprême court in 
the more récent, case of Orawford v. (My of ÀUegKmy, 16 Atl. Rep. 476. 
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But the libelant's use of the premises he occupied was not the ordinary 
use of a wharf by navigators. Id. Indeedy he was not a navigator in 
any proper sensé of the terni. Moreover, he paid no wharfage on the 
barges and flat-boats which were brought to his float and there kept 
while he retailed the coal contained therein. The libelant's statement 
that he "was.under the direction of the wharfmaster of AUegheny city," 
is a bald assertion, unsupported by any fact in the case. The portion 
of the river shore he used was practically surrend ered into his exclusive 
possession. To ail intents and purposes he was lessee of the premises 
at a fixed rental. Such, evidently, was the libelant's own understand- 
ing on the subject, as appears from his testimony quoted above. In 
simple truth he maintained at this place a floating coal-yard; where he 
carried on the business of a retail vendor of coal. I am of opinion, then, 
that the défendant did not owe to thé libelant the high measure of care 
which is justly due from a wharfînger to navigators whom he invites to 
bring to his wharf craft for safe mooring.. Orawford v. City of AUeghmy, 
supra. Now the libelant had been so long in the occupancy of thèse prem- 
ises that he knew perfectly the périls which were to be expected from the 
periodical floods which occur in the AUegheny river; and, furthermore, 
what appliances were necessary for the security of his floats was a raat- 
ter peculiarly within his own personal knowledge. Therefore, and in- 
asmuch as he uttered no complaint when the posts were removed, made 
no request to any city officiai to hâve them replaced, and did nothing 
himself to provide substitutes, it may reasonably be inferred that he re- 
garded the appliances which remained as sufficient for his purposes. 
How otherwise can his conduct be explained? But if his own judgment 
was that he had sufficient appliances for security, how' can négligence 
fairly be imputed to the city? Then, again, in fact the check-post and 
ring-bolt to which the libelant tied on the occasion of the ice flood stood 
firm. The break was in the fastenings. And hère it muât be noted 
that there is considérable testimony tending to show that the libelant 
did not hâve proper Unes and lashings, and, further, that he failed to 
exercise thàt reasonable foresight and care for the protection of his prop- 
«rty which the circumstances called for. But, finally, it is by no means 
clear that the catastrophe would hâve been averted had other posts been 
available to and used by the libelant. Being interrogated by the libel- 
ant's counsel op that very point, the witness Hamilton declined to ex- 
press any opinion as to what might hâve been the resuit had there been 
additional fastenings to other posts. The burden is upon the libelant 
to show both négligence on the part of the défendant, and that such nég- 
ligence caused, or at least contributed to, the disaster. But neither of 
thèse thinga, in my. judgment, is sufficiently established, And, with- 
out further discussing the évidence, I content myself with saying that, 
upon the whole case, I am not satisfied that the libelant has any just 
cause of action against the défendant. Having reached this conclusion 
on the merits of the controversy, it is not necessary to consider the ju- 
risdictional questions raised by the answer. Let a decree be drawn dis- 
œissing the libel, wilh costs. 
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Bautl-ett 1». A Cargo of Ltjmbee. 

(Diitrict Court, E. D. New Forte; March S8, 1890.) 

DimiRRlOB— LiABJUTT OP CONSIONIIB— TiMB OT DiSOHABGE— CXJSTOM OV POET. 

Where ItWas proved to Bè a custom of the îiort of New York for Vôssels to be dis- 
charged in theorâer of ttielr arrivai at thé wbarf of the consignée, TieM, thata ves- 
sel whlcb ariiyed after other vessels, and was dischârged in her turu, could notr»- 
cover demurricgë for the lime lost ia awaiting her turn. 

In Admifalff* 

Action by tbe iùastéi' of the brig George E.Dale against a cargo 
lately on boàrd that vessel, tô recover demùrrage. The ' bill of lading 
under which the lumber was transported contained no provision as to 
time of dièchai^e, or for "dispatch." 

éfoodncft, i5e«dj/ & GoOdnc/i, for lîbelant. 

.B. Z>. Benedtcf, for dainiiant. 

Benédict, J. ' This is«n action for démtamge. The détention com- 
plained bf was delay in utiloadihg the sèhoorier George E. Dale. The 
cargo was lumber. The bphsignee's place of discharge was a pier where 
thère was a space of soirHè 250 feet. When the George E. Dale àrrîved 
at this placé of dischàrge', she foûiid thè schooner Emerson there before 
her. The Eltié was then disoharging at the pier. Aftér the Eltie was 
dîscharged the Emerson; was giyen. the berth, and then the Dale was 
giveii the berth tod dîsdh'àrged. The position of the libelant is that 
there Wâs robm, for tw6, vessels to lié at the pier and be discharged at 
thé same time, ànd that ,ît was the duty of tne consignée, therefore, to 
dischiEirgê two vessels atthetiàmé time, instead of keeping the Dale wait- 
ing until the Emerson Tvas discharged. The proof is not yery satisfac- 
tory to show that two vessels çould bô properly discharged atthe same 
time ai this place, but, however thât may be, the proof is that by the 
custom of the port in regard, tb the diàcharging of lumber the consignée 
is hot reqUired to be pi'epai^d tb discharge and take dare of twb cargoea 
of lumber at the same tiniéi. The custom shown by the prooft is that 
where sevefàl vessels comé tb the same consignée, the consignée dîs- 
charges them in turn; that is, one after the othér, in the order of their 
atrival. This cdstomttte consignée foUbwed, in this caise whën he dis- 
charged the Dale in hèrtti'rn next after the Emerson. Under the cus- 
toin proved it was hb failiiré bf his duty to décline to undèrtake the 
discharge bf the Dale béfdte the di'seharging of the Emerson wàs con- 
ctodéd, even if the factwà^ that, thete Was robm at the pier for both 
vessels to be discharged atthesame time. The libel must be dismissed, 
with costS. ' ' , ■ ' ■''' 

' *Beportecl by BdWardO. Sâltéâîct, Ës^., of tibo New York bar. 
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The City of Savannah.* 
Lewis et al. •». The City of Savannah. 
(Diftrlct Court, S. D. New York. March 28, 1890.> 

1. Coiitisios— PAH-tiBB To Bho-w Lights— Mutual Pault. 

Thooigh, In a case of colliaion by night, the vessel faillng to show tlie statntory 
llghts piqst be held in f ault, that does net relieve th - other vessel. If, uader the same 
cirçumstances, she would bave been held Uable w&re the introduction of tbe laws 
requiring lights.: 

2. Bamb— Flash-Light — Ovebtaking Vbbsei/— Negugekt Lookout. 

The schOQner L. was coming up the Atlantic coast, near the port of New York, 
' heAding uëai-iy for the Scotland light-ship. Tbe night was overcast and dark, but 
tbe atmosphei!» was clear. A steamer's lights were seen astern of tbem by those 
on the salling vessel several minutes bef ore the collision which ensued between the 
two vesséIS'. Ko tôrch was shown by the Sailing vessel, and she wàs not seen by 
the steamer untU the latter was withm a few feet of her. JETeld, that botb vessels 
werè in fault for the collision,— the schooner, for not exhiblting a torch; the 
steamer^ for not sooher observing the sailing vessel. 

In Admiralty. Action for damage by collision. 
Goodrich, Deady & Goodrich, for libelants. 
Hçaidlifi LaïUerbach <& Johnson, for daimants. 

Beown,J. Onthenightof March 30, 1889, abont six miles south-east 
of the Highland lights, the libelants' three-masted schooner L. Â. Lewis, 
coming up thë coast, was overtaken and rnn into by tbe steamer City 
of Saivahnab, ànd badly damaged. The night was overcast and dark, 
but the atmosphère was clear, with the wind about W. N. W. Both 
were heading nearly for the Scotland lightship, — the City of Savannah 
directly for it; the schooner, with her booms to starboard, keeping the 
light just a little on her port bow. The schooner waa therefore slightly 
Crossing to starboard the line of the steamer's course. The steamer's 
stem struck the stem of the schooner about 20 incjies on the port side 
of the rudder, and' carried away the schooner's stern quarter. The 
schooner showed no stern or flash light, and she was not seen by the 
steamer until the latter was within a few feet of her. Collision occurred 
at the moment wben the order to stop was given. The libel aUeges that 
the steamer, when first seen, showed her red light only, a little on the 
schooner's starboard quarter; that the steamer afterwards changed her 
course so as to show both colored lights, whereupon the master went to 
the cabin to get a torch-light; but that, before it could be procured and 
shown, collision occurred. The master was drowned. 

The évidence is not sufficient to establish any change of course by the 
Bteameî. The weight of proof, in that respect, is with the claimants, 
that there was no change. If only the steamer's red light waS first vis- 
ible, the two colored lights afterwards came in viéw, probably, because 
the schooner was slightly ctossing the line of the steamer's course to star- 
board, and by reason of the schooner's leeway in the strong north-west 

'Beported by Edward Q. Benedict, Es^., of the New York bar. 



892 FEDERAL REPORTEE , Vol. 41. 

wind. The fault of the schooner is clear. j.'he steamer was plaînly an 
overtaking vessel. She was more than two points abaft the schooner's 
beam; being nearly astern on her starboard quarter. The schooner 
could notknow, and had no right to act upon the guess or assumption, 
that the steamer was moving ofif more to leeward. The contrary was the 
fact; and she was bound to show, éven to the red light, a white light or 
a flare-up light, under rule 2. The libelant's évidence shows, however, 
that tiie eteamer's two colored lights were seen aome three or four min- 
utes before collision. It was manifest négligence in the schooner not to 
hâve at least a lantern ready to be exhibited at once, and not to show it 
in much less time than three or four minutes. 

The principal diflSculty in the case relates to the liability of the 
steamer, and whether she, aleo, ought to be held to blâme for not seeing 
the schooner sooner, notwithstanding thë absence of any stem light, and 
in time to avoid her. The steamer's speed was about 13 knots; the 
schooner's, according to the estimate of her mate, about 2 knots; accord- 
ing to the claimant's estimate, 7 or 8 knots. As ail the witnesses agrée 
that there was a good breeze, the wind from one to three points free, and 
aU the schooner's lower courses drawing, I cannot doubt that the schooner 
was making some 4 or .5 knots. The steamer was overtaking the 
schooner, therefore, at the rate of about 8 or 9 knots per hour, or 800 
or 900 feet per minute. It is to be observed, first, that the relative po- 
sitions and courses of the two vessels were the easiest possible for avoid- 
ing collision. , The second fofficer of the steamer says that 8 or 10 turns 
of the wheel, 100 feet away, would hâve been sufïicient to clear her. 
Not to hold the steamer to sq narrow a space as that, if the schooner had 
been seen and reported at three times that distance,— 300 feet, — the 
steamer wquld: bave had to travelover 450 feet before reaching her, 
ïvhich she would hâve dqnC; in about 20 seconds. That was time enough 
and spaçe enough for the steamer to sheer a couple of points; and a 
change of a single çointj 150 feet away, would hâve cleared her easily. 

Am I justifled, upon the évidence, in holding that the iiight was such 
that the schooner could not hâve been seen by a reasonably vigilant 
lookput 300, or 400, or even 500 feet distant? On the steamer there was 
a seaman atthe bows; also the second ofïicer pacing the forecastle deck 
athwartships, and the master standing by the wheel. Ail claimed that. 
they were keeping a sharp lookout; that they ail saw the schooner at 
the same time, when right upon her, and only about 20 or 30 feet dis- 
tant. The master says he could see the lookout stationed in the bows, 
30 feet distant from the wheel. The schooner was a large object. The 
surface of her sails, and not merely their edges, were presented to view. 
The mainsail and foresail were' new and white. The second ofBcersays 
that the loom of a schooner without adight may sometimes be seen, "on 
a cloudy ttigbt without stars, for a mile, or a mile and a half, when thO^ 
nightis not too dark." Five nautical experts were called by the libel- 
ants, who all.testified that, on a night suph as the claimants describe this 
to hâve been, — overcast, cloudy, and without stars, but with a clear at- 
mosphère, without haze or mist, — sailing vessels would hâve been seen by 
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a good lookoul from a quarter of a mile to three-quarters of a mile dis- 
tant. Opposed to thèse, no disintercsted witnesses were called by the 
claimant; but only the persons on board the steamer, who are always 
liable to be more or less swayèd by their bias and prepossessions; and 
they say that they kept a good lookout, and could not see the schooner 
earlier. The case on their part, however, resta mainly on the testimony 
of the single seaman who was forward. For the second officer stateâ 
that he was traversing the deck back and forth, looking ont while doing 
so; but at the moment when he saw the schooner he had just stopped 
amid-ships, and looked forward and saw her. The court, not having 
the benefit of ofiScial nautical experts sitting as associâtes on the trial of 
such questions, must rèly upon the testimony of persons specially called 
as expert witnesses, in conjunction with the knowledge derivable from 
expérience and the hifetory of maritime causes. 

Considering this state of the évidence, the long history of navigation, 
thelaws and usages of the sea, the prior adjudications, and that no ex- 
pert navigators hâve been called by the claimants to break the force of 
the testimony of the libelants' experts, I am satislied that the weight of 
the proof and probability iswith the libelants; that the schooner ought 
to hâve been seen in time to avoid her, and. a stricter watch maintained. 
It was not iintil 1858 that the use of a signal light at sea was made ob- 
ligatory on sâiling vessels. 1 Pars. Shipp. & Adm. 656, note. For 
centuries before that timei navigation had been carried on without the 
use of signal lights; and vessels often approached each other in dark nights 
at a much greater rate of speed, and more dangerously, than thèse were 
doing. Collision was ordinarily avoided by a vigilant lookout abead; 
and although the carrying of lights, except under spécial circumstances, 
was not obligatory until made so by the récent statute and international 
rules, sailing vessels recovered their fuU damages against steamers for 
collision in dark nights, though no lights were exhibited. The Rose, 2 
W. Rob. 2; The eolumbine,ïd. 27; The Irim Duke, Id. 377; The Londm- 
derry, 4 Notes Cas., Adm, & Ecc. Supp. 31. See îTie Louisiana, 21 How. 1 ; 
TheNeptune, Olcott, 496; The Parlcershurgh, 5 Blatchf. 247. In The Osprey, 
2 Wall. Jr. 268, the vessels were approaching each other faster than thèse, 
and it was distih'ctly proved that the bark was no sooner discoverable. 
In The SarmaMan, 2 Fed. Rep. 911, the schooner was a small oyster 
craft. Only the flatedgesof the sails weré presented to the steamer. There 
was no cabin light. There was a slight haze over the water; and apparently 
no point was mad,ç or proof given as to whether the steamer could bave per- 
ceived the schooner earlier; and the court found she could not. The statu- 
ory requirement to show a light was not designed to admit of relaxed vigil- 
ance in the lookout, or to justify it; and, though now the vessel not showing 
the required light must be held in fault, that does not relieve the other 
vessel, if, under the same circumstances, she would bave been held lia- 
ble before the statutory rules. The Helm Mar, 2 Low. 40-44; The Oity 
of Merida, 24. Fed. Rep. 233, 234. The distance at which vessels can 
be seen at night is a matter of fréquent testimony in maritime courts. 
On moonlight nights, sailing vessels without lights are seen two or three 
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HiUesrdîstant. .Sae .^^fer.v. The .GUyof Ifew YorJc,lÇii^. !^^, ypuen the 
sj^y ,jj? overcast, anp::,witljQpt mp,0Bf , ot istars, tbeyj ^çe only visible, of 
cowriâç^, wilhîn a muiM^ï^ss' distança; |)nt tiie inferesnpeio be derived from 
oMinaryeiyperiençerî'roipnumbçFlegsçr^^ of case^ §nd from the triai 
of phases,, 18 tii&t it i^ipi^y in tbi^fe ©r ihazy weathei t^at vessels ahead, 
and,ïiritboutiligbts.,.cannot be seeji at ail, pr untiJ, ]fv:fjtbin the distance 
of. a, JFeîy fieet. At thia time there Was no thiçknçss . of the weatber. It 
■wpS ffiçrçjy qloudy , , with an overpast «ky,: without naoon or stars. Such 
nights, with a clear «tmosphere, \(:auld not prevent se^ing objects at a 
mpderate distance. ,,:!^c ColumUne^mpra; 1^ PqrkersburghyS Blatchf. 
247; The JSaratoga:, 37 F^d. Rep. lèiô. The testimony of the experts, 
thfttin such a night tlie loona of a vessel ahea4iWould be perceived at 
least a;<i,uartèr of a mile distant, accords with ifrequent testimony of a 
similar effect in ôther cases. 0n&;third pf that distaiice was morethan 
sufiBcient to epable the, .ateamer tp a^roid this sohponer. The claimants , 
if npt satisfied with tlxp jjidgment of ' the five, nautical experts, shpuld 
haye caç^lqd other disinlierieated experts Ipirebut that testimpny. I cannpt 
disregard it. The schooner, morepYer, had a Jight burning in her cabin; 
and there was évidence that, that light could be seen a mile astem, through 
the cabin Windows, and had been seen that distance by the witnesç in 
following the schooner out- of . Mobile bay. A tentfi part of that, dis- 
tance would hayebeen mpre than enough warning to avoid the schooner; 
I must theréfpre hold the steamer also to blâme. Decçee for the libel- 
ants for onpTtialf of the «lam^ges and cpsts.: , 



The Wàllace.' 

Ltjokbnbach et ai. r. The Wauacb!. 

(PlstHot Court, E. D. Nm York. Maroh aS, 1880, 

1. CoLLinoir— YissBULS at Awohob— Font Bebth. 

The barge W. went inside the Delaware break water in a storm, and anchored near 
thebargeP. AftersomehOilrBthe'W. bégautoâragber^nob6r,andfetchedup very 
near tbe F., and in sucb a position that it was certain that.she would collide wltb 
the P., wben the tide cbanged. It 'was in her power to hare changed her position. 
She did not dd so, and ou the tum of tbe tide collided with the P. Meld, that tha 
W. was.liable. 

S, SaI.VAC(B— HOJ^DpiG BiiSaB n7 GaM— :AM0U|IT. 

Af ter the collision, a tug beld tbe w. while the ancljors of the latter were being 
raised, and thën towed her f urtl^er up the breakwater. The service ocçupied &yo 
or six noiirs. The sea waârough, and there was danger of tbe W.'s going ashore. 
Eeld, that the service was a salvage service, and {350 a proper compensation- tbere- 
lor*' '■■'■■ 

In Admiraltyv 

Action by-thë owners of the bai^e Plymouth and the tug Luctenbaoh, 
to recover^ in okie action, damages to their barge Plymouth from collia* 

>Bepûr,teid by Edward G. Benedict, Esq., of the New Yojnlf bar. ! 
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ion with the barge Wallace, and salvaga for the aerrices of their tug 
Luckenbach, rendered tothe same barge Wallace. 

Peter S.. Oarter, for lihélaat. 

Owen, Oraydt Simrges, for claimant. 

Bénedict, J. The barge Plymouth, in tow of the tng Luckenbach, 
went into the Delaware bwakwater for refuge, and was anchored three 
or four hundred feet to the west of the eastern entranoe. The Lucken- 
bach hung on to her stem by a hawser of 160 feet in length. On the 
nightof November 20th, between 7 and 8 o'clock p. m., the barge Wal- 
lace, bound on a voyage from Philadelphia to Boston, in tow of the tug 
Hèi^cuieg; went into the ©eiaware breakwater, and anchored in the mid- 
dle of the breakwater. On the morning of the 21st sbe moved up tothe 
west end, and anchored about 200 yards away from the breakwater, and 
about two or three hundred yards to the north of the Plymouth, already 
there, and, as above stated, a,t anchor. About half past 7 in the evening 
the Wallace began to drag in a strong north-east wind. After dragging 
about a half of an houi:, 9h.e fetched up on her secpnd anchor at a point 
some 70 or 80 feet from the Plymoth, then righl astern of her. On the 
part of the libelant the claim is that, before the tide turoied, the Wallace 
dragged down ùpoh the Plymouth, doing the damage complained of. 
On the part of the Wallace the çlaiip is that she was held by her anchor 
some 70 or 80 feet from the Plymouth; and that when the tide changed 
the Plymoutii swung before the Wallace did, and so came in collision 
ynth. the Wallaçè, doing the damage in question. Whichever be the 
trae account, the Wallace is ïiable for the damages caused by the collis- 
ion between her and the Plymouth, for thé reason that she was anchored 
so near the Plymouth as to make collision certain when the tide changed, 
owing to the fact that the Plymouth would swing before the Wallace 
did upon the change of the tide. It is said in behalf of the WaMàce 
that, after the Wallace brought up on her two anchors, those on the 
Wallace asked the Plymouth to move, in order to avoid collision be- 
tween the two vessels when the tide turned; and the sa*ne testimony 
shows that it was known to those on the Wallace that the Plymouth 
would swing on thé tide sooner thàn the Wallace did, and that if she 
did 80 swing there would snrely be a collision, The fact that the Plym- 
outh declined to move as requested does not render the Plymouth re- 
sponsible for the damages that ensued. What caused the collision was 
the fault of the Wallace in remaining so near the Plymouth as to make 
collision inévitable on the change of tide when it was within her power 
to change her position. It is plain, therefore, that the Wallace is Ïiable 
to the owner of the Plymouth for the damage caused by the collision. 

The case contains also another daim by the owner of the Plytoouth, 
who was also owner of the Luckenbach v for a service rendered by the 
Luckenbach: to the Wittllace after the collision. The salvage consistiBd in 
holding the Wallace uptaftér the collision :i*ith the Plymouth, while her 
anchors were being raised, and then towing her 200 or 300 yards fur- 
ther up the breakwater. This service occupied five or six honrs. For 
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tHs sérvicâ the owner of the Luckènbach asked $l,000,'but expressed 
ïimself willing to take.$500, if paid without suit. The service rendered 
was a salvage service. The sea was rough. .The Wailace was in sorne 
danger of going ashore, and considérable damage to both vessels was to be 
apprehended if they were not separated. The sea was rough, but not so 
Ipad but that a small boat came from the ratvenue cuttet alohg-side of the 
Wailace, while in collision with the Plymouth. There; iiyeré other tugs 
in the immédiate vicinity who could bave been. oalled upon by the Wai- 
lace, and could bave done for her ail that the Luckenbach did. I think, 
\mder the circumstances, that the sum of $250 is suflEicient compensa- 
tion for the Luckenbach. Let a référence be had to ascertain the amount 
of thé damages caused by the collision. For which amount, with $250 
for salvage, the libelant may hâve a decree. 



The Sib Gabnbt Wolselbt.* 
BowDBiî ». The Sib Gabnet WoLSilLBy, 

(IHstrtot Court, M. D. New Tàrk. Maïdi 28^ 1890.) 

BlAMSK-iPDBSONAÏ, IhTORIBS*-UnCOVHEÏD HatOH— CoNTEIBUTORT NBaUOBITOIS. 

Libelant^ a nlght-watohmaa on a steamer, undertook -to slt down upon a bunker 
haùsta Witbout looking tb see whether the oover was on. The proof showed that the 
hatchiWasoovered, or not, as the neceasity of the ship reqnlred. On this occasion 
it was un,coyereâ, and libelant fell throuKh to the hold. Held, that the accident 
\ntEdae to libelant's négligence, andàlibâ for his Injuries agàinsttbe vessel sboùld 
bediSmiàsed, 

In Admiralty. 

Action to reoover damages for personalinjuries. :, 

Jf. L. Toipns, for libelant. 

E. B. Coïwera, for claimant. 

Benedict, J; This is an action for personal injuries sustaîned by the 
libelant by, reason of his falling through a hatdh of the steam-ship Sir 
Garnet Wolseley. The libelant was a night-watchman on the steamer. 
At about 9 o'clock in the evening he undertook to sit down upon a 
bunker hatch upon the main deck, assuming the hatch cover to be on, 
and without Iboking tO see whether the cover was on or not. The 
cover was not on; and the man, on sitting down, of course fell back- 
ward into thé hold. The évidence âhows that this hatch was sometimes 
without cover, and sometimes covered, as the necessity of the ship re- 
quired. The accident was caused by the libelant's own négligence in 
notlooking to ascertain whether there was a cover there before he under- 
took to sit down upon iU The libeL is dismissedj : 1 

^BeportedbyBdwardO. Benedict, Esq., of the New York blv. ' 
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HoLLAND et ux. V. Hyde. 
iCîraait Court, D.Oregon. AprU 33, 1890,) 

FEDERAL OonjiTs—JnBisDioTioii— Patent op Land. — Canoeixatio». 

ThU court bas no jurisdiotlon of a suit broughtby oitizens of the state of Oreigon, 
against a citizen of the-Diatrict of Columbi», to cancel a United States patent to 
land to whloh plaintiffs claim they are entitled to hâve a patent, wherç the ground 
for canœling is fraud alleged to hâve been committed by the défendant in prôcu'if- 
Ing the issuance of the patent to one of the plaintifts, and where the défendant is 
claiming the land under conveyanoes purporting to hâve been executed by the 
plaintiffs. Such a suit involves no fédéral question, and the parties are not oiti- 
zens of différent states. Moreover, there Is no e(iuity la the bill. 

(Syllabus by Gie CowrU) 

In Equity. 

Patrick HoUand, plaintiff, in pro. pers. 

Joseph Simon, for défendant. 

Hanfobd, J. The demurrer to the bill in thîs case was submitted 
without argument on the part of the plaintiffs. I hâve not, after care- 
ful considération, beenable to find any ground upon which the case can 
be maintained in this court. Upon the face of the bill, it appears that 
the plaintiffs are citizens of the state of Oregon, and' the défendant is a 
citizen of the District of Columbia. The case, therefore, is not one be- 
tween citizens of différent states, nor one of which this court can take 
jurisdiction by reason 6i the diverse citizenship of the parties. This 
proposition bas been so often decided, and so long maintained, in the 
national courts, that it is now entitled to rest as settled law. 

The object of the suit, as shown by the statements and prayer of the 
bill, is to set aside a United States patent for a tract of land, not on the 
ground of any errer or misconstruction of law, but solely on the ground 
of a fraud on the part of the défendant, (and other persons not iden- 
tified,) in procuring the issuance of the patent to one of the plaintiffs. 
The only issues tendered by the bill are issues of fact; hence the case 
is not one arising under the constitution or laws or any treaty of the 
United States, and it is not, by reason of the subject-matter tbereof, 
within the jurisdiction of the court. The purpose to be accomplished 
by cancelingthe patent is not shown by any direct averment in the bill. 
The necessary inference, however, is that the plaintiffs seek to hâve one 
patent already issued to Patrick HoUand, under a cash entry which 
they disclaim to bave made or authorized, set aside, in order that they 
may obtain another patent, conveying to the same Patrick Holland the 
title to the same land under a cash éntry of a date prior to the entry 
which they repudiate. Equity, to correct an error or give relief from 
the effectsof a fraud, does not proceed by so indirect a course as to cancel one 
conveyance in order that another may be substituted, so as to convey the 
same property, from the same grantor, to one having rights superior to 
the first grantee, but will, in a proper case, in the most direct manner, 
give effect to the original conveyance su that it shall inure to the bene- 
v.4lF.no.l6 — 67 



898 FEDERAL BEPOKTERjir<d. 41. 

fit of the party rightfuUy entitled; much less will it do so vain a thîng 
as to destroy one deed in order tbat the same grantee may obtain an- 
other conveyance of the same title from the same grantor. The patent 
which the plaintiflsf%buld hâve «ancded gave them theland they claim 
to own. If this court had jurisdiction of this case, it could give them 
np more; therefo^e the suit is entiirèljr usèless. There'isrnp equity in 
the billj and for that reason, aswelîas for want of junsdiotioui I sustain 
thedemûrrér,' , ■ ' V■^^^' 



Miller v. Chicago, M. & St. P. Ry. Co. 
(CirouU Court, W. D. Miasawri, W, D. Marcl» 11, 1890.) 

1. Uauoious Prosbctjtion— Probable Cause— Adtiob oi ConNSBi. 

In a suit against a railway company for mallcious prosecution for arson, a de- 

, nurrar to plalptifC's evWencewill beisustained whei:e Itappears that a dépôt of 

such eoxap&af waS burnëd by an Inoeridlary ; that the oômpany's agent, upon inVes- 

, tigatlouiîwasinformed by seyeral persMis of ciroumatanoBS obnstitntlnft a strong 

cbain of évidence against the plaintlff ; tba^ such agent laid thege facia before the 

ôdtopany's local attorney, who, oui; or abondant caution, lilaoed, them before the 

r àounty prosecutdr; and 'that the: latter examlned ail the persoi» concerned infur- 

niahing the infonn^tion, an4 then advised the prosecution of pl^intifC, in which 

advice the coûipany's attorne^ oonourred. ■ j. 

B. Samb. ■ ■ 

In a suit for qi^lioious proseoutionjia:p7^nta /acte case of good motive and of . 
probable cause Is made out when it appearf that the pro^ecuting witness took ths 
advlce of counsel; and also placed ail the faots befol-e the county attorney, who 
; thereupon àdvised the prosecution. 

8. Samb— COMMITMBNT BT Mag-istbatb, 

The fact that a maglstrate, after a hearing, oommitted the accnseçli makes out a 
' prima fade case of probable cause f or Instltuting the prosecution. 

4. Sàmb— Grand JCBT. ' ■ 

Leaving out of oonside^tion the committal pf an açoused person by a magistrat<i 
aï ter a hëaring, the fact that the grand j ury ignored the bill against him makes out 
a prima faoie case of want of probable cause for instltuting the prosecution. 

5. 6amb — BuKDEN or Eaoori ■ 

When a maglstrate, atter a hearing, bas commltted an aooused person, and th« 
grand jury hàs theh ignored the blfl, thèse two facts, upoii a suit for malicious 

Srosecution, neutralize eâch other; and the plaintlff, to sustain hls oase, must pro- 
ues otber évidence of malice, and of want of probable cause for instltuting the 
' prosecution. 

6. SaIIB — ^EviDBNOH. 

Where a oriminal prosecution was based largely upon information glven by ona 

, pevsou, but such information was oorrobppated by independent circumstances, and 

' àlso, as to part thereof, by bther persons, it was not incumbent upon thé prosecut- 

' Ing witness, a étranger in the neighborhdod, to make inquiries as to the réputation 

, of such person fpr véracity. 

7. ''SAMB. 

■■■'' It is not inCUmbent ution a person about to instituts a oriminal prosecution to 
, go to the bouse of the suspected ;pe^soi^, and inquire of himiwhether he remainèd 
' at home on the cight the crime was committed, and whetber hls %wo daughten 
WbuldtestlfytOthateftôot' ■' ' 

ft,.,SAMB.;'v , ,■';>■ .'■.',•■ 

I Kev. St. Mo. 187^, i 21Q0, provides, among. pther thinsf, that wben the grand. 
• Jury Ignorés' a Wlï against a' person commltted by a m australe, the costssball bè" 
paid by the atàtef if' tl>e grand jury shalloertif y that there was probable cause for - 
the prosecution. , HelÀ, that where the record only shows that the blU was ignored, 
• and judgment wié einteireâ against the state for costi9, It miist be presumed, ina 
oolla4^rtuprooeedipg;:tbst8n.chceirtiacate was made. .: 
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9. Pkactiob— Demukbbr TO EinJENCB. 

Tberé is no difEerence between the practlce of state and fédéral conrts as to takr 
ing Ciases f rom the jury. Xl<e'rolQ in both is that it wiU.be donewhen the, faots 
appéar isb strongly upon ône side that, if the jury returned a verdict for tho other, 
tfie^ocrtirfwould feel oonstrained to set it aside. 

Action for Damages. 

This suit was broughtby T. H. B. Miller agaînst the Chicago, Milwau- 
kee & St. Paul Railway Company for maliciously oausing his ari-est «nd 
imprisonment upon a charge of arson in burning its dep6t at Niantic, 
livihgston county, Mo. Plaintiff was tried before a cëtnmitting màgis- 
trâte, and held to answer to the grand jury. The^rand jury ignored 
the bill, wl^ereupon tliis suit was instituted. At the trial, the question 
under investigation being whether the defendant's agents acted without 
probable cause in instituting the prosecution, it was elaimed on behalf 
of the plaintiff that one Kennedy, a section hand, upon whose infor- 
mation, supported in part by others, the prosecution wàis begun, was à 
man pf bad réputation as to veracity, and that defendant's agents were 
négligent in not ascertaining that fact and acting accordingly. Upon 
this point the following proceedings were had : 

"Mr. Waters, [for plaintiff.] I propose, with the permission of the court, 
to read the testimony upon the prelirninary examination, showing the char- 
acter of this man Kennedy, whom they relied on for their information. 2'Ae 
Court, I examined thàt question last evening. Colonel, and I am satïsfled 
that the évidence of tbose witnesses is incompétent until you establish a 
foundation showing that tliis party had some reason to believe that lie was 
not a man of veracity. The rule in that respect is that the la w présumes that 
every citizen bas a good cbaracter, that he lives in the peace of the state, and 
that he is a man of truth and veracity, until the contrary is made to appear. 
In dealing with our fellow-citizens, we bave the right to assume that men tell 
the truth, and that what they state is true. without instituting an inquiry 
in the neighborhood to ascertain whetber they are under tongue of good re- 
pute. Of course, if a man bas information, and don't show diligence in 
certain contlngencies of physical facts, sometimes he is held liable for what 
he might hâve ascertained. But in this particular the presumption is in favor 
of the good name and réputation of every citizen until the contrary appears; 
and, until you can show that the prosecution in this case had possession of 
facts and circumstances which should hâve put them upon inquiry as to the 
cbaracter of this man, I cannot admit that évidence. Mr. Watem. The ground 
on which I ofEered it was this, your honor: The prosecntor swears that he 
acted upon the information that he obtained from two of the defendant's em- 
ployés, — Watson, the détective; Kennedy, the section jnan; and so much more 
reliance, according to his own statement, did he place upon Kennedy than 
upon the détective, that he would not act until he had talked with the section 
man, who then came in and gave bim the information. Kow, ttiere are two 
of the defendant's employés, not strangers, carrying information to the pros- 
ecuting àttorney. It is not a charge on the prosecuting attorHey that hé 
ought to bave noticed, but the défendant or its servants who Were etigaged in 
this prosecution; and he insisted upon it, and had that man to come down 
there, an^ then, upon the information got from both employés, he advised this 
prosecution. 2^0 w, if that employé who is turnisbing the évidence for the 
state, upon which the state was giving its opinion, was a man of notoriously 
bad cbaracter in the neighborhood, it occurs to me that it is proper to show 
that. Bff thé Court. Hère is a witness, the prosecutor, who did nOt live in 
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that neighborhood at ail, and he is not supposed to know whatis common 
famé in it; and if a party la to be subjected to an action for malicioua pros- 
ecution upon the ground that a person who lives in the neighborhood cornes 
to him ànd tells him certain facts, as this witness does, and it afterwards 
turns out that they can get a lot of witnesses to impeach the veracity of that 
witness in the methods ordinarily known, and that the man was not under 
the longue of good repute, why, no man would be safe in instituting a pros- 
ecution of that sort. I don't think that évidence is admissible in any 
State of the case, because this case is to be trled as the facts then appeared to 
the party instituting the prosecution, from the best lights he had before him. 
I don't think the law will justify me in going to the extent of saying that he 
should institute an inquiry in that neighborhood to ascertain whether anybody 
would come in and swear that that man was not a reputable citizen, and not 
worthy of credibility. I âm not able to flnd any case or any principle that 
goesito that extent, and I gave the case considérable exarnihation last night. 
The.;Otber ruie, that a man.has to give to his attorneytbe information that he 
has, or which he might hâve known by the exercise of ordinary diligence, 
Tuns in a différent direction from this; and I do not think any case can be 
found, pr any principle of law, that would carry the rule to the testent that 
is sought in this case; and, until more is developed, I shall hâve to exclude 
that évidence." 

At the conclusion of the plaintiff's évidence, which is sufficiently set 
out in the opinion, the défendant demurred thereto. 
L. H.Waters and R. A. Debolt, for plaintiff. 
Prcçtt, McOrary, Ferry & Hagerman, for défendant. 

Philips, J.i (pràUy.') The question to be decided hère arîses on ,a 
dengurr^fii» the évidence, or an instruction asked on the part of the de- 
fendant to the eifect that, notwithstanding the évidence introduced on the 
part'of the plaintiff, the jui'y should find the issues for the défendant. 
Such a demurrer, of courte, 'ad ni its the truth of thé facts as established 
hy the évidence on the part of fhe plaintiff, and such inference as a jury 
înight be warranted in inaking therefrom within the bçunds of reason. 
So this demurrer is to be considered upon that theory of the évidence. 
The law in respect to actions for malicious prosecution imposes upon the 
plaintiff the burden of proôf. It devolves upon him to prove, in the first 
instance, that there was a prosecution instituted and înaugurated by the 
défendant against him for' soine offense. It devolves upon the plaintiff, in 
ibenext place, to! prove that the charge made or preferred by the prosecutor 
T^as false; next, that the défendant was instigated by malice against the 
plaintiff; and next,, that he made the charge without reasonable or proba^ 
ble cause to believe the plaintiff guilty. And, unless ail thèse facts be 

?roved to the satisfaction of the jury, they should find for the défendant, 
his burden the plaintiff has assumed in this case; and the question is, 
has he presented &. prima fade case that would entitle him to take the opin- 
ion of a jury? 

i In the first place, the pleading itse.lf allèges, and the plaintiff's évi- 
dence shows, that, upon an investigatidn had and a trial conducted be- 
fore the magistraté, the magistrate found that'an offense had been com- 
mitted, and ^hàt there was probable cause to believe the plaintiff hère, 
Miller, ^^S,tiie[''gv;ilty party. The pétition furthçr avers the fact that 
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the grand jury, upon a subséquent investigation, failed to find a true 
bill against the défendant. They ignored the bill, and thereupon the de- 
fendant, Miller, inthat proceeding was discharged. Now, the first ques- 
tion which présents itself for détermination is, what is the légal eflfect, and 
what is the légal conclusion to be drawn from, thèse two adverse actions 
of the two judicial bodies? The very matter under considération be- 
fore the trial magistrate is the question of the existence of probable cause. 
That is the fact upon which he passes. He has no jurisdiction to dé- 
termine the final guiltéf the party; but the object of the investigation is 
to détermine, in the first place, whether an offense has been committed 
against the peace and dignity of the state; and second, who is the 
guilty party, or whether there is probable cause to believe that the party 
chargea is the ofiender. The magistrate has ample jurisdiction for thia 
purpose. He proceeds according to the usages and forms which bave ob- 
tained in courts of justice for the administration oflaw. Evidence is 
heard, both for the prosecution and for the défense. The state is repre- 
sented by the county ^ttorney, and the défendant is entitled therein to 
demand bis constitutioual privilège of beiug heard by counsel, and to 
hâve the process of the court for witnesses, and a fuU trial and inquiry 
into the whole facts of the case in determining the existence or non-exist- 
ence of the fact of probable cause. Of course, it has ail the dignity and 
solemnity of a judicial proceeding. The books ail say that, where the 
committing magistrate finds there is no probable cause to believe the 
défendant is the guilty party, this conclusion and judgment of thé 
magistrate présent a case of most persuasive évidence that the prosecu- 
tion is without probable cause; and counsel for plaintiff, in such case,, 
perhaps is right in saying that, in the trial of an action for malicious 
prosecution, plaintiff might, after the Usual preliminary ptoofs and the 
identification of the parties, etc., safely rest upon the judgment of the 
magistrate âcquitting the défendant of the charge. It thereby présents 
a prima fade case, and perhaps the burden of proof would then devolve 
upon the défendant to show the existence of probable cause, and the ab- 
sence of malicious intent. But this is not the case hère. The magis- 
trate found there was probable cause; and, if acquittai is most persua- 
sive évidence of the absence of probable cause, thé counterpart of the 
proposition ought to obtain, — that committal makes out a persuasive 
case for the défendant; that there was probable cause for the institution 
of the proceeding. And if there was probable cause, no matter what the 
motive or intent of the party may hâve been in instituting the proceed- 
ing, the question of malice plays no part. Now, what is the effect of 
the subséquent action of the grand jury in ignoriûg the bill upon this 
prior adjudication of the magistrate? The books show, and the adjudi- 
cated cases say, that, independent of the action of the magistrate, — 
where there has, perhaps, been no action by the magistrate at all,^he 
action of the grand jury in ignoring the bill also présents & prima fade 
case for the plaintifiFin such prosecution. If that be so, why, then, we 
hâve presented hère two opposing prima fade cases of a persuasive char- 
acter, — one predicated on the finding of the magistrate, in favor of the 
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défendant in this'casejiand one predicated ùpon the action of the grand 
jury in ignoring the bill,i in favor of the plai'ntifF hère. Counsel for plain- 
tiff in the trial ofthis cause, and in the argument on the demurrer to the 
eyiiiôncie) concèdes that it would not havetbèen sate, under that sta te of the 
.proofs, for him to hâve rested his case upon the action of the grand jury; 
to go tothe jury upon the idea of having made out a prima fade case by 
introduoîngin évidence the action of the grand jury, after the évidence was 
before thejùry of the action of the justice of the peace, the committing mag- 
istrate. Leaving the casé, then, in that attitude alone, withoutdiscussing 
Jiere the (|uestion of the effect of the ignoring of the bill by the grand jury, 
itdevolved upon the plaintiff, upon this state of the proof, to go further, in 
order to,make out a frima. Jade case before the jury. The prima fade in- 
stances, then, were, I think, evenly balanced upon that aspect of the case; 
and it devolved upon him to go further, and show, in fact, to the jury, that 
ithe charge was false, or that the party was actuated by malice in pre- 
feriring, and had no reason or probable grounds for preferring, this 
charge. The effect of this action of the grand jury under our statute, 
while it is not, perhapsj;material to the conclusion thé court may reach 
in this discussion, may, nevertheless, be adverted to and considered. 
Section 2100 of the Kevised Statutes of Missouri of 1879 provides: 

"If a perSon, oharged i*ith an offehse punis hable withdeath or imprîson- 
ment in the penitentiary àlone, shall be discliarged by the offlcer taklrig his 
examinatioti, 0r if he be reeognized or commîtted t'or such offense, and no in- 
dictment befpund against him, the costs shall be paid by the prosecutor or 
person on wjipseoath the: prosecu tien wap inStitUted, and judgment shall be 
rendered therefor, as proVided in tlie twp next preceding sections, unless the 
offlcer taking the examinàtion, or the grand jury before which the same is in- 
vestigated. sKall cerfcify tliat there was probable cause for the prosecution, 
in wbich event the costs shall be paid by the state. » 

The record of thè pfooebding had before the grand jury of the circuit 
court shows tbjat the grand jury, on the 25th of July, returned into court 
the fojlowihg présentaient, to-wit: 

"iStatepf Missouri vs. M. B. Miller, '" 

"The grand jury find no bill. A. MoVay, Foreman. 

"Whereuppn it is ordered and adjudged by the court that the deçfendant 
herein be discharged, and that he bave and recover of plaintiff bis costs hère- 
in expended." 

— 'From which it appears that the circuit court, into which that indict- 
ment was returned, proceeded to render judgment against the state for 
Qost^. The record before me,, which is a transcript of the judgment, 
and not more, under the çertificate of the derk, simply shows that the 
cQurt, upon the return of the grand jury, "No bill found," proceeded 
to enter up, judgment against the state for costs. It is contended, 
and admitted by the learned counsel for the plaintifiF in this case, that 
the court waSiJpnly authofizwi to do that in the event the grand jury 
made a certificats that; there was probable cause for the prosecution. 
In that instaH(Cfi;the court is authorized to render judgment against the 
state for the costs. It bas done so in this case. The contention of 
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ooutiael, however, is that the court had no jurisdiction to enter that 
jndgment in the absencèof the necessaryor prerequisîtecertificateof the 
grand jury certifying that there was pfobàble cause fpf the prosecution. 
But thé question présents itsélf, on that aspect of the case, what is the; 
effect of the action of the court in rendering this judgment? There is 
nothing hère before the court to show .that this is a full arjd complète 
transcript of ail the proceedings had in the case, and of aU the papers on 
file. The grand jury are required to make this certificate, — not neces- 
sarily tobemade upon the indictment itself; not iiecessarily to be in- 
corporated in their tinding on the bill; but they could make the certifi- 
cate upon a separate pièce of paper, or in any form. The question is, 
what is the conclusion to be drawn in a collatéral proceeding from this 
action of the circuit court in thus making the judgment, when it is not 
authorized to render it excépt upon the certificate ofthe grand jury that 
there was probable cause? It is a fundamentalprinciple that every in- 
tendmeut must be made in favor of the judgment rendèred by a court of 
gênerai jurisdiction; while in courts of limited jurisdiction the facts, 
whether they exist in paia or by record, whichconfér jurisdiction Upon 
them, and authorize them to proceed, must appear affirmât! vely apon 
the record. But when a court of gênerai jurisdidtion, having jurisdic- 
tion of the subject-mattèr, proceeds to judgment, every intendmeht must 
be indùlged in favor of the judgment, — that ail the prerequisite facts to 
authorize thé court to take jurisdiction and render the judgment were 
found by the court to exist. Référence to a few authorities on this sub- 
ject will indicate what is in the mind of the court in this connection. In 
the case of State v. Brown, 75 Mo. 317, Chief Justice Shebwood, in 
passing on a question in a criminal case, says: 

"It is true that section 1909 of the General Statutes provides that the court, 
' with the consent of the prosecuting attorney and the défendant, * * • 
may permit the jury to separate, * * * exceptin capital cases; ' but that 
statute nowhere provides that the record ahall recite the fact of consent given. 
In the absence, then, of any objection appearing to the séparation of the jury, 
the presumption will be that the neceasary consent was given. Such pre- 
sumptions always attend theacts and doings of courts of gênerai jurisdiction." 

In State y. Burns, 85 Mo. 47, it is said: 

"Every presumption attends the acts and doings of a court of gênerai juris- 
diction; and a party who asserts that error bas been committed must prove 
it.» 

In Gates v. Jhisten, 89 Mo. 13, Shebwood, J., says, on page 18: 

"It is one of the f undamentals of the law that, where the record of a court 
of gênerai jurisdiction shows that it assuraed to exercise jurisdiction over 
persons or subject-matter, that in the absence or silence ofthe record as toany 
fact showing the acquisition of jurisdiction, or how it was acquired, that then 
jurisdiction is to be presiimed; for the rule iij that 'nothing sliall be intended 
to be out of the jurisdiction of a superior court, but which specially appears 
tobeso.'" 

So, agaip, the court say, in Schad v. Sharp, 95 Mp. 573,; 576, 8 S« 
W. Rep. 549: 
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"Nothing appearîrig iii the record to show that the land waa. not in that 
coanty, and the circuit conrt being a court of gênerai jurisdictipn, it will be 
prespmed to hâve exercised^ its jurisdiction rightfully, and ' nothing shall be 
intended to be put oui; of the jurisdiction of a superior court biit which special- 
ly appears to be so.'" 

So, again, in (My of Slé Louia v. Lanigàn, 97 Mo. 175, 180, 10 S. W. 
Rep. 476; Sherwood, J;, Says: 

"•Nothing should be intended to be out of the jurisdiction of a superior 
court' biit that whicir spécially appears to be so.' ISohad v. Sharp, supra. 
Such Courts proceed by right, and not by wrong; and the presuraption that 
they do 80 will attend their acts and doings, even in causes coming up to this 
court on error or appeal. " 

', So that the presumptioti ought to be, nothing to the contrary appear- 
ing, thàt the court had the right to render the judgment; arid, its right 
being prèdicated upbri the certificate of the jury that there was prob- 
able caus^, the presumption shoijld be indulged, in favor of the judg- 
nient, that ihé court found the précèdent act to exist. But waiving that, 
as a point hpt necessary to be decided in this case, it bas been held un- 
der a statuts similar to ours, though without this provision respecting 
the certificate of the grand jury on the question of costs, that the greater 
effect is to' bë given to the action of the committing magistrate in com- 
mitting the plaintiff. In the case of Ganea v. RaUroad Co., reported in 
51 Cal. 141, the court says: 

"It is well settled that, in order to niaintain an action of this character, 
want of probable cause must be afflrmatively established by the plaintiff. It 
is conceded that, when the plaintiff prbyed thàt he had been held to answer 
by the examining magistrate, he so far foi th establishes, prima fade, the 
existence of probable cause for the prosecution of which he now coraplalns. 
We hâve been unable to discover any fact-or circurastancein évidence wliich 
couid be fairly said to overcome, in this respect, the effect of the orJer made 
bytheexadjinlng magistrate holding the plaintiff hère to answer to the charge, 
ïhe Bubsenjuent ignoring of the charge by the grand jury did not hâve that ef- 
fect. TJnder tlie System of criminal law prevailing in this state, tlie délibér- 
ations of the grand jury are not, as formerJy, a mère examination of the case 
of the prosecution.' The proceeding before,,the grand jury is. in fact, a pre- 
liminary trial, and one in which the accused may appear by his witnesses, 
and malie his défense, and may himself be sworn and testify in his own be- 
half. ïhe favorable resuit of such a trial certainly affords no évidence of 
want of probable cause. The prosecution, in the fiist instance, does not seem 
to hâve been hastiiy or incousiderately set on foot. It was only after an anx- 
ious and carefuï considération, a deliberate examination .of ail accessible 
Uieans of information as to the fact of the-alleged perjury, both by the local 
attorney and local agent of the défendant, that it was determined that légal 
proceedings agaiast the plaintiff hère should be initiated. There are no cir- 
Gumstances indioating that the prosecution originated or was conducted in 
oonsequence of malice or any reprehensible motives upon the part of the dé- 
fendant." 

So we may say, for the purposes of this case, in déférence to the ap- 
parent inclination of the judicial mirid in the state jurisdiction, that the 
plaintiËf bas not made out a prima fade case hère by shovving that the 
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bill was îgnored by the grand jury, in view of the iact of the précèdent 
action of the committing magistrate in finding that there was probable 
cause; in other words, that those two prima fade inferences counterbal- 
ance each other. Then it devolved upon the plaintiff to go further, and 
show, not only that this charge was false in fact, but that at the time it 
was instituted by the prosecutor there was no reasonable ground to sup- 
pose that the défendant was guilty. Judge Hough, in the case oiShai-pe 
V. Johnston, 76 Mo. 670, quotes with approbation the définition of thi9 
term "probable cause" as given in Vansickle v. Brown, 68 Mo. 635, as 
follows: 

"In our opinion, that reasonable and probable cause which will relieve a 
prpsecutor from liability is a belief by him in the guilt of the accused, based 
upon circumsiances sutliciently strong tp induce such belief in the mind of a 
reasonable and cautions màn." 

This cause is to be determined hère with a view to the facts and ciif- 
cumstanceaas they then appeared to the mind of the prosecutor,. and 
•upon the theory as to whether they were of such character as would 
hâve prdduced a belief in the mind of a reasonable and cautions person 
that the défendant was probably guilty. Of course, if the plaintiff 
would proceed in this case, and show that, notwitbstanding there may 
bave been on the surface — on the appearance— of thèse facta suflicient 
to hâve persuaded the mind of a reasonably (iautious man of the 
probable guilt of the défendant, yet that the prosecutor in feet knëw 
Miller was âanocent, or thafcihe was in possession of such fects as would 
bave led ,to a discovery of that fact, — that is, by the exercise of ordi- 
nary care and diligence he could hâve discovered the fact of innocence, 
which was lying about, patent and obvions to him, — ^then ; plaintiff 
might hâve made out a case. It is notsufiicient to show that the prose- 
cutor was actuated by malice, unless the proof shows the additional fact 
that there was no probable cause, and that the circumstances under which 
he aeted were such that, in the absence of proof of probable cause, 
malice might be inferred. Now, as a matter of course, it will be un- 
derstood that in passing on this demurrer the court can only pass upon 
the facts which are undispnted. Disputed facts, controverted facts, tacts 
from which différent minds might draw différent conclusions, are al- 
ways for the jury. They belong to the jury, and not to the court. But, 
where the main facts in a case are undisputed and are conceded, it be- 
comes a question of law, for the court to détermine, what is the resuit 
from thèse facts thus adraitted. 

The évidence in this case shows, without any controversy, that on the 
night of the 8th of October, 1887 , the dépôt of the défendant was burned 
at a station known as"Niantic." Property shown by the évidence to 
be worth from two to three thousand dollars was destroyed in a night. 
That it was the act of an incendiary the évidence in the case quite clearly 
proves. There were attendant circumstances on that fire, and facts dis- 
covered there immediately succeeding it, such as to leave no ground of 
doubt in the mitid of a reasonable person that its destruction was wanton 
and iatentional, The défendant appeared shortly thereafter on tha 
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ground, throti'èîi-i'ts agent Mr.' Wàtsoni jaé ' waa its right and its duty to 
do, notoBly ■.foritb«:.JJrotectioh;and préservation 6f its own property, 
but in the ptt'blic'itttèrésty .asa cpnservator'of the public peaoe, to bring 
the ofFendèr ïagàiketiftfee péace and dignity of the state at large to 
justice. -Itiûstituted inquify to ascertain, if possible, who it was com- 
mitted thia act. The facts discovered by Watson were, în the first place, the 
evidèhOe of the incendiarishi. The next was the statements made to him 
:by the witnesses who appeared upon the ground early the next morn- 
»ing that they discovered a track^ coming down the railroad from the 
northinthe direction of this dépôt; that a kérosène lamp had beentaken 
ifrom a sWitcb*post and' carriëd to the platform of the dépôt; that coal- 
loîl, or sortiethihg bf that klhd, was fouud there in a jug; and thèn that 
this'saraetifàck, which hâd thuS corne down the ràilrqad ties dr the rail- 
road right of way, went back. Thèse partieiS, thteèin miûiber, tràced 
thèse foot-atepsuaoniedistanoe up the railroad track;'ànd,within a quarter 
ior half a milsj ortso of the depot^ they discovered, according to their 
«tatements and' irépreseatàtionB to this agent, and as they afterwards 
stated to the edunty attomey, who iEwrestigated 4he* matter before he 
înstitùted-lihè prosecution, "ànd as théâe parties swiore on the triai, a 
patch of a sol© of à shoei or bbot fasteOed in between the ties of the 
-iroàd, aither piulled bff by being çaughti between tiie tiéâ, or by the suc- 
ttiion of theimiid»!^ Theyîtraoed thereaftet this foot-step, two or thrëe of 
■theaiijjup to a pbiatknowa in the évidence in this casse» as the "Grabast 
itJrogfling." Thèïetwo ofibe parties who cohstituted this nœaber stoppéd, 
wid went nofarthelr; andone of the parties, named Kennedy, stated to 
.tiiis prosecutiiilg witness, aiso to the cùùnty attorney, and also swore toit 
beforb the cOïnmitting magistrate, ihat he traced the foot-steps to the xear 
doorpf the plaintifif s, Mîller'si drug-storè. The evidencefurther showsthat 
ias it became impbrtantviû the judgmentof those intrusted with theinvesti- 
i^ationcf this matter, to ascertain fromwbat ehoe or boot this patch' came, 
:and, having traced thèse foot-steps, as claimed by the witness Kennedy, 
-tothe business houseof Miller, the manvEénnedy was sent there to see if 
fIie:eould find the boot or shoe from which' this was taken. The fact was 
fucther brought toi the attention of the agent of the rail way company 
that this maa Miller, on the morning succeeding thefire, and perha|js 
by 9 ot 10 o'clot^'of that morning, when requested by his neighbor to 
gb do#n with hrm to the fire,:complainedthat his boots leaked, and that 
heneedW ànotàer pair of boots, and boùght from him that moming a 
pair of boots, either gum or water-proof. That fact was brought tothe 
attention of ; the-iprosecuting; wàtoëys. In addition to that, as it was s'up- 
tposed'to bé; important toknow whbsé' shoe or whose boot this patch 
dame féomi thènjàn Kennedy was sent to thèse premises; and, on search- 
ingiinthe rear room of theman Milier?s drug-store, an old pair of boots 
'ïïirHs i fouhd that presented the appearahce of having lost part of the 
fiole^tand ■ having ttheappearanceofnewhéss and freshness abdiit it, That 
'boètiwas ; taken/,' and tbe mattet' was traced to the shoe-maket ^ho put 
ithia patch upon this boot. One shogimaker stated that the patch Came 
iftôi» that ibooti'On ekamining it; and thé ahoe-maker who put the patch 
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on the boot stated positively, and he afterwards iswore tothe fad, that he 
did it fût Dr. Miller, possibly in the spring before; and the évidence showed' 
that the boots in question belonged to Dr. Miller. The évidence further-' 
more showed, by statements of Miller, that he was out that night, or 
the evenlng, perhaps, before, and some time during the night. 

Now, thèse were the prominent facts and the salient points in the 
case. They were laid before the local attorney for the railroad company, 
Judge Brbaddus, of Chillicothe, a gentleman of the highest repute, 
who bas occupied judicial position in the state; a man of honor arid 
leaming, and of high attainment in bis profession. Recognizing the 
delicacy of his position, and from a sensé of modesty, he had this 
party, in the tirst place, lay thèse matters before the county attorney. 
He went to the county attorney, and stated thèse facts in their gênerai 
substance, and with particularity, without any expression of opinion on 
his part. He laid ail the évidence in his possession at that time before 
the county attorney. Thé county attorney — the représentative of the 
state, the conservator of the peace, intrusted with the duty of institut- 
ing and conducting such prosecutions, (the man Watson being a non- 
residént of the state, and à étranger to him) — took the précaution to 
bave thèse witnesses, by whôm he was told thèse facts Qould be shown; 
brought before him and examined; and he states that thèse witnesses de- ' 
tailed the facts and circuûistances to him just as they had been giveh 
by the man Watson. There is no évidence on the part of the'pros- 
ecution that the witness Watson misrepresented a siiigle fact to thé County 
attorney in, that statementi unless it be in the partioular as to the in- 
formation obtained from the young man Davis. Now, the évidence on 
the part of the plaintifiF hère is that this was a matter that transpired 
subséquent to the statements made by the prosecuting witness lo the dis- 
trict attorney respecting the man Miller. The idea of proceeding against 
anybody else, or including anybody else in the prosecution, thai;i the 
man Miller, seems to bave originated altogethec with the county attor- 
ney, and with him as a precautionary measure.i The évidence shows 
that, in the mind of the prosecuting witness, Miller was the guilty man; 
apd Watson's statement to him was entirely respecting the man Miller. 
Upon inquiry by the prosecuting attorney about Jim Davis and thé young 
man Dudley, who was the clerk of the défendant, Miller, out of précau- 
tion, and for fear that the évidence might ultimately tend to show that 
they were implicated, and to prevent their becoming alarmed and escap- 
ing, the county attorney advised that they also be arrested. A state- 
ment was made to him, he says, by Watson, that old man Davis, and 
perhaps Dudley, were out that night with Miller; and that he isnot cer- 
tain as to whether the witness Watson said he got this information from 
young Davis direct, or whéther he learned it in some other way through 
himi His impression is that Watson had it from the' young man. 
It seems to me that this, coming up as it did, and in connection With 
thé othér fâcts, iïi no wisè affécted the défense of Miller, or his action in 
in this çiàsei It is an imtnaterial fact, and the very most that could be 
affirmed ôï it îs that it wbuld be a collatéral and incîdental mattéi'j whièh 
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would not at ail affeçt the prosecution with respect to Miller. Eveiy 
Btatement made by the prosecutor, Watson, the county attorney found 
to be true, so far as the statements of witnesses to M^atson were con- 
cerned. The witnesses stated the facts to hira just as Watson had rep- 
resented themj andthey went upon the stand in the justice's court, and 
swore to the facts. The facts thus developed and disclosed to the pros- 
ecuting attorney were of such a persuasive character as to leave no doubt 
in his niind that the défendant was guilty, and that there was probable 
cause. Then Judge Broaddas, after the county attorney reached his 
own conclusion, independent of any act or suggestion of his, also con- 
curred in the conclusion. So thatthis party, by the course he took in 
laying the facts simply as they had corne into his possession before the 
law-officer of the county, the représentative of the state, and before the 
a,ttorney of the railrpad company, did not manifest any malignant spirit, 
nor any bad disposition nor haste, to institute this prosecution upon his 
own judgmentj but left it to the représentative of the state, and to the 
conservativç counsel of the railroad company itself, who reached the con- 
clusion, without any hesitancy, that the facts justified the prosecution. 
Now, attach what importance wemayto, the advice of counsel, the fact 
remains that the prosecutor did takethe advice of counsel, and that the 
prosecution was instituted at the instance of the county attorney. The 
Rapers werç prepared by him, and gworn to by the prosecuting witness. 
Now, tb0 rule in the fédéral jurisdiction, as laid down in 98. U. S. 196, 
in the case qf Stewart v. Sonnebom, ia: 

"It was proved tRat, before they commenced their suit in the circuit court 
ofBarbour: county,, the défendants were advised by an eminent lawyer of Al- 
abama, of twenty-five yeara' standing in the profession, respecting their légal 
riglit to reeover the debt from the plaintifE, that in his opinion the plaintiff was 
liable therefor. It Was further testifled, that the same lawyer advised them 
that, in His opinion the plaintifE had réhdered himself liable to involuntary 
bahkruptcy proceedings bysuffering his brotlier's jndgment togbagainst him 
by detaiiit, ànd by àdverîisîng his en tire stock of goods at and below New 
York cost. 'It: Was not until after this advice had been given that tbe pétition 
in banlîruptey was prepared and flled. ïhat the facts stated in the point pro- 
posed, if believed by the jury, were a perfect défense lo the action; that they 
constituted, in law, a probable cause, and, being such, that malice alone, if 
tliere wais such, was insufldcient to eutitle the plaintiff to reeover, — is, in view 
of the décisions; bèyond doubt, [citiiig cases.] Thèse cases, and many others 
ttiàit mi'ght be cited, show that if the défendants, in such a case as this, acted 
bmajide, upon légal advice, their défense is peifect." 

' Tlje holding of the suprême court of this state, as indicated in the case 
oiSharpe v. JohmUm, in 59 Mo. 557, and again considered in 76 Mo. 
6ÇiQ, in the mipdof J^dge Hough, at lea;St, is that the taking of advice 
ofiCounsel présents nothing more, perhaps, than a pn?na /acie case ofgood 
motive on the part of the prosecutor, and of probable cause; that it is 
nqfe çonclusive, agrbeld by the suprême court of the United States. 
E.yen accepting-, for the purposes of this case, the rulp as thus established: 
in this state, if tbe prosecutor laid before the county attorney ail the facts 
in his knovfdedgp purtaining to this case, or such façts a& be could hâve 
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discovered by the exercise of ordinary care and diligence under the cir- 
cumstances, and the prosecution was advised and instituted upon the 
direction of the county attorney, he has made out, anyhow, a prima fade 
case which overcomes the évidence of plaintiff. 

It is insisted, however, in this connection, on the part of the learned 
counsel for plaintiff, that there were exterior facts and circumstancea 
lying abont and around this case, accessible to this prosecuting witness, 
which he could and ought to hâve discovered by the exercise of that 
degree of diligence and vigilance which the law exacts of him. Let us 
see about that. The prosecuting witness, a citizen of Wisconsin, cornes 
into this state in the employ of défendant, looking after its property in- 
terests. He happens to be in this state on other daty at the time, and 
hears of this matter, and goes to the place some time after the fire. He 
discovers thèse facts. He examines thèse witnesses. Now, it is claimed, 
in the first place, on the part of counsel, that this witness Watson ought 
to be held liable for not discovering the fact that the veracity of thie 
man Kennedy could be successfully assailed in thàt community; in other 
words, that he ought to be charged with the fact thàt, by inquiry insti- 
tuted therefor, he might ha;ve discovered that witnesses in that neighbor- 
hood where this man lived could be brought intO court to swear that his 
gênerai réputation for truth and veracity was bad, so as to affèct, and 
probablymaterially impair, his credibility as a witness. Now, as I hâve 
already stated before in the progress of this trial, when that question 
arose, in my judgment that would carr}"- thé rule in question beyond ail 
reason, and is without authority. The law présumes that every man is 
a good citizen. The law présumes thàt he is truthful. The law pré- 
sumes that he does live in the peace and dignity of the state, and that 
he will not lie. And if men were not to acoept upon faith the state- 
ments made to them by two or three witnesses as sufficient basis for a 
prosecution without first nosing around through the neighborhood to see 
if some man could not be found who might come into court lànd swear 
that this or that witness' réputation for truth and veracity was bad; in 
other words, if a man is to be mulcted for the institution of a prosecu- 
tion upon the ground that he did not discova* beforehand that witnesses 
•could be called to assail the veracity of some witness called to establish 
eome essential fact in the prosecution, — no man would be safe in insti- 
tuting a prosecution in the interests of public peace. I don't think that 
the rule invoked by the plaintiff has any application to this instance. 
But, even be it conceded that Watson might hâve discovered that wit- 
nesses could be called successfully to assail the réputation of this man 
Kennedy for truth and veracity, the fact still reinains, testified to by 
two witnesses unimpeaehed, and no effort to impeach them, that they 
accompanied this man Kennedy at least to Grabast crossing; that at least 
two of them were présent when this patch from ofif the bootwas discov- 
ered; and that this boot was taken and kept in possession, and shown 
to this prosecuting witness. And it is immaterial, for the purposes of 
this case, how and where the witness Kennedy got those boots, because 
it is admîtted by the plaintiff hiinself, on this trial, that those were his 
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boots, and ithe proof iacTmits of no diapMe that tha patch found by thèse 
witnessesi at tfaat .tiniie' and place came' off of his boot.; : : 

Well, what 'other fact is there thiat the prosecuting witûess ought to 
hâve discovered in this case that is of an exculpatory charaçter: for the 
plaintiffîi'illdsi'daimed.here by counsel for plaintifif that the prosecuting 
witness. ought tohave gone to Dr. Miller himself, and inquired of him 
whether he hmmed that house, and learned from him whether he was at 
home, and whether he could prove an alibi by his two daughters. 1 pré- 
sume counseï ia not in earnest in such a proposition,— that before a 
prosecutinguattbrney or wita^gs institutes proceedings he should go to 
the party accuisedj/and advise hini in advance of the contemplated pros- 
ècution, that he was suspeoted> and ask him if he was guilty or innocent. 
Why, the law of self-preservation, the instinct of human nature itself, 
would lead a man to believethat the party thus accused, eveu if guilty, 
would say hë was not guilty, and that he might resort to the common 
défense, in such cases, of an aliM. - The law would not exact of a pros- 
ecuting wittiessisuch diligence and vigilance as to do a thingwhich no rea- 
aonable man underlike circumstanceB would do. No mari, in working 
up a case, goès to the party accuâed tosee if he is.gùilty, but ordinarily 
keeps his investigation to hiniself. i He does not let the party suspected 
know of the investigation, for fear he may escape^ until he is ready to 
bave the capiàé served u pou him. It is further claimed that he ought 
to hâve puraned the feot, deveïoped to him by the man Kennedy, that 
hetraced theBéJfootretéps to the rear door of Dr. Miller's drug-store, which 
would hâve led fhim to discoverthiat there was a sidewalk up in town 
leading out some two or three htmdred feet from this drug-store, and 
that therefore heiShould havé been persuaded from the discovery of that 
factithat perhapsithe witness Eennedy had not told the truïh about trac- 
ing thèse foot-prints up there. Tomy mind, there a^e two answers to 
that. In the ifîrstiplace, the sidewalkj part of the way, was of but two 
planks. jThe night, accordingto thetestimony of the plaintiff himself, 
washideouslydark. It wouîd be very natural for a man, in the dark- 
ness of night, toiavoid walking upona sidewalk of two planks, when he 
eould not see his way. He knéw he wais safe in the streetj but on the 
sidewalk it woiild be difficult for him to thread his way. But, at ail 
e'vents, that faCt itself was not deeined of su (Scient importance to the 
prosecution here,land the défendant there, to bave been deveïoped upon 
thei investigation before the trial magistrate. Afler the plaintLfï was 
ateested, a week iritervened for préparation for trial, offering him every 
facdlity. Witnésses>were brought there for the state, and witnesses for 
the defendàntv the plaintiff hère, and the trial gone through with. There 
was.afull examinàtion of ail witnesses, évidence produced on both si des, 
and the case argaed by oouilsel; aaé at that trial, involving the reputa-- 
tion-àhdliberty'of the défendant,' np such importance, in his estimation, 
wasrattachedtoithô existence or non-existence of thè sidewalk as to bave 
ôaused that faèt tohé broughtout updnïrial. Yét they claim that be- 
cause this prdseeating wrtness dîÛ not discover that fact, or, if he dis- 
eovered it, dîd not a.ttach the samelimportancei to it they now do for the 
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first time, therefore he was guiltyof négligenCt^.. I think it is'entirely 
à non sêquilur. AlsoV in respect to the ^rtesence of water along the rail- 
road track,— the bther Ijàbgiblé fact broùght iaut on tlîis trial,- — they in- 
sist that tlie présence ôf water in thé bipttom, âlohg which the witriess 
Kennedy claims to havetràced this track next morning, ought to bave 
suggested to this prosecufcing witness that the story was improbable. For 
thé first time in the bistory of this case, the présence of this water ai; that 
point was brought into considération; Thère was no évidence of it ôh 
thé trial before the mgigistrate. It hâs been developed hère for the first 
tSime on,this trial by çoine witnesses'wlio say théy sàw it. li is not hec- 
essâry.fpi; me to comment on that testimony, because, that is a: question 
• for théi juryias to whatiweight and credibility they would attaoh to the 
testimony of those withesses.- It haanevèrbeen developed until at this 
i.trial.., The attention pf, the prosecuting .wftpess wasnevex, so far as ap- 
■ pçars flïi tiiis, trial, . o»lle^ to that fact. No évidence that any watjer wfls 
.presienti tbere when this -prosecuting witness çanie npon the ground ja 
presçftted. ,.Upon theçontrary, the évidence shqws that there were par- 
ties ppssipgnp and down the track thatday.and encpuntering no water; 
and , there is fto évident that at the timethe prçeecjijting witness. fiainie 
on the ground there was any water there, and noth^ngjto put him upon 
jinquify,, l'haï ia extrenje, pnd disproyssno fact idispovered byit^ wit- 
ness. atibe time, as thinga then appeajed^ ; ; > 
: So 1tiat4be case, as »ow developed by the plaintiff, simply shows 
that flO' fact was théi khoWn to this pi-ôsecuting' witnèss whiéh hé dîU 
npt i^Vê to his cburisel.' * N6 fact wà^'^^^ to hïrii which tendèd, in 
the inipçl 9|f a, reàsonàljle. niàri, tp rèbiit.the presumptioh or CQnélnsiqn 
reacheij by him of the plaintiffs guilt. What their eâect w'ould bieppon 
an issue as tothe innocence or guilt of the plaintiff is not a question for 
the court tiff détermine, i But it does not seem to the court that, with 
siiché*ide^ce,aiiy'réèisbhHble and honest jury could for a môtnèîit 
hésitaté' jtiti find'that^ 'the prosecùting witness had grbuhds, just aÈi tHe 
çoùuty àttorney belieVeds and just as the committing magistrate found, 
to beïieve, from the façjts, ànd circumstances before him, that,th,eré w^a 
reasonable cause. NoW, the question is, what tangible fact can go to this 
jury tp justify them in finding a verdict for the plaintiff? Something 
bas been i^id hère in debateas ta .the possible différence in the.rulé that 
pbtains in the local state courts and the fédéral jurisdiction as tothe cif- 
cumstançes_v^nder which a court will take a case from ths jury.', "Ther-e 
is praçticaily.no différence as to the raie. There is perhaps alittletnore 
freedpm, and a little more independence of action, in one jurisdiction 
than in the other, in this respect; but i,\\e rule is practically the same. 
The rule as laid down in the suprême çpurtof the United States by Mr. 
Justice MjiLLî», in thexase oî Pkasants v. Fant, 22 Wall. 116, is as fpl- 
lowa: ,,;;.■.,.,;, ^ ■■.;■,■,.. . : i 

"In tlM âîscharge oï thWauly, it is the ityrovince of tbecOurt, eitHer béfot'e 
or after the verdict, to décide whether thé plaintiff. lias given'eviâctBcei suffl- 
cient to support or justify a verdict in hls favor; not whether, on ail the évi- 
dence, the preponderating weight is in bis favor, — that is the business of the 



M2 FEDERAL KEPOETEB, Vol. 41. 

jury; but conceding to allthe évidence offered the greatest probatîve force 
which, according to the law of évidence, ît is fairly entitled lo, is it sufflcient 
to justify a verdict? If it does not, then it is the duty of the court, after a 
verdict, to set it àside, and grant a Qew trial. Must the court go through 
thèidle ceremony, in such a case, of subntiitting to the jury the testimony on 
which plaintiff relies, when it is clear tothe judicial mind that, if the jury 
shbuld flnd a verdict in faVOr of plaintiff» that verdict would be set aside, and 
a toewtrial had? Sueli a proposition is àbsurd; and accordingly we hold the 
true prlpciple to be that if the court issatisfled that, conceding ail the in- 
ferençes, which the jury cpuld justiflably draw from the testimony, the evi- 
dencu is Irisufflcient to warrant a verdict for the plaintiff, the court should say 
Boiottie jury. In such case the party caii submit to a nonsuit, and try his 
casé àgilifi, if he can stredgthen it* exÇept where the local law forbids a non- 
suit àt that stage of the trial; or, if hé bas done his best, he must abide the' 
judgineSt of the court, subject to a right of review." 

Aûd this rule has been approvôd by the suprême court of this state in 
the càSé of Poice?/ v. BaUaay Cb., 76 Mo. 80, in whieh the court say it 
is a J>ft)per rule that wherever thé trial judge feels it would be his 
duty, lïtidêlr the obligation of his oath and a sensé of justice to ail par- 
ties," tO'grânt a new trial if the jury should rëturn a verdict for the 
plaintiff, hé should take it from the jury. Jttdge ShBBwood, in that 
case, ré\^é*ed the authorities, and saidi 

"lyééiâéà cases may be fouhd where it is held that, if there is a scintilla of 
évidence in support of a case, a judge is bound to leave it to the jury; but the 
: modem dçciisions hâve estabifsbed a more reasonable rule, to-Wit: That, be- 
foret^ej^yidence is lef t to the j ury, there is or may be in eyery case a pre- 
limirçkry iqpestlon for the judge. not whether there iç iiterally no évidence, 
but w^ethei- there is any uppn which à jury can properly prpceéd to flnd a 
verdict fb|rthe party produeing it, upon whom tbeburdenbf pt^of is imposed. 
So, alôo,Jlii ahother case, where the trial court, by an instruction, had taken 
the case frpm the jury, and directed a verdict for the défendants, Mr. Justice 
SwATNi:, delivering the Qpinionof the cOurt, said: 'It was proper to give 
the instruction if it were clear the plaintiff could notrecoyer. ^t would hâve 
been idle to prooeed further, when such jirould be the inevita,ble resuit. The 
praCticé îs'a wise ohe. It savés time àhd CoSts. It giv^ the certainty of ap- 
plied science to the results of judicial investigation. It draws clearly the 
line which' Réparâtes the provinces of the , judge and jury, and fixes where it 
belongs the responsibility wMch should be assumed by the courts.'" 

Speaking for mySelf, I wîll say thàt I ani always exceedingly loath to 
interfère îvith the province of the jury. I havè always, since I hâve 
been upoû 'thé bench, bofh in thô state and in this jurisdiction, tried to 
keep eut of the jury-box; leaving to the jury the détermination of ail 
disputablé facts,— ^those from which différent conclusions might be 
reached "tiy pien of différent minds. At the same time, where the évi- 
dence iSof such a persuasive and conclùsive character; on the one side, 
that it woiild be utterly uiireasonable Oir unjust for thé jury, either from 
préjudice or passion, or from misconcéption of the casé, to render a ver- 
dict contrary to the whole law and the whole évidence in the case, the 
couiit Çi^sl^t if> hâve the courage to perform its duty, and go where the 
law kàids. Demuirer sustained. . 
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Missotmi Pac. Ry, Co. v. Texas & P. Ry. Co., (Williams, Intervenor.) 
(Circuit Court, E. D. Louisiana. April 13, 1890.) 

1, Cabbieb— Shippinq Cattlb— Nèomobnob, 

In an action for damages to cattle from négligent handling by a railroad, It ap- 
peared .that the cattle had been driven over 100 miles bef ore they were shipped ; 
that they weré in poor condition, Tery wild, and taard to get on the cars ; that somo 
of them got down and were injilred before they had been carried any considérable 
distance; and that they were loaded on the cars by plaintifl. Held, that the dam- 
age tesulted from the condition of the cattle, and défendant was not llable. 

8. BAMB-'B'rA'rCToKT Dutt to Fsto and Watek. 

TTniJer Bey St. Tex. art. 284, which provides that it shall be the duty of the conjmon 
carrier ;to feed and water live-stook during the timé of oonveyanoe, unless othér- 
wise provided by spécial contraàt, the carrier is not llable, when it appears that it 
was agreed that plaintifl shoQld water and feed the cattle, and tbe carrier was to 
stop for the purpose at a particular place, and theré Is no évidence that tbe carrier 
was reqbéstea to stop before réaobing the place named. 

,8. SAME— WAiVBK BT OWNBK. 

Under Rey- Bt U. S. i 4886, which provides that no railroad shall confine llve 
stock iù cars for more than 38 consécutive bours without unloading them ïor rest 
and feeding for at least 6 consécutive hours, the railroad is not liable wbén It ftp- 
pears that there was a spécial contract that the shipper sbould feed and water the 
live-stotik, and there is no speclÂo évidence as to amonnt of the damage from the 
f ailureî to feed and water. 

In Equitjt On exceptions to the master's report. Intervention of 
H.G.Williams. 
Riçe,^ ArwMrong and John Dawler, for intervenor. 
Hom & Prmtisa, îoT teceivev, 

Pabdbe» J. That intervenor's cattle suffered injuries and damages 
while in transit from Pecoa to Willow Springs is not, disputed, The in- 
tervenor claims that the cause was négligence and bad handling on the 
part of the railroad company. It is contended for the receiver that it 
was through the négligence of the intervenor and his employés, and on 
account of the poor condition of the stock at the time of shiptnent. An 
examination of the évidence shows that the cattle were wintered in Pre- 
sidio county , Tex. ; were wild; a part had been herded four or five weeks, 
and some never herded; that they were gathered up and driven to Pecos, 
a distance of over a hundred miles, for shipment; that it was intended 
toship them at Toya, but the agent of the intervenor testifies that, "on 
penning a portion of the cattle in the company' stock-pen at that place, 
nine head bogged down in the mud, and three of said cattle died before 
I could puU them out, and the other six were so exhausted that I lost 
them before I reached Pecos City, where I took the same for shipment;" 
that, in penning and loading the cattle for shipment, there was a great 
deal of trouble arising from the wildness of the cattle and their weak 
condition, about 13 hours being taken to load them on the trains. 

The witnesses as to the condition of the stock at this time testify, 
substantially, as foUows: B. M. Jones, the agent of the intervenor: 
"The cattle were in average shipping condition." Tora Hammond, an 
employé of intervenor, assisted in the loading, and went through to 
WiUow Springs with the firat train: "Cattle in good condition; strong, 
v.4lF.no.l5 — 58 
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healthy, able to make the journey." As good cattle as he ever saw in 
Texiae4'fo''AèaiQ': f'*Théy Jwéfte.all'iriTfiiBt-c]ass bondition." Again: ; i "Tke 
condition of thèse cattle when shipped was first-class. They were strong 
and healthy, ktid in' gôbd ordèr, atiA îvere able to makè the journey in 
the cars through the Indian Territory, if |;hey bad not been so crpwfied 
in ihèiCàïaa, «nd lOtdinary cfUre had been used in the transporlation." 
ThôijestiJîiïtp'j'/i^îtthis wiîûe^/jfiaust éyidently be ^t^^ 
ancej beisause ihe |)uts the cpiiditiott of the cattle as much better than 
claimé4i ;)5y,''iih^ o^i^èl'.; , ; W. RI ' Johnsou, stockmàh, ôf Pecps,, Tex: 
" Some of them were thin in ôrderyibut ail seemed to be in gQpd b^ealth, 
at},d StfeHgth ;ërioirf|h to travéV^ Thé^y were straight Mexican cattle, and 
,wer« veiy wild.'* '' James 6o6k8y,stocik-raiser, Toya: "I helped try to 
!]pea théW atir«^,.but coald not gèt them in the pen. They were poor, 
but wéré ïh travéliiig condition Jablia,tf propérlyloaded, to stand tlie jour- 
ney." T. B. Thompson, employé of the intervenor: "Cattle were pooe, 
•iïïeak, |if0't;gîdifft.'tbir)ik i!hiéyrîîr#;Abie :f6 niake'thèjduitt^ D. 

McWhbrtei^Vin -em|»loyé of the railroad company at Pecos^ in his depo- 
"siUbn:V''.,^.5^4'j^jil^.\s;er^^ 

had never been handled before, and were véry difficult to loaid in ciars." 
In connection with this witness' testimony it may be noticed that there 
18 a'l%ittër:*^<:tfis ià'th'e' i^coi-d, #ri#e6>'Aî<riî6i 1889',în whldh hê kys 
that he "superintended the loading of said cattlej that thé ôattl© 'wète 
in fair condition, but wétô Vi^y^wëàk. ' Thtey had teôvôr béén handled' lintil 
Williams' men began to gather them,- ahd T^^otiidn't graie or drink 
ecarcely at ail after they were put under herd; and at the time they 
wew driVéàS biSPô îwère *ery w^j'bôing 80 obstiôa'té'and utiruly'that 
when they T^^rfr iirilbadèd tîiey wëre exhàustedf and Wôuld not ^Vy to 
help themyel"\^àôat'' On the'ftrst tr&in loaded, wé wet&about four hPtifs 
loaditag theïil'j t^ the bèst of 'lûy r©colîectiôn. On the next train^ wfe be- 
gan loading àbout 9 p. Mivaiïd workëd alf hight, and didn'tget themloaded 
until 6 oï 6è30'A.'m. In the tnean time,- sortie of the cattle got down 
in oné bf thelOâded cars/ >W« had t» tinload it to get them upii Two 
of threé-— onllftwo, I thinkf---<wére siûothèred bêfote wé côuld get to 
thërn. Stiiné of them were so obstiriâte that'we bad ta lariat and drag 
thefto from'tïië cai', ând Boine of them were dowa before the train left 
thé station. I neVer yet had tô èoÈtend with as mean a lot of basiards 
as éhey weKê." G; Farnham, «onductor of One of the trains; "This 
traih^of stock Vi'aa in exceëdirigly poor condition. Thère were five head 
oflcàtfle left àt the Colorado stoek-yards by the consent of the party in 
obarge of said cattle. They' were îéft because. they were too podr to be 
Jreloadedi They* were not toô heavily loaded; but were tOo poor to be 
éhippédy and werè too Weak to stand up any length of time. This was 
the cause oftfee'whole trouble."': In bis officiai teport attached to his 
îdei^osition,be' reports the oonditlbn of the stock " very poor." P. L. 
Liïider, a coQdàetor in chai*ge of fiain: "I don'tknow of anystoèk be- 
ing injurëd rt'hilô in my chaire. Ffommy observation, they arrived in 
Big^Springs in good condition, and without ahy bein^ down or iûjured." 
Eèfertnce tb thenumbeT of cars show that Parnham's and liinder's re- 



UI8S0CBI PAC. EY. CO. V. T(:XA8 * P. EY. CO. 916 

ports were for différent trains. I. N. Cole, freight conductor, in charge 
ofone train; **The cattle on said train were in verypoor shipping con- 
dition; man}' of them too poor to stand on their féet. Everything pos- 
sible SKIS done to keep said çattle on their feet, but they were in sucb 
ppor cpndition that it was impossible." In his ofliçial report, ne said: 
"The cattie in this train were in very poor shippi^ig condition; many of 
them too poor to stand on their feet. Parties in charge did what they 
could to keep them up, but couldn't do so. No unusual delay," This 
conductor was in charge of one train from Baird to Fort Worth. C, M. 
EUiott, conductor on freight train from Big Spruigs to Baird; "I hâve 
no mémorandum showing the exact condition of said cattie when I re- 
ceived them ; only know that they were in weak and poor condition when I 
receiypd thçm at Big Springs. The attached statemçnt shows the condi- 
tion of said cattie when I jeti them." The attached statement shows 
that, in, five of the cars, the condition of the stock was good; in ail of the 
otherSipf the train it was bad. This report is signed by the employés of 
the intervenor in charge of the stock. J. M. Wyse, foreman of railroad 
yardsi^t Fort Worth; "They wçre in very poor condition, causedifrom 
çtarvatiop, I should judge." Attached exhibits showing one train, gên- 
erai condition of stock, "Fjut;" another train, "Bad shape; veiy poor 
and weak," 

The; depided prépondérance oi the évidence giyén; b^y thèse witnesses is 
that the stock was in poor condition when loaded oq the cars at Pecos, 
and many of them unfit to take the journey^, This évidence js corrobo- 
r^ted by the undisputed façts in the case, to-wii: That great trouble 
was had in loading the cattie, on the cars; that many gpt down and were 
injured befpi-e they had been çarried any distance, and by the presuipp- 
tion arising from the fact thât tlie cattie were wild, and had been ^iyen 
from 100, ,to 150 miles befprereaching the place of shipment. The con- 
clusion that I reach in the matter is that the damage tb intervenor's cat- 
tie grew oui of the poor condition of the stock; and a further examina- 
tion of the case satisfies me that it in no wise resulted from overïoading 
in the cars, or from bad handlîng of the train. In faut, the testimony 
of Mr^ J^nes, the agent of intervenor, who loaded thè cattie, iscpnclti- 
sive to my mind that the cars were not overloaded. Under the spécial 
contract nïade in the casei between the parties, the loading of thé cattie 
in thè' cars was to be ddùéby the shipper, who, by himself or by his 
agents, indicated the number of cattie to be put in each caf; The 
trarisportation was by thecar-load, and not per head of cattie, and,, cpn- 
sequently, the more cattie put in a car the greater the shipper's advan- 
tage. Mr. Jones testiiies on'the subject as foUows: 

"There Tfere twenty-eight car-loads of cattie and three cars of horges. A 
man, wliose naine I don't kaow, attended to Ibe loading of said cattie on the 
part of th^ railroad company, I présume he, was the yard-master of the road-, 
and be satpn top of the car, and counted the cattie as they went in. Said 
cars weireiôàdéd according to the size bf the cara, fî-ôin tWenty-two to twen- 
iy-Sve heàdin each carL I hâve had a goôd deal of expérience in sbipping 
cattie over railïoads. I tbink I am compétent to judge of the number tO be 
put in a car loi shipment. Ithitik the number % put in was the propei; .num- 
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ber, a&d as stated above. Said^ttle were properly loaded, iand were not too 
much crowded to travel with eaae and safetj. I paid for cais in accordanoe 
with the lengtb of the cars." 

The évidence shows that one 6f the trains loaded with cattle ran froiu 
Pecos to Fort Worth in less than 28 hours, and that the other took some 
hours over. The cattle were ribt unloaded for feeding and watering be- 
tween Peèos and Fort Worth. It is extremely probable that the bad 
condition of the cattle at the time of shipment was aggravated by thia 
long trip Withbut food or water. How much this contributed to the in- 
jury of the stock does not appear. According to the testimony of Jones, 
the agreenient with the oompiany was that the cattle were to be run 
through tp Fort Worth, ànd therô unloaded and fed; and in pursuance 
thereof he téstifies that he prepaid freights, and also for feeding said cat- 
tle at Fort Worth. The spécial contract, produced on the hearing, stip- 
ulâtes thàt "the shipper, àt his otvn risk and expense, is to tàke care of, 
feed, wateï, and attend to the said Stock, while the samè is being loaded, 
transportédy unloaded, and reloaded. " 

Article284 of the Revised Statutes of Texas provides that " it shall be thé 
duty of a colâitnQn carrier, who cbhveys live-stock of any kind, to feed âhd 
Water the saïiïé during the timë o(f cQnveyance, and until the sàme is deliv- 
ered to the consignée, or disppsed of as provided in this title, ùnleès 
otherwise pïovî^eâ by speciàd coAract." As there was a spécial con- 
tract in this casé (1) that the cattle werô to be fed and watered at Fort 
Worth; ahd Çâf) that the shipper was to tàke care of, féed; watèr, and at- 
tend to said stock; and aS there ià ho évidence in the record, or even pre- 
tense on thé part of the intervenbr, that hé or bis agent called on the car- 
rier to stop fpr feed ànd water ai any other place thàn at Fort Worth,— 
itwoùldséérû that the carrier i3s excuséd from responsibility for any dam- 
age resulting from the failuré to feed and water the cattle between Pecos 
and Fort Worth. 

Section 4386- of the Revised Statutes of the United States provides: 

"No railroad oompany within JtietJnited States, whose road forms any 
P^tofa linepfi road over whiël\ ëattlé, Bheep, swine, or otber animais are 
çonveyed from ône state to anoEher, ! * ♦ * shall confine the same in cars 
« * ♦ifbr a- longer period than twenty-eight consécutive hours, without 
unioading tbe saine for rest, water-, and feeding, for a period of, at least, flve 
consécutive hours, unless pcevented from so unioading by storm or other ac- 
cidentai causes." 

One of the trains carrying Inteïvenor's cattle went through to Fort 
Worth in lèss than 28 houià; une was over 28 hours. The cause for the 
delay is not apparent. It is eaëy^^to imagine, however, that it was thé 
fesult pf accident. If there hadbeen no spécial contract betweeO the 
parties, as iatithorized by the laWof Texas in regard to this matter, it 
■Bfpuld seem that iirider the Uhité<| States statute, àbove qubted , the tîarrier 
was in fault aatoohepf thèse trainii and that f he favîlt résnlted in damàgia; 
but considering the spécial contract, and the i'act that the évidence is not 
suiïiciently speciâo to enable the court to assess the damage arising from 
fàilure to feed ànd water, I am of the opinion that the intervenor can 
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tàke nothing on that score. And on the whole case, as made by the évi- 
dence, I am of the opinion that the master's report, so far as the cattle 
in question are concerned, should be sustaiued. 

It seems that, in the shipment of stock, there were three car-loads of 
horses, ail of which arrived at the destination, and were delivered in 
good condition, except two, which were short. They are not accounted 
for in any way by the évidence in the case. Their value, from the tes- 
timony of witnesses, runs from $30 to $50 each. I think $75 for the 
two would be a fair valuation. Thîs amount the intervenor should re- 
cover. The master's report will be so amended as to recommend pay- 
ment of $75 to the intervenor for the two horses claimed, and thèreupon 
ail exceptions willbe overruled, and the master's reported confirmed and 
approved. The costs of the clerk, marshal, and spécial master, in and 
about this intervention, will be paid by the recel ver. The master's com- 
pensation is ûxed at $75. 



MissoTJEi Pao. Ry. Co. V. Texas & P. Ry. Co. (Bosa d oZ., Inter- 

venors.) 

(CircuU Cowrt, E. D. Louislana, April 1,1890.) 

1. RâiLBOAD Fntis — Keoligbîîob — Pbopek Appmancbs. 

When damage has been caused by sparks f ro m a locomotive, in order to rebut the 
presumption of négligence on the pan of the railroad company it must be sbo wn not 
only that the locomotive was èqùipped with the most approved appliances in the 
way of a spark-arrester, but aiso that it was operated Dy a skillful engineer, in 
a careful manner. 

2. Samb— Evidence. ^ 

A locomotive which throws sparks to the beight of 50 f eet, and to a distance of 100 
to 150 f eet, is not equipped witn a proper spark-arrester. 

* In Equity. On exceptions to the master's report. 

Interventions of John Boss, T. W. Wilson, W. J. Kuykendall, G. W. 
Ramsey, L. P. Cosens, W. J. Worder, E. S. Boone, and A. Leeson. 
W. S, Bmedict and H. L, BenÛey, for intérvenors. 
Hotoe & Preniiss, for défendant. 

Paedeb, j. Thèse interventions are ail for damages caused by 
-fire on the night of the 6th of August, 1888, originating from sparka 
from an engine operated by the receiver on the line of the Texas & Pa- 
cific Railway. There does not seem to be much doubt under the évi- 
dence that the fire was caused by sparks from the engine No. 65, puU- 
iug a freight train operated by the receiver. The master reports as foi- 
lows: 

" The défendant attempted to rebut the prima facte case of négligence raised 
by the proof of the origin of Ares by showing that It had used ail pi-oper ap- 
pliances and proper inspection of ilâ enginés; but thé naaster, upon a carelïul 
■examination of ail the testiuiony,' is of the opinion tbat tlie prima fatiiecaMe 
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raised has not bepii overoome, and that the négligence otthe défendants was 
theproximate çausç of thç firea allçged and proved." 

In the case of Railway Go. vt :B«nson, 69 Tex. 407, 5 S. W. Rep. 822, 
the suprême -court -adopts the opinion of the ' commission announcing 
thè following raies With regard to ■ fires caused by railway locomotives: 

"Whèn property situate contiguoùs to therightof wayôf a railroàd Com- 
pany is burned by sparks emitted t'roni the compauy's locomotive engine pàss- 
ing over the roadi which ignite the dry grass on the right of way, and in-, 
jury results therefrom, in a suit tôt damages brought by the injured party, 
the biirden of proof is on the railway pompany to show that, there waa no 
négligence." This"burden. of piroof is, however, satisfied when the com- 
piàny siiows by iindisputed évidence that it was using àt the time, and upon 
the véry engin èlh question, the beat and- most approved mechanical appli- 
ances known and in use to prevent the esuape of 8re from its engine and 
spai'ks from the snïoke-stack, and tbatthe same w ère in good repair and condi- 
tion, and were operated by a skillfui engineer in a careÇul jnanner." 

Witnesses for the intervenors swear, and there is no contradiction, 
that the engine, at the time and place in question, threw out sparks and 
fire to a height of 60 or more feet, and to a distance of 100 to 150 feet. 
The évidence with regard to the condition of the engine and ita inspec- 
tion is as ibllQWS: ) ;' . : 

William Keefe, for the defend^njtj,itestified: 

"I was employed on the BigSpring section about August 6th, last, in the 
capacity of inspeotw of boiler shops. , L^am supposedto know the condition 
of every engine that cornes into the shops, in regard to ash-pan, etc. I ex- 
amined the engines rnnning on this division between Baird and Toyab, and 
thèse engines were the onès that passed Trent. Betnember engine Ko. 55 
vfery well. * * * To the best of mybelief, the âpirk-arrester on engine 
!)5, alongabout the eaily part of AUgiist Isist, was in gqod condition; becaùse 
none leave the shops unless they are that way. It is my duty to stop tbem 
unless theyare'in good condition. The same kind of spark-arrester Was used 
dâ that engine that is used on all thë râst pf them. This engine lias no ex- 
tension front on her; she has got thi diainohd stackl Hâve bpen employed 
in working around locomotives since the lOthdnyofJanuary, 1866, andihave 
worked on three différent roads.' 'I ivorkèd'for one rdadïor eighteen and a 
half yearà, and another one threé itoonths; and I ani bere very nearly flve 
years. As regards thequallty'of^spark-airrèster used on engine Ô5, ascora- 
pared with other sparkrairesters ip use,, they don't use, Any flner netting on 
any road that I hâve ever been with. As rçgards the (njallty of spark-arrester, 
I don't believe I hâve ever seen any better on any road than on this road. 
This 55 was a diamond stack; the extension front is the latest improvement. 
Tiré extension front T^fasùsed Onthtt Ôther rdads that I Svas connected with 
belore I came here^ but they were/ahout dlvided half atiâ half. If the netti ng 
oijtt diamond stapk is in good condition, it won't allow any fire to escape that 
WQUld do any in jury. You mighttseia a little hit of.» spark fly up. If I 
saw an engine with a diamond stack passingby me on ihe Une of the T. & P. 
roâd, and sawspatks ésdâping in cousiderable nnmbers, flyihg ten and fifteén 
fetetabove thé chîiifftey, as to whëther thé' spark-arrester was in good condi- 
tion or bad condition woiild be altogether owing to the kind of fuel tliey had 
in her,-— wood or; coal. If I knew she WitâhUrning nc^hing^bnt coal, I wOUld 
say she wasi in; bad condition. Ànybody knows theie are more spaiks 
con^e from a woçd &re.than coal; there is more danger in burning wood. I 
would say sb« wa» bucning wood, if 1 1 saw, sparks as bigh as ten or fifteen 
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-feeti: ;If ,i saw an engine paasing'that vsras blowing oût gréât numbérs of 
spjarfeg, I woulcl not know vc héther, it had a poor spark-çirifester or a good one, 
as it ijQJghtbe in pretty fair sJiape;.it would not be a flrst-class apark-arrester 
tp pemit'tjiat sort of thing, but it might be a mediuin orie. I do not person- 
ally go aroiiiid every day to inSpect eyery spark-arréàter that cornes in that 
shôp.'bût ï hâve a man thiat goës around to inspeet them, and when I hav'e 
any ide^ 'thattliey hâve got in nuy bad conditioii, I inspéct thém myself. It 
is too long ago for me to say îf I persônally inspeoted 55. Don't knûw Who 
tnvented.thediamond stack spark'arrester. It is conâidered that the exten- 
sion ff oi?fc is a saving of fuel. Both are used on this road , Blthough, to the best 
of my knowledge, they are about equally dividèd betweén Baird and ïôyab. 
They ^re botli eonsidered equally good spark-arreâtéts, but the extension froiit 
is'ùsea On acéount of the savingof fuel." 

. Thejï) is np évidence in the record as tP hpw tï^e engine was operated 
at tne tinie in question. If the évidence is taken as satisfactorily estab- 
lishmg tnat the engine NTo. 65 was equipped with the most approyed 
appîiai)<;^ in the way of a sp^rk-arrester, and that 4jje same viras regU- 

,]arjy in^péîçtjed, eyery timq it entered or left the sh.pj's, still it fa,il8 to re- 
îieye th,ç féceiver, undér the rule above quote^,Jç^ tpat it is npt shpwn 
that the .epgine was, operated by a skillful engineer, and in.a care/ul 

.nianûer. .;,,!' . ' , ,'" , , ,;, ^,''' '.. r\ • 

As the fiYÎdenoe is uncpntradicted that the engine threw sparks to Ihe 
heigbt.of $0 feet, whiçh wei:e carried a distance, pf 100 teet from the 
road, iï is l'air to présume^ nniler the tiestiniionj; pf Keefe above quoted, 
that tbe sçark-arrestei; was oatpf order, and 'that tbe engine was npt op- 
erated ïh à careful man.ner. None of the employés on the train çau^iflg 
the fi^e werfi examined in the case. ^ , 

On the vhole case, wbich I ïii^ve carefully exaçjined, I agrée with tbe 
condusjipns of the master, and bis reports wlll bé cpuârmed. 



TOWNSEND V. liAJXGVEB. 
(CirotM Court, E. D. LoyisUma. Aprll 11, 1890.) 

Màstxb and Servant— NBOLioKNCB—DAiroEBonB Emplotment. 

In an action by an employé for injuries reoçivect Irom machinery, the pétition al- 
ïegei that his hand was cru^bed by cog-wheels whilahe was brushing them off, and 
that he was Itiexperienced in hanâliag machinery, and dld not know and had not 
been told of the danger. : Beld, that he oould notrecovar, as the danger was ap- 
parent^ and incidentu to the employment. 

BAME— iiXPOSBD Machinebt. 

In such au' action, the f allure of the employer tb'providé coverings for tbe'cog- 
wheels is not négligence per se. 

At Law. On exception to the pétition» ' ■. 
Action by John Townsend against Justin J. Langles. 
B. F. Ibrman and L. Posey,{oi plslnûS. iv 
J. ./Is. ZJeniéj for défendant. - ;• ^ 
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BiLLiNGS, J. This cause is sobmitted upon the pétition and an ex- 
ception thereto in the nature of a gênerai demurrer, and présents the 
question wKether any cause of action is set forth therein. Tbe pétition 
States- iJiâti the plaintiff was a workman employed by the défendant in 
the latter'ç factory; that whije attending to and operating a machine 
known as a ''dough-mixer," where he had been directed to work by the 
défendant or his foreman in saiid factory, his hand was violently, sud- 
denly, and tfrithout his fault, and without any means or power on his 
part of preventing it, or any knowledge of the danger that threatened 
him by â tioçtion of the machinety of said mixer, viz., the cog-wheels, 
80 crushed and mutilated that, notwithstanding ail effort on his part, 
his (plaintiff's) hand, in conséquence of the injury so received, had to 
be ampuMe^; fend sowas lostto him; that the plaintiff had worked but 
a few days îti ëonnection wîth the dough-mixer, although for a longer 
period ètfiplèyéd in défendant*^ factory; that he wàfe iïiexperienced in 
handling iflàicJbitiery; that the àècidéiit happened thrbugh no fault of his; 
that ihë défendant riever told hîin nor did he know ôf thé danger; that 
the do\igh-iiiiiëir'#as running ftt an unnècessarily and dangerously high 
rate ôfspéed; that plairitiff at thè time of his accident was engaged 
in brusjiing off, with a haii; brugh, the machinery and cog-wheels; and 
that his in|ù^ was due to the' willful and illégal ûegïêct on the part of 
the defeûdàint to warn the plaintiff ôf his danger, and of the dangerous 
character 6f the machinéty, iând to provide coveringé around the cog- 
wheels. 'Bfé'aléo avers thàtsûôii coveiings were pjrovided and placed 
around ' yitnîlàr dàachinëry in othér parts of the faôtory . 

The question presented by the demurrer; and àt thé argument upon 
it, isthisï,-î)idûdt the plaintiff," When he agreed to Work at the dough- 
mixer, asstiniB'a risk, tô bè bofetiéby himself, of ail the circumstances 
ont of which he says his injury arose? So far as relates to the absence 
of the covering upon and around the cog-wheels, this fact bas been held 
by VBry highly esteemed àùtEorities not to be per se négligence on the 
part of the employer. Schrœder v. Car Oo., 56 Mich. 132, 22 N. W. 
Rep. 220; Sanftom ,v. RaUrond 0?., 35 Kan. 292, 10 Pae. Rep. 860. 

Itis settled lawthat, sb far as open and visible causes of injury incidental 
to the emploympnt are concerne^,, the employed, as between himself and 
the employer, ïacitly agrées to ruri the risk. In Tutâe v. Railway Cb. , 1 22 
U. S'. , at page 19.5, 7 Sup. Ct. Rep., at page 1168, the suprême court of the 
United- States lay down the principle of law as foUows: "The rule is 
now well sé^ttied tbat, in géil^tal, wheri a servant, in the exécution of 
bis masterJs business, recéives an injury which befalls him from one of 
the risks incident to the business^ he canriot hold the master responsi- 
,lple,, but. m,UBt Ijear the conseqiwsuces himself;" and that Court in that case 
held that à brakeman was bounii to exercise the care and caution which 
the périls of the business demanded. In a late case, Oarey v. Sellera, 41 
La. Ann. 500, 502, 6 South. iRep.' 813, the suprême court of this state 
bave, with great précision, laid down the same rule. I think the text- 
writers, and ail the well-coasidered cases, establish the same doctrine. 
Attention was called by the counsel for plaintiff to Myhan v. Powe 
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Oo. , 6 South. Eep. 799. The occult nature of the business in which the 
employé was employed, viz., that of generating and distributing electrio- 
ity, may hâve been the ground of the ruling there made. Hère the 
whole source of danger was most palpable. I think the exception ia 
well founded, and should be maintained. 



Ballin d cd. V. Magonb. 
(Circuit Court, S. D. New York. April, 1890.) 

1. CusTOMS DxJTOss — Classification— Mancfactukbs op Wohbtbd. 

Worsted doths or ooatings, known in the trade as "diagonals,""cort8orew8," 
"fanoy weaves, " etc., maDufactured entlrely of yarn produœd from wool of tne 
sheepby cardin;;, combing, and splnning, a process resmting in a product known in 
1883aaa priortheretoas "worst^ yarns,"are "manufactureB of worsted, " under 
Bcliedule K, (paragraph 363, Tarifl Index, New,) of the tariffl aot of March 8, 1888. 

8, Samb— WooMN Cloths. 

The statute itself recognizes a dlfterenoe between Woolen and worsted articles; 
and the Words "woolen cloths, "used in paragraph 862 of the same schedule, are to 
be taken as inoluding only those woolen cloths which are not worsted, or comiMsed 
of worsted, within the meaning of those tenus as used in the tarife act. 

iSyllabus Iry fhe Court.) 

At Law. 

Action to recover back duties alleged to hâve been illegally exacted 
by the défendant, collector of the port of New York. The goods in- 
volved in the présent suit were imported by the plaintitfs from. England 
in April, 1889, and wereentered as "worsteds," under Schedule Kof the 
act of March 3, 1883, (paragraph 363, TarifiF Index, New,) a part thereof 
being valued at not exceeding 80 cents par pound, and claimed to be 
dutiable at 24 cents per pound and 35 per cent, ad valorem, and a part 
at not exceeding 60 cents per pound, and dutiable at 18 cents per pound 
and 35 per cent, ad valorem. The collector classified the merchandise 
as "manufactures of wool," and as "woolen cloth," valued at less than 
80 cents per pound, and dutiable at 35 cents per pound, and 35 per 
cent, ad valorem, under par^raph 862 of the same schedule. The plain- 
tiffs duly protested, and appealed from the décision of the collector to the 
eecretary of the treasury, who affirmed the classification of the collector. 
The plaintiffs' witnesses proved on the trial that the goods in suit were 
manufactured, as to part oftheni, from fine, cross-bred Australian wool, 
of a fibre of from 2i to 5 inohes in length, and, as to the rest, from low 
grade Australian cross-bred wool, of a fibre varying from 5 to 9 or 10 
inches in length; that the wool was scoured and otherwise prepared; 
then carded, and afterwards corabed by a machine known as the "Noble 
Comb,'.' by which latter process the "noils" or short and broken fibres 
were removed, and the remaiuing fibres laid straight and parallel, result- 
ing in a product knowiï as "top," which was further drawn ont by a 
process of "gilling" and drawing, and finally spun into worsted yarn, 
and that the goods in suit contained nothing but such yarnj that so- 
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called:^^rttx)leà3 yarïx" waftnot combe^* nor the fibres ofthe wool laid 
parallel, noritbo:",nOils" extra^ted... Plaintiffs also produced testimony 
to show that j^arnsLsimilar to thoêe frotn which ,the goods in suit were 
manufactured wereïknpwn to Ithetrade and comirjerce of the United 
States, in and prior to the year.1883, as worsted yarns, and that th© 
Noble comb had been used in the manufacture of such yarns as far back 
as 1871; also that goods similar in character and qualityto thoseinsuit 
were imported into the United States in 1882 and prior thereto; that 
they were known in the trade at that time as "worsteds," "worsted eoat- 
ings," and by other spécial nanlés. That the term "wooleu cloth" had 
a restricted meaning in the trade at the date of the passage of the tariff 
act of 1883, and ïéferréd to bt'oaddoth. 

The défendant ofFered to prove that only long "combing wool" of from 
5 to 12 inches fibre was "coaib0(i*' àhd spun into worsted yarn at the' 
date of the passage of the tariff act 'èf 1867, and of prior tariff laws; also 
tb show wbftt were known as "w.qrâted stuff goods" before 1867, — ail of 
which testiniony was excludedby the court. Défendant then proved, 
by unconfradicted testimony, that, in 1888 fine, short staple clothîng 
wool, not exceeding 1} inch in length of fibre, could be convertedby the 
Noble comb aûd the so-called "wctrsted process" into worsted yarn, or 
by the so-càîled "woolen process" into woolen yarn; that much of the 
process was the same in both cases, induding the carding of the wool, 
and that both characters of yarn were spun on the same spinning-ma- 
dhines, "throstléframes," and^ "mules," Ihe "mule" giving in both cases 
a soft, tender J^arn; that the process; of weaving the so-called "worsted 
doths" was identical, or nearlyisbjJwith the weaving of so-called "woolen 
fabrics;" that the worsted clotbs (Were often "milled and fuUed," viz., 
shrunk by machinery acting with aoàp and water, in a similar manner 
to woolen fàbrics, although in a less degree; that the worsted coaîings 
were "gigged," s6 as to raise the nàp slightly, very much as other woolen 
doths were "teasled;" that the worsteds were "sheared" or "singed" by 
a process doselyreéembling the tiîëatmeiit applied to the so-called " wool- 
ens." Défendant proved by expert testimony that a "tapestry worsted " 
yarn was known to the carpet tfade in 1888 which was not "combed," 
but was spun with the short fibres or "noils" among the longer; also 
that there v/aa aniârtide in the trade known as "cotton worsted," which: 
contained no wool whatever. The défendant produced a number of wit- 
nesses prominent in the trade, whotestitied that in 1883 and prior 
thereto the words "woolen cloths" had no différent meaning in trade and 
commerce irom. the ordinary signification ofthose words in the English 
làûguage, and induded ail the varîeties of woven fabrics madeofwool 
sùitable for garmeiits and other purposes, which fabrics were known by 
aigreat number of spécial names; teuch as "broadcloth," "cassimeres," 
^•beavers," "chinchillas," " worsteds,":!' diagonals," "cbrkscrews," "serges," 
etc. At the dpseof the testimoiiy thé plaintiffs' counsel moved the court 
to direct a verdict for the plaintiffs, and the United States attomey made 
a like motion for a direction in favor of the défendant. The court de^ 
Eied both motions. 
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The plaintifife presented to the court a number of requests to charge 
the jury, the principal being that the tariff recognized a distinctidn bô» 
tween wool and worsted, and diflferentiated them; that. the désignation 
of "cloth " ia not more distinct! vetban the term "manufacture of worsted." 
The défendant likewise presented a number of requests, the following ber 
ing the principal: , 

"Worsted cloth or worsted suitings are not mentioned or provided for by 
either of those naraes or désignations in the tariff act of March 3, 1883, and 
if the jury find they were generally known andconsidered as belonging to and 
included within tlie class designated 'woolen cloths,' at the time of the pais- 
sage of said act, their verdict should be for the défendant. (Refused except 
as charged.) * * * The names* worsted suitings' or 'worsted cloth,' un- 
der which names.the plaintiffs claim the merchandise in suit was known in 
trade and commerce in 1883, not being in the tarifC act of 1883, the burden of 
proof is on the plaintiffs to show by satisfaelory évidence, not merely that 
such njerchandisë was bought and sold by such trade names, but that the gên- 
erai words 'wooten cloths,' usedin the tariff act. which otherwise wouldeover 
them, did not cover them in the trade and commerce of this country in 1883; 
and, unless the plaintiffs hâve furnished sucli évidence to the satisfactioti 
of the iui:y, the défendant is entitled to a verdict. (Befused, except aS 
charged.) * * * If the jury should flnd that the goods in suit are not 
within the gênerai term nvoolen cloths,' but are fltly described or corppre- 
hended equally within the terms 'manufactures of wool' and 'manufactures 
of worsted,' thélr verdict should be for the défendant. (Befused, except as 
charged.)" 

Stanley, Olarke & Smith, for plaintiffs. 

Edward Mtchell, U. S, Atty., and Henry Q. PhM and Jamea T. Van 
Rmssdaer, Asst. U. S. Attys., for défendant. 

Lacombe, J. (ckarging jury.) This controversy concerns articles 
daimed by both sides to be. dutiable under Schedule K of the tarifif 
of 1883, providing différent rates of duty on articles generally described 
in the title to that schedule as " wool and woolens." One paragraph of 
that schedule, and it is the one under which the plaintiffs claim that 
their goods should be classed,:reads as follows: "363. Flannels, blank- 
ets, hats of wool, knit goods, and ail goods made on knitting frames, bal- 
morals, woolen and worsted yarns, and ail manufactures of every de- 
scription, composed wholly or in part of worsted, the hair of thealpaca 
goat, or other animais, (except such as are composed in part of wool,) not 
specially enumerated or provlded for in this act," shall pay duties varying 
according to their weight and value. You will observe, in connection 
with this paragraph, that the rate of duty on ail the articles named 
therein is the same. Again, you will observe that two " yarns " are 
mentioned in the paragraph,^-a "woolen yam" and a "worsted yarn." 
Again, you will observe that the proviso or exception, "except such as 
are composed in part of wool," by the use of the plural word "are," re- 
fers to a plural subject. If it read "manufactures of every descrip- 
tion, composed wholly or in part of worsted, the hair of the alpaca 
goat, or other animais, (çxcept such as is composed in part of wool,)" 
—ihe proviso would refer to Ûie composition of the worsted, and not to 
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the com|)Osition of the entire manufactures. In other words, if the 
Bingular Word was used in the proViso, then the manufactures of worsted 
whichare dutiable under the section would be only manufactures of the 
kind of worsted which hâve no wool in them. The paragraph under 
which the défendant claims is No. 862: "Woolen cloths, woolen shawls, 
and ail manufactures of wool of every description, made whoUy or in 
part oftrool, notspeciaJly enumerated or provided for in this acl," shall pay 
duties varying according to their weight and. value, and at a higher rate, 
for corresponding weight and value, than the duty laid by the section 
under which the plaintiffs claim. 

The défendant contends that thèse articles are dutiable either as 
as "woolen' cloths," under the phrase "woolen cloths" in this paragraph, 
or as manufactures of wool. As woven fabrics, sui table for garments 
and other purposes, they are undoubtedly cloths. But the tariff does 
not in this paragraph provide for ail cloths, but only for woolen cloths. 
Indisputably the plaintiffs' goods are made entirely of wool, in the 
sensé that they are composed whoUy of the hairy growth which is sheared 
from the back of the sheep. Bût are they by virtue of that fact alone 
to be classed for tariff purposeiS in the group known as "woolen cloths?" 
It appears that woven fabrids made of sheep's fleece or wool are very 
numerous, and no spécial tradq use of the phrase "woolen cloths" is 
shown. In the ordinary use of language, that phrase would cover ail 
Buch fabrics; and the mère use of spécial names for spécial varieties of 
such fabrics would not be sufïïcient to take them out of the group de- 
scribed by the gênerai phrase,, linless the général phrase was itself re- 
stricted by trade usage. The tariff act itself, however, recognizes a dif- 
férence between woolen and worsted articles; between goods composed 
of worsted and goods composed çtf wool. We find the words "wool" 
or "woolen" ànd '' worsted " useS in contFast at least six times in this 
very schedule; and the exatainàtîon of successive tariff acts, back to, 
I think, 1816', shows an unbroken continuance of such contrasting 
me. It seems piain, therefore, thait the words "woolen cloths," used 
in the paragraph on which thè defeiidant relies, are to be taken as in- 
clnding only those woolen cloths which are not worsted, or composed 
of worsted, within the meaning bf those ferms, (that is, "worsted," or 
"composed ofwofôted,") as used in this tariff". 

Upon this distinction, then, between the wool which is known to the 
tariff act as "wool," and the wool' which is known to the tariff act as 
"worsted," the détermination of this case rests. If the articles imported 
:by the plaihtifife are composed wholly or in part of worsted, and con- 
• tain no wool, (except such worsted,) then they are entitled to your ver- 
dict; otherwise nôt. And, of couî^sè, the burden ôf satisfying you by 
•a fair prépondérance of proof that their goods are whblly of worsted 
rests upon thémj for, as the collecter is a publie officer, his décision is 
presumed tô be coWect, in the absence of proof thàt it is erroneous. 

Much of the difficulty which is encountered in customs suits is elimi- 
nated for you by the very full testimony producèd by the plaintiffs. 
They hâve shown, by the évidence of the men who made thèse goods, 
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ail the steps of their manufacture, from the fleece to the completed arti- 
cle. It is unnecessary for me to review this testimony. It bas been so 
fully illustrated by samples of the Successive products that I am sure, 
althougb it was given over a week ago, tbat you still remember it dis- 
tinctly. It will be enough to remind you that it appears from the proof 
that the goods were woven from yarns produced by a process knowQ in 
England and hère as the "worsted process;" that oue feature of that pro- 
cess was the opération known as "combing;" that yarn produced by that 
process waa known in 1883, in England and hère, as "worsted yarn;" 
that the wool from which that yarn was made came (as to some of the 
goods, the samples in the books) from Australian cross-bred sheep, and 
as to other of the goods (the samples in the brown paper) from English 
sheep. The évidence of the défendant further shows that wool, in ail 
respects like the wool of which the yarn composing thèse goods was made, 
came to this country prior to 1883, and, as the witness Whitman says 
he teistified before the tariff commission, (which sat in 1882,) was then 
very largely used in combing-mills in this country to make yarn for the 
manufacture of worsted cloth. As to what was the component material 
of theee goods there can be little doubt. What you are next to déter- 
mine is whether that component material is "worsted," within the mean- 
ing of that word as used in the tariff. 

In passing thèse acts, congress, as you know, iegislates for the tradé 
and commerce of the country; and when it uses words which are recog- 
nized by persons engaged in that trade and commerce either as words of a 
common meaning, or as words with a spécial trade signification, it is 
supposed to use those words in the sensé in which persons engaged in 
trade and commerce would understand them. What, then, did con- 
gress mean by the words "composed of worsted?" What is this 
"worsted" which congress refers to assomething différent from wool, al- 
though, as the évidence shows, it is in fact sheep's fleece? That is a 
question for you to détermine, and to détermine from the évidence. 
Without v.rehearsing the évidence on that branch of the case, I may 
briefly call your attention to one or two considérations which may assist 
you iu reaching a conclusion, The distinction is notone which congress 
has created; evidently it found it in existence in the community and 
adopted it. While there may be contradictions between the testimony 
of the différent witnesses on other points, there, is at least, substantial 
concurrence in the proposition that there is some différence between, for 
instance, worsted yarn (which one witness characterized as the crudest 
worsted product known to corùmerce) and woolen yarn. Again, that 
différence (between the yarns, I mean) is not a purely arbitrary one, — 
a différence in name only. There is, as the évidence shows, a différence 
in fact, whether such différence is accentuated solely by the process of 
manufacture, or partly, also, by the kind of wool used. Again, you 
will understand that congress, in legislating for the commerce of the 
country, dpes so after familiarizing itself with the conditions of such 
commerce. When, with the lapse of time, new processes become known 
to trade, old diflferences are obliterated, or new ones created, congress 
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iB supposed to keép înfôrmed as tosuch change, aûd when it passes a 
tariff act we àssutoe that it doèâso 'with full understanding of the con- 
ditions Of things when it legislateâ: Sô, when in the tariff act of 1883 
it lisèë a Word which would be then recognized by: community at large 
as eipressing a partictilttr idrà, we-inay Safely conclude that it uses that 
Word te express the idea- which it imported in 1883, not to express the 
ideà Wlîich it may hâve imported ia: 1816. This we would be entitled 
tô àsâtime without évidence, but in this Câse we haveproof to lihat eflect. 
ît'àppekrs that a conamissionî sat to take testimony (atnôngother things) 
as 'tô' thô wool industï^ and the wool tràde, and onëof the witnesses who 
hétà teatified hère appettred before it, and gave évidence on behàlf of an 
lâssbdation, — the Nàtiôiiàl Association of Wool Manufacturera, I think, 
•W'aa the name,— and'lt wûs upoii the report of that cominission that con- 
greâS' îrarngd the tariff act of 1 883 . So y ou sée that We are entitled to 
àsStiiiïé that congreâis knéw the condition of things. in 1883, and acted 
acdôrdihgly, and it ié foi' that reason that I excluded testimony as to the 
situation in 1867 or 1842. * ' 

' A^ain, we are to assume thàt congress means something by the phrases 
which' it uses. Youwili remember thàt there seemed' to bé some dif- 
ficultyin definirig' the Word "worstèd."' One witnessXI think it was 
Mr. Juilliard) told y ou that he and some 30 of his associâtes were un- 
ablé, àftermnch discussion j to sàtisfy themselves as to what "worsted" 
really wàSé Ariother WitneBs (Mr. Ammidown) likewise said that there 
was hO àuch thingaa worsted; that "worsted" waS an adjective, not a 
iloun; that there was "worsted yaru," worsted being used adjectively, 
blit thftt4here was nostich thing as a noun "worsted." Nôw, the phrase 
"compôsed of worsted" is uSed three tiraes by congress in this very 
seheduleV— the word'* worsted "being used as a noUn, whether in fact it 
is or i§ not a noun. Whether by that word cdhgrôss meant "combed 
wool," (la phrase used in thé tariff of 1842 apparently as a synonym of 
" worsted , ") or meant " worsted y arn ," which the defendant's évidence shows 
tb be the érudest worstèd product known to commerce, or whether it 
meahtan ûnidentified a,nd unidentifiable something, which is produced 
someWhere between the Wool top and the worstèd y arn in the process of 
raanufacttiring worsted yftrn,— whichevér of thèse, or whatever else con- 
gress may hâve meant, it is for you tO find out; but you are to find it 
eut on the theory that congress meaiit something by the phrase "com- 
pôsed of worsted." Finally, then, you will from the évidence before 
you déterminé what was irieant by the expression "compôsed of worsted," 
in the ;^ear 1888; how it would at that time hâve been understood by 
persons ehgftged in trade and commerce, or by the community at large, 
if it hadnû spécial or péculiar trade meaning. Having reached a con- 
clusion Tipoin that point, yoU will next consider whether thèse goods im- 
pèrted by the plaintiffs are correctly described by that term. If you 
^irid thât they are, and that they contain no wool which is not worsted, 
your verdict will be for the plaintiffs; otherwise for the défendant. 

The jury found a veiiiict for the plaintiffai ■ 
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Stetsond. The Gladiatob, 

Samb ». The George Moo». 
(IHsIHot CourL p. itassaelmsetta. Apfll 3, 1890.) 

1. CJoLLisioN— Betwbbs Stbam-Vbssbl and Tow. 

As tjje gteam-yacht 8. passed out from her ancborsgemider a hard-a-port wheel, 
a steaib-tue was obaerved on lier port bow, aboat 800 f eet distant By signal, it 
vras Sf^reed that the S. shonld pass astern, while tbe tug kept ber course, and tbia 
S.'g wlteel was put to starboard, and sbe continued witbpnt slackening speed until 
a^iiïost under the tug's stem, between her and her tow, whicb was connected wrttb 
nerby a hBwser, and which was then flrst obseirved by the 8., whbse engines wora 
then reversed, but tha tow oolllded with her. The 8. had no forward lookout. 
. Jïeià; tbàt the â. was in fàult for not haring a lookoùï, for not sooner seeing^h's 
tow, atid for not slackening speed. 

2, 8XMB— Nbs^,i&bnob. 

After the agreement by signal, it was not négligence in the tug to continue with- 
out change of course, though the 8. would otherwise hâve had tberightof way,«nd 
' the tug hAdtbs right to présume, that the S. would obserrethe tow. 
8. Sahe. 

. the tow haring no propelling power of its own, there ia no ground toi oharging 
./It with négligence. , ■; 

Libel for Collision. 

T. JS. Ruasdl and D. A. Dœr, for Uhelant, 
C. W. (Mff(rrd, for tbe Gladiator. 
Fredmek Dodge, for the George Moon. 

Nelibon, J, This libel was filôd by John Stetson, owner of the steam- 
yacht Sapphire, against the steam-tug Gladiator and the barge George 
Moon, to recover damage cansed by a collision, which occurred in 
Boston harbor on the 17th of September, 1889. At about half paat 
3 o'clock of the afternoon of that day, the weather being fine, the Sap- 
phire left her anchorage on the South Boston side of the harbor, oppo- 
site the Commonwealth docks, with her owner on board, bound ont. to 
Sea on a pleasure trip. About the same time the Gladiator started out 
from the Eâat Boston side, having in tow astern with a 60-fatbom 
hawser the coal-barge George Moon, and was just tuming into.the main 
channel on her way down the harbor, bound for New York; her speed 
being about six knots. As the Sapphire passed out from her anchorage 
on a circling course under a hard-a-port wheel, her master, who was on 
the bridge at the wheel, observed the Gladiator over his port bow, about 
800 feet distant. At this point the Gladiator sounded two blasts on her 
steam-whistle, signifying to the Sapphire that she was keeping her 
course, and that the Sapphire, if intending to cross her course, should 
pass astern . She also slackeiied h'er speed ; The master of the Sapphire, 
after assenting to the course proposed by the Gladiator by two answer- 
ing blasts on his whistle. put his wlieel over to starboard; but intent 
on watching the tug, now round on his starboard bow, he did not see 
the barge towing astern on his port bow, or the Connecting hawser, and 
continued on without slackening his speed, which was eight knots, un- 
til the yacht was nearly under the stem of the tug, between her and the 
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tow. Then for the firsttime becoming aware of the barge and hawser, he 
fitopped and reversed bis engiûe. The master of the Gladiator, observ- 
ing the predicament of the Sapphire, also stopped his engine and 
dropped the hawser. But it was then too late for the Sapphire either to 
advance or retreat. The barge çaine on under the ipapetus of her for- 
ward motion, and struck the yacht on the port side, infiicting serions 
damage. The Sapphire had no lookout stationed forward. 

Bf|i3û thèse faots, about which there does not seeni to be any great 
différence between the parties, and so far as they are disputed are stated 
rtiost favorably fpr the Sapphire, itîs obvions that the Sapphire was in 
fault for not having a lookout, for not sooner seeing-the barge, and for 
liait .^ftckèning her speed. A lookout stationed forward would hâve seen 
and reported the barge, and had the Sapphire slowed up, she would 
npt hâve run into the danger. îîo blâme can be 9,ttributed to thpse in 
charge of the tug. The négligence nharged against her is that she, was 
towing with too long a hawser in the ijarrow Qha,nnel, and that as the 
SagpMrejbad the i:ight of way, being on the starboard side of the Glad- 
iator, the latter was bound to keep out of her way. But by accepting 
the course proposed by the Gladiator, the Sapphire agreed that the Glad- 
iator should keep her course, and, that she would cross astern of her and 
her tow. The method of crossing being thus agreed upon, the Gladiator 
■was right in keeping on without change of course. Having thus under- 
taken to pass astem, the Sapphire was bound in so doing to use ail 
proper précautions to keep clear. The master of the tug had the right 
to présume that thosè in charge ôf the Sapphire wôuld use their eyes 
and observe the movemients of the barge as well as the tug, and act ac- 
cordiiigly. In regard to the length of the hawser, it is only necessary 
to say that the barge was being towed in the usuàl way, and with no 
unnecessary length ■ of hawser. There is no évidence whatever upon 
which to charge thé barge with fault. Having no propelling power of 
her own, it was only by sheering that she could change her direction. 
But aftér the Sapphire passed between her and the tug, no amount of 
fihëeiîng that she was capable of could avail to avert the collision. 

Libel dismissed, with oosts. 
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